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CONSXIXUXION 
THE   STATE   OF   NEW  YORK 

ADOPTED  NOVEMBER  0,    1894. 

PREAMBLE. 

We,  the  people  i>f  the  State  of  New  York,  grateful  to  AlmiKht; 
God  for  our  freedom,  in  order  to  eecure  its  bteMtngs,  do  estabHah 
tbia  CoDStitution. 

ARTICI^    FIRST. 

B«c.     1.  Ptnoiu  DDt  10  be  <UatrBnclils*d. 

2.  TrUl.bT  jory. 

3.  Krwdom  u£  warahlp;  rcll|1oui  llberlf. 


IT.  OniDia  or  land  inid«  bj  tbp  k1n(  of  Gnat  Britain  slnn  1T7S;  prior 
ta.  DainigM  for  InjarlH  canaliv  Untb. 
I  1.  P^raoBH  B«t  <«  be  dlatranchlaed. 
So  member  of  thie  State  ahall  be  disfranchised,  or  deprived  of 
any  of  the   rJKbtir  or   privileitea  teiMired   to  aoj   citizen   thereof, 
UDlesB  by  the  law  of  the  land,  or  the  Judgment  of  his  peers. 

CoMt,    1W9.  art.  I.  t  1- 
I  2.  Trial  by  Jarr. 

The  triHl  bf  jury  in  all  cases  in  which  It  has  been  heretofore 
nited  shall  remain  inHolate  forevw;  but  a  jury  trial  may  be 
vraired  by  the  parties  in  all  cif4l  easea  In  the  manner  to  be  pt«- 
•rribed  by  law. 

Cooat.    ISW.  art.  T,  |  2. 


b,  Google 


JB3-7  cnxSTITUTION  OF  NEW  YORK.  Art.I 

I   3.   Frecdona   of  nromliliit   rpllBloaii   llbvrtr- 

The  free  exercise  and  enjofment  of  religious  i^ofeEslon  and 
worsliip,  milhout  diBcrimi nation  or  preference,  shall  forever  be 
nllowed  in  this  SIntc  to  all  manMnil:  and  no  piThon  nbnll  t>e  ren- 
dered incompetent  to  lie  n  witness  oa  nocDimt-  of  hiR  opininoH 
on  matters  of  reHgiouB  belief;  but  the  liberty  of  oonseienre 
berebf  secured  slinll  not  be  so  construed  as  to  excuse  acts  of 
Hcentiousness.  or  jastify  practices  inconsistent  with  the  peace 
'  or  safetj-  of  this  State. 


The  privilege  of  the  writ  of  habeas-  corpu*  diaU  not  be  sub- 
pended.  iinlesH  n-hen,  in  cn«es  of  rebellion  or  inrasion,  the  pablic 
safety  may  reijuire  its  sospeosion. 


I  B.  ESieraslve  linll  iind  HaeB. 

KxcesBive  ball  shall  not  be  required  nor  eiceasive  Sues  iin- 
poaed,  nor  shall  cruel  and  unusiinl  punishments  be  inflicted,  nor 
sliall  witnesses  be  unreasonably  detained. 

Conit.    ISM.  an.  I.  |  B. 

I  a.  Bill  of  piBbt*. 

No  person  efaalt  be  held  lo  answer  for  a  capital  or  otherwise 
infamous  crime  (except  in  cases  of  impeachment,  and  in  east's 
of  militia  w^en  in  actual  service,  iiud  Ihi^  land  and  naval  forces 
in  time  of  war,  or  which  this  State  may  keep  with  the  conseiil 
of  Congress  in  lime  of  peace,  ond  in  cases  of  petit  larceny,  under 
the  rexulntion  of  the  Lexlslahire).  unless  an  presentment  or  in- 
dictment of  a  grand  jury,  and  in  any  trial  in  any  court  whatever 
the  party  accused  sfanll  be  allowed  to  appear  and  defend  in  pri- 
son and  with  couurH  as  in  civil  actions.  No  person  shall  be 
subject  to  be  twice  put  in  jeopardy  for  the  same  offense;  nor  sbnil 
he  be  compelled  in  any  criminal  case  to  be  a  wltnesB  against  him- 
Helf;  nor  be  deprived  of  life,  liberty  or  property  without  due 
process  of  law;  nor  shall  private  property  be  taken  for  public 
use,   witjiont  jutit  compensation. 

i  7.  C«>nii«n«>tlan  for  tnklnK  private  prapcrtri  private 
roadsi  dralBBKe  o(  aKricallara.1  landii. 

When  private  property  shall  be  taken  for  any  public  use,  the 
compensation  to  he  made  therefor,  nhm  such  compensation  is 
not  made  by  the  State,  shall  be  ascertained  by  a  jury,  or  by  not 
less  than  Uiree  commisoioners  appointed  by  a  court  of  record. 
as  shall  be  pescribed  by  law.  Private  roads  may  be  opened  in 
the  manner  to  be  presrribed  by  law:  but  in  every  case  the  npcps- 
Hity  of  the  road  and  the  amount  of  all  damsce  to  be  sustained 
by  the  openinp  thereof  shall  be  fimt  determined  by  a  jury  or 
freeholders,  and  ouch  amount,  tosether  with  the  expenses  of  the 

Kroceedinf!.  shall  be  paid  by  the  person  to  bf  benefited.  General 
IW9  may  be  passed  permiltins  the  owners  or  occupants  of  agri- 
cultural lands  to  construct  and  mointain  for  the  drainage  thereof. 


Art.  I  CONSTITITION   OF  XKW  YORK.  Sfi  8-13  ' 

Drrpssar}'   draJDSv   ^totiMi   snd  dykeR   npon  tbe  Inuds   or   othors. 
ander   proper    restrictions   and    with   just   cumpensation,    but   no 
Hppciai  laws  sbail  be  enacted  for  su(4i  purposes. 
Corut.    184*,  mrt.  I.  |  7. 
I  K.  Preedoin    of    ativr^li    aad    preimi    crlmlual    ppoaecn- 

Everj  pitizen  may  fre«)j-  speak,  wrltp  nnd  pul>liRli  his  senti- 
ments on  a)t  tnibjecls,  being  respon^ble  for  the  abuse  of  that 
right;  and  do  law  stiall  be  passed  tu  reittram  or  abridge  the 
libntj'  of  speech  or  of  tbc  press.  In  all  crimtnal  prospctitioiis 
i>r  indict  men  lt«  for  lii>els,  the  truth  may  be  given  in  evidente  to 
(be  Jurr:  and  if  it  ahail  appear  to  the  jury  that  the  mntlep 
cIlarRed  as  libelons  in  true,  anil  was  piibliKhei}  witli  gnod  inotiveH 
and  for  juMifiabte  ends,  the  party  shail  be  acquitted:  and  tbe 
jiir7  shall  hare  the  right  to  determine  the  law  and  the  fact. 
Comi.    IMS.  dh.  I,  I  8. 

I  9.  Rickl  (•  anacnltle  and  petltloni  dlvorceai  ■•Kerleai 
paoI-BelllD*  >■«  ■araklln*.  laws  to  prevent. 

No  law  ^all  be  passed  abriilgiiiff  the  right  of  tite  people  peace- 
ably to  aasemble  and  to  petikion  the  i:uvt>mmeut,  or  an;  de- 
[rartment  thereof;  nor  sfiail  any  divorce  be  granted  otherwise  than 
by  dne  judicial  proceedings;  nor  stiall  nnj-  lottery  or  the  Bale  of 
lottery  tickets.  pool-seJling,  book-making,  or  any  other  kind  of 
Kambling  hereafter  be  authorized  or  aliotved  within  this  State; 
and  the  Iiegislatare  shall  pass  appropriate  laws  to  prevent  offenses 
ngainst  any  of  the  provisjons  of  this  section. 

Conn.    IS«e.  art.  I,  |  10. 
I  lO.  Esekcats. 

The  people  of  tbia  8tate,  In  their  right  of  sovereignty,  are 
rle4>med  to  po!iseii<t  the  originnl  and  ultimate  properly  in  and  to 
■M  landa  within  tbe  jurisdiction  of  the  State:  ami  all  lands  the 
title  to  whieb  shall  fail,  from  a  defect  of  heira,  tihnll  revert,  or 
e«-heat  lo  the  people. 

Cant.    18M.  art.  I.  |  11. 


■re  declared  to  be  abolliihed.  aavlng  however.  .  ..   . 

vice*  certain   which  at   any   time  heretofore  have  tteen   lawfully 
created  «■  reserved. 
Cob*!.    .ltM«,  (R.  I.  I  13. 

I  12.  AllodlBl  tennrea. 

All  lands  within  this  Stote  are  declared  to  he  allodial,  ^o  that, 
subject  only  to  the  liability  to  escheat,  the  entire  and  nlisoliile 
property  is  vested  in  the  owners,  accoriiiDg  to  the  nature  of  their 

t   13.  I^MHPii  at  MKPlenltnpnl  Innda. 

No  lease  or  grant  of  agricultural  land,  for  a  loncer  period  thiin 
twelve  years,  hereafter  mode,  in  wliich  I^hall  be  reserved  any  rent 
or  service  of  any  kind,  shall  be  valid. 

Cooat.    18M,  art.  I.  1  14. 
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CONSTITT'TTOy  OF  XF\Y  YORK.  Art.  1 

pr-utlfB  ahollnkril. 

,  ,, _r  uthpr  liki'  rcMtraliitit  upon  nlieuotiim, 

Q  auy  grant  ot  laud  heresfter  to  be  itinile,  shall  be  vciifl. 


I   IS.  PnrchKiie   ot  liiiidB  ot   IndUiBa. 

Ko  purchase  or  contract  for  the  sale  of  lands  in  this  Siate, 
made  mnee  the  fourteenth  day  of  October,  one  thousand  seven 
hundred  nnd  seventy-five;  or  which  may  heron/ter  be  made,  ot, 
or  with  the  Indians,  shall  be  valid,  unless  made  under  the  author- 
ity, aud  with  the  eouseut  of  the  Leglnlature. 
CoMt,    1848.  Brt.  I,  I  le. 

I  10.  ConmoD  Ian-  and  netn  at  Ibe  calonlal  and  hIoIf 
leKlalalnreii. 

Sucb  parts  of  the  common  law,  and  of  the  acta  of  the  Le^B- 
lature  of  the  colony  of  New  York,  us  together  did  fomi  the  law 
of  tb«  said  colony,  on  the  nineteenth  day  of  April,  oue  thousand 
Koven  hundred  and  aeventy-five,  and  the  resolotious  of  the  Con- 
gress of  the  said  colony,  and  of  the  convention  of  the  State  of 
New  York,  in  force  on  the  twentieth  day  of  April,  one  thousand 
seven  hundred  and  seventy-seven,  which  have  not  since  expired, 
or  been  repealed  or  altered:  and  auch  acta  of  the  Legislature 
of  tbis  State  as  are  now  in  force,  shall  be  and  continue  the  taw 
of  thia  State.  Huhject  to  Nuch  alterntiouH  ax  the  Legislature  shall 
make  coneernint;  the  same.  Bnt  all  such  parts  of  the  commou 
law.  and  such  of  the  said  acts,  or  parts  thereof,  as  are  repugnant 
to  this  Constitution,  are  hereby  abrogated. 


I  IT.  Oranta  or  land  narte  t>y  the  Illn*  of  Great  BpltalB 
■Ince  1T7S(  prior  Kranta. 

All  grants  of  land  within  this  Stare,  made  by  the  king  of 
Great  Britain,  or  peraonn  acting  under  his  anthority,  after  the 
fourteenth  day  of  October,  one  thousand  seven  hundred  and  sev- 
enty-five, shall  be  unll  nnd-  void;  but  nothing  contained  in  thia 
Constitution  shall  affect  any  grants  of  laud  within  this  State, 
made  by  the  autli()rily  of  the  said  king  or  his  preiiecessors,  or  xhall 
annul  any  charters  to  bodies  politic  nnd  corporate,  by  him  or 
them  made,  before  that  day:  or  sbaH  affect  any  nuch  grants  or 
charterH  siiire  made  by  this  State,  or  by  persons  acttnK  niider  its 
HUlhorit.v:  or  shall  impair  the  obligation  of  any  debts  eontnieted 
by  the  State,  or  individuals,  or  bodies  corporate,  or  any  other 
rights  of  pro|)erty,  or  any  nuitR,  actions,  rights  ot  action,  or  other 
proceedings  in  courts  of  justice. 


)   IR.  Damaffeii  for  InJnrteH  enualnK  death. 

The  right  of  action  now  existing  to  recover  damages  for  in- 
juries resulting  in  death,  shnll  never  be  abrogated:  and  the 
amount  recoverable  shall  not  be  subject  to  any  statutory  limita- 
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Akt.  II  CONSTITUTION  OF  NKW  YORK. 

ARTICLE!    SBC01VD. 


1   1.  ttiMllflciLttnii   nf  volera. 

Evtry  nra*e  citizen  of  the  age  of  twemy-one  jparfi,  who  atiall 
hnve  been  a  citizen  for  ninetj  (lays,  and  an  inljnbitant  ot  this 
State  onr  year  nest  prp<^ing  on  eleotion,  and  for  rhe  last  tour 
mnitth!!  B  resident  of  the  coiiuty.  and  for  the  loRt  thirtj-  days  a 
resident  of  the  election  ilistri<-t  in  whifh  he  may  offer  iiia  Tote. 
shall  be  entitleil  to  vote  at  snoh  elertion  in  the  election  distrirt 
of  whidi  ho  nbnil  ot  the  time  be  a  remdent.  and  not  elsewhere, 
for  nit  officers  that  now  are  or  hereaflfr  may  I*  rteetive  by  the 
people,  and  upon  ail  Questlnnx  which  may  he  Hiibmitt«d  to  the 
vote  of  the  people,  provided  that  tn  time  of  war  no  elector  in 
the  actnal  military  Berviee  of  the  State,  or  of  the  United  States, 
in  the  army  or  navy  thereof,  shall  lie  deprivnl  of  his  vote  liy 
reason  ot  biR  abnence  from  Hueh  election  dlKtrict:  and  the  L^ie- 
lature  shali  have  power  to  provide  the  niaiiner  In  which  and  the 
time  and  place  at  which  sncb  absciit  electom  may  vote,  and  for 
the  return  and  cauvHss  of  their  votes  In  the  election  district  in 
which  they  reapectively  reside. 

Coot.    lUO,  art.  II,  |  1. 

I  2.  PcpsaBB   rseladed  from  tko  rlKkt  ot  iiBKraare. 

No  pemon  who  shall  receive,  accept,  or  offer  (o  receive,  or  pay. 
offer  or  promife  to  pay.  contribute,  offer  or  pruniiHe  to  contribute 
tA  another,  to  be  paid  or  uxed.  any  money  or  other  valuable  thins 
a*  a  comiienHBtion  or  reward  for  the  i^vinic  or  withboldlne  n 
vot«  at  an  election,  or  who  ahall  make  any  promise  to  influence 
the  tcivinp:  or  wilhholdinit  any  Ruch  vote,  or  who  aball  make  or 
become  directly  or  indirectly  interested  in  any  het  or  waKcr  dc- 
lieoding  upon  the  result  of  any  election,  shall  vote  at  sneh  elec- 
tion; ami  upon  ohallenee  for  such  cause,  the  pcrxon  so  chal- 
leoRed,  before  the  officers  aiithoriied  for  that  purpose  shall  re- 
oeive  hla  vote,  shall  swear  or  affirm  IwEore  snili  uftic.TH  that  lie 
bast  not  received  or  offered,  does  not  exiMt-l  to  rci,-eive,  has  not 
|Mid.  offereil  or  promiswl  to  iwy,  cimtrihnted,  offered  or  ])romisiil 
tn  contribute  to  another,  to  be  paid  or  usi'd,  any  money  or  other 
valuable  thint;  as  a  corapeniiatlon  or  rewanl  for  the  i^vinfc  or 
it-ilhholdinc  a  vote  at  such  election,  and  has  not  nuide  uiiy 
pnimiiu-  tc)  influence  the  givlnj;  or  withholdiiiK  of  any  siic-h  vote, 
nor  made  or  lie<-ome  directly  or  indirectly  interested  in  any  bet 
or  wager  dependint;  upon  the  result  of  Nuch  election.  The  LcBin- 
latare  shall  enact  lawa  excladine  from  the  rieht  of  anffrage  all 
persons  convicted  of  bribery  or  of  any  infamouis  crime. 


b,  Google 
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I  3.  Crrtatii    occuiiatioBs    oKd    cevdltlons    not    to 

For  (he  purpose  of  votinB,  uo  pi>rson  shail  be  deeweii  t 
gsiaeil  or  lost  a  reBidsnce,  by  reHson  of  Wa  presenee  or  e 
B-hJIe  pmplo.vfd  in  the  siTvioe  of  the  UiiitM   Stales 


eogafccd  in  the  novinution  of  the  wnH>rs 

of  this  State,  or  of  the 

TTnited  States,  or  of  thf  hljih  Bena;  nor 

ivhiie  a  'stinJent  of  any 

xeminar.v  of  U'arnitiK:  am-  wbil^  kept  at 

any  almghouse.  or  otter 

nHylutn,   or  instittitiou  wholly  or  partly 

Hiipported   at  piihlie  ex- 

Dense  or  by  chnrlty;  nor  while  eonfincd 
Copaf,    IMS,  .rt.  II,  |  3. 

n  any  public  prison. 

[  4.  ReKUtFBtlon  ana  «l«irllon   laws  to  be  pasneil. 

I^wa  shall  be  made  for  aHCertainiiig.  by  proper  proofs,  tlie 
citizens  who  shall  be  entitled  to  the  Hcht  of  siiffraRe  hereby  es- 
tablished, and  for  the  reKi^^traliou  of  voters;  wltii^  reKiEtration 
shall  be  eoinpleted  at  least  ten  days  before  eaeh  electloD.  Slieh 
registration  shall  not  be  rei|iiired  for  ton'n  and  rillase  elections 
exfept  by  express  provision  nr  law.  lu  cilics  and  villaftes  having 
fire  t4ioiisBnd  inhabitants  or  more,  accordiiit;  to  the  last  pre- 
cedins  State  eniiineration  of  inhabitants.  Totcrs  shall  be  retilBtered 
npon  personal  appliealion  only;  but  voters  not  residinK  in  siieh 
eities  or  vilhifces  KhaH  not  be  required  to  apply  in  person  for 
reiristrat'ion  at  the  first  meeting  of  the  officers  having  cfaarge  of 
the  registry  of  voters, 
Cotul.    1S4S.  art.  n.  f  4. 

1  B.  Sfauaep  of  votlnK. 

All  electiouK  by  the  citizens,  except  for  BU^-h  town  officers  ns 
may  by  law  be  directed  to  be  otherwise  chosen,  shall  be  by  ballot, 
or  by  such  other  method  as  may  bo  prescribed  by  law,  provided 
that  secrecy  in  voting  be  preserved. 


i  n.  ReKlBtFBtlon  nntl   plectlon  bonrda  to  lie  bl-psptlMn, 

Ail  laws  creating,  regulating  or  affecting  boards  or  ofBcers 
charged  with  tile  duly  of  registering  voters,  or  of  distributing 
baltuts  at  the  polls  to  voters,  or  of  receiving,  recording  or  eoimt- 
ing  votes  at  elections.  iAall  secure  eiiunl  repn'Sfutaliou  of  the 
In'o  polilieal  llarties  which,  at  Ihe  general  election  next  preceding 
that  for  which  siich  hoords  or  offli'crs  are  lo  serve,  cast  the  high- 
est and  the  next  highest  number  of  votes.  Ail  such  hoardu  anil 
"IHcers  Khali  be  appointed  or  elected  in  such  manner,  and  npim 
Ihe  nomination  of  such  represent  at  ives  of  said  parties  respectively, 
as  the  Legislature  may  direct.  Existing  laws  on  this  aiihjei-t 
shall  continue  nntil  the  Ijegisinture  shall  otherwise  provide.  This 
section  shall  not  apply  to  town  meetings,  or  to  village  elections. 


D,g,t,ioflb,GoOglc 
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ARTICLE  THIRD. 


T.  Clill  ■ppdlntiwnll 
e.  PriKHH  dlHiuillllnl  fi 

10.  Powe™  of  Mph  boiBp 

11.  Jmmiit:  oppn  iFuioi 
U.  MembH*  not  to  be  qi 

U.  Enmnlnf  iIiiik  or  bl 


t  l«w  mad*  ippllMhle 


I  Wll"  IhlH 
lhorlmln«  iltt-t  mllroai 
bo  lodltrJ  by  IfKimti 


i-  £S'trt?«:«  «  .np™.l.lo™  in  lb.  >ppmprt..l«n  or  .upply  Wll.. 
«■  C'r<.ln.«rt1o?.  not  to  -pply  lo  cooml-lon  bill-. 


I.   ApproprlHtloa  blllA. 

(0  ippiy  I 

»:  i^":^"^^'l»'fn^i^rt>^^'^^>«  f  «.n.llt»te  auorma. 

ar.  l«mi  n-(i«i»tiTP  power*. 

2S    Kitrt  oompcniitlon  ptolilhlli>il. 

a».   Pri»n  l.bor:  ™t™ct  .mem   .boll.hPil. 

The  !pFl«Iati*e  power  of  this  State  riiall  be  vested  iu  the  Senate 
nnd   Aasembly. 
CDut.   !»«.  •".  nl.  I  I. 
I  a.  KnBber  nnd  term-  of  ■«»>tor.  and  a.nemblrmpn. 

The  Seuate  shall  consist  of  fifty  members,  except  as  hereinafter 
provid^  The  senator  elected  iu  the  year  one  Iho.iaand  ewht 
Emidred  and  ninety-five  shall  hold  their  offices  for  three  yen  rs. 
and  their  mweiwonp  shall  be  chosen  for  two  years.  The  Asseii^ 
bly  shall  Mnrtst  of  one  huuared  and  fifty  members  who  diall  be 
chosen  tor  one  year. 

CouL   IMS,  >n.  III.  f  2. 

f  8.  Se»«t»  diBtrleta. 

The  State  shall  be  divided  Into  fifty  dlatrkts  to  be  call.>d  sen- 
ate dUtrictB,  aacb  of  which  shall  choose  one  senator,  ine  ais- 
trirta  shall  be  numbered  from  one  to  fifty,  in  elusive.       .  „   _  „ 

oSt^rt  number  one  (l)  shall  consist  ot  the  counties  o(  Suffolk 

'"DistrTct  nTmber  two  (2(  shall  consist  of  the  county  of  Qiieena. 

DiKtr  cc  number  three  (31  shall  consist  ot  that  part  of  the 
connfy  of  KSiT^mprisiiiB  the  first  s.^o..d.  .hir,l.  fourth,  fifth 
■nil  rixth  wards  of  the  eity  of  Brooklyn. 

DWrict  rumber  four  (4)  shall  insist  ot  thai  part  of  the  county 
of  Kiniw  compriBinjt  the  seventh,  thirteenth,  nineteenth  nnd 
'^^&l^^'^'^%  I'yL^^T.^'^t  part  of  the  couu.y 
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ot  Kings  comprlsinK  the  eiKbth,  teuUk,  tnelfth  and  thirtieth  wards 
ol  the  city  or  Brookivn,  and  the  word  of  the  city  of  Brooklyn 
vtrich  wue  formerly  the  town  of  GraYegeiid. 

District  number  six  (B)  Bhall  consist  of  that  part  of  the  county 
of  Kings  comprising  the  ninth,  eleventh,  twentieth  and  Iwenty- 
seeonii  wards  of  the  city  of  Brooklyn. 

District  number  seren  (T)  shaU  consist  of  that  part  of  the 
county  ot  Kings  compri^oK  the  fourteenth,  fifteenth,  stTteenth 
and  seTenteeoth  wards  of  the  city  of  Brooklyn. 

District  number  eight  (8)  shnll  consist  of  that  part  of  the  county 
ot  Kings  comprising  the  tw«nty-third.  twenty -fourth,  twenty- 
fifth  and  twenty-ninth  wards  ot  the  city  of  Brooklyn,  and  the 
town  of  Flatlnuds. 

District  number  nine  (9)  shall  consist  of  that  [lart  of  the  county 
ot  Kings  comprising  the  eighteenth,  twenty-srixth,  twenty-scT- 
entb  and  twenty-cdglith  wards  of  the  city  of  Brooklyn. 

District  number  ten  (101  ^all  consist  of  that  part  ot  the  county 
of  New  York  within  and  bounded  by  a  line  beicinning  at  Canal 
street  and  the  Hudson  river,  and  running  thence  along  Canal 
street,  Hudson  street,  Doniinlck  street.  Vnrlck  street,  Broome 
street,  Sullivan  street.  Spring  street,  Broadway,  Canal  street, 
the  Bowery,  Division  street.  Grand'  street  and  Jackson  street,  to 
the  Bast  river  and  thence  around  the  southern  end  of  Itlanhattan 
island,  to  the  place  of  beginning,  aod  also  Qovemor'a.  Bedloe's 
and   Bilis  Islande. 

District  number  eleven  (11)  shall  consist  of  tbnt  part  of  the 
county  of  New  York  lying  north  of  district  number  ten,  and  within 
and  bounded  by  a  line  beginning  at  the  junction  nf  Broadway  and 
Canal  street,. and  running  thence  along  Broadway,  Fourth  street, 
the  Bowery  and  Third  avenue.  St.  Mark's  place.  Avenue  A, 
Seventh  street,  Avenne  B,  Clinton  street.  Rivington  alreet,  Nor- 
folk street,  Division  street,  Bowery  and  Canal  street,  to  the 
place  of  beginning. 

District  number  twelve  (12)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  teu  and 
eleven  and  witbin  and  bounded  by  a  line  beginning  at  .Taekson 
street  and  the  East  river,  and  ruDuiug  thence  through  Jnckson 
street,  Orand  street.  Division  street,  Norfolk  street,  Rivington 
street.  Clinton  street.  Aveuue  B,  Seventh  street.  Avenue  A, 
St.  Mark's  place.  Third  avenue.  East  Fourteenth  street  to  the  . 
East  river,  and  along  the  East  river,  to  the  place  of  beginning. 

District  number  thirteen  (13)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  tiorth  of  district  number  ten,  and 
within  and  bounded  by  a  tine  beginning  at  the  Hudson  river  at 
the  foot  of  Canal  street,  and  running  thence  along  Canal  street. 
Hudson  street,  Dominick  street,  Variek  street,  Broome  street, 
Sullivan  street.  Spring  street,  Broadway,  Fourth  street,  the  Bow- 
ery and  Third  avenue.  Fourteenth  street.  Sixth  aveuue.  West 
Fifteenth  street.  Seventh  avenue.  West  Nineteenth  street.  Eighth 
avenue.  fVest  Twentieth  street,  and  the  Hudson  river,  to  the 
place  of  beginning. 

District  number  fourteen  (14)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  twelve  and 
thirteen,  and  within  and  bounded  by  a  line  beginning  at  East 
Ponrteentb  street  and  the  East  river,  and  running  thence  along 
East  Fourteenth  street,  Irving  place,  East  Nineteenth  street, 
Third  arenue,  East  Twenty-third  street,  Lexington  «veDue,  East 
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Fifty-third  stfert,  Tliird  avpoue,  Kast  Fifty-second  street,  and 
the  East  river,  to  tlie  plnce  of  betcinnliiF. 

District  niimbM  fifteen  (15)  shull  (insist  of  that  part  of  the 
eonnty  of  New  York  lying  north  of  district  numher  thirteen,  and 
irithin  anil  honnded  by  b  line  IjeBinnbg  at  the  junetion  of  West 
Fourteenth  Btrpot  and  SEjrth  avenue,  and  ninning  thenoe  along 
Sixth  BTentie,  West  Fifteenth  str<v>t.  Seventh  avcnne,  West  For- 
tieth street,  Bighih  avenue,  otid  the  transverse  road  neroes  Cen- 
tral parh  to  Ninety-seventh  street.  Fifth  avenue.  Bast  Xinety- 
nlxth  street.  TrfxiOBton  avenue,  East  Twenty-third  street,  ITiird 
avenue,  Easit  Nineteenth  street.  Trrins  place  and  Fourteenth 
street,  to  the  plaee  of  beginning. 

DiBtrict  number  sixteen  (lf»  aholl  consist  of  that  part  of  t!ie 
connty  of  New  York  lying  north  of  district  nnmher  thirteen,  and 
within  and  irannded  by  a  line  l>eeinning  at  (terenth  avenue  iind 
West  Nineteenth  street,  mid  running  thence  along  West  Nine- 
teenth street.  Eighth  avenue,  West  Twentieth  street,  (lie  Hudson 
river.  West  Forty-sixth  street.  Tenth  avenue.  West  Forty-third 
street.  Eighth  avenue.  West  Fortieth  strert  nnd  Seventh  avenue, 
to  the  place  of  Ijeginning. 

Diatrict  numl*r  seventeen  (17)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  si:tteen,  and 
within  an,I  Itoiinded  by  n  line  beginning  at  the  junction  of  Bighlh 
avenue  and  West  Forty-third  street,  and  ninuing  thence  along 
West  Forty-third  street.  Tenth  avenue,  AVest  Forty-sixth  atreel, 
(he  Hudson  river,  West  GIghty-ninth  street.  Tenth  or  Anisterdani 
arenae,  West  Eighty-sixth  street.  Ninth- or  Columbus  avenue. 
West  Elghty-lirBt  street  and  Eighth  avenue,  to  the  place  of 
beiriunlng. 

District  number  eighteen  (18)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  /onrteen,  and 
TTJthin  nnd  bounded  by  a  line  beginning  nt  the  junction  of  East 
Pifty-second  street  and  the  Bast  river,  nnd  running  thence  along 
East  Fifty-second  street,  ThinI  avenne,  P3nHt  Fift.v-third  street, 
I.exius1on  avenue.  East  Bighty-fonrth  street,  Second  avenue. 
East  Kighty-tbird  street -and  the  East  river,  to  the  plnce  of  be- 
ginning; and  also  Blnckwell's  island. 

District  numt>er  nineteen  (19)  shall  conmst  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  seventeen. 
and  within  and  bounded  by  a  line  l>egiuning  ut  West  Eighly- 
Dintb  street  and  the  Hudson  river,  and  running  thence  along  the 
Hudson  river  and  Spuyten  Duyvil  creel;  around  the  northern  end 
of  Manhattan  island;  thence  southerly  along  the  Harlem  river  to 
the  north  end  of  Fifth  avenue;  thence  along  Fifth  avenue,  East 
On^  Hnndred  nnd  Twenty-ninth  street.  Fourth  or  I*ark  avenue. 
East  One  Hundred  nnd  Tenth  street.  Fifth  avenue,  to  trans- 
verse rond  acrosa  Central  park  at  Ninety-seventh  street,  Eighth 
avenne.  West  Eighty-first  street.  Ninth  or  Oolumlius  avenue. 
West  Eighty-sixth  street.  Tenth  or  Amsterdam  nvcnue  and  West 
Bigbty-nintb  street,  to  the  place  of  tH-ginnlng. 

District  number  twenty  (201  shall  consist  of  that  part  or  the 
connty  of  New  York  lying  north  of  districts  nnnibcrs  oiglitccn 
and  fifteen,  and  within  and  bounc1e<I  by  a  line  beginning  nt  E:ist 
Eighty-third  street  and  the  East  river,  running  tlicnce  through 
Ba»t  Eighty-third  street.  Second  avenne.  East  Eightv-fonrih 
street,  Lexington  avenue.  East  Nincly.sixth  street.  Fiflh  avenue. 
Bast  One   Hundred  and  Tenth  street,  Fourth   or   Park  nvcnue, 
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EuHt  One  Hundred  and  Nineteeulh  street  to  the  Hurlem  river, 
nnd  alnnt:  thp  Harlem  and  East  rivers,  to  the  p9B<;e  o{  begiQniDs; 
and  also  Raudall'H  iitlHud  and  Wortl'B  inland. 

All  the  aboT^  dislriptu  in  [be  county  of  New  York  bounded  upitn 
or  alone  the  boundary  wateni  of  the  county,  shall  be  deemed  to 
extend  to  the  county  line. 

District  nunber  twenty-one  (21)  Hhall  i-onnist  ot  that  port  of  the 
county  of  New  York  lying  north  of  districts  numbers  nin^lpea 
nnd  twenty,  within  and  bounded  by  a  line  beKinniaic  at  Eaat  One 
Hundred  and  Nineteenth  xtreet  and  the  Harlem  rirer,  nnd  ruoniug 
thence  sIouk  East  One  Hundred  and  Ninete<>nth  street,  Fourth 
or  Park  avenue.  One  Hundred  and  Twenty-Ninth  street,  Fifth 
avenue  and  the  Harlem  river  to  the  place  o(  beEiDninK;  nnd  nil 
that  part  of  the  county  of  New  York  not  herelnttef-ore  desrribed. 

District  number  twenty-two  (22)  shall  eonsist  of  the  county  of 
Westchester. 

District  number  (wenty-thrcc  (23)  shall  consist  of  the  conntiea 
of  Gran  KG  and  Rockland. 

District  number  tivptity-four  (24)  shall  consist  of  the  couuties 
of  Dutchess,   Colunibin  and  Putnam. 

District  number  twenty-five  I2ri)  shntl  consist  o(  the  counties  of 
Ulster  and  Greene. 

DiHtrlet  number  twenty-six  |2(I)  shall  consist  ot  the  counties  «f 
Delaware,   ChenauKo  and  Rulliran. 

District  number  twenty-seven  (2T)  shall  consist  of  the  counties 
of  Montgomery,   Fulton,  Hamilton   nnd   Schoharie. 

District  number  twcnt.v-elght  (28)  shall  consist  of  the  conntiea 
of  SarntoBH,   Schenectady  and  Washington. 

District  number  twenty-nine  129)  shall  consist  of  the  county  of 

District  number  thirty  (30)  shall  consist  ot  the  county  of  Rens- 

Distrlct  number  thirty-one  (31)  shall  consist  ot  the  counties  of 
Clinton,  Eflsei  and  Warren. 

District  number  thirty-two  (32)  shall  consist  ot  the  counties  ot 
St   Lawrence  and  Franklin. 

District  number  thirty-three  (33)  shall  consist  nf  the  counties 
of  Otsego  nnd  Herkimer. 

District  number  thirty-four  l34l  Khali  consist  of  the  county  ot 
Oneida. 

District  numlier  thirty-five  iSH)  shall  consist  ot  the  counties  ot 
.Tefferiion  and  I* wis. 

District  number  thirty-sii  (3(j)  shall  consint  of  the  county  ot 
Onondnica. 

District  number  Ihirty-seveu  (37)  shall  cimsist  of  the  counties 
of  OswcKo  iind  Madison. 

District  number  thirtj-'Ciglit  (3Sl  shall  consist  of  the  counties 
of  Broonie.  Cortland  ami  Tioga. 

District  numlier  thirty-nine  130)  shall  consist  of  llic  counties  ot 
Cnyugn  and  Seneca. 

District  number  fortv  (40)  shall  <-onsiHt  of  the  counties  of 
Cliemunc,  Tompkins  nnd  Schuyler. 

Distrii-t  number  forfv-one  (41)  shall  c-onsist  of  tlie  countiCH  of 
Sleubcn  nnd  Yntcs. 

District  (lumlK-r  (orty-lwo  (42)  shnil  consist  of  the  countirs  ot 
Ontario  and  Wayne. 

District  number  forty-three  (43)  shall  con^^  ot  that  jiart  of  the 


Aw.  Ill  CONSTITUTION  OF  NEW  YORK.  M 

cQuaty  of  Monroe  compriBing  the  towua  o(  Brighton,  Henrieltn. 
IrondMjuoit,  Mention.  Pen  Geld,  I'erlutoL,  I'ittsford,  RuHh  nod 
Webster,  and  the  fourth,  sixth,  Berenlh,  eighth,  twelfth,  thir- 
teenth, fourteenth,  sixteenth,  seveuteenth  and  eighteenth  wards 
of  the  city  of  Rochester,  -us  at  prt'sont  constituted. 

District  number  forty-four  144)  ahnll  conslnt  of  that  part  of  the 
county  of  Jfonroe  eompTising  the  towns  of  Chili,  ClnrkHon,  Gates, 
Gcpeee,  Hamlin,  Ogden.  Parma,  Riga.  Sweden  and  Wheatland, 
and  the  first,  second,  third,  fifth,  ninth,  tenth,  eleTentli,  fifteenth, 
ninctpenth  and  tnentieth  wards  of  the  city  erf  Koebester,  aa  at 
present  constituted. 

District  number  forty-five  <45)  shall  consist  of  the  counties  of 
NioKara,  Genesee  and  Orleans. 

Distort  number  forCy-Mi  (46)  shall  consist  of  the  counties  of 
.Ulesany,   Livin^^slon  and  Wyoming. 

District  uiimber  forty-seven  147)  shall  consist  of  that  part  of 
the  county  of  Erie  compriKing  the  first,  second,  third,  sixth,  fif- 
teenth, nineteenth,  twentieth,  twenty-first,  twenty -second,  twenty- 
third  and  twenty-fourth  warite  of  the  city  of  Buffalo,  as  at  present 
constituted. 

District  number  forty-cie'it  (48)  shall  consist  of  that  part  of 
the  i.-ounty  of  Erie  comprising  the  fourth,  fifth,  seventh,  eie^ith, 
ninth,  tenth,  eleventh,  twelfth,  thirteenth,  fourteenth  and  six- 
teenth wards  of  the  city  of  Buffalo,  as  at  present  constituted. 

District  number  forty-olne  (40)  shall  consist  of  that  port  of  the 
county  of  Brie  comprising  the  seventeenth,  eighteenth  and  twenty- 
fifth  wards' of  the  city  of  Buffalo,  as  at  present  constituted;  and 
all  the  remainder  of  the  said  county  of  Erie  not  hereinbefore 
dettcribed. 

niRtrict  number  fifty  <uO)  shatt  consist  of  the  counties  of  Cbau- 
tanqna  and  Cattarausus. 


I  A.  £:»■■■  era  do  nil   >iid   reai^pOTtloiiiuents. 

Aa  enumeration  of  the  inhabitants  of  the  State  shall  be  taken 
undrr  the  direction  of  the  Secretary  of  State,  during  the  months 
of  Slay  and  June,  in  the  year  one  thousand  nine  hundred  and  five, 
iind  in  the  same  months  every  tenth  year  thereafter;  and  the  said 
districts  shall  be  so  altered  by  the  Legislature  at  the  first  regular 
M-s:>ion  after  the  return  of  every  enumeration,  that  each  Bcnati^ 
district  shall  contain  aa  nearly  as  may  be  an  equal  number  of 
inhabitants,  excluding  aliens,  and  be  in  as  compact  form  as  prae- 
tlcoble.  and  shall  reninin  unaltered  until  the  return  of  another 
enumeration,  and  shall  at  nil  linies  consist  of  crmtigiiouK  ter- 
ritory, and  no  county  shall  bo  divided  in  the  formation  of  a  senate 
district  except  to  make  two  or  more  senate  districts  wholly  in 
SDcb  county.  No  town,  and  no  blocli  in  n  city  inclosed  by  streets 
or  public  ways,  shall  bo  divided  in  the  fomintiim  of  si>nate  dis- 
tritts:  nor  ahull  any  district  contain  a  greiiter  exi-ess  in  popula- 
tion over  an  adjoining  district  in  the  same  county,  than  the  popu- 
lation of  a  town  or  )>lo<-l>  thei'ciu  adjoining  such  diHtrict.  Counties, 
towna  or  blocks  which,  from  their  location,  may  be  ineliidtHl  in 
either  of  two  districts,  shall  be  ho  plncfd  as  to  make  ssid  districts 
most  nearly  equal  in  number  of  Inhabitants,  excluding  aliens. 

No  county  shall  have  four  or  more  aeoattirs  unless  it  shall  have 
a  full  ratio  (or  each  senator.  No  county  ihall  have  more  than 
one-third  of  all  the  senators:  and  uo  two  couutics  or  the  territory 
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Ihpreof  as  uow  organiztd,  whit'h  ore  odjolning  counties,  or  whicrb 
lire  iiepuriititl  ouiy  bv  public  waters,  Rbnll  hove  more  than  one— 
half  of  all  the  »euatorK. 

Tilt!  ratio  [or  apportinniiiR  soiialora  shnlt  always  be  obtaiDed  hjr 
dividiiif;  tbc  ntimljcr  of  Inhnbiianls,  'exclnding  ultenH,  b;  fifl>-. 
Olid  the  Sniate  shall  nlwaj-s  he  compospil  of  fifly  niptnbi're.  except 
tbat  if  any  eoiinty  havins  thri-c  or  more  upnatora  nl  the  time  of 
any  apporlionnieiit  shall  Ik-  entitled  on  siifh  ratio  to  nn  addilionnl 
senator  ov  senators,  snch  additional  senator  or  senators  shall  be 
j-iven  to  snch  county  in  addition  to  the  fifty  senators,  and  the 
whole  number  of  senators  shall  be  increnaed  to  that  extent. 


I  B.  Apporllonnient  of  aaHemblymput  oreatlon  of  ■■■«»> 
My  dlHtrtclB. 

The  members  of  the  assembly  shall  be  chosen  by  single  dit;- 
trii'ta.  and  shall  be  apiKirlioned  b.v  the  Ledrlslaturc  at  the  Grst  resii- 
Inr  session  after  the  return  of  every  enumeration  anmnK  the  sev- 
ernl  eoi][),ti(>H  of  the  State,  an  nearly  as  may  be  accordiii);  to  tlif 
number  of  their  respettive  inhabitants.  escUidlfiB  aliens.  Every 
connty  heretofore  estoblifhed  niid  separately  orRanized,  exeejit 
the  county  at  Hamilton,  shall  nlwa.vs  be  entitle*!  to  one  memlwi- 
ot  ansemiily.- and  no  county  shall  hereafter  lie  erected  unless  its 
population  shall  entitle  it  to  a  membiT,  The  county  of  Uaniiltoii 
shall  elect  w!(h  the  county  of  Fulton,  until  the  population  of  the 
county  of  Hamilton  sball,  according  to  the  ratio,  entitle  it  to  a 
member.  But  the  Lccislature  may  aboHsh  the  said  county  of 
Hamilton  and  annex  the  territory  thereof  to  some  other  tounty  or 


The  qiiotieut  olitained  lij;  diyidiCR  the  whole  number  o(  inhab- 
ItnutB  of  the  State,  cxcludine  aliens,  by  the  number  of  members 
of  assembly,  shall  be  the  ratio  for  appointment,  which  shall  be 
made  ns  follows:  One  member  of  assembly  shall  be  apportioned 
to  erery  county,  inchidiuc  Fulton  and  Hamilton  ns  one  county, 
conlnining  less  than  the  ratio  and  one-half  over.  Two  memhern 
shall  be  npportioiieil  to  every  other  county.  The  remainliiR  mi-m- 
Ijprs  of  assembly  slinl!  be  apportioned  to  the  counties  harine  more 
than  two  ratios  acconlint;  to  the  numlver  of  inhnbltanls,  exclud- 
inE  aliens.  Members  apjmrtioned  on  remainders  shall  lie  aplior- 
tioned  to  the  eounties  hnvine  the  hiehcKt  remainders  on  the  order 
(hereof  respeetively.  Xn  county  shall  have  more  members  of 
asseniblr  than  a  county  havinit  a  greater  number  of  inhabitantu, 
cxclndjni;  aliena. 
"   "■      '■       ■'  :t   enumeration,   nietnbers  ot  the   Assembly 

to  the  Keveral  counties  as  follows:  Albany 
h:  Allepany  county,  one  member:  Broome 
county,  two  members:  Cattaraugus  tounty,  two  nieuibers;  Cay- 
uga county.  IH'O  memlHTs:  Chautauiiuu  t-ouiity.  two  members; 
f'heniuuK  i'ounly,  one  menil»T;  Ctiennniro  i"onnty,  one  member; 
Clinton  county,  one  inemlier;  (Tolumbia  county,  one  memlier:  Cort- 
land county,  one  niemlier;  Th'lnnare  county,  one  member:  Dutch- 
ess county,  two  mi-mbers;  Erie  county,  eljrht  members:  Easex 
county,  one  nieuils'r;  Franklin  connty,  one  member:  Fulton  and 
Hntnilton  (-ounties.  one  member:  (Jeneseo  county,  one  member; 
Greene  comity,  one  member:  Herliinier  county,  one  mpmber; 
■Tefferson  county,  two  members;  Kings  cotiuty,  twenty-one  mem- 
bers; L/Cwis  county,  one  rapmber;  Livingston  county,  one  mem- 
14 
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Iht;  Mailison  oounly.  one  ii)etDlH>r-.  Monroe  count]',  four  mombfrN: 
JlontBvmiTy  county,  on«  mGmb«r:  New  York  oounly.  Ihirty-livi' 
nipmlwrs;  NisKUi^  county,  two  memli^rti:  Ont^ida  county.  thri« 
monihiTH:  Onondaica  ooiinty.  fonr  memlH're;  Ontario  i-nnuty,  our 
mpDibir;  Orantcp  i-ounty,  two  in»mlHT»:  Orlvniis  county,  uni'mmi- 
Ikt:  Ohwck"  <-iiiinly,  two  members;  Otm-«o  county,  ono  Dieiiiber; 
I'lilnani  i-ixiuly.  one  nieniber:  QtieenB  county,  thn-e  niemlKTx: 
RenxRelner  county,  three  meinlM»r»;  Rielmond  county,  one  mem- 
ber; Rueklnad  county,  one  member;  St.  Lawrence  county,  two 
members;  Rarntoira  connty.  on»  member:  Sehcne^rtady  county,  one 
member;  Seboharie  county,  one  member;  Schuyler  county,  one 
member;  Keneea  county,  one  member;  flleuben  connty,  two  mcm- 
bem;  SufTolk  county,  two  members;  Sullivan  county,  one  mem- 
ber; Tiofta  connty,  one  momber;  Tompkins  county,  one  member; 
Clutcr  connty,  two  menitiers;  Warren  county,  one  member;  Wanh- 
iUKton  county,  one  member;  Wayne  count.v,  one  member;  West- 
chester  county,  thri-e  members;  Wyomtnn  connty,  one  member, 
and   YateB  connty,  one  member. 

In  any  county  entitled  to  more  than  one  member,  the  lioard  of 
■nperriiuirii.  and  in  any  city  embrneint;  au  entire  cnunly  and  hav- 
inK  no  board  of  BUperviiiora.  the  oaaaoa  conneil.  or  if  there  be 
none,  the  liody  e5er<'iiiing  the  power*  of  a  commou  council,  shall 
nssemble  on  the  He<-ond  TiieHday  ot  June,  one  tboiisBnd  eight 
hundred  and  uinety-Qvc,  and  at  such  times  as  the  Legislature 
making  an  apportionmi-nt  shall  prescribe,  and  <livi<l?  uuch  conn- 
ties  intn  nHsembly  diHtricts  as  nearly  equal  in  number  of  in- 
habitanta,  eieludinic  aliens,  ns  may  be,  of  couTenicnt  ami  con- 
tiftnous  ferritury  in  as  compact  form  as  practicable,  each  of  which 
sball  be  wholly  within  a  xeuate  district  formed  under  tlic  tuanie 
nppnrtioament,  equal  to  the  number  of  members  of  assembly  to 
which  Bueh  connty  shall  be  entitled,  and  shall  i-ause  to  be  filed 
in  the  office  of  the  Secretary  of  State  and  of  the  clerk  of  such 
county,  a  description  of  snch  districts,  specif.vinK  the  nnmber  of 
each  district  and  of  the  inhabitauts  thereof,  excluding  aliens, 
according  to  the  last  preceiliiiK  enumeration:  and  snch  apportion- 
meiit  aud  districts  shall  remain  unaltered  unlit  another  enumera- 
tion shult  be  made,  as  herein  provided:  but  said  division  of  the 
rity  of  Brooklyn  and  the  county  of  Kings  to  be  made  on  the 
■econil  Tuesciny  of  June,  one  thousand  eiriit  hundred  and  ninely- 
fire.  shnll  lie  made  by  the  cmimon  council  ot  the  said  cily  and 
the  Imard  of  supervisors  of  said  county,  assembled  in  joint  ses- 
sion. In  counties  having  more  than  one  senate  district,  the  same 
number  ot  assembly  iHatrlcts  shall  he  pnt  in  each  senate  district. 
unless  the  assembly  districts  cannot  be  evenly  divided  unions  the 
■eiiate  dJHtricts  of  any  eounly.  in  which  ense  one  umre  assembly 
district  lAall  lie  put  in  the  senate  district  in  snch  county  havinfc 
the  largest,  or  one  leas  assembly  distri<'t  shntl  Ik-  put  in  the 
senate  district  in  such  county  having  the  smatlest  number  of  in- 
habitants, excluding  aliens,  as  the  cas<-  may  require.  No  town, 
and  no  blo<'k  in  a  city  indosMl  by  strtTls  or  public  ways,  shull  be 
divided  in  the  formation  of  aitsembly  districts,  nor  s1i;il]  any  dis- 
trict contain  a  greater  excess  in  population  over  nn  ndioining  di«- 
trict  in  the  same  senate  district,  than  the  population  of  a  town 
or  block  therein  adjoining  such  assembly  distri<-t.  Towns  or 
Uocks  whieb,  from  their  location,  may  be  included  in  either  of 
two  districts,  shall  be  so  placed  as  to  make  snid  districts  most 
nearly  equal  in  numt»er  of  inhabitants,  excluding  aliens;  but  in 
IS 
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the  diviBiou  of  cities  under  tLe  first  apportionment,  refn^ril  shall 
be  had  to  the  number  nt  inhabitantti,  exrluding  aliens,  vf  the 
election  dlHtricta  Recording  to  the  State  enumeratloD  ot  one  tbon- 
■and  eight  hundred  and  ninety-two,  so  far  ns  mB.v  I>e,  instead  of 
hloekB.  NotbinR  in  this  aeftion  nhall  prevent  the  diviaion.  at  any 
time,  of  fonnlies  and  towna,  and  the  ereetion  or  new  lowna  by 
the  Lefcislature. 

An  apportionment  by  the  Legislature,  or  other  body.  sbHll  be 
Hubjeet  to  review  by  the  Supreme  Court,  nt  the  suit  of  any  citiEeu. 
tinder  nnch  reaxonabte  regutatlona  an  the  Legislature  may  pre- 
Bcrilie;  and  any  court  before  which  a  eause  may  be  pending  in- 
rolvintr  an  apporlionnient,  shall  sive  preoedence  thereto  over  all 
other  causes  and  proceedings,  and  If  futid  court  be  not  in  Beasion 
it  sball  convene  promptly  for  the  dis]>oBitJon  of  the  same. 


I  6.  ConpFiiiiBtlaii  of  m«mkeri>. 

Each  member  of  the  Legislature  shall  receive  for  his 
annual  salsry  of  one  thousand  live  hundred  dollars, 
hers  of  either  house  shall  nlso  receive  the  Rnm  of  one  duuer  for 
every  ten  miles  they  shall  travel  in  going  to  and  returning  from 
their  place  of  meeting,  once  in  each  sewlon,  on  the  most  osnal 
route.  Senators,  when  the  Senate  alone  is  convened  in  extra- 
ordinary session,  or  whf  n  serving  as  meml>ers  of  the  court  for  the 
trial  or  InilieachmcntN,  and  such  memlHTH  of  the  Assembly,  not 
exceeding  nine  in  number,  as  shall  b«  appointed  managers  of  an 
impeacbment,  shall  receive  an  additional  allowance  of  ten  dollnre 

I   T.  CIrll  nppolntm«nti>  of  members  -void. 

No  member  of  th<'  Ixigixlature  shall  receive  any  civil  appoint- 
ment nithin  tliis  State,  or  the  Senate  of  the  United  States,  from 
the  novcmot,  the  (Jovenior  and  Senate,  or  from  the  Legislature, 
or  from  any  city  government,  during  the  time  for  which  he  shall 
have  been  elected:  and  all  such  appointments  and  nil  votes  given 
for  any  such  member  for  any  such  office  or  appointment  shall  be 

i   ft.    Prmonii   dlsqaallHed    fr«m   belns   meiBberB. 

No  person  shall  be  eligible  to  the  Legislatnre.  who  at  the  time 
I'f  hia  election,  in.  or  within  one  hundred  days  previous  thereto 
has  been,  a  member  of  Congress,  a  civil  or  military  officer  under 
the  United  States,  or  an  officer  under  any  elty  government.  And 
if  any  persc)n  shall,  after  his  election  as  a  member  of  the  I-egls- 
latnre,  be  elecli'd  to  CouRresK,  or  appointed  to  any  oflloe,  civil  or 
military,  nnder  the  goveniment  of  the  t'nited  States,  or  under 
any  city  government,  his  acceptance  thereof  shall  vacate  his  seal. 

CoMt.    ISie.  irl.  111.  I  s. 

t  n.  Time  of  eleetlOBH. 

The  elections  of  neiiators  and  members  of  assembly,  pursuant 
to  the  provisions  of  this  Constitution,  shall  be  held  on  the  Tues- 
day succeeding  the  firnl  Monday  of  November,  unless  otherwise 
directed   by  the  Legislature. 

Const.    1MB,  Brt.  III.  (  0. 
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1   to.  Prnvvrs  of  Hob  h«aa#. 

A  majorit;  of  each  boURe  aball  coDBtitate  a  quorum  to  do  busl- 
DFtw.  E!ai4i  house  shall  detpnuLae  the  rules  of  its  own  proceed- 
iUfCH.  and  bf  tfap  judge  or  Ibe  elecliuus,  returua  and  Qualiticiitioiui 
u(  itK  own  iiieiulierB:  nhall  choose  itn  own  oSjclts:  and  the  Senate 
sball  choose  a  tnnporBry  president  tu  presidi'  in  euse  cif  th^ 
■bio^Dee  or  iDi[*achmeitt  of  the  Lieiitenant-Ouvernor,  or  when  he 
shall  refuse  to  act  as  president,  or  shall  act  as  Governor. 
Conrt.    ISM.  art.  HI.  |  10. 

I  It,  JovrMAlMt  open  m«mBi«iisi  adJoarMmeMtB, 
Baeh  hous«  shall  keep  a  journal  of  itfl  proceedings,  and  pabllsb 
the  same,  except  such  parts  as  ma;  require  secrecy.  The  doora 
of  each  house  shall  be  kept  open,  exeept  when  the  pnblic  welfare 
shall  rtiiuire  secrec}'.  Neither  house  shall,  without  the  consent 
of  the  other,  adjourn  tor  more  than  two  daj-s. 
Court,    IMe,  art.  III.  I  II. 

I   13>  IICB>b»ra   >«t   to    be    qaeiilloBed    for  Bpeeckea. 

For  an;  speech  or  debate  in  ^tber  bouae  of  the  Iieiiislature,  tbe 
'     a  shall  not  be  questioned  in  any  other  place. 


I  13.  Bills  nay  orlKlute  la  ellker  konse. 

Any  Mil  may  originate  In  either  bouse  of  the  Legislature,  and 
all  bills  passed  hj'  one  bouse  may  be  amended  by-the  other. 
Cooit.    18M.  art.  lit,  |  13, 

I  1-*.  Baaetlaa  olsnae  of  bills. 

The  enactioK  clanse  of  all  bills  shall  be  "  The  People  of  the 
Riate  of  New  Tork,  represented  in  Senate  and  Assembly,  do  enact 
aa  follows,"  and  no  law  shall  be  enacted  except  by  bill. 


1   IK.  MaaacF  ot  pbbbIbk  bills. 

No  hill  shall  be  passed  or  become  a  law  unless  It  shall  have 
been  printed  and  upon  the  desks  of  tbe  members,  in  Its  Snal  form, 
Bt  least  three  calendar  legislatire  days  prior  to  Its  fitinl  pnssatte, 
unless  the  tSovernor.  or  the  acting  Ooremor.  shall  have  certified 
to  the  necessity  of  its  immediate  passage,  under  his  hand  and  the 
seal  of  the  fttate;  nor  shall  any  bill  be  passert  or  become  a  law. 
except  hy  the  assent  of  n  majority  of  the  members  elected  to  each 
branch  of  the  r-eKislature:  and  upon  the  last  reading  of  a  bill,  no 
nmendnient  thereof  shall  be  allowed,  and  the  queHtion  upon  Its 
final  passage  shall  be  taken  immediately  thereafter,  and  the  yeaa 
(tnd  najB  entered  on  the  journal. 
OnM.    IBM,  art.  Ill,  |  IS. 

I  le.  Private  mm»  locaJ  bills  aot  to  embrace  more  tkaa 
•ac  sakloef. 

No  private  or  local  bill,  which  may  he  passed  by  the  I,(),-islature. 
nhal)  embrace  more  than  one  subject,  and  that  shall  be  expressed 
in  the  title. 

CMSt.    1»M.  art.  ni,  I  10. 
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I   IT.   KilntliiK  InwH  niitdv  nppllcKble  to  b*  Ivaerled. 

Xo  act  kIioIE  be  pnimiHt  wblch  Rhall  proTidc  that  any  clititinK 
law.  or  any  part  tlH-roi>f.  shall  tw  i»ndi<  ur  deemed  a  part  uf  eaid 
act.  ur  w-liic-h  Hhitll  oiini-t  that  any  pxiHtitis  law.  or  part  thereof. 
shall  bt^  a|>|>lii-iiblc.  t-xivpt  by  liiMortlng  tt  in  aiu-h  p.c-t. 


i   IM.  Cunt-H  III  n-faloh  iirlvntp.  and  ItHHil  bilU  Hhall  not  be 

Tht  Icpitlntiirp  bhall  not  imirs  a  private  or  local  bill  in  auy  nt 
tht'  fultuwinK  caHes: 

ChauKiuR  th[>  nauiex  of  perauus. 

Lnyiii):  mil.  iijienliig.  alterini;.  workiaK  or  discoatluuing  roadi. 
li)>!h\viij'H  or  alloys,  or  for  driiiiiiiiK  swumpii  or  otber  low  Inuds. 

I.ocaliiiK  or  I'hnoKiiiK  county  seata. 

ProTiding  for  changes  uf  tpuuc  in  civil  or  crimiinil  ca)w>H. 

Incori'orntiliB  villnsi'H. 

ProrldliiE  f'T  flection  of  luemherH  of  boards  of  stipervlsora. 

SelectinK.   drawinK.  annuncining   or   impauelitit'   pranil   or   petit 

KoKulatint!  the  rnt< 
The  upi'iiinK  and  c 

Ocatiiijt.  IncroasiuB  or  dccri-aKiiif!  fees,  percpiitages  or  allow- 
ihiui'H  cif  pnliljc  offlcprH.  dnrinK  the  term  tor  which  said  otSccra 
lire  elected  or  apliointed, 

iTranllne  to  any  eurixn'ntlon,  anHocialion  or  individual  the  right 
to  lay  ilmvn  niilroiid  tracks. 

(JmntinK  to  any  private  corporation,  association  or  indivldnal 
any  exelnsive  privilege  iinniinilty  or  franehiae  whatever. 

(Trantlnir  to  any  pcrsnii,  asHociation.  firm  or  con»oration  an  eit- 
einjition  from  taxation  on  real  or  personal  property. 

I'nividinK  for  linilillnt;  liridgi-s.  and  ehartcrinic  mmpflnies  for 
Klii'li  iniriiiwcR.  (ixi-ept  on  the  Huclson  rivi'r  below  Waterford.  and 
nil  tlie  KukI  river,  or  over  the  watero  foriuine  a  part  of  the 
boundnrieK  of  Ihc  Stale. 

The  r^Kislature  shall  pass  ceneral  lawitprovidinjt  for  the  coses 
cniimorHliKl  in  this  seelion.  and  tor  all  olber  eases  which  in  its 
jiideinenl.  maj-  be  provlditl  for  by  general  laws.  But  no  law 
shall  aiithoriisi-  thn  <imstriielion  or  operation  of  a  street  railroad 
I'xi'ciit  n)Min  the  couditinn  that  the  iiinwnt  of  the  owners  of  one- 
hair  in  vnlw-  of  the  pmiierty  Ismndi'il  on.  and  the  consent  also 
of  the  liK'al  nnthurities  hnvinff  the  control  of,  that  portion  of  a 
street  or  luKhway  upon  which  it  in  pniposeil  to  construct  or  oper- 
ate KiK'h  rallroail  bo  llrst  obtnineil.  or  in  rase  the  consent  of  anch 
jirojicrty  riwriei-s  cannot  lie  olitnined,  the  Appellate  Division  of  the 
Supreme  Ciinrt.  in  the  department  tn  which  it  is  proponed  to  lie 
[-onstni'i eik  may.  uptni  application,  nppoint  three  ennimissf oners 
hIlo  shall  ili'lennlne.  after  ii  ho;irin)(  of  all  parties  intereste*!. 
whether  sn.h  railroad  oiishl  to  !«•  constniefcd  or  operated,  and 
Iheir  detprniination,  eonlirmed  liy  the  court,  may  be  taken  in  lien 
of  the  oi)nsent  of  thu  |>ji.i>erty  ownera.  [As  amended  in  1901. 
To  take  effect  Jan.  1,  !!I02.] 
roDit.  is*n.  srt.  HI.  <  i«.  nA/t^^  m  ikt*. 
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I    lO.  Prlvfttc  elalua   nol   to   be  aadlled  by  Icslalatare. 

The  LeglBlature  shail  neithpr  luidit  nor  allow  any  priyate  plalm 
(ir  ai-ccmnt  ag'fliDBt  the  State,  but  may  appropriate  money  to  pay 
Bnch  claims  as  ehall  have  beeu  audited  uud  nJlowed  according  tc 


I  20.  Two-tblrtU   bllU. 

The  Baaent  of  twu-thinlH  of  the  nieiuberH  eleetinl  to  «neb  braueh 
of  the  l^gialalure  Hball  Ire  reqaisite  tn  every  bill  appropriatiDg  the 
imbllc  Dioucys  or  property  for  local  or  private  purpoocs. 
Cumt.    IMS.  Ml.  I.  I  9, 

I  Zl.  AiiproprlBtlon  lillla. 

Xo  money  shall  ever  be  paid  out  of  the  trpsaiiry  of  this  State, 
or  any  of  its  funds,  or  any  of  the  funds  under  its  maungenient, 
except  in  pursnance  of  an  opproprintion  by  law;  nor  uuIobh  HOeh 
payment  be  made  within  two  yenm  next  aftl^^  tbe  paSRafio  of 
Huch  appropriation  act;  and  every  NDeh  law  mnkint;  11  new  appro- 
priation, or  continuing  or  reviving  hti  appropriation,  shall  dis- 
tinctly specify  the  sum  appropriated,  and  the  object  to  which  it 
is  to  be  applied;  and  it  shall  not  be  sufficient  for  such  law  to 
refer  to  any  other  law  to  Qx  such  enm. 

Conat.    ISM.  arl.  Til,  |  S. 

I  22.  ReBtrlctlOBS  an  lo  pfotIkIoiib  tB  the  anppopplattou 
or  BOppIr  bills. 

Xo  proviflion  or  enactment  Mhall  he  embrneed  in  the  annual 
niiprupriation  or  supply  bill,  unless  it  relates  spififieally  to  somi> 
[laHIeular  appropriation  In  the  bill;  nnil  any  such  provision  or 
cnaotinciit  shall  be  limited  in  its  operation  to  such  appropriatiou. 


I  2S.  Certain  Heetloaa  not  to  apply  to  connnlaslon  blllH. 

Sections  seventeeD  and  eigbleon  of  this  article  shall  not  apply 
to  any  bill,  or  the  amendments  to  any  bill,  whit-h  shall  be  n'porteii 
t*  the  T.peiiilatnre  by  commisKioners  who  have  been  appointed  pur- 
suant to  law  to  revise  the  statutes. 

OdmI.    IMO,  art.  III.  I  2C,  sildr^  In  1ST1. 

I  24.  Tax  bill-  to  -t&le  tax  dtiillactly. 

Every  law  which  imposen,  continues  or  revives  a  tax  sbali  dis- 
tinc-tly  state  the  tax  and  the  object  to  which  it  is  to  be  applied, 
and  it  shall  not  be  sufficient  to  refer  to  any  other  law  to  fix  such 

Oooat.    ISM,  art.  III.  |  20,  added  In  1S74. 

J  25.  When  ivrea  ■.■«  nays  neceaaaryi  three-aftli"  to  con- 
On  the  final  passage,  in  either  house  of  Ihe  Legislature,  of  any 
act  which  imposes,  continues  or  revives  a  tax.  or  creates  a  debt 
or  charge,  or  makes,  continues  or  revives  any  appropriation  of 
public  or  trust  money  or  property,  or  releases,  disehargi-s  or  eoui- 
DiQtes  any  claim  or  demand  of  the  State,  the  iiuestion  shall  be 
UkeD  by  yeas  and  nays,  which  shall  be  duly  entered  upon  the 
IB 
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joumalH.   aDd   three-fifths  o(  all   the  members  elected  to  eitber 
house  shall.  Id  all  such  eaneB,  be  uec^ssatr  to  coiutitnte  a  qnoram 


d  la  1ST4. 


I  as.  Board  of  BBpervlaoTB. 

There  shall  be  in  each  count;-,  except  iu  a  couDty  wholly  In- 
cluded In  a  city,  a  board  of  superviHors.  to  be  composed  of  such 
members  and  elected  in  such  manner  and  for  such  period  hs  is 
or  may  be  provided  by  law.  In  a  city  which  incladea  an  entire 
county,  or  tivo  or  more  entire  conntlen.  the  powers  and  duties  of 
a  board  of  superTisors  may  be  devolved  upon  the  munieipal  as- 
sembly, eommon  council,  board  ot  aidennen  or  other  legislative 
body  of  the  city.  (As  amended  in  188e.] 
Gmut.    IS4Q,  art.  Ill,  |  22.  added  In  1SI4. 

I  27.  I.ocaI  levlnlBtlvc  paw^va. 

The  I^giHlutnre  shall,  by  general  laws,  router  upon  the  boards 
of  saperviHorH  of  the  severnl  counties  of  the  State  anch  further 
powers  of  local  legislation  and  administration  as  the  Legislatare 
may.  from  time  to  time,  deem  expedient. 
CMst.  ISte.  art.  Itl.  i  23.   iddid  In  iSJi. 

I  26.  Extrii  compenaadan  iirohlblted. 

The  Legislature  shal]  not,  nor  shall  the 
city,  nor  any  board  of  HupcrviBors,  grant 
to  aiiy  public  officer,  servuut,  agent 

I  29.  PrlBOM  lahori  contract  BriilCBi  a 

The  Legislature  sball.  by  law,  provide  for  the  occupation  and 
employment  of  prisoners  sentenced  to  the  several  state  prisons, 
penitentiaries,  jails  and  reformatories  in  the  State:  and  od  and 
after  the  first  day  of  January,  in  the  year  one  thousand  eight 
hundred  and  ninety-He i-en,  no  iwrsou  io  any  such  prison,  peni- 
tentiary, jail  or  reformatory,  shall  be  required  or  allowed  to 
work,  while  under  sentence  thereto,  at  any  trade.  Industry  or 
oirupation,  wherein  or  whereby  his-worb.  or  the  product  or  profit 
of  his  work,  shall  he  farmed  out,  contracted,  given  or  sold  to 
any  person,  firm,  associetlou  or  corporation.  This  section  shall 
not  be  construed  to  prevent  the  T^rfigislature  from  providing  that 
convicts  may  work  for,  and  fhnt  the  products  of  their  labor  ma.v 
be  disposed  of  to.  the  State  or  any  political  division  thereof,  or 
for  or  to  any  public  institution  owned  or  managed  and  controlled 
by  the  State,  or  any  political  division  thereof. 

Hew. 
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AHTICLB  t 


I   1.   Bzceatlve   povrer. 

The  eieciitive  power  shnll  be  Tested  tn  a  GoTemor,  who  nbnll 
hold  his  olBeo  for  two  years:  a  Lieatenunt-OnviTnnr  shnll  be 
chospD  at  the  BaniP  time,  iind  tor  the  sunie  term.  The  Governor 
nnii  LieiitPiiHiit-GoTpriior  elected  nest  prcpedlnit  '.he  time  when 
this  nection  shall  tnlie  eCTeot.  shall  hold  olflre  until  and  inrlndin): 
the  thirty-firat  day  o(  Deeemher,  one  thousand  eight  hundred  find 
uinety-Hix,  and  their  encceeeors  shall  be  chosen  at  the  general 
election  in  that  year. 
CoMt.    1W8,  .rt.  [V.  I  1. 

I  X.  4Ba11BestlOBa  of  KOTeraor  ■.nil  ll«nt»iiKt-soTerDor. 

No  iKTBoii  shall  be  eligible  to  the  olBee  of  Governor  or  Lleuten- 
ant-GoTernor,  eirept  a  citizen  of  the  United  Stalen,  of  the  nge 
uf  not  lena  than  thirty  years,  and  who  aliall  have  been  five  yeara 
nest  preceding  his  election  a  resident  of  this  State. 
c-«ut.    ISM.  art.  IV.  I  z. 

I  S.  BI«!tl«B    of   ROTrraor   and   llentenaiit-KOTernar. 

The  Governor  and  T.ien  ten  ant-Governor  shnll  be  elected  at  the 
times  and  places  of  ehoosins  membera  of  the  Assembty.  Tlie 
peraoBS  respectively  having  the  highest  number  of  votes  for  Gov- 
ernor and  IJeuten  ant -Governor  shall  ho  elected;  but  in  ease  two 
nr  more  shall  have  an  e<|ual  and  the  hlgheBt  number  of  votes  for 
Governor,  or  for  Lieu  tenant- Gov  em  or,  the  two  houses  of  the 
I-egialature  at  its  next  annnal  sesalon  nhall  forthwith,  by  joint 
ballot,  choose  one  of  the  said  persons  so  having  an  equal  and  the 
bigbest  number  of  Totes  for  Governor  or  Lieutenant-Governor, 


I   4.  Datles    a>d    powcra    at   Kovernort    rOKpeniMtlon. 

The  GoTernor  shall  be  Commander-in-Chief  of  tbe  military  and 
naval  forces  of  the  State.  He  shall  have  power  to  convene  the 
I^gislatnre,  or  the  Senate  only,  on  extraordinary  oeeasioos.  At 
extraordinary  sessions  no  subject  shall  be  acted  upon,  except  such 
as  the  Governor  may  recommend  for  consideration.  He  shall 
communicate  hy  measage  to  tbe  Legislature  at  every  session  the 
coi>dition  of  the  State,  and  recommend  such  matters  to  it  as  he 
shall  jndge  eii>edient.  He  shall  transart  all  necessary  business 
with  the  (iffleera  of  ROTemment.  civil  and  military.  He  shall 
eipedlte  all  snch  measures  as  may  he  resolTsd  upon  l)y  the  Irf^gis- 
latnre.  and  shall  take  care  that  the  laws  are  ralthrully  pxeciiied. 
He  shall  receive  for  his  serTices  an  annual  salary  of  ten  thoii»:iiiid 
91 
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i  suitable  and 

I'utive  ruHidence. 

I  S.'  HeprlcvFB,      ooniniiitattaiiii,      and      iMirdonii      to      b« 
KPBBted  by  KOTcrnor. 

The  Governor  shnll  have  tlie  power  to  frmut  repriereB,  cum- 
luiitationB  and  pardous  after  conviction,  for  nil  offenses  exeeiit 
treason  and  ca«es  of  inipeuchment,  upon  sueli  eondltious  and  with 
RiK-h  rpHtrictionB  and  limitntiooB,  as  be  may  tbink  proper,  sub- 
ject to  sueh  reKlilationa  as  muy  be  provided  by  law  relative  to 
the  niniiner  of  npplj-ioK  for  purdonn.  Upon  conviction  for  treason. 
be  Hliall  have  power  to  sUKiieiid  the  execution  of  the  sentence. 
until  the  case  shall  be  reported  tu  the  LeKitilaturc  at  its  next 
niei'tiiig,  when  the  Letcislature  Khali  either  pardon,  or  rotcmnte 
the  seuteiice,  direct  the  execution  of  tile  sentence,  or  eraat  a 
further  reprieve.  Ho  Hhtill  nnuually  communicate  to  the  Le^H- 
lature  each  case  of  reprieve,  commutation  or  pardon  Krantetl, 
Ktatinii:  fbo  n.ime  of  the  convict,  the  crime  of  which  he  was  cou- 
vicicil,  the  sentence  and  its  date,  aud  the  date  of  t' 
tion,  jinnlon  or  reprieve. 


(  O.  Wbpn    lleatenitnt-voTerDor   (o  net   a*   gvireeikor. 

In  cave  of  the  impeachment  of  the  Governor,  or  his  removal 
from  ollice,  dcnth.  inability  to  discharge  the  powers  and  duties 
of  the  said  office,  resiKnntlon,  or  absence  from  the  State,  the 
iHjwers  and  ilutios  of  the  iiHIli!  shall  devolve  upon  the  Lieutenant- 
Giivernor  for  the  rcKidiie  of  the  term,  or  until  the  disability  shall 
cease.  Bnt  when  the  Governor  shKll,  with  the  consent  of  the 
Ijegialature.  be  out  of  the  iiltate.  in  time  of  war.  at  the  head  of  a 
military  turn-  thereof,  he  shall  continue  Commander-in-Chief  ot 
all  the  military  force  of  the  State. 

i  7.  QuHliacatlouH    ond    duties    of    lleatenantTBOTeriiar t 

The  Lieu  tenant- Governor  shall  possess  tiie  same  qualiScations 
of  ellKibility  (or  office  us  the  Governor.  He  shall  l>c  president  of 
the  Senate,  but  shall  have  only  u  castintr  vote  therein.  If  durinf; 
a  VHcancy  of  the  <ifflce  of  Governor,  the  Lieutenant-Governor  sbalt 
be  impeache<l,  displaced,  resign,  die,  or  become  incapable  of  per- 
forming  the  duties  nt  his  nfflce,  or  be  absent  from  the  State,  the 
I'rcHidi'nt  of  the  Senate  shnll  act  as  Governor  until  the  vacancy 
be  filled  or  the  disability  shall  cease;  and  if  the  President  of  the 
Senate  for  any  of  the  above  causes  shall   become  incapable   of 

SierfonninR   the  duties  pertaining  to  the  office  of  Governor,   the 
ipenker  of  the  Assembly  shall  act  as  Governor  until  the  vacancy 
be  filled  or  the  disability  shall  cease. 
Const,    IWO,  art.  IV,  (  T. 

;  S.  Sulnry  of  llcutciinnl-Kovcroor. 

The  Iiieiiteiiant-(iov<-rnor  shall  receive  for  his  services  an  annual 
salary  of  five  thouK.iiid  dollars,  and  sbnil  not  receive  or  be  en- 
titled to  any  other  compensation,  fee  or  perquisite.  Cor  anj'  duty 
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f  S.  Bills  to  br  pFpuvBlrd  lo  vnvfrnori  miprovuli  pbh- 
■■icr  of  Mil  bj-  ipfflalatDFt-  If  not  apppov*^. 

{Cverj  bill  n-bii-h  nhall  have  iiiiiucd  tlii'  S<-iint(-  nod  AMjeoibly 
Hbnll,  lieforp  it  hpoomex  a  iavt\  Ih-  prcHouteil  tu  Ihc  Govcruor:  if 
ht-  npprove.  he  shall  tiign  it;  but  if  not,  he  iihuU  return  it  wilh 
his  objections  to  the  honse  in  which  It  shnli  have  origiualeU. 
H-bieh  Bfanll  enter  Ibe  objeetiuoH  at  large  on  the  juurnnl,  anil 
pnireed  to  reconsider  It.  If  after  BUcb  reivntdderation,  two-thirdn 
•if  (he  members  eterted  to  that  hoiine  Khnll  a^re*'  tu  paaH  the  biJl. 
i'  pbatl  be  sent,  together  with  the  ohjcctlonH.  to  the  other  hoiine, 
by  which  It  shall  likewise  be  reeonsldereil;  and  if  approved  by 
Iwn-thirdM  of  the  meiuberH  electeil  to  that  lioiiKC,  it  nhall  become 
II  law  notwithslnndiii);  the  oi>ji<cttonti  of  the  (iiiveTnor.  In  nil 
sn<-h  caB(>!<,  the  votes  in  both  hoiifes  uhall  be  determlnetl  by  yeas 
Htid  na7l^  and  the  iiameH  of  the  members  voting  shall  be  entered 
on  the  joumal  nf  cn<-h  house  ri-spectively.  If  any  bill  shall  not 
lif  returned  by  the  (iovenior  within  ten  days  ISiindaya  excepteil) 
after  it  Khnll  have  been  presented  to  him.  the  nnme  shall  be  tt 
Inw  In  like  manner  as  If  he  hail  slKiied  it.  uiiletut  the  Liegialnture 
shnll,  by  their  adjonmnient,  prevent  its  return,  in  wbieh  ease  It 
shaU  not  liecome  n  law  without  the  iiptiroval  of  tbe  Governor. 
Nil  bil]  shall  bi>come  a  law  after  the  linsl  B<ljoiirnmeiit  of  the 
[rficialature,  uniesH  approved  by  the  Governor  within  thirty  dayK 
after  such  adjournment.  If  any  bill  presented  to  the  Governor 
iiiDtain  aerenil  itemH  of  uppropriatlon  of  money,  he  may  object 
to  one  or  more  of  sueh  items  while  approviuK  of  the  other  porliim 
of  tbe  bill.  In  sueh  ease,  he  shall  append  to-the  bill,  at  the  time 
of  HiKninK  it.  a  stalement  of  the  items  to  which  he  objects;  and 
tbe  appropriation  bo  objected  to  shall  not  take  effect.  If  the 
lii^istature  be  in  setwion.  he  shall  transmit  to  the  hoiiHe  in  which 
the  bill  oriRinated  a  copy  of  sneh  statement,  and  the  items  ob- 
jei'ted  to  shall  be  oeparately  reconBid<>red.  If  on  reconsideration 
one  or  more  nf  sueh  items  be  approved  by  two-thinls  of  the  mem- 
bers elected  to  each  house,  the  same  shall  be  part  of  the  law, 
notwithstnndinfc  the  objections  uf  the  (iorernor.  All  the  prii- 
risiomi  of  this  section,  in  relation  to  bills  not  approved  by  Che 
Governor,  shall  apply  in  eases  iu  which  he  shall  withhold  his 
apiiroval  from  any  item  or  items  eonlaineU  in  a  bill  appropriating 

C«ut.    ISM,  art.  IT.  |  S,  imended  In  ISTl. 
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article:   FifTH. 


8.  ClTl!  jpTTlc;  ippolntrnMiti  lud  promallaiia. 

I  1.  State  offlppm. 

The  Secretary  o(  Slate,  Comptroller.  Treasurer,  Attomey-Gen- 
epol  auA  State  Engineer  nnd  Surveyor  shall  be  fhOBen  Bt  n  geti- 
eral  election,  at  the  times  and  plaiwi  of  electing  the  GoTemor 
and  Ltentenant-GorernuT.  and  shall  hold  their  otBcea  for  tn-o 
yoare,  except  aa  provided  in  section  two  or  this  article.  Each 
of  the  officers  in  this  article  named,  excepting  the  Speaker  of  the 
Aasembly.  shall,  at  stated  times  during  his  continuance  iti  office, 
receive  for  liis  services  «  compensation  which  ahall  not  be  in- 
creased or  diminished  dnring  the  term  for  which  be  shall  have 
been  elected;  nor  shall  he  receive  to  bia  use  any  fees  or  |>cr- 
quisites  of  office  or  other  compensation.  No  person  shall  be 
elected  to  the  office  of  State  Engineer  and  Surreyor  who  is  not 
a  practical  civil  engineer. 
CqiiM.    18M.  «rl.  T.  »  1.  2. 

f  2.  Flmf  eircdoa  of  state  oncm. 

The  first  election  of  the  Secretary  of  State,  Comptroller.  Treas- 
urer, Attorney-General  and  Slate  EnRiiiper  and  Surveyor,  pur- 
suant to  this  article,  shall  be  held  in  the  year  one  thousand 
eight  hundred  and  -ninety-flve,  and  their  terms  of  office  nhnll 
l>egin  on  the  first  day  of  January  following,  and  shnll  be  for 
three  years.  At  the  general  election  in  the  year  one  thousand 
eight  hundred  and  ninety-eipht,  and  every  two  years  thereafter. 
their  successors  shall  be  chosen  for  the  term  of  two  years. 


I  3.  9a  perl  n(  en  dent     of     pnbllc     n-orkst     appolBtmcatt 
power ■   and    datlan   of. 

A  Superintendent  of  Tublic  Works  shall  be  appointed  hy  the 
Governor,  hy  and  with  the  advice  and  consent  of  the  Senate, 
and  hold  his  office  until  the  end  of  the  term  of  the  Governor  by 
whom  he  was  nominated,  and  until  his  successor  is  appointed  and 
gualified,  lie  shall  receive  a  compensation  ti)  bo  fixed  by  law. 
He  shall  be  re<|itired  by  law  to  give  security  for  the  faithful 
execution  of  his  olGce  iM-fore  entering  upon  the  duties  thereof. 
He  shall  be  charged  with  tlie  execulion  of  all  laws  relating  to  the 
repair  and  navigation  of  the  ^-nnals.  nnd  also  of  those  relating 
to  the  construction  and  iniprovemcnl  of  the  i-nnnls.  ext'cpt  so  far 
as  the  execution  of  the  laws  relating  to  such  construction  or 
improvement  shall  lie  confided  to  the  State  Engineer  and  Sur- 
veyor; subject  to  the  control  of  the  Ix-gislature,  he  shall  make 
the  rules  and  regulations  for  the  navigation  or  use  of  the  canals. 
He  may  be  suspended  or  removii]  from  office  by  the  Governor, 
whenever,  in  his  judgment,  the  public  interest  shall  so  re<]uire; 
but  in  case  of  the  removal  of  such  Superintendent  of  Public 
24 
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Works  from  office,  the  Qovemor  shall  file  with  the  Seoretarr  of 
Slate  a  Btatemeiit  ot  tbe  rause  of  aucb  remural.  and  Rhall  report 
Rnch  removal  and  the  ranne  thereof  to  the  I^eieMlature  at  its  next 
Bession.  The  Superintendeat  of  Public  Works  shall  appoint  not 
more  than  three  assistant  sQperinteiulentti.  whone  duties  shall  be 
prparribed  by  him,  subject  to  modification  by  the  Le^alat  lire,  and 
who  sbsll  receive  for  their  aervices  a  compeusatiob  lo  be  fixed  by 
law.  They  shnll  hold  their  office  for  three  years,  subject  to  sus- 
peneion  or  remoral  by  the  Soperlptendent  ot  Pnblic  Works,  when- 
t-rer.  In  his  Judgment,  the  public  interest  shall  so  require.  Any 
racancy  In  the  office  of  any  such  sssistsut  superintendent  shall 
be  filled  for  the  remainder  of  the  term  for  which  he  was  ap- 
pointed, by  (he  Superintendent  of  Public  Works:  but  in  case  of 
the  aOBpensioD  or  removal  of  any  such  assistant  saperintendent 
by  him.  be  shall  at  once  report  to  the  Governor,  Id  nriting,  the 
raase  of  such  removal.  All  other  persons  employed  In  the  care 
and  manaxement  of  the  canals,  except  collectors  of  tolls,  and 
those  Id  the  department  n(  the  State  Bn^ueer  and  Surveyor, 
■hall  be  appointed  by  the  Superintendent  of  Public  Works,  and 
be  aohjecf  to  suspension  or  r«novBl  by  bim.  The  Superintendent 
of  Pnblic  Works  shall  perform  all  the  duties  of  the  former  Canal 
Commiaaionera  and  Board  of  Canal  Commissioners,  as  now  de- 
clared by  lew,  nntJI  otherwise  provided  by  the  LeKislature.  The 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate, 
diall  have  power  to  fill  vacancies  in  the  oSce  of  Superintendent 
of  Public  Works;  if  the  Senate  be  not  to  seasion,  he  may  grant 
conuoiaBious  which  shall  ex[^re  at  the  end  of  the  next  succeeding 
sesajou  of  the  Senate. 
OoHt.  ia««.  ut.  V,  I  a.  iiDMnd«d  Id  1BT«. 
I  4.  SBFVlii'odeiBt      of      atate      prlBoaat      appatBti»«iiti 

A  Superintendent  of  State  Prisons  ibaH  be  appointed  by  the 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate,  and 
hold  his  office  for  five  years,  unless  sooner  removed:  he  shall 
give  seoarity  in  such  smount,  and  with  such  sureties  as  shall  be 
required  by  law  for  the  faithful  discharge  of  his  duties;  he  shall 
have  the  superintendence,  management  and  control  of  state 
prisona,  snbj^  to  such  laws  as  now  exist  or  may  hereafter  be 
enstrted:  he  shall  appoint  the  agents,  wardens,  physicians  and 
rhaplains  of  the  prisons.  The  agent  and  warden  of  each  prison 
sbaH  appoint  all  other  officers  of  such  prison,  except  the  clerk. 
unbject  to  the  approval  of  the  same  by  the  Superintendent.  The 
Comptroller  shnll  appoint  the  clerks  of  the  prisons.  The  Super- 
intendent shall  have  all  the  powers  and  perform  all  the  duties 
not  incnnsiatent  herewith,  which  were  formerly  had  anil  per- 
formed by  the  Inspeotom  of  State  Prisons.  The  Governor  may 
remove  the  Superintendent  for  cause  at  any  time,  giving  to  him 
a  copy  of  the  charges  against  him.  and  au  opportunity  ti>  bi' 
beard  in  his  defense. 

CmM.    IMO.  art.  T,  I  4.  immdH  fn  ISTe.  , 

I  B.  COBnlaalOBera  ot  the  land  oflcci  of  the  canal  fBuAi 
MKal  ksard. 

The  IJentenant-Govemor,  Speaker  of  the  Asssembly.  Secretary 
of  State.   Comptroller.    Treasurer,    Attorney-General    and    Statu 
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Knf;iDi>er  and  Sarreyor  sball  bt>  the  oommiHHioners  of  the  Innil 
'itBci',  The  IjientuuBut-Oovemor,  Scpri'tnry  of  StMte,  Comptrollpr. 
TroasunT  ond  Attorney-General  »<hnll  be  thr  ciniuiisRionern  "r 
tlii<  cAiinl  fund.  The  ennal  board  shall  consist  of  the  mmmls- 
Hiiineni  of  the  <'unnl  fund,  the  Statp  Engineer  uud  Surveyor  and 
the  Riiperuiteitdent  of  Fublic  Works. 


Conit.    IS4e,  ait.  V,  (  0, 

I  T.   State  iFeaBDrer,  niiBpeBHlaii   by  sovernor. 

The  TrenBiirer  may  be  Buspended  from  offiee  by  the  GoTernor, 
during  the  recess  of  the  I^egislature,  and  luitil  thirty  days  after 
the  r-ommenecnieiit  of  the  next  sciislon  of  the  IieKislatiire.  when- 
ever it  shall  appear  to  him  that  such  Treasurer  has.  in  any  par- 
ticular, violated  his  duly.  The  Gorernor  shall  appoint  a  com- 
|ketent  person  tu  disehnrKe  the  duties  of  the  office  during  such 
HUKiietisioQ  ol  the  Treasurer. 


>     I  H.  Crrtnin  offlces  abollalied. 

All  olHceB  for  the  weiKhiitg.  tcauging,  measuring,  culling  or  1n- 
fipectiiitt  any  merctaandise.  produce,  manufacture  or  commodity 
whatever,  are  hereby  abolished:  ond  no  such  office  shall  hereafter 
be  created  by  law;  but  nothliie  in  thi»  scctiou  contained  ahiill 
abrogate  any  office  created  for  the  purpose  of  protecting  the 
piiblie  henllh  or  the  interests  of  the  State  in  its  property,  revenue, 
toils  or  purchascfi,  or  of  supplying  the  people  with  correct  stand- 
ards of  weights  and  measures,  or  shall  prevent  the  creation  of  any 
ofEee  for  Hui'h  purposes  hereafter. 

Con«t,    18«,  irt.  V.  I  8. 

I  9.  CItII  nerTlee  nppolntDirnts   and   pPomotloiiH. 

A  Pi  •ointments  and  promotionK  in  the  aivil  servire  of  Che  State, 
and  of  all  the  civil  divisions  thereof,  Inmdins  cities  and  villagen, 
shall  be  made  iiceording  to  merit  and  lilness  to  be  nHcertaiued, 
so  far  ns  practicable,  by  examinations,  whleh,  so  far  as  prac- 
licalde.  shall  be  competitive;  provided  however,  that  honorably 
dlsi-hart:i'd  soldiers  and  sailore  from  the  nrmy  and  navy  of  the 
United  States  in  the  late  civil  war,  who  aro  citizens  and  resi- 
dents of  this  State,  shall  be  entitled  to  pi'eference  in  appointment 
and  promotion  without  regard  to  their  standing  on  any  list  from 
which  such  appointment  or  promotion  mn.v  be  made.  Laws  shall 
be  made  to  provide  for  the  enforcement  of  this  section. 
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ARTICIiB    SIXTH. 


ODilltnted;  JodleUl  dlitrieti. 

■PtwIUie  diTldoD.   Iww   conitltnted;  goTenioi 
■  ;   reporlcr;  limp  nnd  pl»co  ot  holding  couru. 


I.  CompfDHllan;  mge  n 


».  No  jBdli-lnI  offlirr.  Piwpt  ]u«tl«>  or  the  peace.  It.  ree«l»e  (eei;  not 
M.  Pobllatlon  ot  RatnM.  "  "*  "' 

21,  Tenna  of  oBce  ot  pre«nt  Jiwtlce*  of  the  peiM  and  local  Jddtela] 
23.  Courta  of  apMUl  ■eaalaiia. 

I  1.  Savreme  evnrti  hovr  oonalllntrdt  Jadlcla.1  diatrlet*. 

The  Supreme  Court  h  continued  with  geni^ral  iuri-idictloQ  in 
taw  and  mimty,  sabject  to  eneh  apppllote  jiirindiption  of  the  Court 
of  AppchIh  an  now  ia  or  may  be  presCTihed  bj-  law  not  Inconsistent 
<ritb  thin  article.  The  existing  Judicial  diHtHctn  of  the  State  are  ' 
mntinued  nntil  chanfced  as  hereinafter  provided.  The  Supremo 
Court  Rhall  oonaiRt  of  the  Juotlres  non  in  office,  and  of  the 
Jadees  transferred  thereto  by  the  fifth  section  of  thin  article,  all 
of  whom  ahall  continne  to  be  Jnfiticei  of  the  Supreme  Court 
dnrinfc  their  reapectiTe  terma.  and  of  twelve  additional  Junticea 
who  riiatl  reside  in  and  bo  chosen  by  the  electors  of,  the  neveral 
ezistiuK  iudlcisl  dietricte,  three  in  the  firnl  district,  three  in  the 
neoond.  and  one  in  each  of  the  other  districts;  and  of  their  snc- 
rvnmtr^  The  BncceseorB  of  said  Justices  shall  be  choRcn  by  the 
electori  of  their  respective  jndieini  districts.  The  I»gislatnre 
may  alter  the  judicial  diatricts  once  after  every  enumeration 
ander  the  Conatitntion.  of  th-^  inhabitants  of  the  State,  and  there- 
upon reapportion  the  Jnstices  to  be  thereatt«r  elected  in  the 
districts  aa  altered. 


12.  JadlclKl  d«iiKPtnie«t>|  ■pp«ll>t«  dlvlalon.  hovr  eoB- 
Intedi    KftrcrBor    1o    dealKiiate    JaailcEi)    rrporteri    tfois 
■■d  pla««  at  holdlBr  eonrtB. 

The  Legiatature  shall  divide  the  State  into  four  judicial  deoart- 
menta.  nc  first  department  slinii  consist  of  the  county  of  New 
Fork;  the  others  shall  be  bounded  by  count;  lines,  and  be  com- 
pact and  eqoal  in  population  as  nearly  as  may  be.     Once  every 
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ten  7eara  the  I^Kulalnre  ma;  alter  the  jadicial  departmeots,   but 
4rithoiit  iocreaainK  the  Qomber  tbereoC. 

There  stutll  be  an  Appellate  Division  of  the  Supreme  Court, 
cotuiatlug  of  seven  Jii8tic<«  in  the  finit  department,  aod  of  five 
Justicea  in  each  of  the  other  departmeota.  In  each  department 
fonr  ahall  constitnte  a  qnorum.  and  the  concDireuce  of  three  aball 
be  necesaarr  to  a  decision.     No  more  than  Bre  Jnatiees  Bfaall   nit 

From  all  the  Jnslioea  elected  to  the  Sapreme  Conrt  the  Gor- 
emor  ahall  designate  those  who  shall  conatitate  the  Appellate 
DlTision  In  eaib  department;  and  he  shall  designate  the  Presiding 
Jttstice  thereof,  who  <>hall  ad  an  su<'h  durinR  hia  term  of  olBcp. 
and  shall  be  a  resident  of  the  department.  The  olber  Jastlceti 
■hall   be  designated   (or   terms   of  five  j^ears.    or   the    unexpired 

KrtiouB  of  their  respectiTe  terms  of  ofllre.  if  less  than  five  years, 
■om   that  time  aa   the   terms   of   such   designations   expire,    or 
racaneies  occur,  he  shall  make  new  desigoatioDs.     A  majority  of 
the  Jnatiees  so  decignated  to  ait  in  the  Appellate  Division  ia  each 
department  shall  be  residents  of  the  department.     He  may  also 
make  temporary  designations  in  case  of  the  absence  or  inability 
to  aet  of  any  Justice  in  the  Appellate  Division:  or  in  case   the 
Presiding  Jnstice  ot  any  Appellate  Division  shall  certify  to   him 
that  one  or  more  additional  Justices  are  needed  for  the  speedy 
diapositiou  of  the  businesH  before  it.     Whenever  the   Appellate 
Division  in  any  department  shall  be  nnahle  to  dispose  of  its  bn»i- 
nesB   within   a   reasonable   time,   a    majority     of    the     PrestdiDK 
Justices  of  the  several  departments  a*  a  meeting  called   by  the 
Presiding  Justice  o(  the  department  in  arrears  may  transfer  any 
pending  nppeals  from  such  departmeDt  to  any  other  department 
for   hearing   and   determination.      No    Jostiee   of   the    Appellate 
Division  shall  eierciw  any  of  the  powers  of  a  Justice  of  the  Su- 
preme Court,   other   than  those  of  a  Justice   out   of   court,   and 
those  pertaining  to  the  Appellate  Division  or  to  the  hearing  and 
dedsion  of  moiionfl  submitted  by  consent  of  counsel.     From  and 
after  the  last  day  of  December,  one  thousand  eight  hnndred  and 
ninety-five,  the  Appellate  Division  shall  have  the  jurisdiction  now 
exercised  b.v   the  Supreme  Court  at  its  General   Terms,   and  by 
the  General  Terms  ot  the  Court  of  Common  Pleas  (or  the  City 
and  County  of  Xew  York,  the  Superior  Conrt  of  the  City  of  New 
Tork,    the   Superior   Court  of  Buffalo   and   the    City     Court    of 
Brooklyn,  and  such  additional  jurisdiction   as  may  be  conferred 
by  the  Legislature.     It  shall  have  power  to  appoint  and  remove 
a  reporter. 

The  Justices  of  tlie  App<^!late  Division  m  each  department  shall 
have  power  to  fix  the  times  and  places  for  holding  Spedal  and 
Trial  Terms  therein,  and  to  assign   the  Justices  in   the  depart- 
ments to  hold  such  tertns;  or  to  make  rules  therefor. 
COMt.    1M6,  trt.  VI.  H  i  'fO  ne.  «*]«1  In  W82, 
I  3.  Jadi^e  or  iuallc*  not  to  alt  In  review)  testlnonr  la 

No  Judge  or  Justice  shall  alt  In  the  Appellate  Division  or  in 
the  Court  o(  Appeals  in  review  of  a  decision  made  by  him  or  by 
any  court  of  which  he  was  at  the  time  a  sitting  member.  The 
testimony  in  equity  cases  shall  be  taken  in  like  manner  ai  In 
caaes  at  law;  and.  except  as  herein  otherwise  provided,  the  Legis- 
latote  Bhull  have  the  same  power  to  alter  and  regulate  the  Juria- 
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dictSon  Bud  proceedings  in  law  and  In  eqnltj  that  it  baa  hereto- 
fore ezerciaed. 

Conal.    1848.  art.  VI.  |  S. 
I  4,  Verau  of  oflloe;  vaoABele*.  boir  lllled. 

The  official  tenuii  of  the  Justir^pE  of  the  Supreme  Conrt  Bhall  be 
fourteen  yean  from  and  includini;  the  first  day  of  January  aexc 
after  tlieir  election.  When  a  vaenney  shall  occur  otherwise  than 
hy  eipirBtion  of  term  In  the  office  of  Jnatiee  of  the  Supreme 
Court  the  aame  shall  be  tlllpd  for  a  full  tern,  at  the  next  general- 
ele<^ion.  happeniag  not  legs  than  three  montbH  alter  Buoh  vacancy 
oeoDDi:  and.  until  the  yaeanry  ihnll  be  no  filled,  the  Govertior  by 
and  with  tlie  advice  and  consent  of  the  Senate,  i(  the  Senate 
■ball  be  in  sesMion,  or  If  not  in  session  the  Governor,  may  ml 
such  Taeancy  by  appointment,  which  ahall  oontinne  until  and  in- 
elDdlng  the  last  day  of  December  next  after  the  election  at  which 
Ihe  raittncy  shall  be  filled. 
Cool.    lUfl.  art.  VI.  N  9,  13. 


The  Superior  Court  of  the  City  of  New  Tork,  the  Court  or 
Common  Fleas  for  the  City  and  County  of  New  Yorli.  the  8u- 
.  perior  Court  of  BnfTalo,  and  the  City  Court  of  Brooklyn,  are 
alioliHhed  from  and  after  the  flrat  day  of  Janaary,  one  thousand 
fight  hundred  and  ninety-nix.  and  therenpon  Ihe  seals,  records. 
paperH  and  documeuts  of  or  belonging  to  such  courts,  shall  be 
depoMited  in  the  oOlcea  of  the  Clerics  of  the  several  counties  in 
whieh  said  courts  now  exist;  and  all  ai^ions  and  proceedings  tlieu 
pending  in  iineh  courts  shall  be  transferred  to  the  Supreme  Court 
for  hearing  and  determination.  The  .Indftes  of  said  courts  in 
ofllce  on  the  first  day  of  Jaonary.  oue  thousand  eight  hundred 
and  ninety-six,  ahall,  for  the  remainder  of  the  term  for  which 
ihey  were  elected  or  aplminted,  be  Justices  of  the  Supreme  Court; 
but  they  shall  sit  only  in  the  countiea  in  which  they  were  elected 
or  appointed.  Tbeir  salaries  shall  be  paid  by  the  Bald  counties 
rettpectivelj.  and  shall  be  the  same  as  Che  salaries  of  the  other 
Jniitiees  of  the  Supreme  Court  residing  in  the  same  r«untjes. 
Their  Kuccessora  shall  be  elected  as  JuflticeB  of  the  Supreme 
Oonrt  by  the  eleetora  ot  the  judicial  districts  in  which  they 
retrpei^iTely  reside. 

The  jarisdiftlon  now  exercised  by  the  several  courts  hereby 
abolished,  shall  be  rested  in  the  Supreme  Court.  Apgreals  from 
inferior  and  local  eourts  now  heard  !o  the  Court  of  Common 
Pleas  for  the  City  snd  County  of  New  York  and  (he  Sni>erior 
Court  of  Buffalo,  shall  be  heard  in  the  Supreme  Court  in  such 
manner  and  by  such  Justice  or  Justices  as  the  Appellate  Divi- 
idona  in  the  respective  departments  which  include  New  York  and 
BnffBlo  ahall  direct,  nnlesa  otherwise  provided  by  the  Legislature. 


1  S.  fMrealt    eoarts    KBd    eaarta    of   cycr    aad    leratlner 
■k*IlBkr«. 

Circnit  Courts  and  Courts  of  Oyer  and  Terminer  are  abolished 
frvm  and  after  the  last  day  of  December,  one  thousand  eight 
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boDdred  and  ninety-lire.  All  their  jurisdictiOD  aball  thereupon 
be  vested  in  the  Supreme  Court,  and  all  aftioiiB  and  proceedinits 
then  pendinK  in  such  eourtx  ahall  be  trannferred  to  the  Supreme 
Court  for  hearing  and  determination.  Any  Justiee  of  the  Su- 
preme Court,  except  as  otherwise  provided  in  this  article,  may 
hold  court  iu  any  coimt]'. 

New. 

I  T.  Canrt  o(  bbP**I«- 

The  Court  of  Appeals  is  eontinned.  It  shall  consist  of  the  Chief 
Judge  and  Assoeiate  Judges  now  in  office,  who  shall  hold  their 
offices  until  the  expiration  of  their  reflpective  ternis,  and  their 
successors,  who  shall  be  chosen  by  the  electors  of  the  State. 
The  official  terms  of  the  Chief  Judge  and  Associate  Judges  shaJI 
be  fourteen  years  from  and  inclnding  the  first  day  of  January 
iK'ltt  after  their  election.  Five  members  of  the  court  shall  fonn 
a  quorum,  and  the  concurrence  of  four  shall  be  De<>essary  to  a 
decision.  The  court  shall  hare  power  to  appoint  and  to  remove 
its  reporter,  clerk  and  attendants.  Whenever  and  as  often  as  a 
majority  of  the  Judges  of  the  Court  of  Appeals  shall  certify  to 
the  Governor  that  said  court  is  unable,  by  reason  o(  the  nccurau- 
lation  of  causes  pending  therein,  to  hear  and  dispose  of  the  same 
with  reasonable  sneed.  the  Governor  Bball  designate  not  more  than . 
four  Justices  of  the  Supreme  Court  to  serve  as  Associate  Judges 
of  Court  of  Appeals.  The  Justices  so  designated  shall  be  relieved 
from  their  duties  as  Justices  of  the  Supreme  Court  and  shall  ' 
serve  as  Associate  Judges  o(  the  CoUrt  of  Appeals  until  the 
causes  undisposed  of  in  said  court  are  reduced  to  two  hundred, 
when  they  snail  return  to  the  Supreme  Court.  The  Governor 
may  designate  Justices  o(  the  Supreme  Court  to  fill  vacancies. 
No  Justice  shall  serve  as  Assodale  Judge  of  the  Court  of  Ap- 
penis  eicept  while  holding  the  office  of  Justice  ot  the  Supreme 
Court,  and  no  more  than  seven  Judges  shall  alt  in  any  case. 
[As  amended  in  ISSQ.l 
CDut.    ISU,  in.  VI.  I  3.  lOiendcd  Id  ISM. 

I  8.  VacoacT  In  Court  at  appeklB,  how  aUed. 

Wh«n  a  vacancy  shall  occur  otherwise  than  by  expiration  ot 
term,  in  the  office  ot  Chief  or  Associate  Judge  of  the  Court  of 
Ap|>eals.  the  same  shall  be  fllled,  for  ft  full  term,  at  the  nest 
general  election  happening  not  less  than  three  months  after  bucIl 
vacancy  occurs;  and  until  the  vacancy  shall  be  so  filled,  the  Gov- 
ernor, by  and  with  the  advice  and  consent  of  the  Senate,  if  tbc 
Senate  shall  be  in  session,  or  if  not  in  session  the  Governor  may 
fill  Hiich  vacancy  by  apininlment.  If  any  such  appointment  of 
Chief  Judge  ahall  1>e  made  from  among  the  Axsociate  Judges,  a 
temporary  appointment  ot  Associate  Judge  shall  he  made  in  like 
manner:  but  in  such  case,  the  person  appointed  Chief  Judge  shall 
not  be  deemed  to  vacate  his  office  ot  Associate  Judge  any  longer 
than  until  the  expiration  of  his  appointment  as  Chief  Judge.  The 
powers  and  Jurisdiction  of  the  court  shall  not  I>e  suspended  for 
want  of  appointment  or  election,  when  the  number  of  Judgea  is 
sufficient  to  oonstitnte  a  quorum.  All  appointments  under  this 
section  shall  continue  until  and  including  the  last  day  of  Decem- 
ber next  after  the  election  at  which  the  vacancy  shall  be  fllled. 

Cout.    18M,  art.  T1,  I  S,  4Biend«d  in  1S8^ 
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I  »■  JuviBUeHoB  of  eanrt  of  bpjifbIb. 

After  the  last  day  of  December,  one  thouaand  eifjlit  bnndred 
snd  niuety-fiye,  the  jurisdiction  of  the  Court  of  Appeals,  eicept 
wbere  the  judgment  is  of  death,  slialt  be  limited  to  the  review 
of  questions  of  law.  No  anaDlmoas  deoiHion  of  the  Appellate 
DiTtBinn  of  the  Supreme  Court  tbnC  there  is  evidenee  support  inn 
nr  tendinte  to  sustain  a  finding  of  fact  or  a  verdict  not  directed 
■  by  the  rourt,  shall  be  reviewed  by  the  Court  of  Appeals.  Bx- 
tept  where  the  judgment  Is  of  death,  appealH  may  be  talten,  as 
of  right,  to  said  court  only  from  judgments  or  orders  entered 
upon  decisions  of  the  Appellate  Divisiou  of  tbe  Supreme  Court. 
Snslly  determining  actions  or  special  proceedings,  and  from 
orders  granting  nen  trials  on  exceptions,  where  the  appellants 
Ktipulate  that  upon  affirmance  judgment  absolute  shall  be  ren- 
dered against  them.  The  An>ellate  Division  in  any  department 
iBiy.  however,  allow  an  appeal  npon  any  question  of  Imv  which. 
in  its  opinion,  onght  to  be  reviewed  by  the  Court  of  Appeals. 

The  Legislature  may  further  restrict  tbe  jurisdiction  of  the 
Conrt  of  Appeals  and  the  right  of  appeal  thereto,  but  the  right 
to  appeal  shall  not  depend  upon  the  amount  luvolved. 

The  provisions  of  this  section  sbnll  not  apply  to  orders  made 
or  judgments  rendered  by  any  General  Term  before  the  last  day 
of  December,  one  thousand  eight  hundred  and  ninety-five,  but 
appeals  therefrom  may  be  taken  under  existing  provisions  of  law. 

Hnr. 

I  10.  JsdKCB  not  to  kold  «bt   other  oSec, 

The  .Tndges  of  tli«  Court  of  Appeals  and  the  Jnstlces  of  the 
Supreme  Court  shall  not  hold  any  other  office  or  public  trust. 
All  votes  for  any  of  them,  for  any  other  than  a  judicial  office, 
(rtren  by  the  Legislature  or  the  people,  shall  be  void. 

C«ut.    IBM,  art.  TI,  |  10,  impodr^  Id  ISW. 

I  11.  Re^OTal  of  JndBea. 

Judges  of  the  Court  of  Appeals  and  Justices  ot  the  Supreme 
Conrt  may  be  removed  by  concurrent  resolution  of  both  houses 
of  the  Legiflature,  if  two-thirds  of  all  the  members  elected  to 
each  house  concur  therein.  All  other  judicial  officers,  except 
Jnsticea  of  the  Peace  and  judges  or  Jnstlces  of  inferior  courts 
Wit  of  record,  raay  be  removed  by  the  Senate,  on  the  recommen- 
■Iitian  of  the  Governor,  if  two-thirds  of  alt  the  members  elected 
to  the  Senate  concnr  therein.  But  no  officer  ahall  be  removed 
l-y  virtue  of  this  section  except  for  cause,  which  shall  he  entered 
un  the  jonmais.  nor  unless  he  shall  have  been  served  with  a 
rtatement  of  the  cause  alleged,  and  shall  have  had  an  oppo-tunity 
Id bt  heard.  On  the  (luestion  of  removal,  the  yens  and  nays  shall 
be  entered  on  the  journal. 

CoHt.    ISM,  art.  VI.  i  11,  uneodcd  Id  ISaS. 

I  U.  CaKp«>a«tlsa|  >ffe  restrletlani  ■■■iKBinent  hy  vov- 

TTie  Judges  and  Justices  hereinbefore  mentioned  shall  receive 
(or  their  aervices  a  compensation  established  by  law,  which  shall 
not  be  Incr««Bed  or  diminished  during  their  official  terms,  except 
M  provided  in  section  6ve  of  this  article.     No  person  shall  hold 


c 
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the  offlce  of  Judge  or  JuKtiee  of  any  coart  longer  than  nntll  aod 
including  the  last  day  of  December  next  after  he  shall  be  seventy 
j-ears  uf  age.  No  Jadge  or  Justice  elected  after  the  finit  day  of 
January,  one  thousand  eight  hundred  and  ninety-four,  shall  be 
entitled  to  receive  any  compensation  after  the  last  day  o(  Decem- 
ber next  after  he  shall  be  seventy  years  of  age;  but  the  com- 
IM-iisatiou  of  every  Judge  of  the  Court  of  Aiipeala  or  Justice  of 
the  Supreme  Court  elected  prior  to  the  first  day  of  January,  one  ■ 
thousand  eight  hundred  and  ninety-four,  whose  term  of  office  ban 
been,  or  whoHe  present  term  of  olSce  shall  be.  so  abridged,  and 
who  shifll  have  served  as  such  Judge  or  Justice  ten  yeara  or 
more,  shall  be  continued  during  the  remainder  of  the  term  tor 
which  be  was  elected;  but  any  such  Judge  or  Jnstice  may,  with 
his  consent,  be  assigned  by  the  Governor,  from  time  to  time,  to 
any  dnty  in  the  Supreme  Conrt  while  his  compensatioD  is  n> 
continned. 

CoDst.    IMO.  tp.  Vt,  H  IS,  14,  ■mPD^'d  tn  IMS. 

I   IX.  Trial   of  ImpeaeliBaenta. 

The  Assembly  shall  have  the  power  of  impeachment,  bj  a  vote 
of  a  majority  of  all  the  members  elected.  The  Court  for  the 
Trial  of  Impeachments  shall  be  composed  of  the  President  of  the 
Senate,  the  senators  or  the  major  part  of  them,  and  the  Judges 
of  the  Court  of  Appeals,  or  the  major  part  of  them.  On  the 
trial  of  an  impeacbaent  against  the  Governor  or  Lieutenant- 
Rovemor,  the  Lieutennnt-Govemor  shall  not  act  as  a  member  of 
the  raurl.  No  judicial  officer  shall  exerciae  bis  office,  after 
articles  of  impeachment  against  him  shall  have  been  preferred 
to  the  Senate,  until  he  shall  have  been  acquitted.  Before  the 
trial  of  an  iinpeftchment  the  members  of  the  court  shall  take  an 
oath  or  alllrmation  truly  and  impartially  to  try  the  Impeachment 
according  to  the  evidence,  and  no  person  shall  be  convicted  with- 
out the  concurrence  of  two-thirds  of  the  members  present.  Judg- 
ment in  cases  of  impeachment  shall  not  extend  further  than  to 
removal  from  office,  or  removal  from  office  and  disqualification  to 
hold  and  enjoy  any  office  of  honor,  trust  or  profit  under  this 
State;  but  the  party  impeached  shall  be  liable  to  iadictment  and 
pnnishment  according  to  law. 

Oonat.    18M,  art.  TI.  |  1,  aiaeDded  in  18W. 

I  14.  County  eoarta. 

The  existing  County  Conrtfl  are  continned,  and  the  Judges 
thereof  now  in  office  shall  hold  their  offices  until  the  expiration 
o(  their  respective  terms.  In  the  count;  of  Kings  there  shall  be 
two  County  Judges  and  the  additional  County  Judge  shall  be 
chosen  at  the  next  general  election  held  after  the  adoption  of  this 
article.  The  successors  of  the  several  County  Judges  shall  be 
chosen  by  the  electors  at  the  counties  for  the  term  of  six  years. 
County  Courts  shall  have  the  jjowers  and  jurisdiction  they  now 
possess,  and  alao  original  jurisdiction  in  actions  for  the  recovery 
of  money  only,  where  the  defendants  reside  in  the  county,  and  In 
which  the  complaint  demands  judgment  for  a  sum  not  exceeding 
two  tbonsond  dollars.  The  Legislature  may  hereafter  enlarge 
or  restrict  the  jurisdiction  of  the  County  Courts,  provided,  how- 
ever, that  their  jurisdiction  shall  not  be  so  extended  as  to  snthor- 
Im  an  action  therein  for  the  reeoverr  of  money  only,  In  which 
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the  1001  demanded  exceeds  two  thousand  dollars,  or  in  wbicb 
aD7  peraon  not  a  reaideat  of  the  conuty  is  a  Uetendaot. 

Courts  ol  Seesiona,  except  in  the  county  of  New  York,  are 
abolnhed  from  and  after  the  last  day  of  December,  ouc  tbousaud 
eight  handred  aad  ninety-fire.  All  the  jurimilctiou  of  the  Court 
of  Seeaiona  in  each  coantr,  except  the  oounty  of  New  York,  shall 
thereupon  be  vested  in  the  County  Court  thereof,  and  all  uctious 
and  proceedings  then  pendioR  in  such  Cnnrtx  of  ScshIodh  shnll  be 
traneferred  to  said  Connt;  Courts  for  hearinft  and  dEtermi nation. 
Ererj  Connty  Judge  shRll  perform  snch  duties  as  may  be  re- 
(laired  by  law.  His  salary  shall  be  established  by  law,  payable 
not  of  the  wuuty  treasury.  A  Connty  Judge  of  any  county  ma; 
hold  County  Gonrta  in  any  other  coanty  when  reqneated  by  the 
Judge  of  snch  other  cOQnty. 

C^Bl.    lS«e.  art.  VI.  (  IB.  uoeiidet]  la  IMS. 

I  IR.  SarroBKtea*  conrtat  anrroirateB,  their  poirera  and 
JarloUetloat  TkHMcIea. 

The  existing  Snrrooates'  .Courts  are  continued,  and  the  Sur- 
rogiites  now  in  office  shall  hold  their  offices  until  the  expiration  of 
(heir  terms.  Their  successors  shall  he  chosen  by  the  electors  of 
their  respcctlTe  counties,  and  their  terms  of  office  sholl  be  six 
yeara,  except  in  the  county  of  New  York,  where  they  shall  con- 
tinne  to  be  fourteen  years.  Surrogates  and  Surrogates'  Courts 
t^hall  have  the  jurisdiction  and  powers  which  the  Surrogales  anil 
eilHting  Surrogates'  Courts  now  possess,  until  otherwise  provided 
by  the  Legislature.  The  County  Judge  shall  be  Surrogate  of  his 
county,  except  where  a  separate  Surrogate  has  been  or  shall  be 
elected.  In  counties  having  a  population  exceeding  forty  thou- 
sand, wherein  there  is  no  separate  Surrogate,  the  Legislature 
may  proride  for  the  election  of  a  separate  officer  to  be  Surrogate, 
whose  term  of  office  shall  be  six  years.  When  the  Surrogate 
^all  l>e  elected  as  a  separate  officer  his  Balary  uhall  be  established 
by  law,  payable  out  of  the  county  treasury.  No  County  Judge 
or  Surrogate  shall  hold  office  longer  than  until  and  including  the 
last  day  of  December  next  after  he  nhnll  t)e  Reventy  years  of 
age.  Vacancies  occurring  in  the  office  of  County  .Tnitge  or  Snr- 
rogate  shall  >>e  filled  in  the  same  manner  as  like  vacancies 
wcurring  in  the  Supreme  Court.  The  compensation  of  any 
County  Judge  or  Surrogate  shall  not  be  iuereased  or  diminished 
dnring  his  term  of  offlce.  For  the  relief  of  Surrogates'  Conrts 
the  Iiegislature  may  confer  upon  the  Supreme  Court  In  any 
county  having  a  population  exceeding  four  hundred  thousand,  the 
powers  and  jurisdiction  of  Surrogates,  with  authority  to  try 
issues  of  fact  hy  jury  in  probate  eases. 

CsoMt.    ISM.  irt.  VI,  t  IE,  unender]  Id  IMO, 

I   19.   Local  Jadlolnl  offlcera. 

The  Lfgislatnre  may.  on  application  of  the  board  of  super- 
viaors.  provide  for  tho  election  of  local  officers,  not  to  exceed  two 
ID  any  oounty,  to  discharge  the  duties  of  County  Judge  and  of 
Surrogate,  in  cases  of  their  inability  or  of  a  rac-ancy.  and  in 
inch  other  cases  as  may  be  provided  by  law.  and  to  exercise  such 
other  powers  in  special  cases  as  are  or  may  be  provided  by  law. 

Coast.    ISM,  ut.  VI,  I  10,  imeDiled  In  IMS. 
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i  IT.   jBBtleea  of  tkc  ptoert  dliitPlet  eonrt  Insllces. 

The  electors  of  the  several  towiia  shnll.  at  their  annDal  town 
meetings,  or  at  such  other  time  and  In  nnch  manner  bb  the  Xjegla* 
lature  may  direct,  eleet  JuBtirea  oC  the  Peace,  ^hoae  term  of 
office  shall  be  four  years.  In  case  or  an  election  to  fiU  a  vacKDCy 
ncciirrinK  before  the  expiratioa  of  s  lull  term,  they  shall  hold  tot 
(he  residue  of  the  unexpired  term.  Their  naniber  and  closBiflca- 
tion  ma^  be  repilated  by  law.  Justices  ot  Ihe  Peace  and  judges 
nr  juRtlcex  of  Itiferior  courts  not  ot  record,  and  their  clerks  mar 
be  removed  for  conse,  after  due  notice  and  an  opportunitj  of 
lieiiiK  heard,  by  such  courts  an  are  or  may  be  prescribed  by  law. 
JuBllces  of  the  Peace  and  District  Court  JuWices  may  be  electeii 
III  the  different  cities  of  this  State  In  such  maniier,  and  with  such 
l><)iverti,  And  for  such  terms,  rcxpectirely,  as  are  or  shall  be  [We- 
Kcribcd  by  law;  alt  other  judicial  ofllcers  in  cities,  whose  election 
or  appointment  is  not  otherwise  provided  for  in  thin  article,  ahall 
lie  chosen  by  the  electors  ot  such  cities,  or  appointed  by  some 
liical  BUtborities  thereof. 
CoHt.    IMS,  >rt.  VI.  I  IS.  amemlfd  Id  1860. 

I  IS.  Interior  \ovtt\  coorli. 

Inferior  local  courts  of  civil  nud  criminal  jurisdiction  may  be 
established  by  the  legislature,  but  no  inferior  local  court  here- 
after created  shall  1<e  a  court  of  record.  The  Legislature  shall 
not  hereafter  confer  upon  nny  inferior  or  local  court  of  its  crea- 
tion, any  equity  jurlBdiction  or  any  greater  jurisdiction  in  other 
respects  than  is  conferred  upon  County  Courts  by  nr  under  this 
article.  Except  as  herein  otherwise  provided,  nit  Judicial  officers 
shall  be  elected  or  appointed  at  such  times  and  in  Bucb  nuumer 
ns  th«  Legislature  may  direct. 
Const.    18M,  art  TI,  |  I».   tnwniled  ia  18K. 

f  tV.  Olerlu  of  eonrta. 

Clerks  of  the  several  coanties  shall  be  derkn  of  the  Supreme 
Court,  with  such  powers  and  duties  as  shall  be  prescribed  by 
law.  The  .Tnstices  ot  the  Appellate  Division  in  each  department 
shall  hove  imwer  to  appoint  and  to  remove  a  clerk,  who  ahnll  keep 
hia  office  at  a  place  to  be  designated  by  said  .Tntth'cs.  The  Clerk 
of  the  ('eurt  of  Appealsi  shall  keep  his  office  nt  the  seat  of  gOT- 
ernmeiit.  The  Clerk  of  the  Court  of  Appeals  and  the  clerks  of 
Ihc  Appellate  Dirision  shall  receive  compensation  to  be  estab- 
lished by  law  and  paid  out  of  the  public  treasury. 

Conet.    1846,  (Tt.  Tt,  I  20,  imradcd  In  IW». 

I  SO,  Ko  Jndlclnl  0»crr,  eirrpt  Jnatlce  of  the  inaee,  to 
receive  feea|  not  to  bcI  aa  attoFuer  or  ; oanmelor. 

No  Judicial  olHcer,  except  Justices  ot  the  Peace,  shall  receive 
to  his  own  use  any  fees  or  perquiHites  of  office;  nor  shall  any 
Judsre  of  the  Court  of  Appeals,  or  Jnatice  of  the  Supreme  Conrt, 
or  any  County  Judge  or  Surrogate  hereafter  elected  in  a  county 
having  a  |>opulation  exceeding  one  hundred  and  twenty  thousand, 
practice  as  an  attorney  or  counselor  io  any  conrt  of  record  in 
this   State,   or   act  as   referee.      The  Legislature  may   impose   ■ 

similar  prohibition  upon  County  Judges  a-'  " •"" •■— 

counties.    No  one  sliaU  be  eligible  •"  t*"- 
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Court  of  AppentH,  Justice  of  the  Supreme  Court,  or.  except  id 
(he  pountr  uf  HtLmilton.  to  the  nBlce  ot  Comity  Jndict  or  Surro- 
gate, who  1b  not  an  Httoruer  and  counselor  of  tbix  State. 

I  SI.  PabllcatloB  of  ■tatatcn. 

The  Legitilature  shall  profiile  for  the  Hpeedf  pubUcntion  of  all 
statutes,  Bod  Hhall  regulate  the  reporting  of  the  deeiiiiuuH  of  the 
courts;  but  all  laws  and  judicial  decisions  shall  be  free  for  pub- 
lication by  anr  person. 
Cout.    ISM,  art.  VI.  |  23.  aiocDded  Id  1860. 

I  22.  Termm  of  ofllee  of  prenent  JnMleea  of  tbe  peace  aad 
local  Jndlelal  oMeera. 

Justlees  of  the  Peace  and  other  local  judiciul  officers  provided 
[or  in  sections  seTenleen  and  eighteen,  in  office  when  thiti  article 
takes  effect,  ehall  hold  their  offlces  until  the  expiration  of  their 
respective  terms. 

Cout.    18M,  irt.   VI.  I  2S,   iDHMHl.-d  In  1809.  ' 

I  38.  CoBrta  ot  Bpecliil  BeBBloas. 

Courts    of    Special    Sessions    shall    hare    aneh   jurisdiction    of 
offenses  of  the  grade  of  misdemeanors  as  mar  be  prescribed  by 
law. 
Ccolt.    IM«.  art.  TI,  t  20.  ameDdeO  In  ISSB. 
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article:  sbvbntr. 


I    i..  Slate  or«dlt  not  to  br  kIvfd. 

The  cr^lit  of  the  State  sbnll  not  iu  any  manner  be  gifen  or 
loaned  to  or  in  aid'  of  aur  iadividual,  asaoc'iatiOD  or  corparatioD. 

C«iut.    IMS,  Krt.  VII.  I  S. 

I  2,  Stute  d«bta,  powep  to  coHtrnct. 

The  State  may,  to  meet  caanal  deficits  or  fHllum  in  revenues. 
or  fol'  exptiUBes  not  provided  for,  coutract  debtit:  but  HUi'h  debtH. 
diret^t  or  coQlingeut,  H[DK[y  or  iu  the  nKSregate.  ihall  not  at  any 
time  exceed  one  million  of  dollnra;  and  the  moneys  arising  from 
the  loans  creating  such  debts  shall  be  applied  to  the  pnrpose  for 
which  the)'  were  obtained,  or  to  repoy  the  debt  so  contracted, 
and  to  no  other  pnrpose  whatever. 

Coiui.    1846.  irl.  VII,  I  10. 

I  3.  State  debt*  to  repel  InvaaloDB. 

In  addition  to  the  above  Jlmited  power  to  contract  debts,  the 
State  may  contract  debta  to  repel  invuxion,  suppreaa  insurrection, 
or  defend  the  State  in  war;  but  the  money  ariBing  from  the  cnn- 
traeting  of  such  debta  shall  be  applied  to  the  purp"ae  for  which 
it  vras  rnleed,  in  to  repay  such  debts,  and  to  no  other  purpose 

Cout.  law,  irt.  vn,  )  11. 

I  4.  Limitation   of  leslalatlve   power   to  create   debti. 

Except  the  debta  apecified  in  sections  two  and  three  of  this 
article,  no  debta  shall  be  hereafter  contracted  by  or  on  behalf 
of  this  state,  unless  such  debt  shall  be  authorized  by  a  law, 
for  Bonie  Mingle  work  or  objeet,  to  be  distinctly  specified  therein; 
nnd  such  Inw  shall  impose  and  provide  for  the  collection  of  a 
direct  annual  tax  to  pay,  and  anfficient  to  pay,  the  intereat  on 
such  debt  as  it  fnlts  due,  and  hIho  to  pay  Hn<l  dischnrge  the 
principal  of  such  debt  within  eighteen  years  from  the  time  of  the 
contracting  thereof.  No  such  law  shall  take  effect  until  it  shall, 
at  a  general  election,  have  been  auhmitted  to  the  |)eople,  and  have 
received  a  majority  of  all  the  cotes  east  for  and  against  it  at 
such  election.  On  the  final  paHaag(^  of  such  bill  in  either  honae 
of  the  I.egislature.  the  question  shall  be  taken  by  ayes  and  noes, 
to  be  duly  entered  on  the  journals  thereof,  and  ahall  be;  "  Shall 
thia  bill  pass,  and  ought  the  same  to  receive  the  sanction  of  the 
people?" 

S6 


Aw.  VII  CONSTITUTION  OF  NEW  YORK.  Si  5-8 

The  Legistature  mif  at  aay  time,  after  the  approval  of  such 
taw  by  the  people,  if  no  debt  shall  have  been  contracted  In  pur- 
■nanee  thereof,  repeal  the  Bsmp:  and  miiy  at  shj-  time,  by  law, 
forbid  the  contracting  of  any  further  debt  or  liability  nuder  xnch 
law;  bnt  the  tax  imposed  by  Hui-h  set,  id  propurliini  to  the  itebC 
and  liability  vrhirb  maj  have  "been  i-uutrueted,  iii  inirBllHuce  of 
■nch  law,  shall  remain  in  force  and  be  irrepealnble.  and  be  anDu- 
ally  collected,  nntll  the  proceeds  thereof  aholl  have  made  the 
proTision  hereinbefore  specified  to  pay  and  discharge  the  interest 
and  principal  of  such  debt  and  liability.  The  money  arising  from 
nay  loan  or  stock  creating  such  debt  or  liability  shall  be  applied 
to  the  work  or  object  specified  in  the  set  sutboriiing  soch  debt 
or  liability,  or  for  the  repayment  of  such  debt  or  liability,  and 
for  no  other  purpose  whatever.  No  sncb  law  shall  be  aubmitted 
to  be  voted  on,  within  three  months  after  Its  pHHsage,  or  at  any 
general  election  when  any  other  law.  or  any  bill,  or  any  ameud- 
mpnt  to  the  Constitution,  shall  be  submitted  to  be  voted  for  or 


I  B.  SlBklMr  (Bad,  bow  Icent  »d   lavnted. 

The  sinking  fnnd*  provided  for  the  payment  of  interpst  and  the 
extingnishment  of  the  principal  of  the  debts  of  the  Slate  shall 
be  separately  kept  and  safely  invested,  and  neither  of  them  shall 
be  appropriated  or  nsed  in  any  manner  other  than  tor  the  specific 
parpose  for  which  it  shall  have  been  provided. 

COD^.    18M,  art.  VII,  |  13.  (mended  In  tST4. 

1  e.  Claims  l>BFF«d  bj  statnte  of  Ilmltatlau*. 

Neither  the  Legislatare.  canal  board,  nor  any  person  or  per- 
sona acting  in  behalf  of  the  State,  shall  audit,  allow  or  pay  any 
claim  which,  as  between  citizens  of  the  State,  would  be  barreit 
by  lapse  of  time.  This  provision  shall  not  be  coiiHtrued  to  repeal 
anj  Matoie  filing  the  time  within  which  clatms  shall  be  pre- 
sented or  allowed,  nor  shall  it  extend  to  any  claim  duly  presented 
within  the  time  allowed  by  taw,  and  prosecnted  with  due  dili- 
gence from  the  time  of  such  presentment.  Bnt  if  the  claimant 
shall  be  under  legal  disability,  the  claim  may  be  presented  within 
two  years  after  sncfa  disability  is  removed. 

CDBn.    ISta,  art.  VII.  I  14,  amended  In  1ST4. 

I  T.  Poreaf  preserve. 

The  lands  of  the  State,  now  owned  or  hereafter  acquired,  con- 
stituting the  forest  preserve  as  now  Gsed  by  law,  shall  be  for- 
ever kept  as  wild  forest  lands.  They  shall  not  be  leased,  sold 
or  exchanged,  op  be  taken  by  any  corporation,  public  or  private, 
DOT  shall  the  timber  thereon  be  sold,  removed  or  destroyed. 


■ol    applied    to    err  tain 

The  Legislature  shall  not  sell,  lease  or  otherwise  dispose  of  the 
Erie  canal,  the  Oswego  canal,  the  Champlain  canal,  the  Cayuga 
■nd  Seneca  canal,  or  the  Black  River  canal:  but  Ihey  shall  re- 
main the  property  of  the  State  and   under  its  management  for- 


Ii9,10  CONSTITUTION  OP  NEW  YORK.  Art.  VII 

ever.  The  prohibitiou  o(  lease,  sale  or  otbpr  diaposition  herein 
cnntaincil,  shnll  not  apply  to  the  canal  kuowii  as  the  Main  aud 
IlamburK  street  canal,  situated  in  the  city  ot  BuflFiilo,  and  Tfliifh 
extends  easterly  from  the  wettteriy  lin(>  ot  Miiin  Ktri-et  to  tlit> 
westerly  line  «f  Hamburg  street.  All  tunds  that  may  be  de- 
rived from  any  lease,  sale  or  other  disposition  of  any  canal  shall 
be  applied  to  the  improvement,  superintendence  or  repair  of  tlie 
remaining  portion  of  the  canals. 

CouBt.    ISM,  *rt.  Til,  I  a.  smendm  In  1882. 

I  9.  No  tails  to  be  liBvosed)  ooHtracts  tor  irork  and  aa^— 
terlulB)  HO  extra  campeiiMitloii. 

No  tolls  shall  hereafter  be  imposed  on  persons  or  property  trans- 
ported on  the  canals,  but  all  boats  navigating  the  canats,  and  the 
owners  and  masters  thereof,  shall  be  subject  to  such  lan-s  and 
regulations  as  have  been  or  may  hereafter  be  enacted  conceminK 
the  navigation  of  the  canals.  The  Ijfglslatnre  shall  annually,  by 
equitable  taxes,  make  provision  for  the  expenses  ot  the  super- 
intendence and  repairs  of  (he  eauats.  All  contracta  for  work  or 
materials  on  any  canal  shell  be  made  with  the  persona  who  shall 
offer  to  do  or  provide  the  same  at  the  lowest  price,  with  ade- 
quate security  (or  their  performance.  No  extra  compensation 
shall  be  made  to  any  contractor;  but  if,  from  any  unforeseen 
cause,  the  terms  of  any  contract  shall  prove  to  be  unjust  and 
oppressive,  the  canal  board  may,  upon  the  application  ot  the 
contractor,  cancel  auch  contracL 

Oonat.    ISM,  m.  VII,  |  3,  amended  Id  1882. 
I  lO.  CbdbI  improveneat,  and  coat  thereof. 

The  canals  may  be  improved  in  such  msuner  as  the  Legisla- 
ture shall  provide  by  law.  A  debt  may  be  authorized  for  that 
purpose  in  the  mode  prescribed  by  section  tour  of  this  article,  or 
the  cost  ot  such  improvement  may  be  detrayed  hy  the  approprin- 
tion  ol  fauds  from  the  state  treasury,  or  by  equitable  annual  tax. 

Haw. 

SS 
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ARTICLE    BIOHTH. 

1.  Corporitlom,  foRnilCaa  of. 

S.  Duel  of  corpontloDS. 

8.  CorporatloD.  di-OulliloD  of  lorm. 

D.  Specl"  pBjrnuiiI. 

B.  BfflMtf  of  bllla  or  notM, 

7.  Uiblllij  of  iiockbolilen  of  buka. 


CiirporEtloDB  may  be  formed  under  Kenernl  Inws:  but  sball  not 
be  created  by  speeial  net,  eieept  for  niunlripal  purpows,  and  in 
raHeH  where.  In  the  jiiditment  of  the  Lef^JKlntiire.  the  objeetH  of 
ih«-  corporation  cannot  bo  attained  under  Keneral  laws.  All  gen- 
<>ra1  luwH  ond  special  aets  passed  pnrsnaDt  to  this  section  mny  be 
nltered  from  time  to  time  or  repealed. 

Conit.    IMfl.  an.  VIII,  i  1. 

I  z.  Daea  of  cvrporallona. 

Dues  from  corporations  shall  he  secured  by  Biich  individual 
liability  of  the  corporators  and  other  means  as  may  be  prescribed 
ty  law. 


to  include  all  assoeistionB  and  joint-stock  companies  havlnir  any 
of  th<?  poweni  or  privilegeB  of  corporations  not  postiessed  by  in- 
dividuals or  partnerships.  And  all  corporations  shall  have  the 
tight  to  sue  snd  shall  be  subject  to  be  sued  in  all  courts  In  like 


I  4.  SavlasB  bank  chartemi  rcatFtctlotiB  apoa  tnmtrrm 
■vr«ii>I  ehartera   not  to  be  Krkntcd. 

The  legislature  shall,  by  general  law.  conform  nil  charters  of 
HavintCH  hmka,  or  institotions  for  savings,  to  n  uniformity  of 
■•owftH.  rightH  and  liabiUtiea,  and  nli  chartern  hereafter  granted 
for  snch  corporal  I  ona  ■  shall  be  made  to  conform  to  snch  general 
law,  and  to  such  amendments  as  way  be  made  thereto.  And  no 
■ucfa  i-orporation  shall  havB  any  capital  stock,  nor  shall  the 
Inirtees  thereof,  or  any  of  tht-m.  have  any  inton'st  whatever, 
direct  or  indirect,  in  the  profits  of  imch  corporation:  and  no  di- 
rector or  tmstec  of  any  such  bank  or  In^itiition  shall  lie  inter- 
ested in  aoy  loan  or  use  of  any  money  or  property  of  such  liank 
or  Institvtloi)  for  saTlnga.  ITie  IJegialatnTe  sball  have  no  power  to 
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imsB  any  act  granting  auy  special  charter  for  bankiog  purpoaes; 
but  corpuratioDB  or  asaoclatlon*  may  be  formed  for  aneh  purposen 

under  geberal  laws. 
CoDBt.    ISM.  an.  vni,  i  t,  Blii^odnl  la  18T4. 

I   K.  Specie  pBTinciit- 

The  Legislature  sbnil  have  uo  power  to  pass  any  law  sanction- 
ing Id  any  manner,  directly  or  indirectly,  the  suapeuBton  of  specie 
imymentB,  by  any  person,  asBociation  or  corporation,  IsBniag  bank 
riutea  of  any  deacription. 

i>)n«l.    18«.  *rt.  VllI,  I  B. 

i  6.  Hi^KlBtry  ot  bllla  or  nolem. 

The  Legislature  aball  proTide  by  law  tor  the  registry  of  oil 
bills  or  notes,  isaued  or  put  in  circulation  as  money,  and  sball 
r(>quire  ample  security  for  the  redemption  of  the  aame  in  specie. 


I   7.  Llabllltr  of  Btoekholdcn  at  liaHb*. 

The  Btockholders  of  every  corporation  and  Joint-stock  asaocla.- 
tion  for  banking  purposes,  shall  be  individually  resgiousible  to  the 
amount  of  their  respective  share  or  shares  of  stock  in  any  snoF 
corporation  or  association,  for  all  its  debts  and  liabilities  of  ever.  ■ 

CoD«t.    IMO,  .n.  VIII,  t  7. 
I   S.  Blllholdera   ot   InBOlveot   bask,   preferred    eredltora. 

In  case  of  the  insolvency  of  any  hank  or  banking  association, 
the  billholders  thereof  shall  be  entitled  to  preference  in  paymeitt, 
over  ell  other  creditors  ot  sach  bank  or  association. 
Const.    ISM,  irt.  Via,  I  S. 

f  S.  Credit  or  mane;*'  ot  the  slate  not  to  be  atlTen. 

Neither  the  credit  nor  tlie  money  of  the  State  shall  be  given 
or  loaned  to  or  in  aid  ot  any  association. .  corporation  or  private 
nndertakiug.  This  sectiou  shall  not,  however,  prevent  the  Legis- 
lature from  making  such  provision  for  the  education  and  support 
of  the  blind,  the  deaf  and  dumb,  and  juvenile  delinqueats.  as  to 
it  may  seem  proper.  Nor  shall  it  apply  to  any  fund  or  property' 
now  held,  or  which  may  hereafter  be  held,  by  the  State  for 
educational  purposes. 
CodR.    ism,  irt.  Vlll,  I  10.  added  In  1871. 

I  10.  Coantlca.  clllea  »nd  lawn*  aol  to  slve  or  loan 
moner  or  credit)  llmllotlaii   ot  ladebtedaeaa. 

No  county,  city,  town  or  village  shall  hereafter  give  any  money 
or  property,  or  loan  its  money  or  credit  to  or  in  aid  ot  any 
individual,  association  or  corporation,  or  l>econie  directly  or  in- 
directly the  owner  ot  stock  iu,  or  bouds  of.  any  association  or 
corporation;  nor  shall  any  auch  county,  city,  town  or  village  be 
allowed  to  Incur  any  indebtedness  except  for  county,  city,  town 
or  village  p<iT^>oaes.  This  section  shall  not  prevent  such  county, 
city,  town  or  Tillage  from  making  such  provision  for  the  aid  or 
support  Ot  its  poor  as  may  be  antboriced  by  law.    No  coant;  or 
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pity  Bhall  be  allowed  to  become  indebted  for  any  purpose  ot  in 
any  mauner  to  hd  amoiiDt  which,  incladlng  existing  indebtednexs, 
hhiiU  eiceed  ten  per  ceutnm  of  the  asseBsed  valuation  ol  the  real 
eKtate  of  bucIj  connty  or  city  subject  to  taxation,  an  it  appeared 
hy  the  amemdieiit-rollB  of  said  county  or  city  on  the  laat  aanetm- 
inciit  fur  state  or  eonnty  taxen  prior  to  the  inenrrinft  of  such 
iQdebtednesB;  and  all  indebtednean  in  excpRB  of  such  limitation. 
except  Buch  rb  may  now  exist,  shall  be  absolutely  votd.  except 
an  herein  otherwise  proTided.  No  county  or  city  whose  present 
iDdpbtednesH  exceeds  ten  per  centum  of  the  afiaesaed  valuation 
uf  its  real  estate  subjeil  to  taxation,  nhall  be  allnwud  to  become 
indebted  in  any  further  amount  until  Buch  indebtedneea  shall  be 
reduced  within  such  limit.  This  section  shal)  not  be  construed 
to  prevent  the  isauinfc  of  certificates  of  indebtedness  or  revenue 
bonds  issued  in  anticipation  ot  the  collection  of  taxes  for  nmoiints 
acrnnlly  contained,  or  to  be  contained  in  the  taxes  for  the  year  ' 
when  such   certificates  or  revenue  bonds  are  issued  and  payoble 

Nor  shall  this  section  be  constrned  to  prevent  the  issue  ot  bonds 
to  provide  for  tbe  supply  of  water;  but  the  term  ot  the  bonds 
iasned  to  provide  the  anpply  of  water  nhall  not  exceed  twe«ly 
years,  and  a  sinkinK  fund  shall  be  created  on  the  iaHUing  of  tbe 
nnid  bonds  for  their  redemption,  by  raising  annually  a  sum  which 
will  pnidace  an  amount  equal  to  the  tiiim  Of  the  principal  and 
iiilerest  of  said  bonds  at  their  maturity.  All  cprtificstcH  of  In- 
debtednexR  or  revenue  bonds  issued  in  anticipation  of  the  col- 
l<-ction  of  taxex.  which  are  not  retired  within  five  years  after 
th^ir  date  of  iasne,  and  bonds  issued  to  provide  for  the  supply 
■if  water,  and  any  debt  hereafter  incurred  by  any  poi^ioii  or  part 
of  a  city,  if  there  shall  lie  any  such  debt,  shall  be  ludnded 
in  BW¥rtaininK  the  power  of  the  city  to  become  otherwise  in> 
dcbted.  Whenever  the  boundaries  of  any  city  are  tbe  same  as 
tfaone  of  a  county,  or  when  any  city  shall  Include  within  its 
hunndnries  more  than  one  county,  the  power  of  any  county 
wholly  included  within  such  city  to  become  indebted  shall  cease, 
l)nt  the  debt  of  the  county,  heretofore  existing  shall  not,  for  the 
pnrpoacs  of  this  section,  be  reckoned  a^  a  part  of  the  city  debt. 
The  amount  hereafter  to  be  raised  by  tax  for  county  or  city 
parpoHes.  in  any  county  contalnin);  a  city  of  over  one  hundred 
thonnand  inhabitants,  or  any  such  city  of  this  State,  in  addition 
to  providinK  for  the  principal  and  interest  of  existinK  debt,  shall 
iiiit  in  the  aforrefcate  exceed  in  any  one  year  two  p<t  centum  ot 
the  BKseBsed  valuation  of  the  real  and  personal  extale  of  sach 
connty  or  city,  to  be  ascertained  ns  prescribed  in  this  )<ectioD  in 
respect  to  county  or  city  debt.  [Ab  amended  in  1800.) 
Cvnxl.    18W,  irt.  Till.  |  II.  iddrd  la  1674,  and  UDended  in  1884. 

I   11.  Slate   iHtard   of  abaritlea;   ■tSite   eommlaslon   In    In- 
mmvTt  ■*■(«  comMil«BlOB  Af  pripons. 

The  Jjegislature.  shall  prorlde  for  n  state  board  of  charltiea, 
'  wbioli  shall  Tisit  and  Inspect  all  institutions,  whether  atate, 
county,  municipal,  incorporated  or  not  Ineorparated,  which  are 
of  a  charitable,  eleemosynary,  correctional  or  nformatory  char- 
acter, excepting  only  snch  institutions  as  are  licreliy  made  sub- 
ject to  the  vtsitatinn  Bnd  inspection  of  either  of  the  commissions 
hereinafter  menlinned.  but  including  all  re'ormatories  except 
tbose  in  which  adult  males  convicted  ot  felons  shall  be  confined; 
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a  Htate  commissioD  Id  Innacy.  which  shall  Tleit  and  ioepect  all 

iuBtitutiotiH,  cither  public  or  private,  used  for  tlie  eare  and  treat- 
ment of  the  insanu  Inot  including  inatltiitiooB  (or  epileptic*  or 
idiots):  a  atate  commiBsicm  of  prisons  which  shall  visit  and  inspect 
all  institutiona  used  for  the  detention  of  sane  adults  charged  with 
or  (.'onvicted  of  crime,  or  defalned  as  witnesses  or  debttvs. 

New. 

I   12.   Boordu  appointed  by  ffaTCmar. 

The  members  of  the  said  hoard  and  of  the  said  commissions 
shall  l>e  apiKiinted  by  the  GoTemor,  by  and  with  the  advice  and 
consent  of  the  Senate;  and  any  member  may  be  removed  from 
offlce  by  the  Governor  for  cause,  an  opportunity  having  t>een 
given  him  to  be  heard  In  his  defense. 
■      New. 

I  13.  KxliflBK  IBWB  to  remain  In  force. 

Existing  laws  relating  to  institutions  referred  to  tn  the  fore- 
going sections  and  to  their  supervision  and  inspection,  in  so  far 
as  such  laws  are  not  inconsistent  with  the  provisions  of  the  Con- 
stitution, shall  remain  In  force  until  amended  or  repealed  by  the 
Iiegislatnre,  The  visitation  and  inspection  herein  provided  for 
shall  not  be  exclusive  of  other  visitation  and  inspection  now 
authorized  by  law. 

Nrw. 

I  14.  Halntennnce  and  anitport  of  Inaaatea  ol  ekaritable 
InBtllatlOBB. 

Nothing  in  this  Conxtitution  contained  shall  prevent  the  Legis- 
lature from  making  such  provision  for  the  education  and  support 
of  the  blind,  the  deaf  and  dumb,  and  juvenile  delinquents,  as  to 
it  may  seem  proper;  or  prevent  any  county,  city,  town  or  village 
from  providing  for  the  care,  support,  maintenance  end  seenlar 
education,  of  inmates  of  orphan  asylums,  homes  for  dependent 
children  or  correctional  institntions,  whether  under  public  or 
private  control.  Payinents  by  counties,  cities,  towns  and  villages 
to  charitable,  eleemosynary,  correctionet  and  reformatory  institu- 
tions, wiiolly  or  partly  under  private  control,  for  care,  support 
and  maintenance,  may  be  authorized,  but  shall  not  be  required 
by  the  Legislatnre.  No  such  payments  shaU  be  made  for  any 
Inmate  of  such  institutionH  who  is  not  received  and  retained 
therein  pursuant  to  rules  established  by  the  state  iMiard  of  chari- 
ties. Such  rules  shall  be  subject  to  the  control  of  the  Legislatnre 
by  general  laws. 

New. 

I  IS.  Comnil*atonerB  t!oatl>aed  In   offlce. 

Commissioners  of  the  state  board  of  charities  and  COmmiSBion- 
ers  of  the  state  commission  in  lunacy,  now  holding  offlce,  shall  be 
continued  in  offlce  for  the  term  for  which  they  were  appointed, 
resiiectively,  unless  the  I^eKlslature  shall  otherwise  provide.  The 
T^gislattire  may  confer  upon  the  commissions  and  upon  the  board 
mentioned  in  the  foregoing  sections  any  additional  powers  tliat 
are  not  inconsistent  with  other  provisions  of  the  Constitution. 

New. 
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CONSTIITTION  OF  NEW  YORK. 

ARTICI>B  HIHTH. 


I  1.  CnMatoB  aclioolB. 

The  ]>{!islatDre  shall  provide  for  the  maintenance  and  support 
of  a  system  of  free  common  schools,  wherein  all  the  children  of 
thiR  State  maj  be  educated. 

I  2.  BcBFntB  of  tke  «nlT«r«ltT- 

The  corporation  created  in  the  year  one  thousand  aeven  hun- 
dred and  eighty-four,  under  the  name  of  The  Kefcents  of- the 
UniTersity  of  the  State  of  New  York,  is  hereby  continued  under 
the  name  of  The  ITniTersity  of  the  State  of  New  York.  It  shall 
be  KOTemed  and  iU  corporate  powers,  which  may  be  increased, 
modified  or  diminished  by  the  Legislature,  shall  be  exercised  by 
not  lees  tlun  nine  regeota. 

New. 

I  S.  C»mmvm  schaal,  llte»tDre  •and  tbe  United  SUtea 
deiwBlt  fandB. 

The  camtal  of  the  common  school  fnnd,  the  capital  of  the  litera- 
tnre  fand,  and  the  capital  of  the  I'nited  States  deposit  fund,  shall 
be  respectively  preserved  inviolate.  The  revenue  of  the  said 
cnmmoD  school  fnnd  shall  be  applied  to  the  support  of  common 
schools;  the  revenue  of  the  said  literature  fimd  shall  be  applied 
to  the  support  of  neademies:  and  the  sum  of  twenty-five  thousand 
dollars  of  the  revenues  of  the  United  States  deposit  fund  shall 
each  year  be  appropriated  to  and  made  part  of  the  capital  of  the 
said  common  school  fund. 

Cmnt.    ISM.  iri.   IX,   |  1. 

I  4.  Ho  «ld  lo  deDonlnBtional  achoola, 
Neither  the  State  nor  any  subdivision  thereof,  shall  use  its 
property  or  iTedit  or  any  public  money,  or  authorize  or  permit 
either  to  be  used,  directly  or  indirectly,  in  aid  or  malutenance, 
other  than  for  examintlon  or  inspection,  of  any  school  or  in- 
Mtitution  of  learning  wholly  or  In  part  under  the  control  or 
direction  of  any  religious  denomination,  or  in  which  any  denomi- 
national tenet  or  doctrine  is  taught. 

Kew. 
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CONSTITUTION  OF  NEW  YORK. 


ARTICLB   TSNTH. 


J. 

AppoUHnieiit 

or    ell 

cousllei,    dlMrlirt 

not  proTWed 

d   nfliten; 
to,  br  tUa 

con- 

1 

Dnratlon  of  term. 

how  MM. 

e.  CampeDutloD  of  offlcsn. 

1.  Shcrlda,   clerka    of   eoaBtlva,   diatrlet   Kttoracra    and 
[trntrrsi  KOTernoF  may  reuOTC. 

bpriFTn,  olerka  of  eounti^  district  attorD^ya  and  registers  in  . 
ies  baring  regiaters,  shall  be  choaen  bp  tbe  electors  of  the 
respeetlve  counties,  once  in  every  three  feara  and  aa  often  ns 
vncancies  shall  happen,  except  in  the  conntiea  of  New  York  and 
KiDga,  and  in  (.-ountiea  whone  boundaries  are  the  name  aa  those 
of  a  city,  where  such  offleera  ahall  he  chosen  by  the  electors  oDce 
in  every  two  or  four  years  aa  the  Leftialature  shall  direct. 
ShcrilTB  shall  bold  no  other  office  and  be  ineligible  for  the  next 
term  after  the  termination  of  their  offices-  They  may  be  re- 
quired by  law  to  renew  their  security  from  time  to  time;  and  in 
default  of  giving  ancb  new  security,  their  offices  shall  be  deemed 
vacant.  But  the  county  shall  never  he  made  responsible  for  the 
acts  of  the  aherifE.  The  Governor  may  remove  any  officer,  in 
this  section  mentioned,  within  the  term  for  which  he  shall  have 
been  elected;  giving  to  such  officer  a  copy  of  the  chnrges  against 
him,  and  an  opportunity  of  being  heard  in  his  defense. 
Const.    1848,  »pt.  X,  I  1. 

I  2.  AppolDtneat  or  election  at  ofllcersi  not  prwlded 
(or  by  (hill  comtltntloti. 

All  county  officers,  whose  election  or  appointment  is  not  pro- 
vided  for  by  this  Constitution,  ahatl  be  elected  by  the  electors  of 
the  respective  counties  or  appointed  by  the  boards  of  supervisors. 
or  other  county  authorities,  aa  the  I/egialatnre  slinll  direct.  All 
city,  town  and  village  officera,  whoae  election  or  appointment  is 
not  provided  for  by  this  Constitution,  Btialt  be  elected  by  the 
electors  of  Buch  cities,  towns  and  villages,  or  of  some  division 
thereof,  or  appointed  by  such  authorities  thereof,  as  the  Legis- 
lature shall  designate  tor  that  purpose.  All  other  officers,  whose 
election  or  appointment  is  not  provided  tor  by  this  Constitution. 
and  all  officers,  whoae  offices  may  hereafter  be  created  by  law, 
ahall  be  elected  by  the  people,  or  appointed,  as  the  Legislature 
may  direct. 

Conat.    lS4a,  nit.  X,  f  2. 

f   3.  Dnratlon  of  teFn. 

When  the  duration  of  any  office  is  not  provided  by  this  Con- 
stitution it  may  be  declared  by  law,  and  it  not  so  declared,  such 
office  shall  be  held  daring  the  pleasure  of  the  authority  making 
the  appointment. 

Oonat.    UM,  ut.  X,  |  8, 
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1  4.  Time  of  election. 

The  time  of  electinB  all  officers  named  In  this  article  shall  be 
prescribed  bf  law. 

COMt.     ISM.   tit,   X,  I  4. 

I  B.  TB«»H«leB  Ib  oBeea,  kow  Ailed, 

The  LegMatnre  shall  provide  for  flUiDg  TBPBDcies  In  office,  and 
in  case  of  elecdve  offlcerL  no  person  appointed  to  Gil  a  vacancy 
shall  hold  hifl  office  h;  vutae  of  sach  appointment  longer  than 
Ihe  commencement  of  the  political  year  next  supceeding  the  first 
annaal  election  after  the  hAm>ei)i]is  of  the  Tacancj. 

I  e.  Po.UUeal  rear- 

The  political  jear  and  legislative  term  shall  begin  on  the  first 
day  of  Jannarr;  and  the  Legislatare  Bhall,  every  year,  assemble 
on  the  first  Wednesday  Id  JaQDary. 

CmM.    1S4S,  art.  X,  t  fl- 

I   T.  RcBOTBl  froa*  oBce  for  mlBcoBdnct.  etc. 

Provision  shall  be  made  by  law  for  the  removal  (or  misconduct 
or  malversation  in  office  of  nil  offlcent,  ei^'ept  judicial.  mboHe 
powers  and  duties  are  not  local  or  legislative  and  who  shall  be 
elected  at  general  elections,  and  also  for  supplying  vacancies 
created  by  such  removal. 

CUut.    18M,  art.  X.  |  T. 

1  8.  oSce  decneal  TVCA-at. 

The  Legislature  may  declare  the  cast 
lie  deemed  vacant  when  no  provision  h 
this  Constitution. 

Gum.    IMC  art.  X.  i  B. 
I   a.  CoBive»atloB  of  oBeera. 

No  oBeer  whose  salary  Is  fised  by  the  Conslitntion  shall  re- 
ceive any  additional  compensation.  Each  ot  the  other  state  offi' 
cers  named  in  the  Constltudon  shall,  during  bis  continuance  in 
altlce,  receive  a  compenaation.  to  be  fixed  by  law.  which  shHll  not 
be  increased  or  diminished  during  the  term  for  wbich  be  sUhII 
have  been  elected  or  at4)ointed;  nor  shall  be  reoeiTe  to  his  use 
nny  fees  or  perqaisites  of  office  as  other  compensation. 

GoDit.    1S4S,  ut.  X,  1 9. 


DMnz^:B,G00glc 


CONSTITUTION  OF  NEW  YORK. 


ARTICI^  BLBTBNTH. 

1,  Bute  mllltla. 


led  oDcer*.  tbeli  hidot*). 


I   1.  StXe  mllll&i. 

All  able-bodied  male  citiEens  between  the  ^gea  ot  eighteen  and 
forty-five  yenn,  who  are  residents  of  the  State,  sball  oonstitute 
the  militia,  subject  however,  to  such  eiemptioua  as  are  now,  or 
may   be  hereafter  cppated  by  the  laws  of  the  United   States,  or 

by  the  Legislature  of  this  State. 


I  a.  Bnllalmeiit. 

The  Ifegislature  may  proTide  for  the  enlistment  into  the  actlTe 
force  of  such  other  pereona  as  may  malie  application  to  be  so 
enlisted. 


I  S.  Omnlaatlon  of  mllltla. 

The  militia  aball  be  organized  and  divided  into  such  land  nnd 
DBvsl,  and  actire  and  reserve  forces  as  the  Legislature  may  deem 
proper,  provided  however  that  there  shall  be  maintained  at  all 
times  a  fort^e  of  not  less  than  ten  thousand  enlisted  men,  full; 
uniformed,  armed,  equipped,  disciplined  and  ready  for  active 
service.  And  it  shall  be  the  duty  of  the  Legislature  at  each 
session    to    make    sufficient    appropriation    for   the    muluteuance 

Neir. 

I  4.  Appolntnot  of  mllltnri'  oOlperB  br  the  Kovemor. 

The  Governor  shall  appoint  the  rhiets  of  the  several  ataff  de- 
partments, his  aides-de-camp  and  military  secretary,  all  of  whom 
shall  hold  office  duriuK  hia  pleasure,  their  commissions  to  expire 
with  the  term  for  which  the  Governor  shall  have  been  elected; 
he  shall  also  nominate,  and  with  the  consent  of  the  Senate  a[^ 
point,  all  major-generals. 
Conit.    184S,  art.  XI.  |  3. 

I  B.  Hanner  at  election  ot  military  olBcera  preacribc< 
by  levt  ■■»*■>  re. 

All  other  commissioned  and  non-commissioned  officers  shall  be 
cboacD  or  appointed  in  such  manner  as  the  Legislature  may  deem 
most  conducive  lo  the  improvement  of  the  militia,  provided,  how- 
ever, that  no  law  shall  be  passed  changing  the  existiug  mode  of 
election  and  appointment  unless  two-tbirda  of  the  members 
present  in  each  house  shall  concur  therein. 

CWMt.    IBM.  art.  XI,  H  4,  «. 
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I   «.   CammliBlaaed   oScersi  thelF  pentaraJ. 

The  commiHsioDed  oSlcprR  ahall  b^  commiKBioned  by  the  Gov- 
ernor as  comniaDder-lD-Fbief.  No  conmiBsiuaed  offlcor  ahnll  be 
removed  frum  office  during  the  term  for  which  be  shall  have  boc^u 
■ppoiuted  or  elected,  nnlesB  by  the  Senate  on  the  recommendatiou 
of  the  Gorernor,  Btatlng  the  sroands  on  which  such  removal  is 
recommended,  or  b;  the  sentence  of  a  court-martial,  or  upon  the 
finding*  or  an  examiDing  board  orgauiced  pursuant  to  law,  or  for 
absence  without  leave  for  b  period  of  six  monttiii  pi  more. 

OoMt.    18W,  ut  XI,  I  K. 
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II  1,  2  CONSTITUTION  OF  NEW  YORK. 


ASTIGLB   'FWBI.PTH. 

Sk.     1.  Orfinliitton  of  tltin  ind  tIIUih. 

I.  CluilBcatton  oC  cltlvi:   gt'iiiTml  ind  ■prFlil  dtf  liwi:  bdmIiI  dtr 

Uwi;  bow  psBKl  br  IvgliUture  aul  ncccpluice  bj  «ltl«. 
3.  SlHiloD   of   cttT   oQcen,    wbeu   to   b«   beld;   •lUulan   ud   abrldc- 

I   1.  OrVHnlutton   of  cltleo  and  vfl ■«■•■■ 

It  Bhnll  be  the  duty  of  tbe  Le^isliiture  to  provide  for  thp  or- 
KBniEation  of  citi«i  and  inoorporated  villaK^B.  aiid  to  reatrict  their 
power  of  taxntion,  nssesBmcnt,  borrow inK  money,  oontractinf; 
debts,  and  loaoing  their  credit,  bo  br  to  prevent  nbiiHea  in  aaBeu- 
ment  and  in  cotitraetioK  debt  by  aneh  muuicipal  corporations. 


I  S.  CIa.Hiilfl«Ktl«n  of  eldcn)  Keneral  ■.><■  aprcla.!-  cItT 
lairai  apeclal  oftr  laiVBi  ho'w  paaacd  by  leartalatnre  and 
acceptance  br  eltlea. 

All  cities  are  classiBed  acn>rdiDK  to  the  lateat  Btate  enumera- 
tion, an  from  time  to  time  made,  sin  follows:  The  first  cUhs  In- 
^(-liideB  nil  cities  hnviiiK  a,  population  of  two  hundred  and  fifty 
thousand,  or  more;  the  second  class,  all  cities  having  a  popula- 
tion of  fifty  thousand  and  less  Ihaa  tvo  hundred  and  fifty  thou- 
sand; the  tbird  plass.  all  other  cities.  Lavs  relating  to  the  prop- 
erty, affairs  or  goyemment  of  cities,  and  the  acTcral  departrnvnta 
thereof,  are  divided  Into  general  and  special  city  laws;  general 
city  laivs  are  those  which  relate  to  all  the  cities  of  one  or  more 
clnsscR:  special  city  laws  are  those  which  relate  to  a  single  city, 
or  lo  leas  than  all  the  cities  of  a  class.  Special  city  laws  shall 
not  be  passed  except  in  conformity  with  the  provisions  of  this 
section.  After  any  bill  for  a  special  city  law,  relating  lo  a  city,' 
has  been  passed  by  both  branches  of  the  Legislnture,  the  house 
in  which  it  orlginnted  shiiil  immeiliately  transmit  a  certified  copy 
thereof  to  the  mayor  of  such  city,  and  within  fifteen  daya  there- 
after the  mayor  Bhall  return  such  bill  to  the  house  from  which 
it  was  sent,  or  If  the  spBsion  of  the  Irfgislafure  at  which  auch 
bill  was  passed  has  terminated,  to  the  Governor,  with  the  mayor's 
certificate  thereon,  ststing  whether  the  city  has  or  has  not  ac- 
cepted the  same. 

In  every  city  of  the  first  class,  the  mayor,  and  in  ev,ery  other 
city,  the  mayor  and  the  legislative  body  thereof  conenrrently, 
shall  act  for  such  city  a*  to  such  bill;  but  the  Legislature  may 
provide  for  the  concurrence  of  the  legislative  bod;  In  cities  of  the 
first  class.  The  Legislature  shall  provide  for  a  public  notice  and 
opportnnitr  tt)t  a  public  hearing  concerning  env  gnch  bill  in  every 
city  to  wbkh  it  relates,  before  action  thereon.  Such  a  bill,  ft  ft 
relates  to  more  than  one  city,  shall  be  transmitted  to  the  mayor 
of  each  city  to  which  it  relatea,  and  shall  not  be  deemed  acc^ted 
unless  accepted  as  herein  provided,  by  every  such  city.  When- 
ever any  auch  bill  is  accepted  as  herein  provided,  it  shall  be  sub- 
ject as  are  other  bills,  to  the  action  of  the  J^overnor,  Whenever, 
during  the  session  at  which  it  was  passed,  any  such  bill  Is  re- 
taroed  without  the  acceptance  of  the  city  or  cities  to  which  ft 
relateH,  or  within  such  fifteen  daya  is  not  returned,  it  may  never- 
theless  again  l>e  passed  by  both  branches  of  the  Legislatnrc.  anil 
It  ibiU  uen  be  subject  as  are  other  bills,  to  the  action  of  tbe 
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Governor.  In  ererr  Bpecial  city  law  which  has  been  accepted 
by  the  city  or  cities  to  which  it  relates,  the  title  ahall  be  followed 
by  the  word!  "  acceptrd  by  the  city,"  or  "  citieB,"  as  the  caae 
may  be;  iii  erery  such  luw  which  is  passed  without  such  accept- 
ance, by  the  words  "  passed  without  the  acceptance  of  the  city," 
or  "  cities,"  as  the  case  may  be. 
Kew. 

D  be  heldi  extcBslaM 

All  elections  o(  city  officers,  InclndinK  sapervisors  anil  judicial 
ofltcera  at  inferior  locsl  courts,  elected  in  any  city  or  part  of  a 
(Hty,  and  of  county  officers  elected  iu  the  counties  of  New  York 
and  Klnf^t,  and  in  all  eoantles  whose  boundaries  are  the  same  as 
those  of  a  city,  except  to  fill  vacancies,  shall  b«  held  on  the 
Tuesday  socceeding  the  first  Monday  in  November  in  an  odd-num- 
bered year,  and  the  term  of  every  such  officer  shall  expire  at  the 
end  of  an  odd-numbered  year.  The  terms  of  office  of  all  such 
i>nicer«  elected  before  the  first  day  of  Jnnuary.  one  thousand 
(•i^ht  hundred  and  ninety -fiye.  whose  successors  have  not  then  been 
elected,  which  under  esisliuK  laws  would  expire  with  an  even- 
iiumbered  year,  or  in  an  odd-numbered  year  and  before  the  end 
thereof,  are  extended  to  aud  Including  the  last  day  ot  December 
next  following  the  time  when  such  terms  would  otherwise  expire; 
the  terms  of  office  of  all  such  officers,  which  under  existing  laws 
wonld  expire  iu  nn  even-numbered  year,  and  before  the  end 
thereof,  are  abridged  so  as  to  expire  at  tbe  end  of  the  preceding 
year.  This  section  shall  not  apply  to  any  city  of  the  third  cIshh, 
or  to  elections  of  any  judicial  officer,  except  jtidges  and  Justices 
of  inferior  local  courts. 
K»w. 


D,g,t,ioflb,GoOglc 


r 


CONSTITUTION  OT  NEW  YORK. 

AKTICI.U  TIlIRTEIilNTlI. 


C.  Bemmul  oT  dlairlci  nitororT   lot  (kUiuo  to   pncecure;   npeun  of 
pr(*ecutli>B«  for  bribery. 

I  1.  Oiitli  at  qScv. 

Mpmbera  of  the  LpsiBlature,  and  all  oSlcera  ezeeutive  and  ju' 
dicial,  except  Htirh  Inferior  officers  as  Rhall  be  by  law  exempted 
nhnll,  before  thef  enter  on  the  duties  of  their  respective  nHicoR, 
take  aud  siibseribe  the  following  oath  or  affirmation;  "  1  do 
Holpmuly  swear  (or  afllmi)  that  I  ivill  support  llie  Conatltution 
of  the  t'nited  StnteH.  and  the  ConetitutioD  of  the  State  of  New 
York,  and  that  I  will  falthfuU]'  discharge  the  duties  of  the  offlee 

of  ,  aecordinK  to  the  best  of  my  ability;"  and  ail  snch 

(iflie.ers  who  shall  have  been  chotten  at  any  election  shall,  before 
they  enter  on  the  duties  of  their  respective  offlces,  take  and  sub- 
nrribe  the  oath  or  affirmation  above  prescribed,  tosethcr  with  the 
rullowinK  addition  thereto,  as  part  thereof: 

"And  I  do  further  solemnly  swear  <ar  affirm)  that  I  have  not 
directly  or  iudirectly  paid,  offered  or  promised  to  iiay,  contributed, 
or  offered  or  promised  to  contribute  any  money,  or  other  valuable 
tbinic  as  a  consideration  or  reward  tor  the  giriug  or  withholding 
a  vote  at  the  election  at  which  I  was  elected  to  said  office,  and 
have  not  tnade  nay  promise  to  influence  the  giving  or  withholding 
any  such  vote,"  and  no  other  oath,  declaration  or  teat  shall  be 
ri'quired  as  a  qualification  for  any  offlc«  of  public  trust 

Conat.    lS4a.  an.  XII,  I  1.  (incnded  In  IST4. 


eicept  in  payment  of  his  legal  salary,  fees  or  perquisites,  shall 
receive  or  cooBeiit  to  receive,  directly  or  indirectiy,  anything  of 
value  or  of  persona!  advantage,  or  the  promise  thereof,  for  per- 
forming or  omitting  to  perform  any  official  act,  or  with  the  ex- 
press or  implied  understanding  that  his  official  action  or  otuission 
to  act  is  to  be  in  any  degree  induenced  thereby,  shall  be  deemed 
guilty  of  a  felony.  This  section  shall  not  affect  the  validity  Cf 
imy  existing  statute  in  relation  to  the  ofTense  of  bribery. 
CoEit.    1846,  art.  XT,  I  1,  added  in  1BT4. 

I  3.  Otter  or  pr«inla«  to  bribe. 

Any  person  who  shall  offer  or  promise  a  bribe  to  an  officer,  If 
it  shall  be  received,  shall  be  deemed  guilt;  of  a  felony  and  liable 
to  punishment,  except  as  herein  provided.  No  person  offering  a 
liribe  shall,  upon  any  prosecution  of  the  officer  for  receiving  such 
bribe,  be  privileged  from  testifying  in  relation  thereto,  and  he 
shall  not  be  liable  to  civil  or  criminal  prosecution  therefor,  if  he 
shall  testify  to  the  giving  or  offering  of  such  bribe.  Any  person 
who  shall  offer  or  promise  a  bribe,  if  it  be  rejected  by  the  officer 
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to  whom  it  was  teodered,  shall  be  deemed  guilty  of  an  attempt 
to  bribe,  which  is  berebr  declared  to  be  a  felony. 

CoMt.    1U6.  lit.  XV.  i  2,  added  In  18T4. 
1  4.   PcFBsa  bribed  or  oSerlnK  ■  bribe  iBftr  be  a  wltneaa. 

Any  person  eharg^  with  receiving  a  bribe,  or  with  offeriDg  or 
promiiuuB  a  bribe,  shnll  be  pemiitted  to  testify  in  his  own  behalf 
in  any  civil  or  eriniinnl  prosecution  therefor. 

C«Ott.     ISM,   irt.   XT,  {  3.   idded  In   l)jT4. 

I  8>  Prre  paaacii,  franklKfr  prlTlIei-rai  etc.,  not  to  br  re- 
ceived by  pnbllc  otneeri  pennlly. 

No  public  officer,  or  person  elected  or  appointed  to  a  public 
ofGc«,  nnder  the  laws  of  this  State,  sliall  directly  or  indirectly 
ask,  demand,  acoept,  receive  or  consent  to  receive  for  his  own 
DSC  or  benefit,  or  for  the  use  or  benefit  of  another,  any  free  pass, 
free  traniiportation,  franbing  privilege  or  discrimination  in  paS' 
Henger,  teletirrapb  or  telephone  rates,  from  any  person  or  corpora- 
tion, or  mniie  use  of  the  same  himself  or  in  conjunction  with 
another.  A  person  who  violates  any  prorision  of  this  section, 
shall  be  deemed  guilty  of  a  miKilemeanor,  and  shall  forfeit  his 
o£ce  at  the  suit  oC  the  Attorney -Genera  I.  Any  corporation,  or 
officer  or  agent  thereof,  who  shall  offer  or  promise  to  a  public 
officer,  or  person  eleeteil  or  appointed  to  n  public  oBice,  any  anch 
free  pass,  free  transportation,  franliinK  privilege  or  discrimina- 
tkm,  shall  also  be  deemed  gnilty  of  a  misdemeanor  and  liable  to 
pnnishment  except  as  herein  provided.  No  person,  or  officer  or 
Bgpnt  of  a  corporation,  giving  any  such  free  pass,  free  trana- 
pnrtation,  franlilng  privilege  or  discrimination  hereby  prohibited, 
shall  be  privileged  from  testifying  in  relation  thereto,  and  he  shall 


f  S.  HcaiavBl   of   Olatrlet    Bttorner   tor   failnre    to   prsae^ 
ealri  e3t|k«aae>  of  proaeenlloiiB   lor   bribery. 

Any  district  attorney  who  shall  fail  faithfully  to  prosecute  a 
peronn  charged  with  the  violation-in  his  county  of  any  provision 
at  tbis  article  which  may  come  to  hia  kuowledee,  shall  be  re- 
moved from  office  by  the  Oovemor,  after  due  notice  and  an 
opportunity  of  being  heard  in  his  defense.  The  expenses  which 
shall  be  incurred  by  any  connty,  in  investigating  and  prosecuting 
any  charge  of  bribery  or  attempting  to  bribe  any  person  holding 
office  nnder  the  laws  of  this  State  within  such  connty.  or  of 
receiving  bribes  by  any  such  person  in  said  county,  shall  be  a 
chance  againat  the  State,  and  their  payment  by  the  State  shall  be 
provided  for  by  law. 
Oeamt.    UM,  ait.  XT,  I  4,  added  In  IVIL 
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I  1.  ABtrndmcnta  to  ronatltatlOB,  taoir  yFopoaed,  vate^ 
spaa  and   ratified. 

Auj  amendmeut  or  amoodmeuts  lo  this  ConstltntloD  may  be 
proiKispd  In  the  Senate  and  ABsembl;:  and  it  the  samo  shall  be 
agreed  to  by  a  majoritf  of  the  membera  elected  to  each  of  the 
two  houses,  sueh  proposed  amendment  or  amendmentH  shall  be 
entered  on  tbeir  joumals.  aiid  the  yeas  and  nays  taken  thereon, 
and  referred  to  the  Legislnture  to  he  choaeo  at  the  next  general 
election  of  Heoators,  and  shall  be  published  for  three  months 
lirevlouB  to  the  time  of  making  such  ohoiee;  and  if  in  the  Legis- 
lature so  next  chosen,  as  aforesaid,  such  proposed  amendment  or 
amendments  sball  be  agreed  to  by  a  majority  of  sll  the  memtKra 
elected  to  each  honse.  then  it  shall  be  the  duty  of  the  Lesislatnre 
to  submit  such  proposed  amendment  or  amendments  to  the  people 
for  apprornl  in  such  manner  and  at  such  times  as  the  LegiRla- 
ture  shall  prescribe;  and  If  the  people  shall  approve  and  ratify 
such  amendment  or  amendments  bj  a  majority  of  the  eleclon 
voting  thereon,  sueh  amendment  or  amendmenbi  shall  liecame  a 
part  of  the  Constitution  from  and  after  the  6rBt  day  of  January 
next  after  such  approval. 
OoDit.   iMe,  in.  XIII.  I  1. 

I  a,  Pntnpr  ponatltntlSBSl  c«BvrQtlBBB|  how  p«II«d| 
election  of  deleiTBteiti  eoMpvMiiatioiit  unornnif  HDbfiilaHtOM 
nf   BineBdiBrBtai    oOlpcrBi    ral«ii    vacaBcieit    tnklnK    rSert. 

At  the  general  election  to  be  held  in  the  year  one  thon»:and  nine 
hundred  and  sixteen,  and  every  twentieth  year  thereafter,  and 
also  Bt  sneh  times  an  the  Legislature  may  by  law  provide,  the 
guestion.  "  Sball  there  he  a  convention  to  revise  the  Constitution 
and  amend  the  same?"  Rbatl  be  decided  by  the  elel^to^s  of  the 
State:  and  in  cskp  a  majority  of  the  eleelom  voting  thereon  shall 
decide  in  favor  of  n  convention  for  such  purpoae.  the  electors  of 
every  senate  district  of  the  State,  an  then  orgaiiifed,  shall  elect 
three  delegates  at  the  next  ensuing  general  electioii  at  which 
meuil>ers  of  the  Asaembly  shall  be  chosen,  and  the  electors  of  the 
State  voting  at  the  same  election  shall  elect  flfteen  delegates-at- 
large.  The  delegates  so  elected  shall  convi.ne  at  the  eapitol  on 
the  first  Tuesday  of  April  next  ensuing  after  their  election,  and 
shall  oontinne  their  session  until  the  business  of  such  convention 
shall  have  been  completed.  Every  delegate  Khali  receive  for  his 
eervicea  the  same  comi)ensetlon  and  the  same  mileage  as  shall 
then  be  annually  payable  to  the  members  of  the  Assembly.  A 
majority  of  the  convention  shall  constitnte  a  quorum  for  the 
transaction  of  business,  and  no  amendment  to  the  Constitution 
shall  be  submitted  for  approval  to  the  electors  as  hereinafter  pro- 
vided, HulesB  by  the  aasent  of  a  majority  of  all  the  delegates 
elected  to  the  convention,  the  yeas  and  nays  being  entered  on  the 
journal  to  be  kept.  The  convention  shall  have  the  power  to  ap- 
point atich  officers,  employes  and  assistants  aa  it  may  deem  neces- 
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mr,  and  fix  their  compensation , and  to  provide  for  the  printing 
of  Us  documents,  jouraat  and  proceedings.  Tlie  coavcntiou  sbull 
determine  the  rules  of  its  own  proceedingH,  chooac  its  own  offi- 
cers, and  be  the  judge  o(  tlie  elettioo,  returns  and  qualiGcations 
«f  its  menbers.  In  cawe  of  a  vsconey,  liy  death,  resignation  or 
other  cause,  of  any  diBtrict  delegate  elected  to  the  convention. 
such  vacancy  shall  be  filled  by  a  vote  uf  the  remaining  delegates 
representing  the  district  in  which  such  vacancy  occurs.  If  itncb 
TBCtncy  occurs  in  the  office  of  a  delpgate-nt-liirge,  such  vacancy 
ahall  be  filled  by  a  vote  of  the  remaining  delcgates-at- large.  Any 
proposed  constitution  or  const itutionnl  amendment  which  uball 
have  beeo  adopted  by  such  convention,  shall  be  aiibmitted  to  a 
vote  of  the  electors  of  the  State  at  the  time  and  in  the  manner 
provided  by  such  convention,  at  an  election  which  ahall  be  held 
Dot  less  than  aii  weeks  sfter  the  adjournment  of  anch  ronven- 
tion.  Upon  the  «[^rnval  of  such  conetitntion  or  constitutional 
amendmenta.  in  the  manner  provided  in  the  last  preceding  sec- 
tion, such  constitution  or  constitntional  amendment,  ahaM  go  into 
effect  «□  the  first  day  of  January  next  after  such  approval. 
Oiut.    1S48,  irt.  XIII,  I  2. 

JX.  AaaendwcBta    «t    eoBveuUnn    and    levlalatare    snb- 
Med  colaeldeattr. 

Any  amendment  proposed  by  a  constitutional  convention  relat- 
tag  to  the  iame  subject  aa  an  amendment  propoaed  by  the  Legis- 
lature, coincidently  at  hmitted  to  the  people  for  approval  at  the 
general  election  held  in  the  year  one  thouaand  ciKhl  hundred  and 
ninety-fonr,  or  at  any  subeequent  election,  shall,  if  approved,  be 
deemed  to  Bopersede  the  amendment  so  pnqK>aed  by  the  Legla- 
latvre. 
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ARTIOLH    FIFTBSNTH. 


I   1.  Time  or  tkblDB  effect. 

This  CoDBtitQtiou  ahsll  be  in  force  trom  and  Including  the  first 
da;  of  January,  one  tboueand  eight  hundred  and  ninety-fiTe,  ex- 
cept as  herein  otherwise  provided. 

Done  in  ConTentlou  at  the  Capitol  in  the  cit7  of  Albanr, 
the  tweutf-ninth  day  of  September,  in  the  rear  <»ie  thon- 
eaud  eiKbt  hundred  and  ninety-four,  and  of  the  Independ- 
ence of  the  United  Statea  of  America  the  one  hnndred  and 
nineteenth, 
lu  witneaa  whereof,  we   have  heteunto  subscribed   oar 

JOSEPH  HODGES  GHOATE. 

Pregidettt  and  DeXegate-nt-Large, 
CSABLES  Eluott  Fttch, 

Beeretvry, 

B4 
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AM«emle«.  Art.  See. 

mpplication  of  Itleratore  f nail   IX      3 

IcaiolBOire  may  alter,  etc,  jurtidiction  and  proceedings  in 

Uw  and  equity    VI       3 

priviie  or  local  bill  cbanging  Tenne  probibiled Ill     18 

AdrlnltnPBl  Landa. 


AllrutloB. 

mtraints  upon,  iboliafaed    . 

Allodial  Tcnorc. 

all  landi  beld  by   


of  cDnveniion  and  legialatuie  to  conMilulion  submitted  ta- 

inddenlly     XIV  ■; 

See,    >]»,    "ArriLLAn   Divimom;"    "Court    or   A»- 

joriidiction  of  court  of  appeals VI  9 

judfc  nol  lo  ait  in  review  of  his  own  deciiians VI  3 

ApFcllatv  DlTlnloa. 

how    conatituied    VI  2 

<]ettco*tioa  of  juaticea  of VI  3 

powers  of  jualices    VI  2 

juiudidion  of  general  term  tranaferred VI  2 

traRsfer  of  appeals  to  anoiber  department VI  2 

justice  nol  to  ait  in  review  of  bis  own  decisitms VI  3 

dciiKiution  of  special  and  trial  terras  VI  2 

BssicninenI  of  juaiice*  to  special  and  trial  terms VI  2 

ippoinlmeiit   and   retnoval   of   renorter VI  2 

mar  appoint  and  remove   clerk VI  10 

Appra  vrlatlea  a. 

requistes  of  appropriation  bills 


be  inserted  in  appropriation  bills,      III 

tblrds   vole    required    (or   appropriations    for    ' 


for  luiDteiiaoce  of  c 


nr  20 

^. .,  _3vernor IV      fl 

be  paid  pursuant  (o  appropriation  only Itl     21 
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AriBT.  Art.  See 

■btent  dcclors  dd(  (o  be  deprived  of  vole II         1 

Abi«bI>Ib«c. 

right  of,   siuiraDleed    X  B 

Asnemblr. 

number  and  terrni  of  uumblyinai Ill  2 

■pponionment  of  aiseniblynien   Ill  S 

creation  of  saiembly  districls Ill  fi 

ralio   for  ap[iortioninent  of  uaemUvmcn Ill  S 

division  of  countiea  and  xitiea  into  diitricti Ill  S 

power  of  impeiKhniert  VI  13 

succeuion  of  speaker  to  goTcrnorsbip TV  7 

compensation  and   mileage  of   members Ill  41 

Attormfy-mt'lMvr. 

judge!  !)«  (0  act  at  VI  ZO 


See.  also,  "  Officim;  "  "State  Officds." 

election    and   term   of V 

rompentation    V 

Andlt. 

elaimi  bured  1^  Matute  of  limitation*  not  to  b«  alloircd,     VII 


Bnll. 

eicesiive,   prohibited    I 

ObbIu. 

See,  also,  "  Savings  Banks." 

special    charters    prohibited    VIII 

legislature  not  to  authorize  suspension  of  specie  pajrmenlSt  VIII 

repBlry  of  bills  and  notes  issued  as  money VIII 

billholders  are  preferred  creditors   VIII 

liability   of   aiockbolders    VIII 

niiiK. 

"  Leoislatuk!  " 


IV      B 
IV      9 


legislature  may  ptovide  for  education  and  support VIII  9, 14 

llaard  of  SaperTliiorii. 

See  '■  Suravisoas." 

See.  also.  "  Drar." 
limitation  of  indebtedness  of  cities  and  couDtiea VIII    10 


I     9 

Xloogk- 
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officul   bribcnr  utd  camiptinn. . 


Xlli  2 

at  receiving,  disqualified  ■■  elector II  2 

ir  offering  a  bnb«  may  be  a  witacBi. ......  XIII  4 

I  billi  for  building,  prohibited Ill  18 


CbbbI  Cob 

CmmkU. 


DO  tolls  to  be  imposed VII  0 

^iposidon  of  funds   VII  8 

unproKemenl  of   VI!  10 

appropriations    for  mainlenance    .,.....-.. VII  0 


cucdUtion  of  ci 
of   public 


enumeration  of  inhabituits. . 
nurllmkir  iBatltBtlOna. 


^  "  State   Boaid 
Ckarlera. 

See,  all 


^  Bngof  cirMl  BrilHin  before  ITTO  not  affected 1     17 
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•pfciil.  for  banking  purposes  p 
Wished;  jurisdiction  vested  it 
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Cftlea  —  CoKtlBscd. 

Art.  Set. 

when  locil  legislative  body  to  >cl  aa  board  of  luperviwr 
Mlra  eomiiensation  to  officfrs,  conlmclors,  «c.,  prohibit. 
mt-f  provide  for  support  of  inmalea  of  charitable  iosti 

? 

not  lo  give  maney  or  credit  to  aid  private  aadertaklni. . 

to  incur  d»bi  for  city  purpows  only 

::?     1! 

CKlHB^. 

See.  alio.  ■'  Elictioki." 

CItT  Court  ol  Brooklyn. 

Set.  also,  ■'  Orricms:  "  "  Stati  OFricni." 

Kfd   when  barred  hy  a 


CommlBnl  oners  of  Canal  Fund. 

board   constituted    

powers  and  duliei    

ConmlaBlonepit  of  Land  OSc«, 

powtrs  and  duties  of  board 

eonatoii  LaiT. 


Com  |>(r  oiler. 

See.  also.  "  Officers;  "  "  State  Ofiicbis." 

election  and  term  of 


CoanlltotloB. 


nvention  and  legisliture  subtnined  < 
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C'arporatlaBa.  Ait.  See. 

definition  o(  term  VIII  3 

chuten  by  King  of  Great  Briuin  before  177.^  not  aaecied.          I  IT 

chsrtm  by  Male  not  affected I  IT 

to  be  formed  under  general  laws,  exeept,  etc VIII  1 

laws  for  fonralion  of,  subject  to  alteration  and  repeat VIII  1 

private  or  local  bill  chartering  bridge  companies  probibited.      III  IH 

necial  banking  etaaners  prohibited   VIII  S 

diarten  of  savings  banks  to  be  uniform  VIII  4 

dues   from,   10   be   lecured VIII  2 

liability  of  stockholden  of  bank Vtll  7 

may  sue  and  be  sued VIII  3 

municipalities  not  to  hold  corporate  Mocks  or  bond* VIII  10 

Carre«tl«a>l  lBaUt«U«u. 

munieipalilies  may  provide  for  support  of  innutea VIII  M 


private  or  local  bills  locating  or  changing  county  aeat  pro- 
hibited          Ill  18 

ntunber  of  senator!  for  each  county Ill  i 

not  u  be  divided  in  fomuiion  of  senate  diMrict,  exeeot. 

etc Ill  4 

dection  and  terms  of  officer* X  1,2 

removal  of  ofliccrs  !  I ! " ! ! ! !  I ! !  ] !  I !  i " ! ! ! ! ! ! ! ! ! ! !      x  i 

board  of  supervisors  to  be  elected Ill  it! 

wben  legislative  body  of  city  to  act  aa  board  of  supervisors.      Ill  2it 

local  legislative  powers  of  supervisors Ill  ST 

extra  compensation  to  officers,  contractors,  etc.,  prohibited.      Ill  28 
nu«  provide  for  support  of  inmates  of  charitable  insiitu- 

ttons VIII  14 

to  inear  debt  for  county  purposes  only ','.','.   Vllt  10 

not  (o  own  corporate  stock  or  bonds VIII  10 

limiUiioD  of  indebtedness    VIII  10 

raaximDni  rate  of  taxation    VIII  10 

coBBtr  ci«ik. 

election  and  leim  of  office X  1 


C«nat)'  C»artn. 

See,   also.  "  Coubtt   TcD«t" 

continued   VI     14 

jurisdiclioo    VI     14 

term  of  office  of  judges VI     14 

Coaatr  Jadcr. 

See.  also,  "  Codhtv  CoDiTa." 

terra  of  office   VI     14 

qualifications VI     20 

pavers  and  dutie*    VI     14 


dection   of   special   cooniy   jtidfte.. 
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Court  for  Trl*l  of  ImpracliBieats, 

Coart  of  ApppalH.  Art.  See. 

continued  VI  T 

how  consliluted;   terms   of  office VI  7 

qualilicBtions   of   judga    VI  20 

compensalion  of  judges Vl  "12 

removal  of  judges  .'.'.'.[^^['.'.'.['.'.'.'.'.W'.W.'.'.W'.W.'.'.'.'.'.  V!  11 

iudgea  not  la  hold  any  other  office V'l  10 

iacande. - VI  S 

,>"?d"icli^ "!.  '"!^"!'.r'"".'"'™  ".".™!"' '"!"?": : :  v!  b 

ckrli  of;  conipcnKilion    , VI  in 

Coarl  of  Common   Pl«a»  of  New   York  Cooalr- 

ibolished    \'I  5 

judges  transferred  to   supreme  court VI  5 

iur'sdiction  vested  in  supreme   court VI  2,  .> 

transfer  of  appellate  junsdiction \'I  S 

See,  alio,  "Appellate  Divisios  ;  "  "  Orcuit  Couiite;  " 

"  COUMIT  COUBTS;  "      ""  CotJIlT  OF  ApFBALS;  "  "  CoUIT 
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court   for  trial  of  impeachment! VI  IS 

■uipenaion  of  judge  pending  trial  of  impeactameiit VI  13 

age  limit  of  county  judge  and  surrogale VI  1." 

judidal  officers  not  to  receive  fees V!  30 

election   of   local   jadicial   officers V!  10 

power  to  establish  inferior  local  courts VI  IN 

clerks  of  courts VI  ID 

courts  of  oyer  and  terminer  abolished VI  0 
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jurisdiction  of  city  courts  vested  m  suprme  court VI  n 
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CooFta  of  Orer  nad  Terminer. 

Courts  of  SeMloBB. 

abolished;  jurisdiction  transferred  to  county  court VI  14 

Courts  of  Special  ScaaloBH. 

jurisdiction  of   VI  23 

Crimea. 

no  person  to  be  twice  put  in  jeopardy I  R 

accused  may  appear  in  person  and  with  counsel.  .-..-.  .^ .  .  I  6 
capital  or  infamaus  crime,  except,  etc.,  to  be  tried  on  in- 
dictment    I  fl 

private  Qt  local   bill  changing  venue  prohibited Ill  Ifi 

accused  not  to  be  compelled' to  ieslifyagninst*  himself !!!  I  6 

legislature  to  exclude  convicts  from  suffrage II  2 

tnth  of  criminal  libel  admissible  in  evidence I  6 
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obligation  of.  not  affected I  IT 

'^  un'dert^lri^''?!.°..'..r."''...°....,^™  .,..".,.'^""..  VIII  0 

power   of   state  to  contract VI!  2 

power  of  iiate  to  coniract,  to  repel  invasions VII  3 

limitalion   of  [egislative  power  to  create VII  4 

linking  fundi,  how  kept  and  invested VII  S 

nheri  ayes  and  nays  necessaij  on  bill  creating  public  debt.  III  25 
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election  and   tcrn.5  of  office    X  1 

tin>e  of   election    X  4 

removal    X  1 

tor  failure  to  prosecute  public  officer Ill  6 

election  of  jusriees:  term  of  office VI  IT 

terms  of  pieseni  jUBtice. VI  22 

DUrhH. 

for   drainage   of  jigricuUurat   laadi I  7 

to  be  granted  only  by  judicial  proceedings I  9 
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of  igricultutil  lands  under  general  |]w« I  T 

priviie  or  local  bill*  prohibited  Ill  18 

Dvc  pFoe««B  of  i^m^M 

Kfe,  liberty  and  property  protected 1  S 

B. 
Elretloaa. 

renistration  and  election  laws  to  be  passed II  4 

local  bills  regulating  conduct,  etc.,  profaibited    Ill  13 

for  election  of  supervisors  prohibited   Ill  18 

registratitm    and    election    boards    to    be    bi-partisan,    ex- 
cept, etc rr  A 

lime  of  eleclioni  for  legislature Ill  9 

manner  of  voting   II  n 

qualification  of  voters   11  1 

voters  not  to  be  disfranchised,  unless,  etc I  1 


legislature  to  regulate  votes  of  absent  electors II  1 
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•upporl  or  detention  in  Ilmshouses.  etc.  not  to  affect  reii- 
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inferior  local  courts  lo  ha»e  no  equity  jurisdiction \'I      IV 

taking  of  testimony  in  equity  cases VI       3 


Brldrnf^p. 

Iriiih  of  libel  odmissihle  in  criminal 


local  bill  increasing,  etc.,  during  term  of  public  office  pro- 
hibited           Ill     IS 

Frnilal  Tirniimi. 

aboli.hed    I     11 

Flnm. 

excessive,    prohibited    T       fi 

Forenl  Prcperve. 

lands  of  stale  not  lo  he  alienated VH       7 

timber  on,  to  he  preserved VII       7 

FrniipliUvx. 

private  or  local  bills  Rriniing  etclnuve.  prohibited Ill     18 

Fr»i>ilnn  of  Spcrrh. 
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Hhro    required     Ill     IN 

prLvBte  »nd  local  laws  prohibiied    Ill     IK 

oorporalioiu  to  be  formed  under.!.!!!!!!!!!!!!!!!!'!!!!   VIII       1 
spcelil  hanking  chanen  prohibited  VIII       4 


vested  with  executive  power TV  I 

duties  and  powers    IV'  4 

■nproval  or  veto  of  bills IV  !1 

passage  of  Wllj  over  veto IV  !i 

power  to  grant  pardons,  etc IV  -• 

to  report  pardons,  etc..  lo  leipslatnre IV  .'i 

appointment  of  .■uperiniendent  of  public  work! V  M 

when  lieutenant  governor  lo  act IV  fl 

succession  of  lieutenant -governor  in  case  of  vacanej' IV  7 


hy  state  not  affected  I     IT 

bjr  King  of  Great  Britain  since  ITTo  void I     17 

Hahriu  Corpas. 

not  lo  be  suspended,  except,  etc I       4 

local  bills  laj^ng  out,  etc.,  prohibited Ill     IS 

I. 
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private  or  local  bill  granting:  exclusive  irPtnunities  [irohili- 
ited    Ill     IM 
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constitution  of  court  for  trial  of \'l  i:t 

atscmbly  lo  have  power VI  i:t 

presentment  or  indictmeni  not  requited I  II 

tudEmenl    of    removal    VI  IS 
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required  lo  hold  lo  answer  for  ciiiiul  or  infamoui  crime. 

Inferior  Local  Conrls.  - 

legislature    may  establish    VI     18 

jurisdiction    restricted    VI     18 

iDHIiertlOD. 

ufficcs  fur  inspi.'ctinB  merchandise,  etc.,  abuUefaed V       S 

private  or  local  IMa  regulating  rale.  |>rohibilcd Ill     18 

habeas  curpus  may  be  sus[>eiided  during I       4 

J. 
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of  courts  of  special  sessions VT  2:i 

of  count)-  court VI  1-t 
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journals   . 

Ewers  of  each   bouse Ill  10 

jislative    power    HI  1 

biUl  mas'  originate  in  either  house Hi  13 

enacting  clause  of  bills HI  14 

manner  of  passing  bills Ill  K. 

when  ares  and  nays  necessary Ill  Xi 

when  qnorum   of  three-fifth*  necessary Ill  •£-. 

tax  bills  to  stale  tax  distinctly Ill  34 

appropriation    bill*    ITI  21 

two-thirds  required  for  approprialioni  for  local  or  private 

parposes     Ill  20 

general  provisions  not  to  be  inserted  in  appropriation  bills.  III  22 

existing  law  made  applieablc  lo  he  inserted Ill  17 

private  and  local  bills  not  lo  embrace  more  than  one  sub- 
ject      Ill  Ifl 

cases  in  which  private  and  local  bills  shall  not  be  passed.  Til  IN 

title  of  private  and  local  bills Ill  10 
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Mvaaarea.  Art.  Sec. 

offices  for  meaaurins.  etc,  merchtndise   aboliihed V  H 

Mint  In. 

Ste.    >lK>,   "State   Miutia." 

abwnt  elHton  noi  In  be  deprived  of  »ote II  1 

presentmenl  or  indiclinent  not  required 1  U 

(uriidiciion  of  courts  of  ipccial  lessioni VI  £3 

MaBidval  CarporaHoM*. 

See,     also,      ■•CiTiu;"      "CoDmiui"      "Town*;" 

charters  bv  itate  not  affected    I  17 

charter!  by  Kin>[  of  Great  Britain  before  ITTS  not  alTecled.  I  IT 

mav  be   (onned  under  ipeeial  lawa Vltl  1 

n.>l  to  give  moner  or  credit  to  aid  private  undertaking...  VIII  10 

not  to  own  corporate  stocks  or  hand:  VIII  111 

to  incur  debts  for  municipal  purposes  only VIII  10 

limitation  of  indebtedness    Vtll  10 

may  provide  for  support  of  inmates  of  charitable  inMilu- 

tlons    -V. Vin  14 


priraie  billi  lo  chanfe,  prohibited Ill  IS 

ihvni  electors  not  to  be  deprived  of  »ote II  1 

preienlment  or  indictment  not  required I  B 

right  of  action   for  iniuries  canting  death  not  to  be  ab- 
rogated       I  Ifi 

amount  recoverable  for  death  not  lo  be  llmlled I  IS 

O. 
Oatk. 

of    oBice    XIII  1 


Sec.  also,  titles  of  respective  officer 
appointment  of  members  of  legislature  pr 


comuensation  of  slate  offieera ....■^■.........  V  1 

civil  service  appointments  and  promotions V  n 

preference  of  veterans    V  0 

duration  of   term    X  3 

time  of  election    X  4 

judges  not  in  bold  any  other  olBce VI  in 

removal  of   iDdgn    VI  11 

county  officers   X  1.2 

retnoval  of  county  officers   X  1 

when  election  of  cily  officers  to  he  held   XII  B 

oath   of  office   XIII  1 
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Oflerra  —  Conllnacil.  Art-  Sec. 

whon  office  dermcd   vacant    X  8 

vacincin  in  uffice.  how  filled    X  S 

removal    far   misciinduci,   etc X  7 

compensation  of  salaried  offici-rs X  U 

cstra  cumiiensation    probihitc.1    Ill  aK 

local  bills  increasinl.  etc.,  fees  during  term  probibited . . . .      Ill  IK 

not  to  accept  free  panes,  etc XIII  .1 

official  bribery  and  corrUDtion    ..,......-.-■'.  XIll  2 

offer  or  prmni«e  to  bribe   XIII  3 

person  bribed  or  offering  a  bribe  may  be  wilneJB XIII  i 

rcRiovil  nf  dialriet  atloiney  for  failure  lo  prosecute  officer.  XIII  (I 

mlian  AnylBmn. 

inunicipalitiei  may  provide  for  support  of  inmates VIII  14 

P. 

governor   may    grant    IV  6 

riRht  to  petition  guaranteed    I  9 

pool-SclllaR. 

probibited     I  (l 

'municipalities  may  provide  for  aid  and  support  of VIII  10 

PrvBH. 

freedom  of.  guaranteed  I  S 

See.  also  "  Stati  Coumission  op  Ptisona." 

contract   syslem  of  labor  abolished    Ill  26 


PriTBte  nnd  Local  Lafra. 

See.  also.  "  Gekb»*l  Ijiws:  "  "  Special  Laws." 

when    proWbiied    Ill  1« 

title  o!  statute    Ill  in 

nol  lo  embrace  more  than  one  suliiect   Ill  IC 

bills  reported  by  revision  commission  era  excepted  Ill  23 

PrlTflPKe. 

legislators  nol  to  be  qi.cslioned  for  speeches HI     12 

private  or  local  law  granting  exclusive  privileges,  etc.,  to 
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F>bllr  »"ffl»kit.  Art.  Stc. 

vicancici   in    ofBce  of   nuperinlendent    '.'.'.'.'.'.','.'.['.'.'.' '.[W'.  V  R 

^^intment   of'  can™  mployws  ". .  '.?*?". . " '.'.'.'.'.'.'.'.  V  3 

Fa>Uk«iit. 

cruel  and  imuiual.  prohibited    I  B 

R. 
BallrondB. 

prime  or  local  bill  Kraniing  Hihl  (fl  lay  tracks  profaibiled,  III  IR 

cnnscDt  oE  local  authorilin  In  construction  in  streets Ill  IN 

consent  of  abutting  owneri  In  cOTistruclian  in  atteeta Ill  IN 

public  officer*  not  to  accept  free  paBses,  etc XIII  Ti 

Rral  Property. 

See.   also.  "  Leues." 
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f .uil*  bv  Kins  of  Great  Ilritain  liefore  ITTS  not  affected . .  I  IT 

since  1TT5  void   I  IT 
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all^nds  are  allodial   I  12 

fiwv  quarter- sales,  etc..  abolished   I  H 

rmraints   upon    alienation  abolished    .............  ^  ^ .... .  I  14 

BebellloB. 

habeas  corpus  may  be  suspended  during  I  * 

Re(rF«P. 
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conttael  system  of  labor  abolished   HI     70 

Rrneata  at  the  I'niTmltr- 

See  '■  L'siv-Msnv  of  toe  Statk  of  Kew  Yo«K." 
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"^vrlerei. 
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legislature  may  confer   adilitional  noH'ers   VIH  IT. 
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rcmu.a1  of  nwraherb  of  board  VII[  1^ 
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exi^linfc  laws  condaued    VII[  VJ 
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when  quorum  of  ttir«-af[h«  oecoury   Ill  1^"^ 

'at^at  oCbiVlioxa  'mo *  . . 7. WW.'.'.'.'.WW'.'.W'.'.]  IV  l» 

tax  hUIs  to  sxnt  Ux  d[itinctly  Ill  1>4 
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treaie  Coart  — CoBtlBncd.  Ait.  Sec. 

cQiDpensitioD  ot  juslices  VI  12 

TODOwal    of  juMicei    VI  11 

filling  vacuciH  VI  3 

justices  not  to  set  as  itlorney  or  referee VI  'M 

not  to  hold  ny  other  office VI  10 

mnpellBte    diviiioat    VI  3 

jcdicial    departments    VI  2 

destffnation  of  justices  of  appellate  division........ VI  2 

fcnenl   term  jurisdiction  transferred  to  appellate  division.  VI  2 

powen  of  justices  of  appellate  division  VI  2 

transfer  of  appeals  to  another  department VI  S 


appointment  and  removal   VI       2 

Sarr«Katea*  Coartn. 

continued     VI     IS 


in  office  of  tnrrogale  VI  iri 

not  to  practise  as  allorncT.  except,  ete VI  20 

inty  judite  to  be  SOITOgate VI  W 

3f  special  surrogate   VI  10 


Tanll»>. 

Ux  bills  to   state  Ui  distincti)'  Ill  24 

when  aves  and  nays  necessary  on  tan  bill  Ill  2-^ 

pHvUe  or  local  bill  cxeRipting  properly  prollibiled Til  IK 

maiimum  rate  in  cities  and  counties  VIII  IH 

TeleKniFli  CohipbhIh. 

Iinblic  officer!  not  (o  accept  free  passes,  etc XIII  S 

election  or  appointmenl  of  officers  X  2 

mar  provide   for  support  of  inmates  of  charitable  inslitu- 
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not  to  be  divided  <n  senate  dlsiricts Ill  4 
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not  to  own  corporate  stacks  or  bonds  VIII  10 
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r*l»I»-  Art.  Sec, 

right  to  jury  trial  mntitiued    I  2 
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THE 

Code  of  Civil  Procedure 

of  the 

STATE  OF  NEW  YORK. 


AN    ACT 

RelatlnE    to    Courts,  Officers   of   Justice,  and 
Civil   Proceedings. 

FiaaKoJaoeS.jmH;  thiiie-flftbB  being  present 

The  Ptofie  of  tM  State  of  New  York,  repretetUed  in  Senate 
cutd  jlweinfeiy,  do  enaet  <u  followt. 

CHAPTER  I. 
Geaeral  Provisions  relating  to  Courts,  and  the  Mem- 
bers and  Officers  thereof. 

Tins  L— Tka Coaru  ar  th*  HUtcf  thalrOrmenI  Pnitrn  iiiil  Ittrlbilei, 
>■<  OcMTal  B*iilatloa>  pcrtKlalK  t*  Ihr  Exereliw  Ihcnof. 

Tim  U.— PnTlilOH  vf  Sf  ■•ntl  jtppllcMloa,  raUtlig  to  th*  Jndset,  aadceP 
tola  otku  OMftm  *r  tke  Coart). 

TITLE  I. 

Tlie  comtaof  tbs  State;  their  ^ndrol  powers  and  attributes, 
and  general  reg^atioBS  pertaining' to  the'exercisetliereoC 


roTl»lon«  rein  ting  Id  Iho  Mttlugg 

ABTIOLK  FIRST. 

2. 
3. 

Ir, 

Enumeration  and  elasaiftcatiim. 

|1- 

Ooart 

■. 

The 

mnrti 

1  referred 

to  <D  tbU  act,  are  entimen 

gj  3-4  COURTS.  c  1, 1. 1,  a.  1 

{  2.   [Am'd,  l^SS-ISftT.]     Covrt*  of  record  eaoukcrated. 

Each  of  tho  follon'tng  courts  o(  the  State  is  a  court  of  record: 

1.  The  court  for  the  trial  of  impeachmcDla. 

2.  The  court  Of  appenln. 

3.  The  anpellnte  diviaion   of  the  aapreme  court   iu  each  de- 

4.  The  Bupreiiip  court. 

6.  The  court  of  general  eessions  of  the  peace  In  and  tor  ttkc 

city  and  county  of  New  York, 
a.  The  city  court  of  I.one  Island  City. 

7.  The  city  court  of  Yonkers. 

8.  A  county  court  In  each  eonnty,  exceiit  New  York. 

9.  The  city  court  of  the  city  of  New  York. 

10.  The  mayor'a  court  of  the  city  of  Hudson. 

11.  The  recorder's  court  of  the  city  of  Utica. 

12.  The  recorder's  court  of  the  city  of  Oewego. 

13.  The  juslicea'  court  of  the  city  of  Albany.* 

14.  A  surrogate's  court  in  eacb  county. 

15.  The  court  of  claims. 

Co,  PTO0..pan  of  l>^  S  B.  L..  ISIS,  l  Bj  2  H.  B.  K6,Ut  UHlt:L.lSt4.  cb.  3M.II:  L. 
ISW.  cta.SIt,  1 1.  uii'dI.1M>,Eh.  IU,  3R.S.3>I,I11^:  L.  1831.  ob.  47.  nod  »ta  uund- 
IngHirie;  LlSM.Cta.  M:  L.1HS,  ell.  I»:  L.lBa,cll.JJS:  L.  1B71.  Oh.«l.  It  ^  L.  ISTl  cb. 
^,^i  ii,cb.m.J\;t.im.  cb.6i;Lini,  ch.  ni;L.in»,ob.  «;L.l«a,eluMG; 
L.ie8I,  ch.te.    IneffeciMkrcIig,  IBBI. 

)  3.   {Am'd,   lNOn.1    ConrlB  mot  of  record. 

Each  of  the  folloning  courts  of  the  State  is  a  court  Dot  ot 
record: 

1.  Courts  of  jualices  of  the  peace  in  each  town,  and  in  certain 

cities  and  villages. 

2.  Courts  of  special  sessions  of  the  peace  in  each  town,  and  in 

Pertain  cities  and  villages. 

3.  The  district  courts  in  the  dty  ot  New  York. 

4.  The  police  courts  in  certain  cities  and  villages. 

5.  The  justices'  court  ot  (he  city  of  Troy.f 

6.  The  municipal  court  of  the  city  of  Rochester. 

7.  The  municipal  court  of  the  city  of  Syracuse. 

8.  The  municipal  court  of  tho  city  ot  Buffalo, 

Co.  Prm-..   I  9;   L.   isa4.  eh.  271.  ind  nrn  imcndlDi  tbe  nme   (S  B.    8., 

I  4.   [Am'd,   I8TT.]    Ceneml   provlalon   aa   to   JarlsdletloB. 

Each  of  those  courts  shall  continue  to  eiercise  the  jurisdlctioa 

and  powers  now  vested  in  it  l>y  law,  accordinR  lo  the  course  and 
prat'licc  ot  the  court,  except  as  otherwise  prescribed  in  this  act, 
Co.  rnx..  5  10,  Slid  part  oC  j  *eo. ^^^ 
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AHTICLB  SECOND. 

OenertU  pouwrs  and  attributes  of   the  oourta. 
l.,TI»  BllltaB  of  maiti  to  be  palillc. 


12.  IT»«slliig  •*clion»  limit  ed. 
14.  <^Du(rtnplB;  |>dulchable  drill;. 


.,   In  nimc  ot  thu  pmple.  aDd  In  Eogllali;  ibbicTlHtlotu. 
jmWiribtHi  or  Indorwd:  when  error,  rte..  Dot  to  »lll«le. 


2S:  RmU  ot  miStSrt .'  "*  '       M»  ■  0    sou 
M.  IHi>p<>.U-«l.l 

t  S.   [Aai'd,  18T9.I    The  alttlnKB  ot  ceortii  to  be  public. 

1'hc  siltiuKS  of  ever]'  court  withia  thin  State  shall  l>e  public, 
nnd  pvpry  cilbpn  may  freely  attend  tbe  Biime,  excopt  tliot  in  all 
proroo<liiigs  and  Irialn  in  rases  for  dtrurcc,  on  account  of  ndulterr. 
seduction,  alrortioii.  rape,  asHniilt  with  inleiit  to  commit  rapp, 
crini  na!  conTprBatlon.  and  bastnrd}-.  Ihi^  court  may,  in  its  dis- 
cretion.  eirjnde  therefrora  all  persous  who  are  not  directly  inter- 
ested tbercin,  exceptiox  jurors,  wilncsaes  aud  oOlccrH  of  tbe  court. 

3  B.  8.  Ell.  I  1  H  R.  S..  Gth  ed..  MS;  S  Edm.  £84). 

I  «.  [AM'd,  IftOO.]     CoartB  not  to  alt  om  Suadar,  exc«pt  In 

A  court  shall  not  be  0|«'nc<l,  ot  trnneact  any  biisinesa  on  Snn- 
itay,  except  to  receive  a  vcniict  or  discharge  a  jury.  An  adjourn- 
ment of  a  court  on  Satonbiy,  uuli-s^  uiiide  after  a  canse  has  been 
coiitltliltcd  to  a  jury.  niiiKt  be  to  Home  other  day  than  Snuday. 
But  this  section  dues  not  jirevi'nt  tbe  exereiae  of  tbe  jurisdiction 
>i*  J  nint'iiitrale,  wbere  it  m  neccHsar.v  to  preserve  the  peace,  or, 
in  a  ciiiuitial  case,  to  arreiit,  coinmit  or  dlHeharKe  a  person  charKcd 
n-itb  an  offense,  or  the  grautiiiK  of  an  injunction  order  by  a 
jUHtic'  of  the  Hupreme  court  when  iii  hJM  judgment  it  is  neces- 
sary to  prevent  irremedialilc  Injury  or  the  service  of  a  summons 
n-ilh  or  without  a  coniplniut  if  accompanied  by  an  injunction 
order  and  an  order  of  such  justice  permiltin);  aerrice  on  that  day. 

I  7.  General  ptmen  of  eoartu  ot  reeord. 

A  court  of  record  has  power: 

1.  To  iasue  a  Bub|H>cna,  riHjuirhiK  ibc  attendance  of  a  person 
found  in  the  tjtfftc,  to  testify  in  a  cause  pendiiiK  in  that  court: 
subject,  howcrer,  to  the  liniitatioiin  prcs<Tilml  by  law,  with  re- 
spect to  the  portiou  of  Che  Slate  in  n'bich  the  process  of  a  local 
totut  of  record  may  be  served . 
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2.  To  administer  aa  oath  to  a  witnetw,  in 
powers  nod  diitJL>B  o(  tlit^  I'ourt. 

3.  To  devise  and  luaku  new  prot-esa  and  (orms  of  proceed  iiiics. 
iie<irmiBir<f   to  carry   into  eBcct   the  powers  and  jurisdiction   poa- 


i  8.  CPlmlnal  contemptB  deflaed. 

A  I'otirt  of  rci'Onl  buH  poivev  to  puuiah  for  a  criminal  coDtempt, 
a  person  guilt;  o(  uitlier  ot  the  followioK  acts,  and  no  others: 

1.  Disorderly ,  cuuli>mptuous,  or  insolent  behavior,  cent mit ted 
duritiK  its  sittijiKi  in  its  iiiituedinte  view  and  preaent^,  and  diroclly 
tendius  to  interrupt  its  proceedings,  or  to  inipair'the  respect  due 
to  its  authority. 

2.  Breach  o(  the  peace,  noise,  or  other  diiiturtuace,  directly 
tending  to  interrupt  its  proceedingx. 

3.  W  iltul  disobedience  to  its  lawful  mandate. 

4.  It«Hititaii<-e  wilfully  offered  to  its  lawful  mandate. 

r>.  CoDtumaciouH  and  uulawful  refusal  to  bo  awoni  as  n  wit- 
netts:  or,  after  being  sworn,  to  answer  any  legal  and  propter  inter- 
rogalory. 

(l.  I'ublii 

ceetliugH.     But  a  court  c  . , _.    _ 

tion   of  a  true,  full,  nud  fair  report  of  a  trial,  argument,  decision, 
or  other  proeeediug  therein. 
M..  1 1". 

I  e.  Panlahment  for  prlnlnnl  conteBapta. 

Punishment  for  s  contempt,  specified  in  the  last  section,  mar 
be  by  due,  not  eKcecdiuR  two  hundred  and  fifty  dollars,  or  by  iui- 
priBonnient,  not  eieceding  thirty  days.  In  the  jail  of  the  coiiuty 
where  the  court  is  silting,  or  both,  iu  the  discretion  of  the  cK>urt. 
Where  a  person  is  committed  to  jail,  for  the  non-payment  of  such 
a  fine,   he  must  be  discharged  at  the  expiration  of  thirty  days; 


I  10.  SnPh  contemptii  In  Ticir  ol  conrl)  boir  paulaked,  ete> 

Such  a  couteiupt,  committed  in  the  immediate  view  and  pres- 
ence of  the  court,  may  be  punished  summarily;  when  not  so  com- 
mitted, the  party  charged  must  be  notified  of  the  accusation,  and 
have  a  reasonable  timu  to  make  a  defence. 


t  be  set  forth  in  the  mandate  of 


1  12.  PreceainK 

The  last  four  sec 
punish  a  person,  iu 

lion 

s  d< 

na  llmlled. 

..  not  extend  Id 
sjn-cified  in  seel 

'-.-u: 

Biwcial  proceed  ii 
U  of  this  act. 

ug  to 

1  13.  iBdlctmenl,  If  offrnc 

not  bar  an  indictment  Cortbe 

e  la  Indlctnbl 

as  prescribed 
same  ofTcuce: 
jnvicled  on  su, 

in  this  article,  does 
but  where  a  person 
-b  sn  indictment,  the 

f!  14-1! 
t>  couaideratioD  tlic  pre- 

1  1-1.  Vonlvaapt*  itiiBlBba.ble  elTlHr. 

A  (iiiirt  uf  roitinl  Lms  pun-er  tii  [iiiriish,  by  fine  anii  imprison- 
iiifiil.  or  eilhor.  a  ni>Rlei't  or  viulntiun  iiC  iliity,  or  other  [uiHi-uiiiliiit. 
liv  whirb  a  right  or  reuiedy  of  a  iian.v  lu  a  civil  action  or  kiil'i-juI 
procetiliiii;.  pyudiiiK  iu  tlit  toiirt  uiuy  Ik'  dcfcslcd,  iiuiiuirod,  im- 
pnltsl.  or  prejudiced,  in  either  of  the  (ollowiai;  i.-asi'H: 

1.  Au  atloruoy,  counsfllor,  eli'rk.  Hbcriff,  corouet,  or  t)llier  per- 
son, in  any  manner  duly  Helecteil  or  a|i|M)inte<i  to  iHirforln  a  ju- 
dieial  or  minlsierial  servie*>,  fur  a  mi^lwhavior  in  bis  otlk-e  or 
iriiKt,  or  for  a  wilful  neglect  or  violation  ot  duty  therein;  or  for 
(lisobwlieui-e  to  a  Ifln-ful  mandate  of  lh(>  court,  or  of  a  judee 
thereof,  or  of  an  officer  authorized  to  perform  the  duties  of  such 

:.*.  A  party  to  the  action  or  special  prowedinj-,  for  puttint;  in 
fii-tilioiiK  hai!  or  a  fictitious  Nuri'ty,  or  for  any  deceit  -iv  abuse  of  a 
maudate  or  proccediuK  of  the  court. 

3.  A   party   to  llie  action   or   Bpeciai   proc<*dinE',   an   attorney, 

the   r-ourt   to  lie   piiid,   iu   a   oise 
innot  be  aivardtnl  for  the  (wlki'liou  of 
r  dlsoliedience  to  a  lawful  mnndiit.e  of 
(he  court. 

4.  A  |ier»ou.  for  asunminE  t< 
other  otHcer  of  the  conrt,  nnd 

for  reaciiing  any  property  or  |«rson  in  inc  cuHtoiiy  oi  nii  oiiieer, 
bv  Tirtue  of  a  mandate  of  the  court;  for  unlavfnlly  delaiidiif.',  or 
fraudulcntlv  and  wilfully  prevcutintr,  or  dixalilinK  from  uttemlinK 
or  testifying  n  witncFS,  or  a  party  to  (he  action  or  apecial  pro- 
cepdinc,  while  Roing  to,  reniainiUK  at,  or  returning  fr<iui,  the 
cittiuE  where  it  is  noticed  for  trial  or  henrinj;;  and  for  any  other 
unlawful  intcrforcnce  with  the  proeecdinE"  therein. 

r».  A  pcrwiu  Hubpoenaed  afl  a  nitness,  for  rcfusiuK  or  neRlecting 
to  oboy  the  anbpoena,  or  to  attend,  or  to  be  awocn,  or  to  answer 

(>.  A  perBou  duly  notified  to  attend  as  a  juror,  at  a  term  of  the 
coart,  for  improperly  eonreraing  with  a  party  to  au  aelion  or 
■pecial  uroce*SinE,  to  be  trieii  at  that  term,  or  with  any  other 
penwu,  m  relation  to  the  merits  of  that  action  or  tipc'i'inl  pruce.'d- 
ioE:  or  for  receivini-  a  communication  from  any  person,  in  rela- 
tion to  the  merits  of  such  nu  action  or  special  proceediuR,  iiithout 
immediately  diaeloainE  the  Name  to  tlie  <M>urt. 

7.  An  inferior  raagiatrate,  or  a  judEo  itr  other  offlicr  of  an  lu- 
ferior  court,  for  pcoceedine.  contrary  to  law,  in  a  ciiusf  or  iiuiltcr. 
which  has  In-en  removed  from  his  juriKdicliou  to  the  court  iii- 
Sicting  the  punislimenl ;  or  for  disoliedieuee  to  a  lawful  order  or 
other  mandate  of  the  latter  court. 

8.  In  any  other  ease,  where  au  attachment  or  anj-  other  prn- 
ceedinE  to  punish  for  a  contempt,  has  been  unuiilly  adojiled  nnri 
practiced  in  a  court  of  record,  to  enforce  a  civil  remedy  of  a  parfy 
to  an  action  or  special  proceeding  in  that  court,  or  to  protect  the 
right  of  a  party. 

I  IS.  [AiB'd,  IHTT.]  Na  pnnliitanient  for  non-pnyiimt  of  1>- 


n 
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n  finfll  order,  mndo  .in  n  b|>'''''"I  prmi?filiDE  inatitiitMl  liv  Statu 
writ,  except  where  bd  altortiey,  tijiiusellor,  or  other  olflcer  of  the 
court,  JH  ordered  to  pay  eosts  far  luiReundiiet  ua  hu<-Ii,  or  a  witliesit 
ie  ordered  to  pay  costii  on  an  attaohueut  (or  uou-attcudauce. 

L.  iMt.eh.  Siu,  ia<aR.  S.,Stbnl.,IX;lBdm.  «3U). 

i  Id.  Id.)  nianer  doe  nAon  a  oontrael. 

_  ExL-ei>t.in  a  case  n'here  it  is  otherwise  speciail;  prexcribed  by 
law,  a  person  ahall  not  be  urresteil  or  imprisoned  for  diHol>edienee~ 
lo  a  juilgmeut  or  order,  re(|uiring  the  pnyment  of  money  dne  npoii 
a  contrui'I,  express  or  implied,  or  as  damages  foe  non-pertomiauL-e 

I  17.  lAm'd,  ISUS.]  Rnlea  of  court*  of  record,  how  Bade 
and  reviled. 

The  justices  assijmed  to  the  appellate  division  of  the  supreme 
court  eball  meet  in  cuoventioD  at  the  trapitol  iu  the  city  of  Aibitny. 
on  the  fourth  Tuesday  in  October,  eighteen  hundred  and  ninety- 
five,  and  at  least  every  tieeond  j'ear  thereafter.  They  must  aliio 
meet  from  time  to  time  at  the  same  place  wheiiever  called  to- 
gether by  at  leaHt  five  of  said  jiistifes  at  n  time  to  bo  fixed  in  the 
Kiiid  call,  a  copy_  cif  which  Hhull  be  delivered  at  least  one  week 
before  the  time  fixed  to  Che  presiding  justice  of  each  department. 
Tiifc  convention  niiiHt  establish  rules  of  practice  not  inconHlxtent 
with  this  act  which  shall  be  bindinK  uijuu  all  the  courts  in  this 
State  and  all  the  jiidKCs  and  justices  thereof,  except  the  court  for 
the  trial  (if  impeachments  and  the  court  of  appeals.  A  majority 
o(  the  memlierH  of  uuch  eonventinii  shall  cimstituto  a  quorum. 
The  rules  thus  estnbllHhed  are  styled  In  Ihis  act  "the  general 
rules  of  practice."  The  convention  shall  have  power  to  appoint 
and  remove  a  reporter;  and  nuist  also  adopt  a  seal  for  each  de- 
partment nf  the  a]i])ellilte  division  of  the  supreme  court.  A  de- 
seriptiiiu  of  each  of  the  seals  specified  in  this  section  must  be 
deposited  anil  reiTirdeil  in  the  office  of  Ihe  secretary  of  Stiito  and 
must  remain  of  record.  The  expense  of  snch  seats  must  be  paid 
from  the  State  treasury. 

I  IH.  Ralea  to  be  nnbllataed. 

A  rule  thus  eHtabtished,  or  a  general  rule  or  order  ot  the  ronrt 
nf  appeals,  does  not  take  effect,  until  It  has  been  published  in  the 
newspaiKT  published  at  Albany,  in  which  legal  notices  are  re- 
quired by  law  to  be  published,  onee  in  each  week  for  three  suc- 
cessive weeks. 

L.  iMT.cta.tni,  M(3R.  S..Slh«d..  Mi!  JBdm.  RtSI;  L.  139.*,  oh.  M«. 

1  19,  [Am'd,  INDS.]  Conrta  to  order  ealendar  printed. 
The  supreme  court  or  a  county  court  may,  from  time  to  time, 
by  order,  i-eguire  the  clerk  lo  cause  to  be  printed  for  the  use  of 
Ibc  memlwrs  nnil  officers  (hereof,  the  necessary  copies  of  the 
calendar  of  causes,  prepared  for  a  term  of  the  court.  But  this 
Becliou  does  not  apply  to  the  city  and  county  of  New  York. 

L.  jaw,  ch,  MS. 

1  SO.  [Am'd,  1806.)  Bxprnse  to  be  a  conatr  clinrBe. 
The  cxpenHo  of  jirintiuK  the  copies  of  Ihe  calendar  for  a  term, 
shall  be  a  charge  n|Hm  the  county  in  which  the  terin  is  held;  and 
roust  be  audited,  allowed,  anil  paid,  by  the  board  of  supervisors 
thereof,  in  like  manner  bh  other  contingent  county  charges,  except 
that  the  expense  of  printing  the  copies  of  the  calendars  for  the 


WItri'S.   KTU. 


terms  or  tUe  appellntp  tliviniun  nl  lliu  aiiprviuc  court  wbk'h  shall 
be  a  charge  u|H)u  the  State  nud  Hhrill  b«  audited  by  the  i.'omptroUer 
Bud  paid  out  of  the  treaaury  of  the  Statu. 

L.iaB,cb.Ha.   lneKcciS^>(.  i.m*. 

I  VI.   [Am-d,  li!>lK(.]    Certain  pBneea  mar  be  deatroyed. 

The  appellate  division  ut  the  auprutue  court,  iu  an;  department, 
mar,  by  order  made  at  any  term  thereof,  direct  a  I'ounty  clerli  to 
destroy  any  of  the  foilowinK  papeni,  now  filed,  or  hereafter  to 
be  tiled  in  his  otHce,  which  .the  court  deems  to  hsve  become  nse- 
leiw,  to  wit:  plcndins-s,  or  copies  of  pleadinKK  furniBhed  for  the 
UKe  of  the  court:  jury  paneln;  returux  o(  inferior  courtn.  whith 
have  l»een  embodied  in  iudgroent-recordH  or  Judgment-roils:  iiin- 
IceeperH'  iicenscti.  ten  years  old:  and  returns  of  electiou  dintrk-t 
eanvaHsers.  twenty  years  old.  frbich  have  been  copied,  pursuant 
to  law.  into  ttooka  prewrved  in  hia  offi<-o.  But  this  provision  does 
not  aathoriie  the  destruction  of  a  judKment-roll,  or  a  paper  in- 
corporated or  necesaary  to  be  incorporated  into  a  judgiiient-roll. 

I  Xt,  'Writs,  etc.,  la  sane  ot  the  people,  and  In  EnttUmh! 
BbkreTlKtlvDB. 

Except  where  it  is  otherwise  specially  prescribed  by  law,  a  writ 
or  other  pruccsH  must  be  in  the  name  of  the  people  of  the  State, 
and  each  writ,  process,  record,  pleadini;  or  other  proceeding  in  a 
court,  or  before  au  officer,  initst  be  in  the  English  InnKungc,  and, 
unlesa  it  is  oral,  made  out  on  paper  or  parchment,  in  a  fair  lejiible  ' 
character,  in  wordu  at  tenglh,  and  not  iiblireviated.  Bnt  the 
proper  and  known  nnmes  of  process,  and  technical  words,  mny  be 
etprccsed  in  appropriate  lauRiiaee,  0:1  now  is,  and  heretofore  has 
lieen  cuslouary:  Buch  abbreviations  an  are  now  commonly  em- 
ployed in  the  Gngliith  taneuuge  may  be  used;  and  nuniberH  may 
be  exprowed  by  Arabic  figures,  or  Roman  numerals,  in  the  cus- 
tomary manner.  " 
IR,  S.nMIRud  t<SR.  S..SU1HI..M;:  !Xdin,.»9).  rxnuolldaleiL 

I  >S.  Id.t  teste  aiid  petaen. 

A  writ  or  other  process  issned  out  of  a  court  of  record,  must 
be  tested,  except  where  it  is  otherwise  specially  prescribed  by 
law,  in  the  naine  of  s  jndge  of  the  court,  on  any  day:  muat  be  re- 
tnmahle  within  the  time  prescribed  by  law;  or,  if  no  time  is  pro- 
i>crtl>ed  by  law,  within  the  time  fixed  by  the  court,  and  therein 
upectfied  for  that  purpose;  and  when  returnable,  must,  together 
with  the  return  thereto,  be  filed  with  the  clerk,  unless  otherwise 
■pedally  prescribed  by  law. 

IR.a.  in,lt;L.  IMT.Cb.  »D.I9T:L    IMT,  cb.  tTI,  1 1«. 

I  S4.  Id.)  to  be  anhiicplbrd  or  ladsrsed)  wken  error,  etc., 

A  writ  or  other  process,  issued  out  of  a  court  of  record,  must, 
before  the  delivery  thereof  to  an  officer  to  be  executiil,  be  snii- 
Bcribed  or  indorsed  with  the  name  of  the  officer  by  whom,  or  by 
whose  direction  it  was  granted,  or  the  attorney  for  the  party,  or 
the  person  at  whose  instance  it  was  issued.  A  writ  or  other  pro- 
ceM  thus  subscribed  or  indorsed,  is  not  void  or  voidable,  by  reason 
of  having  no  seal  or  a  wronR  seal  thereon,  or  of  any  mistake  or 
oioisiiion  in  the  teste  thereof,  or  in  the  name  of  the  clerk,  nntesa 
tt  was  issDed  by  special  order  of  the  court. 
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I  2S.    [Am'd,    1N7T.J     \u  dlBcontlnnanPe   br   remBOii    of    v*- 

Au  Bttiuu  or  speciul  procecdiug,  oivil  or  (criminal,  id  a  court  of 
record,  is  not  disconliuiiiMl  by  a  vacaDoj  or  (.'haaire  in  tbe  judg«a 
of  the  t'Olirt,  or  liy  tlie  rt-fli'ction  ov  re-aiipointiiicnl  of  a  judge; 
but  it  niiist  bo  routiniU'd.  hrani  and  determined,  by  the  L-ourt,  bh 
eoiisHlnli'd  nt  tliu  tiini'  n{  tliE!  hi^ariiiK  "f  detenui nation.  After  a 
judKe  U  out  nt  ofliee,  lie  may  aetti*-  a  ease  or  exeeptioua,  or  make 
any  return  of  proi-ecdiugs.  had  befori'  Lim  while  he  wos  in  office, 
and  may  U>  eomiii-llud  no  to  do.  by  the  court  in  which  the  action 
or  spc-ciai  proceeding  ia  pending. 
!R.  8.a;T,iJ. 

iSn.   In    NfiT.Vnrk.    nnd    Brooklyn,    «DDtlniikiie«    of     i>r*- 

"■"piittiicH  roinmenooil  brfore  JuilKeit. 

'n  ''"■  rity  niL'l  i'oiitit.v  of  NVw-YorV  and  in  the  rnunty  of  Kinfcti. 
a  epetial  iiroctH.'diiiK  inHtitutcd  befori.-  a  judKe  of  a  eonrt  of  re<-ord. 
or  a  i)roi'ccding  romuienctii  iiefore  n  judge  of  the  court,  out  of 
court,  in  an  action  or  Hpecial  proceeding  poitdiug  in  a  court  of 
record  may  be  coutinued  from  time  to  time,  l)efore  one  or  more 
other  juil^i'N  of  the  aame  court,  with  lilic  effect,  as  !f  It  had  been 
inxtituteii  or  coinmi^iiLTd  before  the  judge,  who  last  henrsi  the 
same,    (See  §  771.  post.) 

(    27.    [.«^ni-d,    1809.J       Provlnlonii    renpeptlUK    thr    iip«Ib    of 

The  seal  of  tbe  court  of  a|ii)eflla,  and  o[  each  other  court  of 
re<iinl  in  the  State,  now  in  use,  shnll  continue  to  be  the  nenl  of 
the  eonrl  in  which  it  in  In  n«e;  and  the  sea!  kept  by  the  county 
i-lcrk  of  each  conuty,  Khali  eoiitinno  to  lie  the  seal  of  the  enpreme 
ennrt.  in  that  conuty,  and.  except  in  the  city  and  county  of  New- 
York,  o(  Ihe  county  cimri  in  that  county.  The  Real  of  the  sur- 
rogatt!  of  ea<'h  county  stiall  continue  1o  be  the  acal  of  the  surro- 
Rate'N  court  of  that  loiinty,  ami  must  he  uacd  as  snch  by  an 
officer,  who  diwharges  tho  dnties  of  the  surrogate.  A  description 
of  eacli  or  (he  Reals,  s|)ei-ilicd  in  thin  Rection,  must  he  deposited 
and  rccordi^  in  the  office  of  the  secretary  of  State,  unieita  it  has 
already  been  done;  and  mual  remain  of  record. 

i  2H.  Sen  In  of  conntleH. 

The  seal  kept  by  a  county  clerk,  as  prescribed  in  the  last  sec- 
lion.  Rhali  continue  to  be  the  sieal  o(  the  county,  and  must  be  used 
by  him  where  he  is  re<iuire(l  to  use  an  official  seal. 


i  Ml.  [Repealed,  1892.  ch.  077.] 

I  no.  Neiv  iiealD. 

When  the  peal  of  a  court  is  so  injuretl,  that  it  cannot  be  con- 
veaiently  used,  the  court  must  cause  it  to  be  destroyed:  and  when 
the  seal  of  n  court  in  lost  or  destroyed,  the  court  must  cniis^e  a 
■lew  seal  lo  lie  made,  similar  in  nil  respects  to  the  former  seal, 
which  shall  become  the  seal  or  the  court.  The  expense  of  a  new 
seal  for  a  county  clerk,  a  snrii>gate's  court,  or  a  local  court  in  a 
city,  must  be  paid  as  part  of  the  coutiuK<'Ut  expenses  of  the  county 
or  of  the  court,  uh  the  case  rciiuircs.  The  expense  of  a  new  Beal 
for  anv  other  court  mui^l  be  pant  from  the  State  treasury. 


.oogic 
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c.  1,  t  1.  a.  3  SITTINGS  OF  COURTS.  tt  31-34 

ARTICLE  THIRD. 

Mimxllaneous  provi*ioni>  Tilaling  to  the  giltingt  of  the  court. 

Ho  ilquois,"  ^lc„  "u  be  •u^ln  cdurt-hoiuf, 

AdJourDincDt  of  coart  to  ■  tutnre  dsr. 
AdJuaniBwat  ol  lenu.  jiHlira,  nut  apiit^rlDS, 


,  br  failure  or  I 


I  31.  [Am'd,  IBDff.]     Homam,  fael,  etc.,  how  (nrnlnhed. 

Eict^it  where  other  provieion  is  made  Ihoretor  by  law,  the 
board  of  BnperriBOrs  of  each  eouDty,  and  in  The  Oit.v  of  New 
York  the  mUQidpa)  asaenibly  thcniif,  miiNt  provide  each  court 
of  record,  npirainled  to  be  held  therein,  with  iirojirr  mid  cimvp- 
Dient  rooms  aud  furniture,  tutfethcr  with  altcmliiiits,  fui'i,  liehts, 
■nd  tttntionery  suitable  aud  sutTicieiit  for  tJie  truiisiictiun  of  its 
bnainesn:  Had.  upon  an  order  of  the  court,  fur  xuitnlilc  and  ]>ro|H'r 
food  and  lodRJnc  and  expenses  for  a  jury  kept  toirelher  eithi>r 
dnrinpr  the  proKrew  of  *he  trial  or  after  their  retirement  for  de- 
liberation. IC  the  Huperrisors.  or  said  mnuicipnl  nxHemlily,  shall 
neclw't  HO  to  do,  the  court  may  order  tho  slii-rifT  to  lualte  the 
requisite  provision:  and  the  expenBo  incurred  by  liiin  in  cnrryinK 
the  order  into  effect,  when  certlSfd  by   the  ccmrt,   is   a  county 

Co.  Prac.HlS,3SuulS1,coii«oIIilsted;L.  1899.  cb.  ST.    In  effect  Sept.  1. 1999. 

I  33.    [Au'd,  ISTT.]    Ko  Ilqnors,  etc.,  to  be  Hold  In  conTt- 

StronK.  HpirituouB,  or  fermeiiteil  liquor,  nr  nine,  sliall  nnl,  un 
toy  pretenne  whateTer,  be  sold  wilhin  a  bui1<1in>r  esl.tblished  a«  a. 
conrC-hniiKe  for  holding  courts  of  record,  while  siicb  a  ciiurt  is 
•ittiDg  therein. 


I  S3.    PeUBlir. 

A  person  violatlns  the  last  8 


I  34.    [Au'd,  ISftB.]    Adjoprnment  at  vonrt  to  a  future  day. 

Ani  term  of  a.  court  of  record  may  bo  adjoiirmil  from  d^iy  to 
dap.  or  to  u  apeeiSed  future  day,  liy  an  entry  in  tiie  rnitintPH. 
Juron  may  be  drawn  for.  aud  n'ltitied  to  attend  a  term  sn  ad- 
joamed.  and  causPH  may  lie  noticed  for  trliil  tliereiit.  an  if  it  w;is 
held  b7  orieinal  appointment.  Any  judce  of  lite  <  oiirt  may  fi> 
■djonm  a  term  thereof,  in  the  absence  at  n  Hi.tfficient  number  of 
jnd^M  to  bold  tbe  tenn. 
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f  30.    [Ana'd,  18TT.]    AdioaraueBt  or  tern,  |ad«e  not  ap- 

If  a  judg«.  autborkzed  to  bold  a  term  ot  n  eourt,  does  not  come 
to  the  place  where  the  term  is  uppointed  to  'be  held,  belorp  four 
o'clock  in  the  utleroonn  of  the  dny  so  appointed,  the  aberiff  or 
clerk  must  then  (^)en  Ihe  term,  and  forthwith  ndjourn  it  to  Diue 
o'cLoek  in  the  nioriiintE  of  the  next  day.  If  such  a  judKe  attends 
by  four  o'clock  in  the  afternoon  of  the  ■Hecond  day.  be  must  open 
the  term;  otherwise  the  sheriff  or  the  clerk  most  adjourn  it  with- 


I  ae.    [Ain'il,  18TT.]    Wben  coarl  to  be  adjoamcd  to  k  day 

If.  before  four  o'clock  of  the  second  day,  the  sheriff  or  the  clerk 
receives  from  a  judge,  authorized  to  bold  the  term,  a  written 
direction  to  adjourn  the  term  to  a.  future  day  certain,  he  must 
adjourn  it  accordingly,  instead  of  adjourniue  [t  as  prescribed  In 
the  last  section.    The  direction  must  be  entered  in  the  miantes  ai 

I  ST.  Csnaes  tried  eloeirbere  tban  ■!  coart-boiue. 

The  parties  to  an  action  or  spesHal  proceeding,  pending  in  n 
court  of  record,  may.  with  the  coni<ent  of  the  judge  who  Im  to 
try  or  hear  it.  without  a  jury,  stipulate  in  writing,  that  it  rfinll 
he  tried  or  heani  and  determined,  elsewliere  than  at  the  court- 
house. The  Btipulation  muut  iqwrify  the  pbice  of  trial  or  hearing, 
and  must  be  filed  in  the  office  of  the  clerk;  and  (he  trial  or  bearing 
must  be  brought  on  upon  the  usual  notice,  unless  otherwise  pro- 
vided iu  the  stipulation. 
U  1S4T,  cb.  4T0.  i  41.    Sn  I  SSB. 

g  .tS.  OoTErnar  mar  chanK«  place  for  hBldlBK  coorta  of 
record. 

If  the  governor  deems  it  requisite,  by  reason  of  war.  pestilence. 
or  other  public  calamity,  or  the  danger  thereof,  that  the  neit  en- 
suing term,  or  the  ueit  enxuing  adjourned  sitting,  ot  the  court 
of  appealH,  or  that  the  next  eusuini;  term  of  any  other  court  of 
record,  appointed  to  be  held  elsewbcre  than  in  the  city  of  New- 
York,  should  be  liehi  at  n  plnce.  other  than  that  where  it  is  ap- 
pointed to  be  held,  he  may,  by  proclamation,  appoint  a  dilTereot 
place  within  its  district  for  the  holding  thereof;  and  at  any  lime 
thereafter  he  may  revoke  the  np|v>intment,  and  appoint  another 
place,  or  leave  the  term  to  he  held  nt  the  place  where  it  would 
have  been  held,  but  for  his  appointment. 

I  3D.  Saoh  appolntinektt  etc.,  to  be  recorded  and  pnb- 
■■■bed. 

Such  an  appointment  or  revocation  must  be  under  the  hand  of 

the  governor,  and  (llfd  in  the  office 'of  the  secretary  of  State;  it 
must  be  piiblisheii  in  such  ncwspaperR  and  for  Hueh  time,  as  the 
governor  direclK;  and  the  expense  of  the  publication  must  be  paid 
out  ot  the  State  IreaRury, 

M.,18S. 

)   40.     JndKO   may   chanve   place    for    boldlns   covrt    ot 


c.  1.  t.  1,  a.  a      TRIALS  SOT  TO  ABATE,  ETC.  H  41-J3 

*ad  the  povernor  has  not  appointed,  under  the  last  two 
another  [itace  to  hold  the  aume,  the  judge,  or,  if  there  a  .  .  . 
more,  the  chief  ot  presiiilug  judge,  ilcsiniiuted  to  hold  the  term, 
msj,  by  order,  direi-t  the  term  to  lie  held  in  iinother  place,  deaig- 
nated  bv  him.  within  the  diKtrict  for  whioh  it  is  to  be  hi'ld.  Tlie 
order  uiust  be  forlhwith  filed,  in  the  office  o(  the  clerlt  of  the 
cotnity  where  tlie  term  was  to  be  held,  and  puhlished  in  such 
DeWBpapet?,  and  fur  audi  a,  time,  as  the  .indco  directn  therein: 
and  thereafter  the  governor  shall  not  appoint  another  place,  for 
holding  that  term. 


I  41.    [An'd.  INOI.]    Aclnal  iieiiRton  mar  1>c   ■•IJoni 
aaotber  place. 

If.  during  the  actual  scHRion  of  a  term  of  a  court  of  record,  the 
Jitdge.  or  a  majority  of  the  jwdgeR,  holding  the  hbbc,  deem  it 
inexpedient,  by  reason  of  war,  peatileii<.-e  or  olhtT  public  cataniiiy, 
or  the  danger  thereof,  or  (or  want  of  suitable  Hcconimodation, 
that  the  term  should  he  continued  at  the  place  where  It  is  rhen 
beiug  held,  the  court  may,  by  onler,  adjourn  the  term,  to  be  held 
at  any  other  time  and  place  within  its  district.  The  cnnrt_  maf 
also,  in  ita  diacretion,  where  the  parlies  to  an  action  file  n  sripulu- 
tion  that  the  same  Iw  tried  at  a.  place  irithin  the  county  wlu're 
itaid  ar^ioD  is  triable,  other  than  the  cnurt-houae.  adjourn  the 
term  to  such  place  for  the  trial  of  said  action.  Notice  of  such  an 
adjournment  rnuat  be  given,  as  the  court  directs  by  the  order. 
L.  )•<».  cti.  199,  Ont  clmu  nr  I  9  l<  Edm.  KC)i  aail  L.  ISec,  ch,  171,  l3(6Edm.W)i 

I  4Z.  Plaoe  for  llaiaiDS  eonrts  In  city  of  Neir-York, 
kvw  cfaaiiflwd. 

The  mayor,  or,  in  cnsc  ot  his  abaenee,  or  other  disability,  the 
recorder  ot  the  city  of  New-York,  may,  by  proclamation,  direct 
that  the  next  ensuing  term  of  any  court,  other  than  the  court  ot 
appeals,  appointed  to  be  held  in  that  city,  shall  be  lield  in  any 
buildiivr.  within  the  city  of  New-York,  other  than  the  building 
where  the  same  is  regularly  to  lie  held.  if.  iu  his  opinion,  war, 
petitlleni'e.  or  other  public  calamity,  or  the  danger  thereof,  or  the 
destruction  or  injury  ot  Ihe  building,  or  the  want  of  suitable  ac- 
rvmniodation.  rendera  it  necessary  that  some  other  plaei-  should 
be  selected.  The  proclamation  must  be  pnblishi'<l  in  two  or  more 
daily  newspapers,  published  in  the  city  ot  New-York. 
t  B.  B.  so.  H  e»  aod  XI  cooMUOaied. 

I  43,  wheB  coiirt-taonae  ■■  unlit  to  hold  conrl,  another 
l^laec   to   bv   appointed. 

If  the  building  established  on  a  ciiurt-lmUKp  in  any  other  county 
is  destroyed,  or  Is.  tor  any  cauae.  unaHfe,  inconveni<-nt,  or  niitit 
for  holding  court  therein,  the  county  jndgi»  of  the  oiuuly  may,  b,t 
ao  order  filed  in  the  office  of  Ihe  clerk  of  the  county,  appoint 
another  building  in  the  vicinity  for  tempomrily  holding  courts. 
TTie  building  so  appointed  becomew  Ihe  court-house  of  Ihe  county, 
for  the  time  being;  ami  hllaineas  Iraliaact'il  therein  has  the  same 
elFect,  9B  it  it  was  transacted  at  the  uaual  placu. 


•"     "S 
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9   44.     N.>  netioB    or    BpeclKl   vroevedtaB  Abated,    etc.,    t>r 
fAilnre  OL'  adJonriiBftent  of  court. 

Wheu  a  term  of  •  tourt  (aiis  or  is  adjoumeil,  or  the  time  or 
plucc  of  Loldiug  the  samu  is  chaugeij.  as  iirescrlbed  iu  tbis  ebnii- 
ter,  nu  uttion,  si>eciHl  proeoedine.  writ,  proePSB,  recnKiiizBiio«. 
or  otLer  iiroipmlinir,  eivil  or  eriniiunl,  returnable,  or  to  be  bpnrd 
or  trii'd.  at  thut  term,  in  not  nbiited,  diKcontinupd.  or  rendeni)  Toid 
tberi'by;  but  oil  perBons  are  honuit  to  appear,  nni  all  proeeedinK* 
t  1)0  had.  at  the  lime  and  pltipi-  to  which  the  term  is  adjonropd 
]x         -'  -  -   -   ■■         -   -. - .!,____._.__   .. 

the  t< 


t  4n.    Trial  once  commenced   may  be   eonllnaed  bcroBd 

Where  the  trial  or  hearing  of  an  IsBUe  of  fact,  joined  in  nn  no- 
tion or  HpiK'ial  proceeding,  eivil  or  erlniiQHl.  han  been  eominctieed 
at  a  term  of  a  ntvTt  of  reeord.  it  may  notwitht^tanding  the  ei- 
piration  of  the  lime  nppointeil  for  the  term  to  eontinue,  lie  eon- 
tiniii-d  to  the  coniplelion  thereof:  ineludioB.  if  the  eanse  In  tried 
hy  a  jury,  all  proeeedinEK  taken  therein  until  the  actual  divcbarge 
of  the  jiirj-:  or.  if  it  ia  tried  by  the  i-ourt  without  a  jury,  until  it 
is  finally  Bubniiltcd  for  a  decision  upon  the  merits. 
I..  1>n,  eh.  a,  1 1,  un'd.    TblBKCtloaiupenedetL.  ie(«,ch.  3:  ■«!  L.  ias»,cb,  M.  II 
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Article  1.  GfiMT"!  |»«»T 


JUDGES. 

TITI3II. 


AaTICI.E    FIRST. 


I  4«.  [Ant-d,  ISBS,  ISOT,  1003.)  Jndffe  not  t*  sit  wben  ht> 
la  a  iwrly,  4Mc..  or  ban  not  hcoFiI  nrKnmvnt. 

A  judKtr  Hhali  not  sit  nn  stii'h  in.  or  tnki-  ouy  part  in  thp  ilc- 
I'ision  of,  u  cnune  or  matter  to  which  he  in  r  purtv,  or  in  which 
hi-  has  bei-n  ntturiii']-  or  niunsi'l,  or  in  which  lit'  ix  iutcrpntpii,  or 
if  hp  in  relatiil  by  <-onsnlipiiiuity,  or  nflliiily  to  nny  pnrty  to  the 
Mintrovorsy  within  tlii.'  diith  tiegree.  Thp  tli^rpo  shiiU  hv  nscer- 
tainpil  i)y  nKcendioe  fmiii  thn  juiljcp  to  tbi>  i-omumii  an<'<'Kti>r. 
ami  cli'sifniliiiK  to  the  iiarty.  counttiiK  «  deipnv  for  cjich  iH-rMnii 
in  tH>th  lirxi*.  inrluUin^  tbi;  jnd)H>  nnd  imrly.  nnd  t'Xciiidinii  thi- 
i-oniliinn  oni-i'stiir.  Itlit  u  jiiiluo  of  the  court  of  nii|)eniH,  or  n 
jiiHlice  of  the  appellatp  diriaion  of  the  supreme  court,  iihall  not 
In-  diKi|tinIi(ip<1  from  tHkiue  pnrt  iu  th^  iIcciKinn  of  nn  nctiou  or 
dpi-ctnl  proceed ing  In  which  nn  insnrnncr  compnny  i«  n  pjirty  or 
is  inttTPiitPil,  by  rpuson  of  his  being  n  policyholder  therein.  A 
jndEi-  oihei-  Ihnn  «  judge  of  the  conrt  of  mipealri,  or  ot  the 
npiiellate  diviMon  of  the  Rnpreme  eonrt.  nhnll  not  ilccide  or  tiike 
pnrt  in  the  d^eision  of  a  question,  which  wni4  arcui-d  ornlly  in 
the  oonrt,   when   he   whs  not   present   and   RittiuB   therein   an   n 

L.  iws.  eh.  2«:  L.  180T,  cH.  Zas;  L.  1903,  ch.  216.    In  offwt  »■]«■  !■  ^"^^■ 
t  4T.  Jodce  >o(  to  lip  Intfrpntrd  In  pontn. 

A  jndee  phall  not.  direcll.v  or  indirectly,  he  intereslcd  in  the 
costs  of  an  action  or  Bpi>einl  proeeedinc,  brought  before  hiin.  or 

ei'pt  an  action  or  a  Bix^i-inl  proeeeding  to  which  hi'  in.  n  pnrty.  or 
in  nhieh  he  in  intereHled. 

3  R.  R.  ITS.  Pnrt  3,  rh.  3.  til.  1,  pun  oC  (  S. 

I  4H.  [An-d,  T8»K.]    DlMtbtlllr  or  jnUKP  In  vprtnin  npiienlH. 

\  jndRe  of  a  eoiirt  ot  record  in  not  disc[iialilled.  fmni  ]ie;irjnir  <>r 
ilecidtng  an 'action  or  siioeinl  proweiiiui;,  mailer  or  cuie.-iiiiiii,  by 
reason  of  his  beine  a  resident  or  lnx-|iaj-er  ot  a  toM  ii,  villiii;<'. 
ciiy,  or  county,  interested  therein. 


1  49.  JndK«    or    Jndse'ii    purtmer    not    to    practice    In    kla 

A  jnigt^  shall  not  practice  or  net  as  ftu  atlorucj  or  couusellor, 
*n  a  court  uF  wbich  he  in.  or  is  <>iiti1icil  lo  act  as  a  membft.  or  in 
a  CBBt>  orieinatinK  in  that  court.  A  law  iKirtliCT  i>r.  or  [mtsOii 
coDUCctcil  in  law  busincKs  n-ith  a  juiltse,  itlmll  not  practice  or  act 
as  an  atlurnt-y  or  <-uiinHi'lk)r,  in  a  court,  at  ivliicli  the  ju(tK<^  ib, 
or  is  pulLtlcil  to  ncl  as  a.  iiii'nibi'r,  or  in  a  I'nlisp  originalinB  in 
UiHt  court;  except  where  tlic  latter  !b  a  member  ot  a  court,  ex' 
officio,  and  does  not  ofliciate  or  take  part,  as  a  uember.  of  that 
court,  in  any  of  the  procoedine:H  therein.  An  ex-officio  judge  shall 
not,  directly  or  indirectly,  be  interested  Eu  the  costs,  or  the  com- 
pensation of  an  attorney  or  counsellor,  in  the  court  of  n-bich  he 
■a  ei-oflicio  a  judge. 

2  R.  a.  £76.  )  4,  and  part  of  I  B^  L,  1639.  til.  303.  11  em'd  bj  L.  lS4t. 
cb.  2TS:  ind  Id.,   cb.   840;  L.   1841,  cb.  28U,  mrc  o(  g  83;  L.  lS4i,  eb.   4T0. 


tice  tiefore  lilm{  Jodce  not  to  practice  In  a  caniie  nklek 

The  law  partner  or  clerk  of  a  judge  shall  not  practice  before 
him.  as  attorney  or  counsellor  m  any  cause,  or  be  employed  in 
any  cause  which  orifcinated  before  him,  A  judge  sball  not  act 
as  attorney  or  counsel  lor  in  any  action  or  special  proceeding, 
which  has  been  before  him  in  his  official  character. 

L.  1S4T.  cb.  4T0,  part  ot  9  M.  and  I  S2  (3  R.  8..  Dtta  ?d.,  SOT,  4M;  4  Bdra. 
MOJ, 

t  ffl.   JndK'  not  to  take  fees  for  advice  In  certain  eaaeo. 

A  judge  or  other  judicial  olficer,  shall  not  demand  or  receive  a 
fee  or  other  corapenNation,  for  glvitig  his  ndviee  in  n  matter  or 
thing  pending  before  him,  or  which  ho  has  reason  to  believe  will 
be  brought  hefore  him  for  decision;  or  for  preparing  a  paper  or 
other  proceeding,  relating  to  sucb  a  matter  or  thing:  except  a 
justice  o(  the  iieace,  in  a  case  where  a  fee'is  expressly  allon'ed  to 
him  by  law. 

3  B.  S.  2TG.  1  0  (3  R.  3..  dtb  tt..  *6e;  3  Edm.  28(>),  am-d. 
1  B2.  {An'd,  IKttO.]     Snbatltnllon  of  one  ofllcer  tor  another 
In  Bpecial  proceeding' 

In  case  of  tJie  death,  sickness,  resignation,  removal  from  office, 
abNcnco  from  the  county,  or  other  disability  of  an  officer  before 
whom  or  in  whose  court  a  siiecial  proceeding  boa  been  instituted, 
where  no  express  iimrtfiion  is  m«de  by  law  fur  the  continuance 
thereof,  it  may  lie  continuml  before  tlie  officer's  successor,  or  any 
other  officer  residing  In  the  same  county,  before  wboui  it  might 
have  been  originally  iustitutiil;  or,  if  there  is  no  snch  officer  in 
the  same  county  or  in  ease  such  officer  be  disqualified,  then  berore 
an  officer  In  an  adjoining  county,  who  would  originally  have  had 
juriMliction  of  the  subject  matter,  if  it  had  occurred  or  existed 
Id  the  latter  county:  aiid  in  ease  snch  s|iecial  proceeding  be  pend- 
ing in  a  county  court  and  the  county  judge  of  the  county  be  dis- 
quallBed  to  hear  and  decide  the  same,  then  in  such  case  all  fur- 
ther proceedings  therein  may  be  had  in  the  county  court  of  any 
adjoining  county,  which  court  nball  have  jurisdiction  to  hear,  try 
and  determine  the  same  and  to  f^iforce  its  order. 


.Google 
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l.fiS.    ProeeFdlnv"  before  iinbstltnted  oflloer. 

At  Ihe  time  and  place  spei-ifleil  in  a  nuticc  or  order,  for  a  part? 
to  Riipear.  or  for  Ruy  oliicT  pro<.-eetline  tu  Ix;  takeo,  ur  at  the  time 
flod  plaop  npceifiM  In  the  tiotiiv  to  l>o  Kivon.  as  presmbeO  iu  this 
spetion.  ihc  oflircr  Biibstitutnl  Oh  prescribt-d  in  the  last  section,  or 
in  liny  other  provlsinn  of  taw,  to  continue  s  Special  proceeding 
iiutiluted  before  nnother,  may  act,  witJl  reupcct  to  the  B|H-cial  pti>- 
ceedin^.  aa  if  It  had  been  origmally  instiluleil  before  liim.  But  a 
proceediDK  shall  not  be  taken  before  a  substituted  officer,  at  a 
time  or  place,  other  than  that  specified  in  the  oriKinal  notice  or 
order,  until  notice  of  the  suliatitution,  and  of  the  time  and  place 
appointed  for  the  proceeding  to  be  taken,  has  b£«n  giTen.  either 
by  personal  service  or  by  publication,  iu  sucb  manner  and  for 
auch  time  as  the  substituted  officer  directs,  to  each  party  who 
may  be  effected*  thereby,  and  who  has  not  appeared  before  either 
officer.  Where,  after  a  henring  has  been  commenced,  it  in  ad- 
journed to  the  next  judicial  day.  each  day  to  which  it  is  ho  ad- 
journed. In  regarded,  fur  the  purposes  of  this  section,  as  the  da; 
specified  in  the  original  nc>tice  or  order,  or  in  the  notice  to  appear 
before  the  sobatituted  officer,  as  the  case  requires. 

t  R.  S.  3SL II  a  mid  ra,  ctnuoUdKled  and  un'd. 
I  (M.  Judse  to  flle  eerttflcnle  of  aye.  eto* 
A  judge  of  a  court  of  record  must,  within  ten  da^s  after  he 
enters  on  the  duties  of  his  office,  make  and  BiRB  a  certificate,  stat- 
ing his  age,  and  the  time  when  his  official  term  will  expire,  either 
by  completion  of  a  full  term,  or  by  reason  of  (he  disability  of  age, 
prescribed  in  the  constitution.  The  certiSeate  must  be  filed  in 
the  office,  of  the  secretary  of  State,  who  must  keep  a  record  of 
the  time  of  the  conuncneement  and  termination  of  the  official 
term,  of  each  judge  of  a  court  of  record, 

I..  iKa  cb .  St,  I  s  a  Edm . «) . 
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article:  sGCOiVu. 
AUcrnei/s  and  cimnaellors  at  Imo. 

y  upppnf  In  [wiwHi  or  by  aitoroey. 

'i™Uli?(r  I'u  iiuj(.'l"lii™™ieii/ "    '" 

nHotnejB  to  pmetloe  In  New-York  city. 

or  Tlolatlou.  or  ■aflKTliif;  TioUIIwi  of  lul  ate 

■JlsaMlily  of  Httotuey;  iiroceedLDgi  tbennpim. 

jr  aiiSLri'fufloa^  bow  to  operate. 


I  ftS*  Party  taay  appear  in  pfrson  or  by  AftorMey. 

A  party  to  a  civil  actiuu,  wlio  in  of  full  age,  mar  prosecute  or 
deroni]  tiic  same  in  iici-Bon  or  by  altornoy,  at  hia  electioa,  ualea* 
ho  haa  bwn  juiUuinll^  i]i.>cinr»l  to  be  iucompctent  to  manage  hu 
affaire.  Kacfi  provision  of  tliis  att,  relating  to  the  conduct  of  an 
action,  win-rein  the  nHorncy  for  the  i>ar(j-  is  mentioned,  includes 
n  party  iiroxeciitiiiK  or  (lcfcn<liiie  ia  ikthou,  udIi-bs  otherwise 
spec'liiliy  jiroBtTiNsl  therebi,  or  iiiil(«8  tnnt  construction  is  mnni- 
fcBtly  I'cpiiEnnnt  to  Ihp  conl.-'xt.  If  a  party  bae  an  attorney  in 
the  uclion.  ho  cannot  npitcar  to  act  in  pcrKoii,  where  an  attorney 
may  apjieur  or  net  ofther  by  dpt'cial  provision  of  law,  or  by  the 
com'so  ami  practit-c  of  the  court. 

I  SO.   [Au-il.  18SS.1    KxamlDHtloii  and  admlnafon  ot  attar- 

A  citizen  of  the  State,  ol  fnii  nee,  apiilyiug  to  be  admitted  to 
prjictiec  nn  an  ottoniry  ur  connxelor  .ii  llie  courts  of  record  ot 
the  Stale.  miiKt  bi'  i-xamineil  and  licensed  la  practice  as  herein 
pri<scrihc4l.  A  State  iKianl  uf  Inn  examiiiers  is  hereby  created, 
l<>  coUKint  Af  three  nieniliers  of  the  bar,  »f  at  leaxt  t(?n  ycnrs* 
MaiiilinR.  who  Rhall  be  aiiiiointe<I  from  lime  to  time,  by  the  court 
of  api)ealii,  niid  shall  liohl  oltiee  as  a  raemlier  of  such  board  for 
a  liTin  o(  three  yenrn.  eswpt  .nder  the  first  ai>iK)lntment  tchich 
shall  lie  for  terms  of  one,  two  and  three  yenra  respectively,  until 
the  apiMilnlnient  of  his  Biifretiiinr.  Such  eniirt  shall  pri'scr  be 
rules  proviiliiiR  for  a  uiilforni  system  of  examination  which  shall 
(tovirn  sncli  lirianl  of  law  exnminem  in  the  piTformance  of  its 
dniles  and  shall  fix  the  ernnjiensallon  of  its  members.  There 
shall  Ih*  exiimiiiatiiinH  of  alt  penums  applylnc  for  admission  to 
practiee  as  nUorni'j-K  and  eonnwelorK-nt-lnw  at  leost  twice  in  each 
year  in  eaeh  jiulii-iiil  deiiarlnient  anil  at  such  other  times  and 
places  :is  ilif  ;Mnrt  of  ap|walM  may  direct.  Every  person  applyiDg 
for  such  i-MiminaiiiPii  Hliall  pay  siteh  fee,  not  to  eiceed   fifteen' 
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dollars,  as  may  be  fixed  by  the  coort  of  appeals  nn  Dpoesiair  to 
«iTer  LLi'  coal  of  such  eiaminatiuu.  On  pnrmeiit  of  ODe  eiamiaa- 
•■"■a  fee  i;ie  applicant  shall  be  enlitJed  to  the  nrtvilcBe  of  u 


ceedins  three  eiftmi nations.  Such  board  bLbII  certify  to  the  ap- 
pellate division  of  the  supreme  court  of  the  departtnent  in  whkli 
each  candidate  has  resided  for  the  post  six  months  ever;  person 
who  Bhall  pass  the  eiojninBtion,  provided  such  person  shall  luiTe 


who  Bball  pass  the  eiaminBtion,  provided  such  person  shall  Iuiti 
In  otber  respects  complied  with  the  rules  regulating  admission  t^, 
practice  aa  attorneys  and  counselorB,  which  fact  riiall  be  deter- 
mined by  said  board  before  examination.  Upon  eucb  certificate, 
if  the  appellate  divisioii  of  the  supreme  court  shall  find  such  per- 
son ia  of  good  moral  character,  it  shall  enter  an  order  licensing 
and  admitting  him  to  practice  as  an  attorney  and  counselor  in  aU 
eoarta  of  tn«  State.  Race  or  sex  shall  constitute  no  cause  for  re-  - 
fosins  any  person  examination  or  admiaition  to  practice.  Any 
fraodnlent  act  or  represenlation  by  an  applicant  iu  connection 
with  his  application  or  admission  shall  be  sufficiciit  cause  for  the 
r«TocatioD  of  his  license  by  the  appellate  divisiou  of  the  supreme 
mart  granting  the  same.  Such  hoord  Khali  render  during  the 
month  of  January,  an  annual  ncconnt  of  all  their, receipts  and 
disbnraementa  to  the  court  of  appeals.  The  court  of  appeals  may 
make  anch  proylsions  as  it  shall  deem  proper  for  aamlsslon  of 
tenoBM  who  have  been  admitted  to  pracUce  Id  other  States  or 


I  ST.   [AH'd,  18&B.]    Rolea,  how  eta>iived. 

The  rtilea  established  by  the  court  of  aiq^eals,  touching  the  ad- 
mission of  attorneys  and  connaelors  to  practice  in  the  courts  of 
record  of  the  State,  sbsll  not  be  changed  or  amended,  except  by 
a  majority  of  the  judges  of  that  court.  A  copy  of  each  amend- 
ment to  sncb  rules  must,  within  five  days  after  it  is  adopted,  be 
filed  in  the  office  of  the  secretary  of  State;  who  must  transmit  a 
printed  copy  thereof  to  the  clerk  of  each  county,  and  to  the  pre- 
siding Jnstice  of  the  appellate  diTlslon  of  the  supreme  court,  in 
each  jndicial  department,  and  also  cause  the  same  to  be  pub- 
lished in  the  next  ensuing  volnme  of  the  session  laws. 
u  isae,  A.  t*t. 

I  B8.  (AH'd,  18»3.]  HxcMVtlaiu  to  arrMliwtea  of  eertaiB 
tew  Hko*l>. 

Nothing  (Nintalned  in  the  last  two  sections  prevents  the  court 
of  appeals  from  dispensing,  in  the  rulee  established  by  it,  with 
the  WDOle  or  any  part  of  the  stated  period  of  clerkship,  required 
from  an  applicant,  or  with  an  examination,  where  the  apptlcani 
is  a  gradaate  of  the  Albany  law  gctiool,  the  law  department  of 
Union  nniversity,  or  of  the  law  department  of  the  university  of 
the  city  of  New  York,  or  of  the  law  school  of  Columbia  College, 
orof  the  law  department  of  Hamilton  Colleije.  or  of  thelnw  school 
of  (he  UniTersity  of  Bntralo,  and  the  New  York  law  school,  and 
prodncea  his  diploma  upon  hla  application  for  admission. 


eonrt  for  that  pnrpow,    Tite  clerk,  npon  the  payment  Of  the  fees 
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allowed  by  law,  mnst  deliver  to  the  person  admitted, 
under  bin  hand  and  official  aeal,  stating  that  aiich  person  has 
«o  admitted,  and  that  he  hsB  taken  and  anbecribed  the  - — ' 
tlonal  oath  or  office  as  preecribed  in  thia  section. 

I  «0.  AttorneTB  reaidlnc  In  adlalnlnv  Btate*. 
A  person,  regularly  admitted  to  pnirtice  as  attorney  and  ctva 
■eiloi",  in  the  courts  or  record  of  the  State,  whose  office  for  *J 
transaction  of  law  business  is  wilbin  the  State,  may  practice  ■ 
such  attorney  or  connaellor,  although  he  residps  in  an  adjoltiii 
state.  But  service  o(  a  paper,  which  might  I*  made  upon  him  r 
hia  residence,  l(  he  was  a  resident  of  the  Slate,  may  be  lamjt — 
npon  him,  by  depositing  the  paper  in  a  post-ofBce  in  the  city  ov 
town  where  his  oflice  Is  located,  properly  inclosed  in  a  poatpaJdl 
wrapper,  directed  to  him  at  bis  office.  A  service  thus  made  is 
equivalent  to  personal  service  upon  him. 

L.   18M.  cb.   17B.   1  1  (8  KJtn.   T0«). 

f  ei.  Clerks,  *tB.,  not  to  pmctlee. 

The  clerk,  deputy-clerk,  or  Bpecial  deputy-clerk  of  a  court  shKO 
not   durine   his   continuance   m  office,   practice   as   attorney    or 
counsellor  in  that  court. 
1  R.  a.  IDS,  t  X.  ■md. 

I  62.   §bertlli,  etc..  Dot  to  iirnctlce. 

A  sheriff,  under  Hheriff,  depuly-sber  ff,  sheriff's  clerk,  coastabtoh 
coroner,  trier,  or  attendant  of  a  court,  sball  not,  during  hia  con- 
tiniiiini'e  in  office,  practice  as  an  attorney  or  counsellor  in  au^ 

Id..   I  21,   ottsDded. 

1  «8.  [Atn'd,  IBTV.  J898.]  None  but  attoracTa  to  prseUec  tm 
'Heir  York  oltr- 

A  person  shall  not  ask  or  receive,  directly  or  indirectly,  con»- 
pensation  for  appearing  as  attorney  in  a  court  or  before  any 
magistrate  in  the  city  of  New  York,  or  make  it  a  bUBinees  to 
practice  as  an  attorney  in  a  court  or  before  a  magistrate  in  aaid 
city,  unless  he  has  been  regularly  admitted  to  practice,  as  an  at- 
torney or  counsellor,  in  the  courts  of  record  of  the  state. 

L.  IM3,<!b.M4,11;udld.,ob.gS,lllL.nM.cll.llt.    lo •([»(  Jtue  1,  WB. 

I  04.  [Am'd,  1808.]  Penally  for  violation,  or  ■■SerlBV 
Tlolatlov  of  last  seetlon. 

A  person  who  violates  the  last  section  Is  guilty  of  a  misdtv 
meanor,  and  sball  be  punished  by  imprisonment  in  the  county 

Sail,  not  exceeding  one  month,  or  by  a  fine  of  not  less  than  one 
undred  dollars  or  more  than  two  hundred  and  fifty  dollars,  or  by 
both  such  fine  and  imprisonment.  A  judee.  justice  or  ma^B- 
trate  within  the  city  of  New  York  who  knowingly  permits  to 
practice  in  his  court,  a  person,  who  has  not  been  regularly  ad- 
mitted to  practice  in  the  courts  of  record  of  this  state,  is  fnillty 
of  a  misdemeanor,  and  shall  be  punished  as  prescribed  in  this  sec- 
tion. But  this  and  the  last  section  do  not  apply  to  a  case  where 
a  person  appears  in  a  cause  to  which  he  Is  a  party.  . 

Id.iui1ia<itoli.4Sl:I»UKtch.  m.    In  «««(  Joiu  I,  UM. 
IS 
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I  MC.   DeB.th  or  dlanbilltr  of  Bttoraeri  procevdluH:*  thoiro- 

If  an  attora^r  dies,  is  reiuov<<d  or  BUBpended,  or  ulherwlse  be- 
comps  disahled  to  act,  at  any  time  before  iiidgment  in  an  action, 
DO  further  prooocdiDK  shall  be  tak(.>u  in  the  action,  agaiaat  the 
pKi-tj*  for  11'hom  he  appeared,  until  thirty  (iBys  uft^r  notice  to 
^qmtot  another  attome;,  has  been  given  to  that  party,  either 
pnsonallr,  or  in  such  other  manaer  mb  the  court  direclB. 

t  K.   8.   2ST,   g  er   (3   R,   S..  Dlh  ed.,   4TT:   Z  Edm.  SOS.). 


The  compeDBHtion  of  an  attorney  or  counsellor  for  hia  KerTJce* 
U  Koverued  by  BKreement,  express  or  implied,  which  it  not  re- 
itrained  by  law.  Prom  the  commencement  of  an  action  or  special 
proceeding,  or  the  service  of  an  answer  containinf;  a  conater- 
claim,  the  attorney  irho  appears  for  a  party  has  a  lien  upon 
hia  client's  cause  of  action,  claim  or  counterclaim,  which  attache! 
to  a  verdict,  report,  decision,  judgment  or  final  order  in  his 
client's  favor,  and  the  proceeds  thereof  in  whoaesoe'Cer  hands  the; 
may  corns;  and  the  lien  can  not  be  affected  by  any  settlement 
betwe«n  the  parties  before  or  after  judgment  or  final  order,  lie 
court  upiin  the  petition  of  the  client  or  attorney  may  determine 
and  enforce  the  lien. 

Oo.  FnclNl!  L.  UW,  ob,  «L   Id  «ffea(  Sapt.  1,  IN). 

1  ST.   [Av'd,  IRSS.]    SaapcBSlon  from  ^rsctli-r. 

An  attorney  and  counselor,  who  is  euilt,    .  __ 

practice,  crime  or  misdemeanor,  or,  who  is  giiilly  of  any  fraud 


An  attorney  and  counselor,  who  Is  guilty  of  any  deceit,  mal- 
^jmctice,  crime  or  misdemeanor,  or,  who  is  guilty  of  any  fraud 
«■  deceit  in  proceedings  liy  which  he  was  admitted  to  practice  as 
an  attorney  and  coDn«etor  of  the  courts  of  record  of  this  state, 
laay  tie  suspended  from  practice  or  removed  from  office,  by  the 
a[4>ellate  division  of  the  supreme  court.  Any  prrson  being  an  at- 
torney and  connBelor-at-law,  who  shall  be  convicted  of  a  felony, 
shall,  upon  snch  conviction,  cease  to  be  an  attorney  and  counseloi^ 
at-law,  or  to  be  competent  to  practice  law  as  such.  Whenever 
any  attorney  and  connselor-at-law  ahnll  be  convicted  of  a  felouy 
there  may  be  prpseuted  to  the  appellate  division  of  the  aupreme 
coart  a  certitied  or  exemplified  copy  of  the  judgment  of  sucli  con- 
viction, and  thereupon  the  name  of  the  person  so  convicted  shall, 
by  orOer  of  the  court,  be  stricken  from  the  roll  of  attorneys. 
Upon  a  reversal  of  such  conviction,  or  pardon  by  the  president  of 
the  United  Slates  or  governor  of  this  slate,  the  appelfatc  division 
■Iioll  hare  power  to  vacate  or  modify  such  order  of  debarment, 

I.,  ises,  th.  MO. 

I  8K    |AH>'d,  1S9B,  1886,  IBOX.]     Hnst  He  on  notloe. 

Before  nn  attorney  or  counaelnr  Ir  nunpended  or  removed  an 
prmcribed  in  the  last  section,  a  copy  of  the  charges  against 
hitn  mnst  be  delivered  to  him  personally  or,  in  case  It  is  estab- 
fiMbrd  to  the  satisfaction  of  the  court,  that  he  cannot  be  servnd 
within  the  state,  the  same  may  bo  served  upon  bitn  without 
the  state  by  mail  or  otherwise  as  the  court  may  direct,  and  he 
most  be  allowed  an  opportunity  of  being  heart!  in  bis  defense. 
It  shall  be  the  duty  of  any  dititi^ct  attorney  within  the  depart- 
ment, when  so  designated  by  the  appellate  division  of  the  hu- 
preme  coart,  to  prosecute  all  cases  for  the  remuvul  or  siiKpon- 
lion  of  attorneys  and  counselors  as  sforeHaid.  The  presiding 
jnntice  of  the  appellate  division  making  the  said  order  of  deaig- 
natioii  aforesaid,  or  the  order  of  reference  in  such  cases,  may 


> 
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mah^  an  order  dIrei?tiDg  the  csppDn^a  of  sncb  procMdioKa  to  be 
paid  b;  the  I'ouuty  Irensiin^r  of  the  count;  where  the  attomcj 
or  eounselor  renioveil  or  mispended.  or  Hgainat  whom  <-harK«B 
were  made  ns  sforeBHlil.  hncl  bin  last  known  place  of  residpncw 
or  principal  place  of  businesB.  which  expenses  shall  be  a  cbarge 
DpoD  such  count;. 

L.  ISSG,  rb.  Me;  L.  1896.  rli.  55T;  L.  1903,  rb.  S2T.    In  (««t  Sept.  1.  IBDS. 
I  60.  Rcmovit]   or  mnapensloiit  hoiv   to  operBtr- 

The  Huspeiision  or  removal  of  an  attorney  or  connaelor,  by  the 
snpr^me  court,  operates  a«  a  nuspeusion  or  removal  In  every 
court  of  the  state. 

1  R.  S.  lOB,  Ont  cUius  of  |  2S. 

I   TO.  PuntubmeDt  for  deceit,  etc. 

An  attorney  or  counselor,  who  is  guilt;  of  any  deceit  or  eollt- 
sion.  or  consents  to  any  deceit  or  collnaion.  with  intent  to  de<-eive 
the  eonrt  or  a  party,  forfeits,  to  the  party  injnri'd  by  bis  det^t  or 
coliuaioD,  treble  damages.    He  is  also  guilty  of  a  misdemeanor. 

2  B.  a.  287.  1  as  (S  R.  S..  om  ti.,  trt:  2  Edm.  298).    a^t  IVnal  Code  I  148L 
I  71.  Id.)  for  -n-liral  delay  of  actloD. 

An  attorney  or  counselor,  who  wilfully  delays  his  client's  caase, 
with  tt  Tiew  to  his  own  gain,  or  wilfully  receiveB  money,  or  an  al- 
lowance for  or  on  account  of  money,  which  he  has  not  laid  out 
or  become  answerable  for,  forfeits  to  the  party  injured,  treble 
damages, 

td.,  I  as.     See  Fvanl  Cod.',  |  I4S. 

iT2.  AHonry  not  to  lend  bU  nnme. 
[  an  attorney  knowinjily  permits  a  iKrson  not  being  bis  general 
law  partner,  or  a  clerk  in  his  office,  to  sue  out  a  mandate,  or  to 
prosecute  or  defend  au  action  in  his  name,  he,  and  the  persion 
who  BO  uses  bis  name,  each  forfeltsi  to  the  party,  against  vhom 
the  mandate  has  been  sued  nut,  or  Ihe  action  prosecuted  or  de- 
fended, the  Bum  of  fifty  dollars,  to  be  recovered  iu  an  action. 

Id.,  i  TO.  .m'd. 

I  TS.  AttoPii»>-  vol  !•  bay  claJaa. 

An  attorney  or  counHcllor  shall  not.  directly  or  indirectly,  buy. 
or  be  In  any  manner  Interested  In  buying,  a  liond,  promissory 
note,  bill  of  eirhanjfe,  book-debt,  or  other  thing  in  action,  with 
the  intent  and  for  the  purpose  of  bringing  nn  notion  thereon. 

Id.,  S  71. 

I  74.    [An'tl.  18T».]     Crrlnln  loiuiii  pPOhlblt«il. 

An  attorney  or  counsellor  shall  not,  by  himself,  or  by  or  in  the 
name  of  another  person,  either  before  or  after  action  lironght, 
promise  or  give,  or  procure  to  be  promised  or  iciven,  a  valuable 
consideration  to  any  person,  ns  nn  iniliicement  to  placing,  or  in 
consideration  of  having  placed,  in  his  hands,  or  in  the  hands  of 
another  person,  a  demand  of  any  kind,  for  the  purpose  of  briug- 
ing  an  action  thereon.  But  this  section  does  not  apply  to  an 
agreement  between  attorneys  and  counsellors,  or  either,  to  divide 
between  themselves  the  compensation  to  be  received. 

Id.,  {  73. 

S  7S.  Penallr. 

An  attorney  or  counsellor,  who  violates  either  of  the  last  two 
sections,  is  guilty  of  n  misdemeanor:  and.  on  conviction  thereof, 
shall  he  punished  a<'CordinBly.  and  must  be  removed  from  office 
by  the  supreme  court 
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i  T«.    l.lailatl«ii  Ol  preeedlBK  iiectlonB. 

Th*  last  three  sections  do  not  prohiliit  the  rcwipl,  by  nn  sttor- 
Bey  or  coniui^llor,  or  a  bond,  promiBHory  note,  bill  of  exchange; 
book-debt,  or  other  thing  in  uction,  iti  pa; meat  tor  |>roperly  sold, 
■r  for  Bervict*  actoally  rendered,  or  for  s  debt  antecedently  con- 
tracted; or  from  buying  or  receiving  a  bill  of  exchange,  draft,  or 
other  tbiog  in  action  for  the  purpose  of  remittance,  and  withoot 
intent  to  violate  either  of  those  Bcctiooe. 

1  B.    8.   38T,   I  14. 

%  TT.   Same  rale  wlie>  psFty  itronecateB  In  peFioa. 

The  iBBt  four  Bections  apply  to  a  person  nroBeciitiiix  an  action 
in  perBon,  who  doi's  Hii  act,  which  an  attorney  or  couimellor  Is 
therein  forbidden  to  do. 
I^  IMT,  ch.  4T0.  pirt  or  I  «T  n  Edm.  EBO). 

t   TH-   PBrtnrr    at    dlatrlel-Bltoravr,    etc,    not    to    defend 

An  attorney  or  connsellur  shall  not,  directly  or  indirectly,  ad- 
vise coacpminE'.  aid,  or  take  any  part  in,  the  defence  of  an  action 
or  special  proceedine,  civil  or  criniiual,  brought,  varrlod  ou.  aided, 
advocated,  or  prosecuted,  aa  attorney-general,  district -attorney, 
or  olhrr  pul)lic  prosecutor,  by  n  prrsoii  with  wliom  he  Is  inter- 
ected  or  connected,  either  directly  or  Inrtirfclly,  ns  a  law  partner; 
or  take  or  receiTp,  directly  or  indirectly,  from  n  defendant 
therein,  or  other  person,  a  fee,  Kralnily,  or  reward,  for  or  upon 
any  rsnse,  consideration,  pretence,  uiKlentlanding,  or  agreement  , 
whatever,  either  express  or  implied,  havjni;  relation  thereto,  or 
the  proaecntioD  or  defence  thereof. 

U  IMS,  cb.  130.  i  1  (4  Bdm.  SS4),  nmil.   3m  rmil  Oode,  )  STO. 
I   TO*  AllorneT   not   to  defend   when   !■«   baa  been  pnbllo 
»r*oecalor. 

Ad  sllomey  or  connaellor,  who  has  brought,  carried  on,  aided,  ad< 
vocated,  or  prosecuted,  or  has  been  lu  any  wise  connected  with,  an 
action  or  special  proceeding,  civil  or  criminal,  as  attorney -general, 
district-Btlomi>y,  or  other  |Hit>lic  prosecutor,  nhnll  not,  at  any 
time  thereafter,  directly  or  indirectly,  advise  couceruiiig,  aid,  or 
lake  any  part  in,  the  defence  thereof;  or  take  or  receive,  either 
din-ctly  or  indirectly,  from  a  defendant  therein,  or  other  person, 
a  fee,  gratuity,  or  reward,  for  or  upon  nny  cause,  consideration, 
pretence,  understanding,  or  agreement,  either  cxpresH  or  implied, 
having  relation  thereto,  or  to  the  prosecution  or  defence  thereof. 

Id..  1  ;;,  amd.     scc  VtatI  Uwk.  I  UTO. 

i  SOt  Penalty- 

An  nltoraey  or  counsellor,  who  violates  either  of  the  last  two 
•erlions,  is  guilty  of  a  misdemeanor:  nnd,  on  conriotinn  thereof, 
shall  lie  punished  accordingly,  end  must  be  removed  from  office 
by  the  aupreme  court 

U-.    i    3- 

I  81.   IJaaitatlon   of  tirovlstona. 

This  article  does  not  prohibit  an  attorney  or  counBellor  from 
defending  himself  in  person,  if  prosecnted  either  civilly  or  crim- 
{Daily. 

Id  .  I  4.     Sh  rend  Code,  )  «tl- 


D,g,t,ioflb,GoogIe 
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ARTICLE  THIRD. 

Otntral  provitione  concenUnq  certain  vUniatnT-iai  officert,  co»- 
tiected  with  the  adminUtration  of  jimtice  ;  and  apecutl  prooi- 
tiotu  aoneeming  officer*  of  that  deieription,  aitached  to  two  or 
more  court*. 

Sec.  S2.  Qudlflcntloiui  of  itmogriDfaer. 

fia.  UEDCral  duty  or  itEmsnpber;  nattt.   iThcn  to  be  flltd. 

80.  Rt«DOffrapbfln  to  fnntlal]  cratnltoudx  c^eA  of  proccfldlngs  to  Jnd^. 

ST.  TticK  Kctlona  (piiUrabla  In  aHliIlnt-alenosrapbcn. 


inlutd  la  K 


W.  Peullf  for  B»gleM  of  offlcar  to  «tteim  Murt. 

tSZ.  [Am-d,  190».}  ttnnliaciLlIaBB  at  iilFiiaKraphFrii. 
neb  NCcpoRraiihcr,  appcified  in  Ihie  acl,  is  Mn  oWivr  ot  the 
court  or  courts,  for  or  by  which  be  ie  appoiotpd:  atid.  beforv 
ODtprinE  upon  the  discharee  of  bia  duties,  muat  HubHcribc  the 
I'onHtitiitldiiBl  oath  of  oSlce.  and  file  tbo  xame  in  the  office  of  the  , 
clerlt  of  the  court,  or,  in  tht>  Buprenie  court,  in  the  office  of  the 
clerk  of  the  count.v  when)  the  term  Mia,  or  the  judKe  rcsidrx, 
by  which  or  by  whom  he  is  appointed.  A  piTKon  Bhull  not  he 
nppoinfmi  to  the  office  of  stenottrnpher,  unless  he  Is  Bhi11«d  in 
the  Hteiiocrnp.hic  art  No  stenoftrBphrr  of  sny  court  in  thin 
state  Hhull  be,  or  become.  Interested,  directly  or  indirectly,  an 
eontractinff  party,  partner,  wtoekholder  or  otherwine.  in,  or  in 
the  pt-rformnnce  of,  any  contract,  work  or  business  relatinf; 
to  the  preparation  or  printing  of  any  case,  or  any  case  and 
oxceptinns,  or  nny  case  roiltainlnR  exceptions  on  appeal,  or 
any  hill  of  exceptions,  or  papers  on  appeiil  from  non-onnnier- 
ateil  motions,  or  briefs  or  points  of  counsel  in  any  case  in  any. 
court  of  this  state.  If  any  such  sleiiom'npher  s)iall  lie.  nr  be- 
come, so  interested  io  any  such  work  of  prcimralion  or  printintc. 
uiili'SM  Ihe  same  shall  be  deyolved  upon  him  by  Ian,  be  sball 
forfeit  his  office, 
L.I9a3.cli,u;,    In  effect  Sept.  I.  DO). 

I  H3.  (Am'd,  1H93.  1»02.]  araera.!  daty  of  ■tcnoKrapkent 
nolrii  whvn   to   he  tilrd. 

FfScb  stenographer  s|>ecified  in  this  act  must,  take  full  sten- 
oRrapbic  notes  of  the  testimony  a[id  of  all  other  proceedinKs  In 
eni'h  cause  tried  or  heard.  The  court,  or  a  judge  thereof,  may, 
in  ila  or  his  discretion,  upon  or  without  au  application  for  that 
puruone  make  an  oriler  directing  the  stcnoKrapher  to  61e  with  the 
clerk,  forthwith  or  within  a  sput'ilied  time,  the  orlKinal  stenogra- 
phic notes  taken  ujion  a  trial  or  bearing.  wbereu])on  the  steiiog- 
niiiher  must  tile  the  same  accordingly.  Such  stenographer  shall 
take  complete  stenof;raphic  notes  of  each  ruling  or  derision  of 
the  presidium  judge,  aud  when  the  trial  Is  by  jury  each  and  every 
remark  or  comment  of  such  judge  during  Ihe  trial,  wbeti  re- 
qaested  so  to  do  by  either  party,  together  with  each  and  every 
ezccption  taken  to  any  such  ruling,  decision,  remark  or  comment 
'  7  or  on  behalf  of  any  part;  to  the  action.    In  case  of  an  appeal. 
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ITM7  remark  ur  conuueDt  of  sucli  ju<^:e  durioK  the  tritil.  liuly 
Kctpted  to.  shall  be  the  subject  ot  review,  but  the  case  abil  ex- 
cvptiuDH  un  appeal  shall  be  HCttled  by  the  trial  justice  as  now 
provijed  by  Ian-.  After  any  such  ruling,  decision,  remark  or 
commeDt  has  been  made  the  saue  shall  not  be  altered  or  amended 
by  tbe  stenographer,  or  the  jud^e  presiding  at  the  trial  without 
Ike  Mfflsent  of  the  party  exceptinit  theretb  whether  the  same  is 
Bade  during  the  charee  of  the  eoiirt  to  the  jury  or  nt  any  other 
flme  during  the  trial.  The  stfuograpfaer  shall,  npon  (he  payment 
*(  his  fees  aUowed  by  law  therefor,  furnish  a  certified  transiTipt 
of  (he  whole  or  any  part  of  his  niinntes,  in  any  case  reported  by 
him,  to  any  party  to  the  action  requiring  the  Bame. 
I-  \tfa.  cb.  3S8^  L.  1002.  rti.  lOe.  In  effect  Marcb  13.  1902. 
ISi.  7i»trm.  bow  vreaerTcdt  when  wrlttea  oat. 
The  oriKinal  steaographic  notes,  taken  by  a  stenographer,  are 
S««  of  the  proiwedjnga  in  the  cause:  nod.  unless  they  are  Bled, 
pursuant  to  an  order,  made  ns  prescribed  iu  the  last  section,  they 
BUM  be  carefully  preserved  by  the  stenographer,  for  two  years  . 
irt«r  Ibe  trial  or  hearing:  at  the  expiration  of  which  time  he 
may  destroy  the  same.  If  the  stenographer  dies,  or  his  office 
Women  otherwise  yacant.  before  the  expiration  of  that  time, 
tbey  mast  be  delivered  to  hia  BuccesHor  in  oflice.  to  be  held  by 
liim  viih  like  effect,  as  if  they  had  been  taken  by  him.  They 
Diut  be  written  ont  at  length  by  the  stenogrnpher,  if  a  judge  of 
liie  nrart  so  dic*rts,  or  if  the  stenographer  is  required  so  ti)  do, 
by  a  peraon  etnitled  by  law  to  a  copy  of  the  same,  so  written  out 
roless  such  a  direction  is  given,  or  such  a  roijuisition  is  made, 
tb»  ilenographer  is  not  bound  so  to  write  them  out. 

I  8S.  SteM<McrMpli*rK  to  farnlsli  acralnitOMsIr  eoplea  of 
pr«r(««lBKs.  to  jBdKe. 

Earb  stenographer,  specified  in  this  act.  must,  upon  request. 
Iwiiiti.  with  all  reasonable  diligence  and  without  charge,  to  the 
judge  bolding  a  term  or  sitting,  which  he  has  attended,  a  copy 
vrittra  out  at  length  from  hia  stenographic  notes,  of  the  testi- 
nuDy  and  proceedings,  or  a  part  thereof,  upon  a  trial  or  hearing, 
it  that  term  or  sitting.  But  this  section  does  not  affect  a  pro' 
"lion  of  law,  anthoriiing  the  jadice  to  direct  a  party  or  the 
Parties  to  an  action  or  special  proceeding,  or  the  county  treasurer, 
lopiy  the  Btenogrupher's  fees  for  such  a  copy. 

<  W.  T»  rnrBlBli  like  copies  to  pariles.  dliitHct-attorilrr 
ss'  MtoraeT'g'eu^raJ  t  pompenHBtton. 

Ei<^  sten<^n'apber.  specified  in  this  act,  must  likewise,  upim 
n^iwst.  fumi^,  with  all  reasonable  diligence,  to  the  defendant 
ID  1  irioiinal  muse,  or  a  party,  or  his  attorney  in  a  civil  cause,  in 
*hich  he  has  attended  the  trial  or  hearing,  a  copy,  written  out 
)t  Ivai^b  from  his  stenographic  notes,  of  the  testimony  and  pro- 
'wdinira,  or  a  part  thereof,  upon  the  trial  or  hearing,  upon  pay- 
°^',  by  the  pefiion  requiring  the  seme,  of  the  fees  aUowed  by 
li».  If  the  district-attorney  op  the  attomey-generai  requires 
■sHi  ■  copy,  in  a  criminal  cause,  the  stenographer  is  entitled  to 
w  Im  therefor:  but  he  must  furnish  it.  upon  receiving  a  cer- 
twale  of  the  sum  to  which  be  is  so  entitled:  whirh  shall  be  a 
^tj  rharge.  and  must  be  paid  by  the  county  treasurer,  upon 
1*  mrtificale.  like  other  county  charges. 
t  ST.  Thcie  Beetions  applteable  to  ■■■Istant  stenoKra- 
Tbe  pi 
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ployed,  pursuant  to  any  proviaioii  of  this  sot;  except  that  the 
steDugrapbic  Dotes.  taken  bj  an  HEsiBta.nt-steDORTapher,  must,  it 
he  dies  or  bia  office  becomea  otherwise  vacant,  bo  delivereil  to  th* 
atenofcrapher,  to  be  held  b;  him  with  like  effect,  as  if  they  had 
been  taken  by  him. 

I   88.  SnperTlaora   to   provide  t*r  coiapeBaailoB,   •tc.   •! 

The  board  of  superrisora  of  each  coaaty  must  provide  for  the 
paymeot  of  the  auma,  chargeable  upon  the  treasury  of  the  county, 
for  the  Balary,  tees,  or  expenses  of  a  Bteiiograiiher  or  assistant- 
HteDOKrapher;  aiid  all  laws  relating  to  raiHing  money  in  a  county. 
by  the  board  of  aupervisora  thereof,  are  applicable  to  those  snma. 

I  S».  [Am'd,  18B6,  1809,  1»03.]  Coanty  clrrk  lo  appolat 
■peelnl  depaty  to  nt(«nd   roarta. 

The  justicea  of  the  appellate  division  In  each  department  shall, 
from  time  to  tune,  appoint  and  nhall  have  the  power  to  remove 
a  clerk,  who  shall  keep  his  otBce  at  n  place  to  be  designated  by 
Uie  said  juntices.  Each  coaniy  clerk  may,  aubject  to  the  ap- 
proval of  the  justicea  of  the  Hupreme  court  residiug  within  the 
judicial  district  of  the  appointee,  from  time  to  titue,  by  an  instru- 
uient  in  writing,  filed  in  his  otflce,  npimlnt.  end  at  plcftsure  re- 
move, one  or  more  special  depnty  elerks  to  attend  upon  any  or 
all  of  the  terms  or  sittinga  of  the  eonrta  of  which  he  is  clerk, 
iind  in  any  county  having  n  population  of  more  than  Mxtj  thoa- 
aand  at  the  last  ennmeration  (exeept  a  county  wherein  providon 
is  now  made  by  law  for  the  payment  of  court  clerks  or  wherein 
the  county  clerk  rerpives  a  salary),  the  salary  of  such  deputy 
clM-ke  shall  be  fixed  by  a  justice  of  the  supreme  court,  residing 
in  such  county  and  when  the  said  salary  sbail  be  so  fixed  the 
same  shall  be  paid  from  the  court  funds  of  said  county  or  from 
an  appropriation  made  therefor.  Each  person  so  apiHiinted  must, 
before  he  enters  upon  the  duties  of  his  office,  suhat^ribe  and  file 
in  the  clerk's  office  the  constitutional  oath  of  office:  and  he  pos- 
seasea  the  aame  power  and  anthority  as  the  clerk  at  any  sitting 
or  term  of  the  court  which  he  attends,  with  respect  to  the  busi- 
uesB  transacted  thereat.  The  provisions  of  this  section  shall  not 
apply  to  the  first  judicial  department. 

L.  ISeO,  cb,  SM;  L.  1880,  cb.  60*;  L.  ISOS.  ch.  «».    In  effect  Sept.  I,  1903. 

I  90.  [Added,  1877)  Bin'd.  1S8«,  1S1>7.]  Clerk  In  IleiT-Tork. 
or  Kln^rs.  not  to  be  prferce,  etc. 

No  person  holding  the  office  of  clerk,  deputy  clerk,  special  dep- 
uty clerk,  or  assistant  in  the  clerk's  oOlcc,  of  a  court  of  record 
within  the  county  of  New  York,  shall  hereafter  be  appointed  by 
any  court  or  judge,  a  referee,  receiyer  or  commissiivier,  except 
by  the  written  consent  of  all  partica  to  the  action  or  special  pro- 
ceeding iitber  than  the  parties  iu  default  for  failure  to  ai^ear  to 

L.  isra,  cb,  VX»;  L.  ISSe,  cb.  BSS:  L.  iror.  cb.  K*.     id  effect  H*y  IT,  U0T. 

VBl.  [Am'd,  ISftS.  1901,  190S.]  Crlera  for  conrta  o<  Pe«ord. 
he  county  judge  of  each  connty,  except  Kings  and  Erie, 
from  linie  to  time,  may  appoint  and  st  pleasure  remove,  a  crier 
for  the  courts  of  record  held  in  bis  county,  who  is  entitled  to  a 
compensation  fixed  and  lo  he  pnid  as  prescribed  by  law,  except 
in  the  county  of  Westchester  where  the  compensation  of  e^ich 
crier  Bhall  be  fixed  by  the  county  jndge,  not  to  exceed  the  sum 
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of  one  tboaiand  two  hnndt¥d  dollars  a  ypar  to  ^x  paid  in  eqaa! 
month];  pajmeiitB  by  the  trea  surer  of  Went  cheater  county  in 
foil  ooRiprnttatloii  for  all  services  renilered  by  h<m.  The  justices 
of  the  BUiireme  court  residbg  in  the  eielith.  Judjcial  district, 
tuKether  with  the  county  judge- of  Brie  count)-,  or  a  mnjority  of 
Ihem,  shall  appoint,  and  luay  at  pleasure  remove  one  or  more 
(Tiers  for  all  the  courts  of  record  heJd  in  the  Knld  c<miitr  of 
Erie.  Such  criers  appointed  for  Erie  county  nhiill  cDcli  receive 
ope  thouaand  two  hundred  dollara  a  year,  to  he  paid  In  equal 
DHinthly  payments  by  the  tresHiircr  oC  Erie  count}'  in  full  com- 
peosntioo  for  all  Bervlces  rendered  by  tht^m. 
U  18W,  tb.  Ml;  L.  ISOl,  cb,  aST;  L.  I«a3.  cb.  <W1.    In  rffE^I  Sept.  I,  1903. 

I  92.  IVhPB  alierlff,  cauitnblr,  eto.,  to  art  «i>  rrler. 

A  sheriff,  deputy  sheriff,  or  constahle.  attendinfc  a  term  of  a 
court  at  record,  must,  ivhpn  required  by  the  court,  act  na  crier 
therein;  and  he  is  not  entitled  to  any  additional  compensation 
for  that  aervice. 

L.  IMT.  cb.  4T0,  pan  of  I  42  (4  Bilm.  B80J,  anl'd. 

I  Ml.  lAm'd,  18»B,  18»fl.1  Caatod)-,  ebarare  and  control  s( 
Ihr  BCSilB,   b*alEm,  fll^ii.  riaarda.  pnix-rB,   etc. 

The  sealn,  books,  files,  nwords,  papers  and  docnmenta  of  tbe 
superior  court  of  the  city  of  New  York,  the  court  of  common 
nlean  for  the  city  and  county  of  New  York,  the  superior  court  of 
Buffalo,  and  tbe  city  court  of  Brooklynk  shall  he  deposited  Id  the 
offlreii  of  the  clerks  oC  the  several  cowities  in'which  said  conrts 
hare  heretofore  existed,  and  shall  lie  kept  and  preserved  by  said 
cli'rkH,  separate  and  apart  from  the  other  hooks,  records,  papers 
and  docnments  In  their  reapcctive  offices,  and  ahalt  be  kept  in 
chance  of  special  deputy-clerks,  to  be  designated  by  said  county 
clerks,  so  as  to  be  readily  accessible  for  inspection:  and  the  jus- 
tices of  the  supreme  court,  and  the  said  clerks  of  the  snid  several 
cixintles.  respectively,  shall  have  the  same  powers  with  resgreet  to 
the  said  books,  files,  records,  papers  and  documents  ns  tbe  judfcee 
aiHl  clerks  of  said  superior  court  of  the  city  of  Xew  York,  and  the 
court  of  common  pleas  for  the  city  and  coanty  of  New  York,  the 
superior  court  of  Buffalo  and  the  city  court  of  Brooklyn,  re- 
spe<'tiTcly,  had  and  possessed  in  reference  thereto. 

I„  18»S.  rh.  Me;  L.  ISM,  cb.  74.    In  cSnl  March  B.  Isoa. 

I  ft4.  [AaCd,  IMMC,  18S7.1  iBterpreteva  (or  eoarta  of  record 
tm  KI«KS  conatr. 

The  jnstices  of  the  supreme  court  for  the  second  judicial  dis- 
trict, residing  in  Kings  county  or  a  majority  of  them,  msy  ap- 
point an  Interpreter  or  interpreters  to  attend  the  termH  of  the 
coDrtB  of  record,  except  the  county  court  and  surroBtite's  court, 
held  in  that  county,  at  which  issues  of  fact  are  triable,  and  fix 
the  salaries  of  such  interpreters  who  shall  hold  office  during 
Kood  behavior. 

L.  isae.  cb.  nt:  L.  1B»T.  rb.  81.    In  cffpct  Msrcb  23,  189T.    Sw  poit.  |  300. 

I  0S.  lAaa'd,  JSBB.]  AltcBdoata  aad  aaeaaeBV^ra,  hair  KP- 
palBtvd  IB  KtMxa  eoaatr- 

The  Jnstices  of  the  supreme  court  for  the  second  judicial  dis- 
trict residing  in  Kings  county,  or  a  majority  of  them;  the  county 
Jndxes  of  Kings  connty  and  tbe  surroiiate  of  Kings  county  mav 
appoint,  and  at  pleasure  remove  all  attendants  and  messer- 
and  court  officcra  in  their  respective  courts  in  said  coiuty. 

L.  ma,  a.9*a. 
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t(M.  Dntlra  of  pemaaB  >.ppolB4pd  nndw  laiit  Beetliii. 
Bch  of  tb?  persons,  appointed  as  proMcrilwd  Id  the  last  seftion. 
mnKt  atCeuil.  rrom  6as  to  day.  the  tprnis  and  xittiiiKH,  within  tlte 
countj  of  KiiiRR.  of  the  court  to  which  hi'  is  asHigued,  ti)  prescrrp 
order,  and  to  perform  ivliatever  servites  may  be  required  of  him, 
by  the  judge  prt-Hidiug  tbereat. 

I  97.  (ABi'd,  I8&B.  IKBO,  IftOO,  IMM.]  ShprlKn  to  aotltr  COB- 
■ia.bleB,  rt  eelem,  to  iitt«d  conrts. 

The  sheriff  of  ench  county,  except  New  Yorlt  and  KlngB,  must 
within  a  rniHunable  time  before  tlie  Bittiugr.  ill  hia  FOUDty.  of  any 
temi  oC  court,  uotif.r,  in  n'ritiiin  or  pemunuliy.  ns  many  eoD- 
Hlubles  or  li.-pnty  slierifts  of  his  county,  uh  lie  deems  uecessarj-, 
tu  appear  and  attend  upon  tile  term  during  its  sitting.  In  addi- 
tion to  HUcb  couKtables,  or  deputy  sheriFTs,  Che  justices  of  the 
supreme  I'ourt  of  tiie  eighth  judieiul  distriet  n-sidiue  in  tbe 
county  of  Erie,  or  a  majority  of  them,  ahnil.  in  their  discretian. 
appoint  and  at  their  plcaanre  niay  remove  one  or  more  court 
officers,  whose  duty  it  ahtill  bo  to  attend  at  the<  juKtlces*  cham- 
bers and  at  special  terms  o(  the  supreme  court  held  in  said 
county  of  Erie.  Such  officers  ahull  puaaeas  all  the  powers  of 
officers  dewignated  by  Bherifia  to  attend  upon  courts,  and  shall 
each  receive  a  salary  not  to  exceed  one  thousand  two  hundred 
iollars  a  year,  to  be  paid  in  cuial  monthly  pByment?  by  the 
treasurer  of  the  county  of  Erie.  The  sheriff  of  said  county  of 
Erie  Mball  not  be  reqntred  to  attend  or  dexignate  any  offlrer  to 
attend  at  justiees'  cbamliera  or  at  special  terms  of  the  nnpreme 
court  held  in  saiil  county  of  Erie  uTilesa  requexted  so  to  do  by 
the  jQBtice  presiding. '  Each  of  the  jnatices  of  the  supreme  court 
residing  in  KingR  eounty  may  appoint  and  at  pleasure  remove, 
a  clerk  to  such  juKtiee  nt  a  salarj'  not  exceeding  two  thousand 
dollars  a  year,  to  be  raiHed  and  paid  in  the  same  manner  as  the 
salaries  of  attendants  and  officers. 
tutei  sppi.  i'.  iBoi).  - 

mpensatirin  of  such  attendants  fa 
.  U'd  by  Htatute  nt  the  sum  of  three  dollars  per  day  and 
mileage,  the  number  of  attendants  to  be  appointed  for  any  one 
term  of  court,  puraaant  to  the  last  preceding  section,  shall  not 
eiceed  eighteen. 
1  B.  S.  2SS,  t  84;  L.  lOW.  cb.  SIT.     In  eBKt  HepC.  1.  1»03. 

I  90.   [Am'd,  1&08.)     PcHklir   'or   aesleel  of  oHevr  to  ai*- 

Each  constable  or  deputy  sberiff,  seasonBbl]-  notified,  as  pre- 
Bcriljcd  in  the  last  two  sectious,  mast  attend  the  term  accord- 
ingly: and  for  each  day's  neglect  he  mny  be  fined  by  the  court, 
at  the  term  which  be  was  notified  to  attend,  s  sum  not  exceed- 
ing Sve  dollars. 

Id.,  t  80;  L.  1903,  ck.  ur.     Jn  L-ffdct  Sept.  1.  1903. 
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EXECUTION  OF  HANDATEa 


CHAPTER  II. 

Powers,  Duties,  and  Liabilities  of  a  Sheriff,  or  other 
Atinisterial  Officer,  ia  the  Execution  of  the  Pro- 
cess or  Other  Mandate  of  a  Court  or  Judge,  in  a 
Cinl  Case. 

TITU      L-  PcoTliloii  nlitlii  to  th*  XiMiIln  if  Clrll  ■■■diUi  K»*nllr> 
TITLB    IL-Pn>TlilBHnIitliR  ta  tk*  IiMitioi,  ki  kHkerir,  oik  MudkU 

ktalut  Ika  Ptnoi. 
nrU  III.-AiwIlMtlo*  of  th»  fancolai  ProrialMi  to  tk*  PrMtadlm  af  ■ 

£ana«r. 

nTLI   IT.— Pawen,  Datlci  aa<  LlikllltiM  •t  kk  laeoailju  lad  Oktnlag 
Hkarlir    raivaatWkljr,  ToaeUas  Ik*  Mkttan  Tarladai  la  tkU 


IM.  TrUI  Dt  clBlDi  of  till*  bj  Ibtrd  perwn,  to  proparlr  aelitd  ttr  aherlEr. 
m.  Expcnu*.   liDv  paid. 

I  lOO.  §krrlK  to  tBHlah   vrrtBln   mlnntr. 

A  kfaeHfr,  to' whom  a  mand&te  of  any  dpBcriplioD.  is  delivered 
to  be  PK-euted,  tnuat.  without  pomponnation,  bIvp  to  the  person 
dellTPiinK'  the  lame.  If  required,  a  mintilc  in  writing,  Binned  br 
the  sheriff.  Bpfs^ifylng  the  nnines  of  the  panieH,  the  Kfneral  aa- 
tnre  of  the  mandate,  and  tbe  da;  nnd  hour  of  reeelving  the  «aine. 

3  R.   a.    MO.   I  TS  (I  R,  a.,   Dtb  ta..  TSS;   S  Bdm.  408).  im'd. 

i  101.  [Ami'«,  1877.1    Covr  ot  proeeaa,  ele.,  to  be  dellTcrsd 

A  sheriff  or  other  ofiiivr,  aerving  a  mandate,  must,  npon  the 
reqii(>kt  of  the  peraon  wrred,  deliver  to  him  a  eopy  thereof,  nlth- 
ont  compensKtioQ. 
14.,  I  n. 

I  lOa.  [ABi'd,  1877.]    BbcrlS  to  exocnle  prooesa,  «to.)  bbj- 

A  ataeriff,  or  other  ofRcer,  to  whom  a  mandate  in  directed  and 
delivered,  must  execute  the  aame  according  to  the  coaimand 
thereof,  and  make  return  thereon  of  hia  profeedinKB,  under  his 
huid-  F*or  a  violation  of  tills  provinion,  he  ia  liable  tn  the  party 
aggrieved,  for  the  damagea  Buslained  by  him:  in  addition  to  any 
latt,  or  other  paniahment  or  proceeding,  authorized  by  law.  A 
mandate  directed  and  delivered  to  a  sheriff  may  be  returned,  by 


gg  lOS-108  TRIAL,  ETC.  c.  3,  1. 1 

depoaltiuE  tht  anme  In  the  post-offlcc,  properly  iDclosed  ia  a  post- 
paid wrnpper,  aililreseed  to  the  clerk,  at  tile  plaee  where  his 
office  1b  eitUHted;  untoBB  tbe  oflicor.  makiug  tbe  return  in  the 
Dame  of  the  BberlfT,  residea  in  the  place  where  tbe  clerk's  office  ia 
•ituated. 

a  B.  S.  440,  {  TT;  L.  IMO,  eh.  22S,  j  S  (4  Edm.  880). 

i  lOS.  [Am'd,  1S770  LlabllKr  lor  BeKlect  1m  Bpeclml  w<»- 
Depdlnva- 

A  sheriff,  or  other  officer,  to  whom  In  delivered  for  serTice  or 
executiou,  a  niniidate,  authorized  by  law  to  be  iqHiieil.  Lf  a  judge 
or  other  officer,  Id  a  special  proceeding,  who  wilfully  iiegl(>ct8  to 
ejceciite  tlie  same,  may  be  fined  by  the  judge,  in  n  sum  not  ex- 
ceeding twenty-five  dollars,  and  ia  liable  to  tlie  parly  aggrieved 
for  his  dainsKOB  sustained  thereby. 
2  R.  S.    Kl.  i  I  (2  Edm.  STI). 

I  104.  Sberiff  may  command  the  poiver  at  the  coontTr  to 
orercomo  rpHlBtance- 

If  a  sherifF,  to  whom  a  mandate  Is  directed  and  delivered,  fiada, 
or  has  rcaeon  to  apprehend,  that  resistance  will  be  made  to- tbe 
execution  thereof,  be  may  command  all  the  male  persons  ia  his 
county,  or  as  many  as  he  thinks  proper,  and  with  such  arms  as 
he  directE.  including  -  any  military  orKanixatitm  armed  and 
equipped,  to  assist  him  in  overcoming  the  r(   '  ' "  '    "" 


sary,  in  arresting  and   confiiiine  tbe  resislcrs,  their  aiders   and 


abettors,  to  be  denlt  with 
2  R.  S.    441,  i  80  (S  EOm.  *SB;  3  K.  S.,  Etb  ed.,  T40). 

I  ion.  NHmi-D  of  reslHtera  to  be  cerdAed. 

Tlie  sherifE  must  certify  lo  the  court,  from  which  or  by  whose 
authority  the  mandate  nns  issaed,  the  nnmes  of  the  resistors, 
their  aiders  and  abettors,  as  far  as  he  can  ascertain  tbe  same,  to 
the  end  that  they  may  be  punished  for  their  contempt  of   tbe 

Id.,  I  Bl.  am-d. 

t  100.  PnnlBtament  for  refnulnc  to  aaslst. 

A  person,  commanded  by  a  sheriff  to  assist  him,  as  prescribed  in 
the  last  section  but  one,  who,  without  lawful  cause,  refnseB,   or 
neglects  to  ob<>y  the  command,  is  guilty  of  a  misdemeanor. 
Id,,  I  82.  .m-d. 
)  107.   Qovenur  may  order  oat  military. 

I)  the  governor,  that  the  power  of  a  county  will 
,  to  enable  the  sheriff  thereof  to  serve  or  eiecnte 
tae  procesa  or  other  mandates,  delivered  to  him,  he  must,  on  tbe 
application  of  the  sberifT,  order  anch  a  military  force,  from  an- 
other county  or  counties,  as  Is  noeesaary. 
Id.,  t  83. 

t  108.  [Am'd,  18SS.}  Trial  of  clalM  of  lltic  ky  tblrd  per- 
son, to  property  netaed  by  sheriff. 

Where  it  Is  speeinlly  prescribed  by  law,  that  a  sheriff  must,  or 
may,  In  his  discretion,  impanel  a  jttry  to  try  the  validity  of  a 
cUim  of  title  to  or  of  the  right  of  possession  of  gooils  or  effects 
seised  by  him  by  virtue  of  a  mandate  in  an  action,  interposed  by 
a  person  not  a  party  to  the  action,  the  trial  must  be  conducted 
in  the  following  manner,  except  as  otherwise  specially  prescribed 


SE 
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X.  The  sheriff  must  from  time  to  time  notify  as  man;  persona 
to  attend  as  it  is  nocessnry  In  order  to  form  a  jurr  o(  twelve 
p^noDB  QDali&ed  to  serve  qb  trial  jurors  in  the  couDtj'  court  of  tlie 
county,  or  In  the  city  and  county  of  Now  York,  in  tile  supreme 
conrt,  to  try  tlie  vaiidity  of  the  claim. 

2.  UiiQD  the  trial,  witnesses  may  be  examined  in  behalf  of 
the  claimant  and  of  the  party  at  whose  instance  the  property 
daimed  was  taken  by  the  sheriff.  For  tile  purpose  of  compelling 
a  witness  to  attend  and  testify,  the  sheriff,  upon  tbe  application 
of  either  party  to  the  inquisition,  must  issue  a  subpoena,  as  pre- 
scribed in  seetion  S54  of  this  act.  and  with  like  effect;  except  that 
B  warrant  to  apprehend  or  commit  a  witiiesH,  in  a  case  specified 
in  sedioa  S5Q  or  section  856  of  this  act  may  bo  isBUed  by  a 
jndjie  of  the  court  in  which  the  actioa  is  brought,  or  by  the 
county  JQdKe. 

3.  The  sberifr  or  under  sheriff  mnst  preside  upon  the  trial.  A 
witness,  produced  by  either  party,  mnst  be  sworn  by  the  presiding 
officer,  and  examined  orally  in  the  presence  of  the  jury.  A  wit- 
ness who  testifies  falsely  upon  such  an  examination  is  guilty  of 
perjury  in  a  like  case  and  is  punishable  in  like  manner  as  upon 
the  trial  of  a  civil  action. 

I  109.  [Am'd,  180B.]       Bspeaaes,  how  paid. 

Upon  snch  a  trial  there  are  no  coBts;  hot  the  feefl  of  the  sheriff, 
jnrors  and  witnesses  must  be  taxed,  by  a  judge  of  the  court  or  the 
conniT  jGdgc  of  the  county,  and  must  be  paid  as  follows: 

1.  If  the  jury  by  their  verdict  find  the  title  or  the  rlfrht  of 
possession  to  toe  property  claimed  to  be  in  the  claimant,  by  the 
party  at  whose  instance  the  property  was  taken  by  the  sheriff. 

2.  If  they  find  adversely  to  the  claimant  with  respect  to  all 
Ihe  property  claimed,  by  the  claimanL 

3.  If  they  find  the  title  or  right  of  possession  to  only  a  part 
of  the  property  claimed,  to  be  in  the  claimnnt;  each  party  must 
pay  his  own  witnesses'  fees,  and  the  sherlfTB  and  jurors  fees  must 
be  paid,  one-balf  by  each  party  to  the  innuiaition. 

B^ore  notifyins  the  jniors,  the  sheriff  may,  in  his  discretion, 
require  each  of  the  parties  to  the  controversy  to  deposit  with 
him  such  reasonable  sum.  as  may  be  necessary  to  cover  his  legal 
fees,  and  the  jurors'  foes.  The  sheriff  must  return  to  each  party 
the  balance  of  the  snin  so  deposited  by  him,  after  deducting  bis 
fees,  lawfully  chargeable  to  that  party,  as  prescribed  in  this  sec- 

tiDO. 
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PRISONERS,  ETC. 


Attlcle  t.  AneatlDg.  nmnrlng  t 
H.  JaUsi    lull  dliKLpUne; 

ARTICLB  PIHST. 

ArrttH^,  amveiftng  tojaO,  and  committing  a  prisoner. 

Bee,  110.  PriKiner,  bow  kept. 


117.  Ch8tg«  for  rent,  €tp..  problblted. 

lis!  Offl«r*o'r  pri«™'not  llabls''to  srirajt. 

1  110.  Prt*omer,  bow  kept. 

A  person  arreated,  by  virtue  of  an  order  of  aireat,  In  an  action 
or  special  proceeding  brought  in  a  court  of  record;  or  of  sn  exe- 
cution issued  upon  a  judgment  rendered  in  a  court  of  record;  or 
snrrendered  in  exoneration  of  his  bail;  must  tie  safely  kept  in 
custody,  In  tbe  manner  prescribed  by  law,  and,  except  as  other- 
irise  prescribed  In  llie  next  two  sections,  at  nil  own  expense, 
nntil  he  satiKRcB  the  judgment  rendered  against  bim,  or  is  dis- 
charged ilccording  to  Iniv. 

2  a.   3.  316,    11  70  aod  TT  {3  R.   S,.   DIh  Hi,.  BBO;  1  EllDI.   SU).  «>DBlldat«d 

I  111.  [Am'd,  IWtO.]       ImprlHonnipBt  on  rsecnilon. 

No  person  alinli  be  imprisoned  witliin  Ihe  prison  wnlls  of  any 
jail  for  a  longer  period  tnaii  tliree  niontlis  under  uu  execution  or 
any  other  mnnclnle  against  the  person  to  enforce  the  recovery  of 
a  HiiD]  of  uiiini>y  Ichh  than  five  Iiiindi'ed  dolliirs  in  uinoiint  or  un- 
der a  commilnient  njinn  n  fine  fur  cniitcnijil  of  court  in  the  non- 
payment of  alimony  or  eontiKel  fees  in  a  divorce  case  wllere  the 
amount  so  to  be  pntd  is  Icrb  Ihnn  Hie  i^nni  of  fire  liundn>d  dollars; 
and  where  the  amount  in  either  of  snid  cisok  is  fire  hundred  dol- 
lars or  over,  such  iniprisonment  shall  not  conliniie  for  a  longer 
period  than  six  months.  It  shall  he  tlie  duly  of  the  sheriff  in 
whose  custody  any  stich  person  is  held  to  difchitrgo  such  person  at 
the  expiration  of  said  respective  periods  n-1t!iciiil  any  tarmal  ap- 
plication being  made  therefor.  No  person  shall  l>e  Imprisoned 
within  the  jail  liberties  of  any  jail  for  a  1o[igcr  period  than  six 
months  npon  any  esecutlon  or  other  mandate  against  the  person, 
and  no  action  shall  l>e  commenced  against  the  sberifF  upon  a 
bond  given  for  the  jail  liberties  by  such  iterson  to  secure  the  bene- 
fit of  such  liberties,  ns  provided  in  articles  fourth  and  fifth  of 
this  title  for  nn  escape  made  after  the  expiration  of  six  months* 
imprisonment  as  aforesaid.  Notwitlistanding  such  a  discharge  In 
either  of  the  above  cases,  the  judgment  creditor  in  the  execution, 
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K'birh  he  bad  before  sDch  eseeutioD  or  mandate  was  iitsued;  but 
tht  prixonrr  shall  not  be  aicain  impriHoned  upoD  s  like  prace«B 
iMUed  in  the  Hamc  action  or  arrestpd  in  any  action  npon  any  lodg- 
ment nnder_  whirb  the  same  may  have  been  granted.  Eieept  in 
•  cas^  hereinbefore  speelGed  nothing  in  this  section  ahatl  effect  a 
commitment  for  contempt  of  court. 

L.    ISM,    rta.    an.    Sh    H   IDT,    ItM,    2X02,    3033. 

1112.  [Am'd,  1883.]     Id. I   ftt   otber  ooaaHea. 

In  «D7  conntr,   if  »  prisoner,  aetnallr  conlined  in  Jail,  make* 
OKth  before  the  nherlff,  jailer,  or  depnty-Jailer,  that  he  le  unable 
to   aupport   himself  duriuK   hia   imprisonment,   his   support   li   & 
conntr  charge. 
U  ISTB,  dL  EOl.  H  1  DDd  t. 
I  1I&   CbKrses  tor  food,  Btc,  irhen  prohibited, 

A  ahertff  or  other  officer  shall  not  charge  a,  jierson,  whom  h* 
'    '    ■■ '""  -.-.--.-         .-     imjj  of  receive  from 

lie  thing,   for  any 
v..-«.  ......g,  ...»»»....»  «.  „."oviii**d  for  the  offi« 

oner,  at  aoy  tavern,  ale-nc 

S  B.  8.  UB,  i  1  (S  B.  8.,  Bill  ed.,  TM;  2  Edm.  Mt). 
I  114.   Also  for  WBltlBK  for  prisoner. 

A  aheiiff  or  other  officer  shall  not  demand  or  receive  from  a  per- 
•on,  arretted  by  him.  while  In  bis  custody,  a  Kratulty  or  reward, 
B^n  nny  pretence,  for  keeping  the  prisoner  out  oC  Jail:  tor  goinc 
witli  him  or  waiting  for  him  to  find  bail,  or  to  agree  with  his  ao- 
TMaatT:  «r  (or  an;  other  pnrpoM. 
M..  I  I.  »lii'd. 
f  IIB.   Bmtrm  of  eltarves  tor  lodstuK,  etc. 

If  a  peraoD  arrested  Is  kept  in  a  bouse,  other  than  the  jati  of  the 
eoDOtj,  the  officer  arresting  him,  or  the  ^rson  in  whose  cuatod; 
he  is.  sfaail  not  demand  or  receive  from  him  any  greater  sum,  for 
lodging,  drink,  victuals,  or  an;  other  thing,  than  has  b4«n  there- 
tofore prescribed  by  the  court  of  scBaions  of  the  county;  or,  if 
no  rate  has  been  prescribed  by  the  court  of  sessions,  than  is  al- 
lowed h;  a  justice  of  the  peace  of  the  same  town  or  city,  upon 
proof  that  the  lodging  or  other  thing  was  nctiially  furnished,  at 
the  request  of  the  prisoner.  And  eiich  nn  officer  or  fierson  shall 
not,  in  an;  case  or  upon  nny  pretext,  demand  or  receive  compen- 
Hition  for  strong,  Bpiritnons,  or  fermented  liqaor,  ur  wine,  sold  or 
delivered  to  the  prisoner. 
u..  I  s. 

I  119-   Prlboner  BaKr  send  for  necesurtes. 

A  prisoner  so  kept  In  a  house,  ma;  send  tor  and  have  beer,  ale, 
cider,  tea,  coffee,  milk,  and  necessar;  food,  and  such  bedding, 
linen  and  other  neoesaar;  things,  as  he  thinks  fit.  from  whom  he 
please*  without  detention  of  the  aame  or  any  part  thereof  by,  or 
paying  for  the  same,  or  any  part  thereof  to,  the  officer  arresting 
bim,  or  tbe  peraon  In  whose  cnatod;  he  is. 
la.,  I  *. 

I  117.  tThJtiwca  for  rent,  etc.,  problblted. 

A  sherilT.  jailer,  or  other  officer,  shall  not  demand  or  recelTe 
mone;,  or  an;  valuable  thing,  for  chamber  rent  in  a  Jail;  or  anj 
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fep,  couipeueatioD,  or  reward,  for  the  oommltmeiit,  detaining  in 
custody,  releaee.  or  diBCliarge  of  a  prisoaec,  otlter  than  tbe  feea 
eipxeaaij  allowed  tlierefor  by  Uw, 
w..  I  0. 

I  118.  PriHoner,  hair   coBvercd  to  Jiill   throBKk   KMOtber 

A  Bheriff  or  other  officer,  who  has  lawfully  arrested  a  prisoner, 
may  convey  his  yrisoiier  through  one  or  murL'  other  counties,  in 
the  ordinary  route  of  travel,  Trom  the  place  where  the  prisoner 
was  HrreBted.  to  the  place  where  be  is  to  be  delivereil  or  confined. 


D,g,t,ioflb,GoogIe 


ARTICLE  SECOHD. 

JaiU;  jail  diaapHne 


I.U  in  N*.  Tork  dU. 
JalU  Id  other  countl™. 

n. 

B. 

ElUier  of  HTenl  jiUi  w 
aiU  Mid  CTlmliiil  prlwi 

a*. 

Male*  um  (fuulw  to  b< 

s. 

PwailUe*. 

M. 

J.U  phjUcUn. 

rr. 

Rnionl  of  Hck  prlmiei 

Bile  of  Hqoar  In  lull*. 

1 

IM.  Sbvllt  uawenbla  tor  tbelr  coHodr. 
I  rao.  JkII  in  new  TOPk  eltr- 

The  bnilding  now  need  as  h  jail  in  the  city  of  New- York,  tor 
the  confinement  of  priBonera  in  civil  causes,  Bhafl  continue  to  be 
the  jail  of  the  city  and  county  of  Kow-¥c)r1i,  for  the  confinement 
of  anch  pervons;  and  the  sheriff  of  the  city  and  county  of  New- 
Tork  ahall  have  the  cngtody  thereof  and  of  the  prlBonera  in  the 

9  a.  a.  438    I  12  (B  R.  B.,  GUi  Hi.,  T2Ci  2  Edm.  UIJ.  ilso  Snl  cUue  of 


fi!.: 


I  iXt,  JaJU  la  otkcr  MiiKtlea. 

The  bnildlngs,  now  osed  aa  the  jails  of  the  other  counties  of  the 
State,  ahall  continue  to  be  the  jaih  of  those  counties  respectiTely, 
until  other  bulldisKs  have  tieen  designated  or  errcled  for  that 
pnrpoae,  accordiQK  to  law;  and  the  Aieriff  of  each  county  sball 
hare  the  coetody  of  the  Jail  or  jails  of  his  county,  and  of  the 
piiaonera  in  the  same. 

Id.,  I  U.  iDd  pirt  at  1  R.  B,  380.  I  n. 

I  ISX.  BltlicF  of  SCTeral  Jails  ibbt  be  naed. 

The  sheriff  of  a  county,  in  which  there  is  more  than  one  Jail, 
may  confine  a  prisoner  In  either;  and  may  remove  bim  from  on» 
Jail  to  another,  within  the  connty.  whenever  he  deema  it  n^ces- 
sary  for  his  safe  keeping,  or  (or  bis  appearance  at  court. 

Id.,   I  U. 

I  1X8.   ClTll  sKd  eplmlaal  »Pls«Bcr«  t«  be  Inept  separate. 

se,  must  not  be  kept  in  a  room, 
a  a  criminal  charge  or  convtc- 


I  124.  Vales  akd  females  to  be  kept  separate. 

Hale  and  female  prisoners  mast  not  be  put  in  the  same  room; 
exe*vt  that  a  husband  and  his  w!fe  tnsy  be  put  or  kept  together, 
in  a  room  wherein  there  are  no  other  prisonera. 
Id..  1  JO,  .ni-d. 
I  lan.  PeaalHcs. 

A.  aherlff,  or  otber  officer,  who  wilfully  violates  any  of  the  tore- 
— ™T  provisions  of  this  title,  fortelts  to  the  person  aggrieved. 
He  ia  also  guilty  of  a  miademeaaor,  and  Bhall 


A  couTictioD   also  operates   as  a,    to^ 

I  120.  Jull  pkyslolKB. 

The  board  of  supervisore  of  each  conntr,  eicept  New-fori^ 
muBt  appoint  some  reputuble  physician,  duly  authorized  to  prac- 
tice medicine,  as  the  phyaiciaD  to  the  jail  of  the  countf.  If  there 
Is  more  thua  one  jail  tliey  must  appoiut  a  physician  to  ettch. 
The  cDtnmon  council  of  the  city  of  Nc^w-York  must  appoint  a 
similar  physician,  to  the  jaii  ol  that  city  and  county.  The  physi- 
cian to  a  jail  holds  his  office  at  the  pleasure  of  the  board  wbidi 
appointed  him,  except  in  the  county  of  Kings.  In  that  county,  the 
term  oC  bis  olBce  U  three  years. 
Id,,  imfC  or  I  28,  BB  madtaed  b;  L.  1889,  ch.  418. 

I  127.   [Am'd,  1S9K.1      ReuoT&l  at  nlolc  prlnonera. 

If  the  physician  to  a  jail,  or,  in  case  of  a  vacancy,  a  physician 
actlDK  KB  such,  and  the  warden  or  jailer,  certify  iu  wiiting,  that  a 
nri»>iicr,  conSued  in  the  jail  In  a  civil  cause,  ia  iu  such  a  slate  of 
bodily  health,  that  hie  lite  will  be  endangered,  unless  he  ia  re- 
moved to  a  hospital  for  treatment,  tbe  county  judge,  or,  in  the 
city  and  county  of  New  York,  one  of  the  justices  ot  the  supreme 
court,  mnst,  upon  application,  nialte  an  order,  directing  tue  re- 
moval of  the  prisoner  to  a  hospital  within  the  county,  desigaatcd 
by  the  judge;  or,  it  tliere  is  none,  to  such  nearest  hospital  n«  tbe 
judge  directs;  that  the  prisoner  lie  kejit  in  the  custody  of  the  chief 
officer  of  the  hospital,  until  he  has  sufficiently  recovered  from  his 
illness,  to  be  safely  returned  to  the  jail:  that  the  chief  officer  ot 
the  hospital  then  notify  the  warden  or  jailer,  and  that  the  latter 
thereupon  resume  custody  of  the  prisoner.  If  the  prisoner  ai^Q- 
aily  escapes,  while  going  to,  remaining  at,  or  returning  tram  the 
hospital,  a  new  execution  may  be  issued  against  his  person,  if  he 
was  in  his  custody  by  virtue  ot  an  execution;  or,  if  he  was  in 
custody  by  virtue  of  an  order  of  arrest,  a  new  order  of  arrMt 
may  be  granted,  upon 
this  section,  without  otl 
L.  1SS6,  cli.  we. 

I  128.  Sale  of  Itqaor  In  lallik. 

Strong,  spirituous,  or  fermented  llguor,  or  wine,  shall  not,  on 
any  pretence,  lie  sold  within  a  building  used  and  cBtablished  aa 
a  jail.  SpirilnouB,  fermented  or  other  liquor,  except  cider,  and 
that  quality  of  beer  called  table-beer,  shall  not  be  brought  into  a 
jail  for  the  use  of  a  person  confined  therein,  without  a  written 
permit  by  the  pliyslcian  to  the  jail,  which  must  be  delivered  to 
and  ke|)t  by  the  keeper  thereof,  specifying  the  quantity  and  kind 
of  liquor  which  may  be  furnished,  the  name  of  the  prisoner  for 
whom,  and  the  lime  during  which  the  same  may  be  furnished. 

i  120,   PeriDtl.  when  granted. 

Such  a  permit  shall  not  be  granted,  unless  the  physician  is  Balis' 
tied,  that  Ibe  liquor  allowed  to  be  furnished  is  necessary  tor  the 
health  of  the  prisoner,  for  whose  use  it  is  permitted,  and  that  fact 
must  be  stated  in  tlie  permit. 
la-  I  so. 

I  130.   PennllleB  tor  riolation. 

A  person  who  brings  Into  or  sells  In  a  jail,  strong,  spirituous, 
fermented,  or  other  liquor,  or  wine,  contrary  to  the  foregoing  pro- 
_  .  34 
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TUiloDB  of  this  artltrl?:  or  a  sheriff,  kopptT  of  ti  juil,  asttlHtant- 
ke«ppr,  or  au  oflitpr,  or  person  employed  in  or  about  a  jail,  who 
knowingly  suffers  lienor  or  tviae  to  be  Rolil  or  used  therein,  con- 
trary to  this  article,  is  Kuilty  o!  n  iniRdemi^iiuor,  and  shall  be  pun- 
ished accordiugly.  A  conviotion  also  operates  as  a  lorfeiture  of 
hi>  offiee. 

2   &.    S.   42S.  I  31. 


t  of  pKpcrs  OB   pFlBoner. 

A  aberttt  or  Jailor,  upon  whom  a  paper  in  an  action  or  special 
pToeceaing,  directed  to  a  irisoner  in  his  cuslody,  Is  lawfully 
■prved.  or  to  whom  anch  a  paper  Is  delivered  for  a  prIaoDor,  must, 
within  two  days  thereafter,  deliver  the  same  to  the  prinouer,  with 
•  note  thereon  of  the  time  of  (he  service  thereof  upon,  or  the 
receipt  thereof  by  him.  For  a  neglect  rr  violation  of  this  section, 
the  sheriff  or  jailor,  BuiUy  thereof,  is  liable  to  the  prisoner  for  all 
damages  ocoasloned  thereby. 

Id.,  t  >2.  im-d.    Set  poit,  J  TSS. 

I  ISa.   SkerlB  to  pernll  asecu  for  that  nnrpoae. 

Sobject  to  reasonable  reKulations,  which  the  sheriff  may  estab- 
lish for  that  purpose,  a  sheriff,  jailor,  or  other  ofiicer,  who  has  the 
cDstody  of  a  prisoner,  must  permit  such  necess  to  him  ns  is  necea- 
sarr,  for  the  personal  service  of  a  paper  in  an  action  or  special 
pro4?e«dinE,  to  which  the  prisoner  is  a,  party,  and  which  must  be 
perBonally  served. 

I  13S.  PrlsoBers  nnder  United  Stalea  prooeas. 

A  aberiff  must  receive  into  his  jnit  and  keep  a  prisoner,  com- 
■allted  to  the  same,  by  virtue  of  civil  process  issued  by  a  court  of 
record.  institQted  under  the  authority  of  the  United  States,  until 
b«  is  discharged  by  the  due  coui'se  of  the  laws  of  the  United 
States,  in  the  same  manner  as  If  he  was  committed  by  virtue  of  a 
mandate  in  a  civil  action,  issued  from  n  court  oC  the  State.  The 
sheriff  may  receive,  to  his  own  use,  the  money  payable  by  the 
United  Stales  for  the  use  of  the  jail. 

S  B.  8.   M3,  I  M  <S  B.  S.,  Stb  ed.,  743;  2  Bdm.  462). 

I  1S4.    SberlB  ■nnwt-ratile  (or  tbetr  enutoAT. 

A  sheriff  or  jailor,  to  whose  Jai!  a  prisoner  is  committed,  as  pre- 
scribed in  the  iaat  section,  ts  answerable  for  his  safe  keeping,  In 
the  conrts  of  the  United  States,  accordine  to  the  laws  thereof. 


D,g,t,ioflb,GoogIe' 
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ARTICLB  THOtU. 

Temporary  jaila,  and  temporary  removal  of  priton^tfromjait. 


I   186.   CAm'd,    1S9B.]     Wben  Jail    becomo 
ftCker  to  be  dealcnated. 

If  there  is  uo  jail  In  a  connty;  or  the  Jail — 

safe  for  the  confluement  of  some  or  all  of  the  prieonerB;  or  is  de- 
■troyed  by  fire,  or  otberwiBe;  or  if  a  peetilentiai  dlwaie  bT«<iks 
oat  in  the  jail,  or  In  the  riciuitj  of  the  jail,  and  the  pbrBidan  to 
the  Jail  certifies  that  it  is  likely  to  endanger  the  heolth  of  uiy  or 
ttll  of  the  prisoners  in  the  jail;  the  county  judge,  or,  in  tba  citr 
and  county  of  New- York,  the  presiding  juitlce  of  the  appellate 
dlriBion  of  the  supreme  court  of  the  first  department  must,  by  ua 
iDStrument  in  writing,  filed  with  the  clerk  of  the  county',  deeig- 
nate  another  suitable  place  within  the  county,  or  the  j^  of  a 
contiguous  county,  for  the  confinemeot  of  some  or  all  of  the  pria- 
oners,  as  the  cane  rpqutres.  The  place  bo  designated  thercapon 
becomes,  to  all  Intents  and  purposes,  except  as  otherwise  pr«- 
Bcribed  in  this  article,  the  jsil  of  the  county  (or  which  it  baa  been 
BO  designated,  and  the  purposes  eipressed  in  the  instrument  de*- 
ignating  the  same. 

L.  18SH.  cb.  9K:  S  B.  8.  4i».  130,  {I  14.  Ze  md  IT  (3  O.  S.,  atb  eO., 
na;  3  Bdm.    MT,    440),    eosKltdatnl,    wllh   imaDdnicoti. 

I  13S.  Devlvnatloa,  kow  aaualled. 

may  be  modified  or  rei 
1  like  instrument  in  writing,  filed 


The  designation  may  be  modified  or  revoked,  by  the  jndse  d 
"  "  with  the  c 


of  the  connty. 
M.,    i   10.    amd. 

i  13T.  Copr  Bf  dealaiaatlOB   Is  be  aerred  aa  tbe   akcrll^ 

The  county  clerk  mtist  serve  a  copy  of  the  designation,  duly  cer- 
tified hy  him.  under  his  official  sen],  on  the  sheriff  and  keeper  of 
the  jail  of  a  contiguous  county  so  designated.  The  sherift  oC  that 
county  must,  upou  the  delivery  of  the  sheriff  of  the  county  for 
which  the  designation  is  made,  receive  Into  his  jail,  and  there 
safely  keep,   all  persona  who  may  be  lawfully  confined  therein, 

Enrsuant  to  this  article;  and  he  is  responsible  for  their  safe  keep- 
Dgi  as  if  he  wts  the  sheriff  of  the  county  for  which  the  dcBlsud- 


I  IS8.  PrlsoacFH  mlrtmar  npon  1*11  llbertlea. 


t.t3,».8  TEMPORARY  JAILS.  §§  18ft-14a 

— . -pniain  within  thow  liberties;  bnt  he  may  be  removed  by 

*-*»».'  «heriff,  to  whom  he  bus  (riven  liDnd  for  the  lil)erti(-B,  to  the 
^■^  ^1  or  other  pinco  so  designated,  and  confined  therein,  In  a  c.ibo 
^wr'fcere  the  Bheriff  might  eonfino  him  In  the  jail  of  his  own  count;. 
^  B.  S.  US.  Md,  j  le. 

V  us.  J>U   llb*rtt»   to  wFlnoBcr,   wlia   beconsn   »tltl«« 
-^tJ^crct*,  bvfore  r«iiiioTitl. 

II  a  person,  vho  is  arrested,  before  or  after  the  defligDntion,  by 
Vikie  ■heriff  of  the  county  for  which  Itie  dosiguntion  )■  made,  be- 
^saunes  entitled,  after  the  designatiou,  and  before  Lis  removal,  to 
~V:I)«  liberties  of  the  jail,  he  mnsi  be  admitted  to  the  liberties  of 
«.lie  Jail  of  that  coontj,  as  if  the  designation  had  not  been  made; 
K-Mit  he  may  be  removed  by  the  sheriff  to  the  jail,  or  other  place, 
^B  desijfnated,  and  confined  therein,  in  a  case  where  the  sheriff 
xnighl  cnnGne  him  in  the  jail  of  his  own  county. 
M..  I  1».  im-d. 

I  140.  Id.t  >«  yrlsoncrB  renaoved. 

If  a  person  conlined  in  or  removed  to  the  jaii  of  a  coutignoas 
cotinty,  deaignaled  as  prescribed  in  this  article,  becomes  entitled 
to  the  tlberlies  of  the  jail,  the  sheriS  of  that  county  must  admit 
him  to  the  jail  liberties,  as  if  he  had  heeu  originally  arrested  by 
tltat  ckeriff,  on  a  mandate  directed  to  him. 
u..  f  ». 

I  141.  WkFK  deafKB^tlOB  to  be  revoked,  etc. 

Wl)en  a  jai!  is  erected  for  the  county,  tor  whose  use  the  desig- 
nation was  made,  or  its  jail  is  rendered  fit  and  safe  for  the  con- 
finement of  prisoners,  or  the  reason  for  the  designation  of  an- 
other jail  or  place  has  otherwise  ceased  to  be  operative,  the  deaig- 
nation  must  be  revoked,  aa  prescribed  in  this  article. 
M-.  1-31. 

(  142.  Copy  of  revoeatlOB  t«  be  aerTCd  on  sherllli  aber- 
iVa  dBtr  tbereOB. 

The  county  clerk  must  immediately  serve  a  copy  of  the  revoca- 
tion^  duly  certified  by  him  under  his  official  seal,  upon  the  sheriff 
of  the  same  county;  who  must  remove  the  priHoners  belonging  to 
bi*  custody,  and  confined  without  his  county,  to  bis  proper  jail. 
If  a  prisoner  has  been  admitted  to  the  jai!  liber!  Les  in  the  other 
rannty,  he  must  also  be  removed;  and  he  iB  entitled  to  the  liber- 
ties of  the  jail  of  the  county,  to  which  he  is  removed,  without  a 
»-w  bond,  as  If  he  had  been  originally  admitted  to  the  jail  liber- 
ties in  that  county;  and  the  bond  given  by  bim  applies  accord- 
ingly to  those  libertiea. 
U..   I   ».    .no. 

i  143.  RcBioT*!  of  priBOkera  In  cHae  of  Are. 

It,  by  rea*OD  of  a  jail,  or  a  bnilding  near  a  jail,  being  on  fire, 
there  b  reason  to  apprehend  that  some  or  all  of  the  prisoners  cou- 
Ened  in  the  jail,  may  be  injured,  or  may  escape,  the  sheriff  or 
keeper  of  the  jail  may,  in  his  discretion,  remove  them  to  some 
nfe  and  convenient  place,  and  there  confine  them,  until  they  can 
be  ufely  returned  to  the  jail;  or,  if  the  jail  is  deslroyed.  or  so  In- 
jured, that  it  is  unfit  or  unsafe  (or  the  confinement  of  the  prison- 
tn.  DDlil  a  deeixnatioQ  is  made,  aa  prescribed  In  section  13G  of 
lUf  act 
u.  I  as,   .in-d. 


8  144  TEMPOBABY  JAILS.  c.  3,  t.  9,  a.  S 

I    144.   (Ah'A,   INftK.]    Wtaitt   aOrer  to   aet  ia   cue   at  itb- 

If  tlie  countj  judge,  or  the  iirosidine  JUHtlco  of  tbo  appellate 
divisiou  of  tbe  Bnureinc  coitrt  of  the  first  aopitrtmotit,  Is  absent  oi 
unable  to  act,  or  nis  office  is  Tacant,  a  <io»iKiiatlon,  or  the  reroca- 
tlon  or  modification  thereof,  as  prcKcrilieil  in  this  article,  may  be 
made,  in  any  counts,  except  New-York,  b;  the  special  county 
judKe  or  tbe  diBtrict-atlornrj,  or.  In  tbe  city  and  eouu^  of  New- 
Vork,  bf  any  justice  of  the  aiiijellate  diTisioo. 

L.    l§Bfi.    <!ti.    MS. 

as 
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c.  2,  L  2,  a.  4  JAIL  UBERTIBS. 

ARTICLE  FOtTRTH. 

Jail  liderlies;  escapes. 
Set.  IIS.  Jul!  lltwHIiv  In  rertatn  Munliei. 


100.  UndpTtaklnff  to  bi^  eiffoteA  br  priaoovr. 
ISl.  For  wbom  nndcrtikliiK  to  be  htW, 

1D3,  SiuT«aflFr  of  prisoner  tiy  bin   nrrtles. 


IM.  Penalty  tor  raonlTince  at  »cipe  br  m  Bbarin,  «c, 
1145.   [Ana'd,    I8»D,   1000.    1903.1    ^"I    lllt«Ptl«B    Ib    c«rl«Jn 

Thp  foUowing  arc  the  liberti^  of  the  jail  (or  each  of  the 
panntli>9  specified,  to  wit:  For  the  eit;  and'  connt^  of  New  Tork 
the  whole  of  that  city  and  eoiiDty;  for  the  county  of  Onondoga. 
the  whole  of  the  city  of  SyracuBc;  tor  the  county  of  Monroe,  the 
whole  of  the  city  of  Rochcater;  for  the  county  of  Brie,  (be  whole 
of  the  city  of  BnfTalo;  for  the  county  of  Dntcheaa,  the  whole  of 
the  rity  of  Poughbeepaie:  for  the  county  of  Kingfi,  the  whole  of 
that  coonty;  (or  the  county  of  Alhnny,  the  whole  of  the  city  of 
Albanr:  for  the  conoty  of  Jefferson,  the  whole  of  the  city  of 
Watertown;  lor  the  county  of  Herkimer,  the  whole  of  the  Tillage 
of  ITerkimer:  for  the  coonty  of  Rensselaer,  the  whole  of  the  city 
lit  Troy;  for  the  county  of  NinRftra.  the  whole  of  the  city  of 
I^ckport;  for  the  county  of  Stetiben,  the  whole  of  the  Tillage  of 
Rath:  for  the  county  of  Nasaan,  the  wbote  of  the  town  of  Hemp- 

L.  1W6.  cb.  42;  L.  1900,  ch.  IIS;  L.  1S02,  ch.  311.    Id  effMt  April  2,  UNO. 
14«.  Id.|  la  otber  coaBtlev. 
The  libertiea  of  the  jail,  in  each  of  the  other  coooties  of  the 
State,  BH  heretofore  eatablinhed,  iihall  continue  to  he  the  liberties 
thereof,  until  they  are  altered,  or  new  liberties  are  established, 
aa  preacribcd  hy  law. 
3  B.  S.  Wl.  f  S3  (3  O.  a.,  »h  sd..  T31;  3  Mb.  4C1). 

1 14T.  Id.)  bow  laid  oat. 

'Where  the  libertiei  of  a  jail  are  altered  or  eatabliahed,  by  reso- 
lution of  the  board  of  Bupervlsore,  as  prescribed  by  law,  a  apace 
of  ground,  adjacent  to  the  latl,  and  not  exceeding  five  hundred 
acres  in  quantity,  must  be  laid  oat  aa  the  jail  libertiea.  in  a 
•qiuire  or  rectangle  as  nearly  as  may  be:  but  n  stream  of  water, 
cmmil,  street,  or  highway,  may  be  adopted  ns  an  exterior  line, 
not  withstand  in  g  it  ia  not  in  a  straight  line,  or  is  not  at  right 
angles  with  the  other  exterior  line  of  the  liberties.  A  resolution 
catabtiahing  or  atteriog  jail  liberties,  must  contain  a  particular  de- 
scription of  their  bonndarlea:  and  as  soon  as  may  be  after  Its 
»doptioa,  the  boundaries  must  be  designated  by  monnments,  in- 
rioamrea,  posts,  or  other  visible  and  permauent  marks,  at  the  ex- 
pesse  of  the  eonnty. 

M..  I  Ml  L.  UTS.   cb.  463.   |  1. 


b,  Google 


j^  14e-18e  JAIL  LIBERTIES.  c.  S.  t.  i,  a.  •« 

1 148.  Copy  to  be  kc*!  pasted  In  J^L 

The  connty  elerk  muat,  within  one  week  after  a  resolution  at 
the  boani  of  supervigora,  eBtablisblng  or  altering  jail  libertk*,  baa 
been  filed  in  his  office,  deliver  an  exemplified  cop;  thereol  to  tbc 
keeper  of  the  jail:  who  must  keep  the  lame  exposed  to  public 
fiew,  in  an  open  and  public  part  of  the  jail,  and  exhibit  it  to  each 
penon  admitted  to  the  liberties  of  the  Jail,  at  the  time  of  his 
executing  a  bond  tor  that  purpooe. 

2  R.  8.  432,  M  3S  and  se. 

f  I4e.  [Am'd,  ISSe.]  Wbo  Bdmlttrd  t*  llbertiMh 
A  person  in  the  enstody  of  a  sheriff,  b;  virtue  of  an  order  ot 
arreat:  or  ot  an  execntion  in  n  civil  action:  or  In  coneequencc  of  a. 
Hiirrender  In  exoneration  of  his  ball;  is  entitled  to  tie  admitted  to 
the  liberties  of  the  jail,  upon  delivering  to  the  sheriff  an  undertak- 
ing as  prescribed  in  the  next  section. 

Id..  I  40:  u  iss«,  cb.  048.  a«  iBie,  f  id. 

g  ISO.  [Am'd.  1S88.]   llBdertaklnv  to  be  excepted  by  wriu- 

The  undertaking  must  be  executed  b;  the  prisoner,  aod  one  or 
more  aufficient  iurcties,  residents,  and  houscboidcrs  or  freehold- 
ers of  the  county,  in  a  penalty  at  least  twice  the  snm,  in  which 
the  sheriff  was  required  to  hold  the  detendaat  to  bail,  it  be  la  In 
custody  under  an  order  of  arrest,  or  has  been  surrendered  in  ex- 
oneration of  his  bail,  before  judgment;  or  directed  to  be  collected 
by  the  execution,  if  he  is  in  custody  under  an  execution;  or  re- 
maining uncollected  upon  a  Judgment  against  him,  if  be  has  been 
surrendered  after  judgment;  conditioned,  that  the  iierson  so  Id 
custody  shall  remain  a  prisoner,  and  shall  not,  at  any  time,  or  In 
any  mnnner,  esfape  or  go  without  the  liberties  of  tne  jail,  until 
discharged  by  due  course  of  law.  The  provisions  regulating  the 
justification  of  bail,  contained  in  article  third  of  title  first  of 
chapter  sevenlh  of  this  act,  (Tovero,  escept  as  otherwise  expresslr 
prescribed  in  this  article  with  respect  to  the  notice  of  jtistificatlou 
of  the  sureties;  the  officers  before  whom  they  must  justify;  the 
substitution  ot  now  stireties  or  a  new  nndertakine;  the  examina- 
tion and  qnallflcatitms  of  the  new  sureties  and  the  allowance  cf 
the  undertaking.  Sat  after  the  allowance  the  undertaking  muat 
be  delivered  to  the  party  at  whose  Instance  the  prisoner  Is  in 
custody. 

la..   II  M   and   42:   L.   18M,   ch.  MB.    A*  to  depoMt.  iw«  i  BTS. 

1  ISX.  [An'd,  IStte.]    From  whom  andertaklns  1e  be  held. 
An  underlaklDg  so  taken  Is  held  for  the  indemnily  of  the  sheriff 

taking  it,  and  of  the  party  at  whose  instance  the  prisoner  exe- 
cuting it  in  confined. 

2  K.    8.   434.    I  43. 

}  isa.  [Am'd,  1868.]  Priaoaep  t*  t>e  oonultied  wfee» 
■Drety  Is  InsBJBelent. 

If  the  party  at  whose  Instance  the  prisoner  is  in  custody  dia- 
covers  that  a  surety  therein  is  Insufficient,  he  may,  upon  proof  ot 
the  tact,  by  affidavit  or  otherwise,  apply  to  the  court  or  to  a 
judge  thereof,  on  whose  process  or  mandate  such  prisoner  is  in 
custody,  or  to  tlie  connty  judge  of  the  county  where  sueb  prisons 
is  confined,  and  the  conrt,  or  a  judge  thereof,  or  such  county 
judge,  may  maliC  an  order  committing  such  prisoner  to  close  con- 
finement in  the  Jail  nntil  another  undertaking  with  good  and  safll- 
cient  BllreticB  is  offered. 

Id  .  I  44:  L.  1880.  cb.  648. 
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I  1A3.  [Ab>'«,  1886.]    iurmdep  «(  |»lBoner  ttr  hiB  Baretlea. 

Onp  or  mure  of  the  Buretiea,  in  nn  undertaking  given  for  the 
Ubertie*  of  a  Jail,  maf  aiirrendcr  tbe  priocipal.  at  any  time  before 
^gment  is  rendered  agalcat  them  in  an  action  on  the  undertak- 


I  1B4.   [An'd,  1880.]    How  ■nmntfer  mi>il«. 

The  surrender  must  be  made  as  follows:  Tbe  surety  or  anretiet 
making  it  must  take  tbe  principal  to  the  keeper  uf  the  Jail,  who 
must,  upon  his  or  their  written  requlniliou  to  that  effect,  take  the 
[irincipai  into  his  custody,  and  indorse  upon  the  undertaking  given 
Tor  the  liberlif^,  an  aeknowled^meut  of  tbe  Burrendor:  and  also, 
if  required,  give  the  surety  or  Buretiea  a  ecrtiScatc,  uekuowledg- 
inn  the  snrreuder. 

td..  I  M;   U  IBSS.  eh.  «M. 

I  IBB.  (Am'd,  188«,]    What  deemed  •nd  wtast  mat  deemed 

The  gotnK  at  larice.  within  the  liberties  of  the  Jail  in  which  he 
in  in  cnstody,  of  a  prisoner  wbo  lias  executed  such  an  nndertaking, 
or  of  n  prinonet  who  wonld  be  entitled  to  the  liberties  upon  ere- 
cuting  Buch  an  -undertaking,  in  not  an  escape.  Bvit  the  going  at 
large,  beyond  the  liberties,  by  a  prisoner,  without  tbe  nssont  of 
the  party  at  who^e  instance  be  is  in  cnBtodf,  is  an  escape;  and 
the  sbeiiO  In  whose  custody  he  was,  op  hie  guretles,  has  the  saiae 
authority  to  pursue  and  retake  him.  as  if  he  had  escaped  from  the 
jail.  Such  an  escape  forfeits  the  undertaking  for  the  liiMTties,  it 
»ny;  subject  to  the  provisionB  of  the  next  article  of  this  title. 

Id..  I  47;  L.  i§sa,  cll.  M8. 

I  1B«.  [An'd,  187T.)  IVken  ecniPt  tatty  order  fudleled  pria- 
•■ev  tf»  ke  v"Hliieed, 

H  been  indicted  for  a  criminal  offence, 
'tuG  of  a  mandate  in  a  civil  action  or 

_, , .  _    _  .  _   rt,  in  which  tbe  Indictment  ia  pending, 

may  make  an  order,  rotiuiring  the  sberiS  to  bring  him  before  the 
eourt;  whereupon  the  court  may  make  such  disposition  of  the 
prisoner,  as  to  it  seems  proper.  The  sherifF's  fees  and  expenses. 
In  «o  doing,  are  a  county  charge  of  the  county  wherein  the  court 


L  87). 


I  1ST.    PrlBa«er  eoBiallled  for  eoateiBrt. 

A  prisoner,  committed  to  Jail  upon  process  for  contempt,  or 
eommitted  for  misconduct  in  a  case  prescribed  by  taw,  must  be 
actnally  confined  and  deiained  within  the  jai],  until  he  Is  dis- 
charged by  dne  course  of  law,  or  ia  removed  to  another  Jail  or 
place  of  confinement,  in  a  case  prescribed  by  law.  A  sheriff  or 
keeper  of  a  jail,  nbo  suffers  such  a  prisoner  to  go  or  be  at 
large  out  of  hia  Jaii;  except  by  virtue  of  a  writ  of  habeas  corpua, 
or  hy  the  special  direction  of  the  conrt  committing  him.  or  in  a 
nse  mjecially  prescril>ed  by  law;  is  liable  to  tbe  party  aggrieved, 
for  his  damages  sastained  thereby,  and  is  guilty  of  a  misde- 
meanor. If  the  commitment  was  for  the  non-payment  of  a  sum 
of  money,  the  amount  thereof,  with  lutere«t,  is  the  meaaure  of 
damages. 
3  B.  8.  «>7.  t  «1,  «n'd. 

DMn;.^:b,  Google 
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i  IKS.   [Am'd,  IBSA.)    Sheriff*!  liability  for  Meape. 

Wbero  H  prisoDcr,  in  a  ahtriCTs  custod;,  goes  or  ie  at  laive 
beyond  the  libertieit  of  the  jail,  without  the  aeseut  of  the  pBrtT-  at 
whoae  InatRQce  he  is  in  (^uetodj,  the  sheriff  is  HOBverabie  there- 
(or  QDtil  an  undertakioK  for  the  liberties  of  tbe  jail  is  given  and 
approved  in  an  action  agaiust  him  oa  foliowa: 
,  I.  If  the  prisoner  was  in  puHtody  by  virtue  of  an  order  of  ar- 
rest, or  in  eonsequence  of  a  surrender  in  eioueration  of  his  bail, 
Ijefore  judgment,  the  sberifE  is  answerable  to  the  estent  of  the 
damnges  sustained  by  the  plaintiff. 

2.  If  the  prisoner  was  in  custody  by  rirfue  of  any  other  man- 
date, or  in  consequeuee  of  n  surrender  in  eionrration  of  his  bail, 
aftFr  judgment,  tne  sheriff  is  answerable  for  the  debt,  damage*, 
or  sum  of  money,  tor  which  the  prisoner  was  committed. 

2  R.    8.    43T,    H   82   iDd   03^    L.    1886,   cb.   648. 

g  15S.  Penalty  for  eoBalrance  at  caeape,  br  a  slierllt,  e<e. 

A  sheriff  or  other  officer,  who  demands  or  receives  a  reward, 
grntntty,  or  othpr  valuable  thinjt,  to  procure,  asBist,  connive  at,  or 
permit  an  escape  of  a  prisoner  in  his  custody,  is  guilty  of  a  tniade- 
meanor,  and  shall  be  punished  accordingly.  A  conviction  also 
opemtes  as  a  forfeiture  of  hia  office,  and  dlaqualifieB  him  torever 
tnerenfter  from  hoHing  the  same. 
1  K.  B,  438.   II  ee  %ai  W. 
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c.  a.  U  a^  •.  5    UHDTAK'G  FOR  JAIL  LIBERTIES.        §§  160-( 

article:  fifth. 

Aetiim  upon  and  alignment  of  a  bond  for  jufl  liberUa. 

BiK.  IM.  Dcfeon  Id  (rtkm  bjr  itaerlfl  on  baad. 

lU.  JudcmmE  irilDit  itaarta  to  Im  «T]d«EKe  affaliut  nrotln,  «t«» 


ITl.  Dctenec  ot  aherlff  In  a 

I  lao.  fAn'd,  1888.]  Defence  In  setlon  br  nherlff  on  nn- 
dertaklBC 

Id  an  action  brouRht  on  an  undertaking  for  the  Jail  liberties.  It 
is  B  defence,  that  the  prisoner  votuntarlij'  returned  to  tbe  libertlea 
of  the  jail  from  which  he  eactLOed,  or  was  recaptured  by,  or  anr- 
T«ndered  to  the  sheriff,  from  whose  custod;  he  escaped,  before 
the  cKimmenoom^nt  or  the  action.  The  dpfeudants  «ay  make 
that  or  any  other  drfcnc*'  to  the  action,  which  might  be  made  by 
the  sheriff,  to  an  action  against  him  for  the  e8ca[ie. 

Z  B.  B.  43S.  I  48;  L.   1880.   eb.  «4S. 

I  mi.  Jadanaent  aaalMl  nhcPtS  to  be  evidence  acnlnat 

Bnt  if  judgment  has  been  rendered  against  the  sheriff,  in  an 
action  brought  for  the  escape,  and  due  notice  of  the  pendency  of 
the  action  was  given  to  the  prisoner  and  bis  sureties,  to  enable 
them  to  defend  the  satne,  the  judgment  against  the  sheriff  is  con- 
elnaiTe  eridence  of  his  right  to  recoTer  against  the  prisoner  and 
his  snreties,  to  whom  the  notice. was  given,  as  to  any  matter 
which  was  or  might  hare  been  controverted,  in  the  action  against 
the  sheriff. 

Id..    I    40. 

I  1«3.  [Asa'd,  1886.]    SamniBTy  JndKnent  tor  BlieFlfl. 

In  an  action  brought  hj  a  sheriff  on  an  nndertaltinp  for  the  jail, 
liberties,  if  it  appears  to  the  court,  upon  a  motion  made  in  l>chalf 
of  the  sheriff,  that  judgment  has  t)cen  rendered  afEainxt  him,  for 
the  escape  of  the  prisoner,  and  that  due  notice  ot  the  pendency 
of  the  action  against  him,  was  given  to  tho  prisoner  and  bis  sure- 
tie«,  to  enniile  them  to  defend  the  same,  the  court  must  order  a 
anmmary  judgment  for  the  plnmtlfT;  and  judgment  must  he  en- 
tered accordingly,  with  costs. 

Id..  I  CO;  L.  is§6,  eb.  eta. 

I  MS.  Re^alaltes  of  npplleatloa  therefor. 

Bnt  to  entitle  a  sheriff  to  move  for  snch  a  judgment,  he  must 
have  aerred  a  cop;  ot  his  complaint,  and  given  twenty  days' 
notice  of  the  motion. 

Id.,  i  M. 

I  1«4.  Sseh  Jadsaseat  when  stared-    Id.)  when  Tneated. 

If  it  appears,  on  the  hearing  of  the  motion,  that  the  defendants 
have  a  meritorions  defence,  which  was  not  controverted  in  the 
action  against  the  sheriff  and  which  by  law  contd  not  have  l>eeii 
•o  controverted,  the  conrt  may  stay  proceedings  on  the  judgment. 


r 
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with  such  limitatioDH  and  apoa  such  terms,  as  it  deems  juet.  until 
B  trial  la  the  action:  but  the  judgment  must  stand  as  n  secuiit; 
for  tbe  sheriff.  If  the  defence  is  eHtablished,  the  court  must  va- 
cate the  judgiueiit,  aud  reader  Judgment  for  the  defendant. 

3  B.  S.  tSE,  H  G2  >Dd  63,  ■m-d. 

I  lea.   [Am'd,  ISSe.]    Jaammtnt  nsalast  Hherltt  fi 

In  an  action  brought  hj  a  aberiH  on  an  undertakinK  for  the  jait 
ttberties,  a  judgment  ogalnst  liim  for  the  escape  of  the  prisoner, 
is  evidenee  of  the  damages  sustained  \>f  him,  as  if  it  bad  been 
collected;  mid  he  may  reeoTcr  his  renKonable  attorney's  and  coun- 
se!  feee,  and  other  cspensoH  in  defending  the  nction  against  him, 
as  part  of  his  damngee. 
Id..  I  H;  I,.  1880,  ch.  Mfi. 

I  lee.  [Am'd,  1880.]     Ammtmament  of  nndcrtakiBV. 

If  an  undertaking  for  the  jail  liberties  is  forfeited  tielore  the 
same  ts  duly  al)on-cd,  the  party  at  whose  instauce  the  prisoner 
waa  confined,  or,  in  case  of  his  death,  Ills  eiecutor  or  -'—'-'- 
trator,  may  elect  to  bring  an  action  on  the  undertaking. 
M.,  I  GC;  L.  1886,  cb.  UN. 

I  KIT.   I  Am'd,  IHSe.)    Recoverr   of  duukccs    for   brcaek   of 

condltloB. 

The  petHon  so  electing  may  maintain  an  action  on  the  under- 
taking, where  an  action  might  be  maintained  hy  the  sheriff:  and 
he  may  recover  the  same  damaeett  for  the  breach  of  the  eonditinii, 
which   he  might  have  rceovered  in  nn  HCtion  agninHt  the  sheriff. 

for  the  escape, 

1 1«8.  (Au'd,  INHtt.]  BScfji  of  eavHvnevneBt  of  actios  aa 
a    kar. 

The  commencement  of  wnch  an  action  nhnll  be  deemed  an  elec- 
ti<m  and  is  a  bar  to  on  oction.  by  or  on  bi-half  of  wuih  person, 
against  the  sheriff  or  other  officer  accepting  such  an  uiidertalting. 
for  an  escape  by  the  prisoner  executing  the  nndertiikins.  amonnt- 
ing  to  a  iircacli  of  the  condition  Diercof,  iinlcas  the  escape  was 
Mth  the  HSHcnt  of  the  iihcriff  or  other  officer. 

Id..  E  ST:  L.  IWta.  rfa.  048, 

1100.   [Am'd,  1NN6.]    Detenre  lo  action h. 

In  an  acHoTi  brouglit  as  provided  for  in  Ihe  three  InKt  Beclions, 
the  defi'iidanl  may  make  any  defence,  which  he  might  make,  if 
Ilie  action  was  iirought  by  the  sheriff. 

Id.,    I  nn;    L,    1KS6.   Qb.  M& 

4I70.  |Ani-d,  IHHO.)  Btay  of  proccfdlnsa  acalast  Bheria, 
Uow  authorised. 

It  the  person  bo  entitled  to  briuK  an  action  on  the  undertaking 
for  the  jail  lil)ertles.  in  lieu  of  making  such  election,  brlugs  an 
action  against  the  sherifF  for  the  escape,  the  court  may,  except 
where  the  escape  was  made  with  the  sheriff's  assent,  stay  proceed- 
ings upen  a  Jndgnient  recoyered  Hgninnt  the  sheriff,  with  such 
limitalmna  and  upon  »och  terms  ns  it  deems  jtidt.  until  he  has 
had  a  rensonable  time  to  pronecute  the  nndertaking,  and  collect  a 
judgment  recovered  thereon. 

Id..  H  N  ud  •»:  L,  isse.  ch.  MB. 


^a.t.a,a,  5     UND-TAK'Q  FOR  JAIL  LIBERTIES.  §171 

f  17T.   Def«nc«  of  Bherlfl  la  action  for  CBcnpc 

In  (in  airtlnn  ngainst  a  Hheriff  or  other  offit-pr,  for  the  eeeape 
o[  n  priaoner.  tl  is  n  defence,  thnt  the  oBcopt  ivqb  nilbout  the  na- 
■ent  of  the  defeurlHnl,  .inil  thnt  at  tho  pora  men  Feme  tit  of  the  ac- 
tion, he  had  the  prisoner  within  the  iihertlea,  either  by  his  Tolnn- 
biiT  return,  or  by  recapture. 
1  R.  C  «B,  I  M. 
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TITLE  nX 
Application  of  the  foregoing  provisiona  to  the  proceedings 


i;  ttiburt;  of  conioer  fm  (■cap*. 


I  1T2.  DnHcB  of  BOroaev  -nkea  alierlS  Im  ■  part)*. 

Ill  au  notion  or  special  proceed i eg,  to  which  the  sheriff  of  a 
county  is  a  party,  a  coroner  o(  the  Bame  county  has  all  the  power, 
and  Is  subject  to  all  the  duties  of  a  sheriff,  in  a  csaee  to  which  the 
sfaerifF  Is  not  a  party;  except  as  otherwise  specially  prescribed  b^ 

3  B.  3.  M.  I  M  (3  B.  8.,  Gtti  ed.,  T41;  2  Edm.  MO). 

}  173.  Anr  one  of  tke  eoronera  may  act. 

A  mandate  in  n  civil  action  or  special  proceeding  which  mtiat  or 
may  be  executed  b^  the  coronerB,  or  by  a  coroner  of  a  ooanty, 
must  be  directed  either  to  a  particular  coroner,  or  generally  to 
the  coroners  of  that  county.  Where  such  a  mandate  is  directed 
generally  to  the  coroners  of  a  coanty,  or  requires  them  to  do  any 
act,  It  may  be  executed,  and  a  return  thereto  may  be  made  and 
signed,  by  one  of  them;  but  sncb  an  act  or  return  does  not  affect 
the  others. 


Whor  __.   ..__„   

county,  is  directed  to  a  coroner,  he  must  execute  the  same  in  the 
manner  prescribed  by  law.  with  respect  to  the  czecution  of  a  simi- 
lar mandate  by  a  sheriff;  and  he  is  authorized  to  take  an  under- 
taking on  the  arrest,  or  an  undertaking  fur  the  jail  liberties,  in  m 
like  case,  and  in  like  manner,  and  with  like  effect,  aa  where  Bucb 
an  undertaking  may  ho  taken  by  a  sheriff. 
M.,  t  se;  L.  lasa.  tb.  bis. 

g  170.  SberlS)  how  conflaed. 

Where  the  actiiiil  confinement  of  a  sheriff  by  a  coroner,  on  a 
mandatp,  is  required  or  authorised  by  law,  be  must  be  confined 
by  the  coroner,  in  a  house  situntH)  witliin  the  liberties  of  the 
jail  of  the  county,  other  than  the  sheriff's  house,  or  the  jail,  in 
the  same  manner  as  a  sheriS  is  required  by  law  to  conGne  a  pris- 
oner In  the  jail. 

M.,   i  8T. 

I  176.  Plsrc  ot  cOBllneBieDt  to  be  deemed  >  Jail. 
That  house  thereupon  becomes  the  jail  of  the  county,  for  the 
use  of  the  coroner;  and  each  provision  of  law  relating  to  the  j^ 
or  to  an  escape  from  the  jail,  applies  thereto,  while  toe  ab^S  ia 
confined  therein. 

Id.,   H  SB  ■■»!  S«. 
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ilTT.  [Au'd,  1HH6.1  ShrrlS  hniv  ^dmlltpd  to  Jail  IltiertlHt 
liability  of  coroner  (or  Hcape. 

A  sbpriS  ho  arrested  niDHt  be  admittpd  to  tbe  librrtics  o(  the 
jail  of  the  county,  in  »  like  cnsc  anil  uprin  exet'utiug  a  like  uiider- 
takini!  to  the  coroner,  na  prcseribo<l  liy  law  Tor  it  priHoner  in  the 
•herilTH  custody.  For  an  Mcape  o(  the'  Hheriff  from  the  lihertien. 
the  coroner  is  liable,  in  the  same  manaer,  and  to  the  aam«>  extent, 
an  a  eheriff  for  a  eimilar  escape:  and  he  may  moke  the  same 
defence  as  a  sheriff. 
)  R.  8.  **i.  I  90;  L.  ISSd,  ch.  048. 

Iivn.  [Ami'iI.  lfWe.1  RlKhln  of  coroner  to  proBceatc,  upon 
■>(Iert»klaB. 

The  coroner  maj  prosecute  an  nndertakinit  for  the  liberties 
taken  by  him,  and  is  entitled  to  all  the  rights,  and  anbject  to  all 
the  liabilities,  prescribed  by  law  with  respect  to  a  Bimilar  under- 
taking taken  by  a  sberltf.  The  undertakiUK  may  be  assigned  by 
him,  to  the  party  at  whose  instance  the  sheriff  was  arretted;  and 
the  aame  proceedings  may  be  had  thereupon,  as  upon  an  undei^ 
taking  taken  and  assigned  by  a  sheriff  in  a  similar  case. 
Id.,  I  61;  U  ISSO.  cb.  &t8. 

i  1T8.  Unties  of  coroner  iTberc  slicritt  Is  plnlatllT, 
A  person  arrcated  by  a  coroner,   in  an  action  or  special  pro- 
ceeding, la  which  the  sheriff  of  the  county  is  plaintiff,  must  be 
confined  in  the  jail  of  the  county,  in  a  case  where  such  a  conSae- 
ment  is  required  or  aathorlzed  by  law;   but  the  coroner  is  not 
liable  for  an  escape  of  the  prisoner  from  tbe  jnil,  after  he  has 
be«ii  confined  therein.    A  person  so  conSned  must  b«  kept  and 
treated,  in  all  mpects,  like  a  prisoner  conGned  by  the  sheriff. 
U-,   I  BS,  ■nd  pitt  at  I  M. 
I  IflO.   [Am'd,  1886.]    Hncb  prisoner  entitled  to  Jnll  lllter- 

A  person  so  arrested  by  a  coroner  ia  entitled  to  be  discharged, 
or  to  the  liberties  of  tbe  Jail,  as  the  case  requires,  upon  giving  an 
nnderlBking  to  the  coroner.  In  the  like  niauner,  and  in  a  like  cose. 
In  which  a  person  BrreHtM  by  a  sheriff  would  be  entitled  to  be  so 
discharged,  or  to  tbe  liberties.  The  andertakinf*  so  given  must  be 
hi  all  respects  similar  to  that  required  to  be  given  to  a  sheriff; 
and  it  has  the  like  effect,  and  may  be  assigned  and  proceeded 
niton  in  like  manner. 

Id.,  vut  ot  I  B3.  and  ]  M;  L.  IBSe,  cb.  648. 

I  191-  Bsenpe-of  saeli  prisoner. 

A  coroner  is  answerable  (or  an  escape  of  a  prisoner,  admitted 
by  him  to  the  liberties  of  the  Jail,  In  the  same  manner  and  to  the 
same  extent,  as  a  sheriff,  and  may  interpose  a  like  defence. 

liL.    I   »■ 

I  IHl-a.  (Added,  19A2.]    Dalles  ot  eonntr  treasnrer  In  Krle 

In  the  county  of  Erie  the  powers  imposed  and  the  duties  con- 
ferred upon  coroners  by  tbe  provisions  of  this  title  shall  be  cxer- 
noetl  and  prrfortoed  by  tbe  county  treasurer  of  such  county,  and 
such  conaty  treasurer  sbnll.  in  the  exercise  and  performance 
thereof,  be  subject  to  the  same  liabilities  and  responsibilities  as 
are  prestrribed  in  this  title  in  the  case  ' 
L.  1H3,  cb.  616.  iB  effect  April  14,  1002. 
4T 


NEW  SHERIFF. 


Powen,  dntiea,  a&d  liablUUea  of  on  incoming  and  outgd 
gherin,  reepectivelf,  touching  the  mattei*  uicluded  in  t 
chapter. 


arc.  1B2.  CntUlHti 
18S.'  Fonrtr 


Iberia ;   wbBD  to  c 
pJOCflH.  etc..  to  be  delirend  to 


qualified  and  giyen  the  security  required  by  law,  the  clerk  of  tlic 
count;  must  furnish  to  the  new  sheriff  a  certificate,  under   hla 
hand  and  official  seal,   stating  that  the  person  so  anMtDted-  oc 
elected,  has  so  qualified  and  given  security. 
3  B.  8,  438.  I  er  (S  R.  S..  Stli  ed.,  T37;  2  Bdm.  4GT). 

I  183.    PowuTB  of  furmer  ■herlBp  wh»  to  cesae. 

Upon  the  commencement  ot  the  new  sheriffs  term  of  office,  and 
the  serTice  ot  the  certificate  on  the  former  sheriff,  the  lattn's  pofr- 
era  as  sheriff  cease,  except  as  otherwise  expressly  preacribea  ti^ 

U.,   I  as.   .m'd. 

I  184.  J«ll,  process,  etc.,  to  be  delivered  to  neir  Bkertd 

Withlo  ten  days  after  the  service  of  the  certificate,  opon  the 

former  sheriff  he  must  deliver  to  his  successor: 

1.  The  jail,  or  it  there  are  two  or  mare,  the  jails  ot  the  coautr, 
with  all  their  appurtenances,  :ind  the  property  of  the  counO' 
therein. 

2.  All  the  prisoners  then  confined  In  the  Jail  or  jails. 

3.  All  process,  orders,  commitments,  and  all  other  papers  (Uid 
documents,  authorizing,  or  relating  to  the  confinement  or  cuatodr 
of  a  prisoner,  or,  if  such  a  process^  order,  or  commitment  hoa 
t>een  returned,  a  statement  in  writing  of  the  contents  thereof 
and  when  and  where  it  was  returned. 

4.  All  mandates,  then  in  his  hauds,  except  such  as  he  has  folly 
executed,  or  has  begun  to  execute,  by  the  collection  of  moDey 
thereoD,  or  by  a  selinre  of  or  levy  on  money  or  other  propertr.  In 
pursuance  thereof. 

Id.,   I   SB,   uQ'd. 

At  the  time  of  the  delivery,  the  former  sheriff  must  execute  u> 
Instrument,  reciting  the  property,  documents,  and  prisoners  deliv- 
ered, specifying  particularly  the  process  or  other  authority,  bf 
which  each  prisoner  wns  committed  and  is  detained,  and  whethu 
the  same  has  been  returned  or  is  delivered  to  the  new  sheriK 
The  instrument  must  he  delivered  to  the  new  Rheriff,  who  muat 
acknowledge,  in  writing,  upon  a  duplicate  thereof,  the  receipt  ot 
the  property,  documents  and  prisoners,  therein  specified;  and  de- 
liver such  duplicate  and  acknowledinnent  to  the  former  ihnlB. 

M-.  I  TO. 
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I ISS.  PoTiaer  skerlS  t»  ezeaafe  oertslB  proeeBi. 

NotwitliBtaiidinK  the  election  or  appointmeDt  of  a  new  iherUt 
the  former  eberiff  must  return,  ia  his  own  name,  each  mandate 
wblch  he  has  fully  eiecnted;  and  mnat  proceed  with  and  complete 
**--  ~"'K)D  of  each  mandate  wbich  he  baa  begun  to  exwmte,  !■ 
T  apeciSed  In  BnbdlTieina  fourth  ot  the  last  section  but 

1  B.  8.  4M.  1  11. 

I  1ST.  OrtBlB  ordcra  t*  ke  Aealvered  t*  Ksd  vetavaad  hw 
■ew  akerlS. 

When  ft  penon,  srreoted  by  Tlrtne  of  an  order  of  an-eit,  ia  con- 
fined, either  in  jail,  or  to  the  libertiea  thereof,  at  the  time  of  ■» 
Blcninc  and  deliverltift  the  jail  to  the  new  sheriff,  the  order,  If  it 
la  not  then  returoatde,  nuut  be  delivered  to  the  new  aheriS,  and 
b«  retained  by  him  at  the  return  da;  thereof,  with  the  proceed- 
laga  ot  the  former  eheriS  and  of  the  new  aheriff  thereon. 


standing,  take  posseaaioh  of  the  jaU,  and  of  the  property  of  the 
conntj  therein,  and  the  cnatody  of  the  priaonera  therein  confined, 
mod  proceed  to  compel  the  delirery  of  toe  documenta  withheld,  aa 
pmcribed  by  law. 

u.,  I  n. 

I  180.  OMder-akcrlS,  ete.,  wken  to  oomply  with' f oreKolMC 


1 


If,  at  the  time  when  a  new  aheriff  qnallflea,  and  gi^ei  the  ae- 
cnrity  required  by  law,  the  office  of  the  former  aheriff  ia  executed 
by  his  ODder^beriff,  or  by  a  coroner  of  the  county,  or  a  person 
9e<^ll7  aatborlied  for  that  purpoae,  he  rauBt  comply  with  the 
provMoDS  of  this  title,  and  perform  the  duties  thereby  reauired 
of  the  Conner  aherilL 
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ThB  court  of  appekia, 

ArUCl*  1.  JuUdlcUoii.  ■nd    moda   of   uFrdtlnc   Uw   ■ 
ttrmt   ud  alctliici. 


ARTICLB  FIRBT. 


JuriiUotion,  and  mods  of  exertith 
terms  cmd 

>*c.  UO.  Ttu  jDrtidlellan  of  th«  conrt 
IVl.  UmitaUoD*,  einptlcnu  and  o 
102.  I  Repelled. 1 


'*S.' 


I  IftO.  [Am'd,  189B.1  The  jBrlBdlellSB  at  tkc  coart  of  M 
p«<ilB  Ik  el  Til  Bctlona. 

The  eonrt  ot  appeata  has  eiolusive  jurisdiction  to  review  npoa 
appeal  every  actual  determinatioii.  made  prior  to  the  last  da/  a 
December,  eighteen  hnudred  aod  amety-fiTe,  at  a  generat  term  of 
the  supreme  court,  or  by  either  o(  the  superior  city  courts,  as 
then  constituted,  In  all  cases  iu  which,  under  the  provisions  of 
law  existing  on  said  day,  appeals  might  be  taken  to  the  court  of 
appeals.  From  and  after  the  last  day  of  December,  eighteen  hnn- 
dred  and  ninety-five,  the  Jurisdiction  of  the  court  ot  appeals  shall. 
In  civil  actions  and  proceedings,  he  confined  to  tke  review  ddod 
appeal  of  the  actual  determinations  made  by  the  appeUate  oitI- 
uon  ot  the  supreme  court  in  either  of  the  following  cases,  and  oo 

1.  Appeals  may  be  taken  aa  of  right  to  said  court,  from  Judg' 
ments  or  orders  finally  determining  actions  or  special  proceedlns:^ 
and  from  orders  granting  new  trials  on  eiceptions,  where  the  ap- 
pellants stipulate  that  upon  affirmance,  judgment  abaolnte  shall 
be  rendered  against  them,    (See  }  194.) 

2.  Appeals  may  also  be  taksn  from  determinations  ol  tbe  appe- 
late division  of  the  supreme  court  iu  any  department  where  ih« 
appellate  division  allows  the  same,  and  certifies  that  one  or  mon 


t  8, 1. 1.  a.  1  COURT  OF  APPEALS,  g§  191-194 

qaeatktDB  of  law  b&ve  arisen  which,  In  its  opintcn,  onght  to  be  re- 
Tiewed  br  tbc  court  of  appeals,  in  which  case  the  appeal  brings 
Dp  for  r«Tlew  the  question  or  queatioiiB  bo  certified,  and  no  other  i 
and  the  court  of  appeals  shall  c«rti^  to  the  appellate  diTision  <ta 
determination  npon  Bncb  qnettiona. 

e«L  Ftn..  1 11,  and  L.  ISK,  d.  »W. 

I  ISl.  [Ak'A,  18»0,  18D«,  1898,  1800.]  LiHttAUoaa,  ei. 
•eptlviiB  ud  condltlOBa. 

The  jnriwliction  conferred  by  the  laat  section  is  subject  to  the 
following  limitationB.  eiceptiooa  and  conditioQu: 

1.  No  ap^al  Bhall  be  taken  to  said  court,  in  any  dvil  action 
or  proceeding  commenced  in  an;  court  other  than  tho  supreme 
court,  court  of  dainiK,  county  court,  or  a  Burrogate's  court,  un- 
lesa  (he  appellate  division  of  the  eupreme  court  allows  the  appeal 
hj  an  order  made  at  the  term  which  rendered  the  determination, 
or  at  the  neit  term  after  judgment  is  entered  thereupon  and  shall 
certify  that  in  its  opinion  a  question  of  law  is  inrolved  which 
cK^t  to  be  reviewed  by  the  court  of  appeals.    (See  i  2261.) 

2.  No  appeal  shall  be  taken  to  aaid  court  From  a  judgment  of 
afflrmaifce  hereafter  rendered  in  an  action  to  recover  damases 
for  a  personal  Injury,  or  to  recover  damages  for  Injuries  resuluiig 
in  death,  or  in  an  action  to  set  aside  a  judgment,  sale,  transfer, 
eonTeyance,  assignment  or  written  instrument,  as  in  fraud  of  the 
rights  of  creditors,  or  in  an  action  to  recover  wnges,  salary  or 
CMnpensation  for  serrices,  including  expenses  Incidental  thereto, 
or  damages  for  breach  of  any  contract  therefor,  or  iu  an  acliuti 
upon  an  individual  bond  or  individual  undertaking  on  appeal, 
when  the  decision  of  tlie  appellate  divlaion  of  the  supreme  court 
fa  a&aalmons,  unless  such  appellate  division  shall  certify  that  In 
Its  opinion  a  question  of  law  is  involved  which  ought  to  .be  re- 
viewed by  the  court  of  appeals,  or  nnless  in  case  of  Its  refusal 
to  BO  cerdO',  an  appeal  is  allowed  by  a  judge  of  the  court  of 
appeals.      (See  f  791,  subd.  12;  f  1310.) 

8.  The  Jurisdiction  of  the  court  Is  limited  to  a  review  of  qaes- 
tlons  of  law. 

4.   No  nnanimons  decision  of  the  appellate  division  of  the  su- 
l»vme  court  that  there  is  evidence  supporting  or  tending  Co  sus- 
tain a  finding  of  fact  or  a  verdict  not  directed  by  the  court,  shall 
be  reviewed T)j  the  court  o(  appeals.  (See  |  1337.) 
L.  Mn,^.*MiL.  ISM,  A.SM;  L.lSW,Dh.n4[  I.,  iwn  eb.  Stt.  lDgffeotSe[it.l,IM>. 

I  in.  [Bepealed  Jan.  1,  1896.    L.  1895.  ch.  946.] 

I  1»3.    C*art  mmr  wake  rales. 

Hw  conrt  may  from  time  to  time  make,  alter,  and  amend, 
rule*,  not  incotuistent  with  the  constitution  or  statutes  of  the 
State,  regulating  the  practice  and  proceedings  in  the  court,  and 
the  admission  of  attorneys  and  coansellors  at  law,  to  practice  in 
aO  the  courts  of  record  of  the  State. 

U   1810.  A.  aOS.  I  I;  ud  L.  1871,   eb.  48»,  i  1. 

t  ■bsulBte  to  kc   ren- 

The  jodsment  or  order  of  the  court  of  appeals  must  be  remitted 
to  the  conrt  below,  to  be  enforced  according  to  law.    Upon  an  ap- 

Fd  from  an  order  granting  a  new  trial,  on  a  case  or  exceptions, 
the  coort  of  appeals  determines  that  no  error  was  committed 
la  granting  the  new  trial,  it  must  render  Judgment  absolute  upon 
tke  rigbt  of  the  appellant;  and  after  its  judgment  has  been  re- 
Bitted  to  the  conrt  below,  an  assessment  of  damages,  or  any  other 
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proceeding,   requisjte   to  render  the  judgment  effectual,   maj   be 
bad  in  the  latter  court. 


Upon  a  second  and  each  subseqaent  appeal,  iuclnding  a  CMC 
wbere  a,  former  appeal  has  been  dismlBsed  For  a  defect  or  Ir- 
regularity, the  time  of  filing  the  return,  upon  the  first  appeal,  de- 
tenninee  the  place  of  the  cauae  upon  the  cnlendnr. 

Id.,   part  ot  I  13.    See  iwit,   1|  TSe-T03. 

g  !»«.  Tlnnes  and  plaerii  ot  haldlBR'  tvmn. 
The  terma  of  the  conrt  ot  appeals  must  be  appointed  to  be  beld, 
at  Buch  times  and  places  as  the  court  thinks  proper,  and  continued 
as  long  as  the  public  icterest  requires. 

L.  iSTO,  eb.  203,  pirt  at  I  1;  L.  ISlfl,  cti.  333,  put  or  1  1. 

I  197.  Court  mar  be  held  in  ttay  balldlMCi  KatioBnuMeBta. 
A  term  of  the  court  mar  be  ajipolnted  to  be  held  In  a  balldins, 
other  than  that  deaignr.led  by  law  for  holding  courts.  A  term 
may  be  adjourned  from  the  place  where  it  is  appointed  to  be  beM, 
to  another  place  in  the  same  city.  One  or  more  of  the  Jndgea 
may  adjourn  a  term,  withoat  day,  or  to  a  day  certain. 

Co.   Pnc.,   I  le. 

t  lOS.    OlHoers  to  be  ■ppstoted.  hj-  coart. 
The  court  may,  from  time  to  time,  by  an  order  entered  In  ita 
minute,  appoint  and  remove  Its  clerk,  its  reporter,  and  such  at- 
tendants  as  it  deems  necessarr. 
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ARTICLE  SBCOND. 

The  clerjfc  of  th«  ooart, 

rt  of  mppekls  to  glio  bowl ;  roon™  I 
iut7.    Fow«f»o(depnt7. 


•iMflod^ 


I  199.  Cleric  ot  tlie  o««rt  of  ftyyeala  i«  ctv*  boad;  r*«Bii> 
for  hla  olBce. 

The  clerk  of  the  court  o(  appeala,  before  enteriog  upon. the  da- 
Ue«  of  his  office,  mast  BUbacribc,  and  file  the  constilntional  oatb 
at  o(G<¥,  and  must  execute,  and  file  in  the  compCroller'H  olBce,  8 
bond  to  the  people  ot  the  State,  in  the  pcnaif?  o(  twentf-fire  tboQ- 
■and  dollare,  witb'tiva  sufficient  sureties,  approved  bf  the  comp- 
troller, and  conditioned  for  the  fnltbfnl  performance  of  the  duties 
of  bi«  office.  If  the  bond  Is  forfeited  by  a.  breach  of  its  condi- 
tk>ti,  the  conrt  of  nppcals  miiat,  liy  order,  din-ot  an  action  to  be 
brouftht  thereon.  Tbe  money  recovered  muni  be  applied,  under 
the  direction  ot  the  court  of  appents,  to  indemnify  the  persons  ag- 
griered  by  tbe  breach,  in  proportion  to  their  respective  losses, 
and  to  make  Kood  any  other  loes,  oecasioned  by  the  brcftcb.  The 
clerk  must  keep  his  office  at  tbe  city  of  Albany,  and  tlie  trustees 
of  the  State-hall  must  assign  bim  suitable  rooms  therein,  tor  that 

Cout.,  art.  A,  part  at  1  £0;  I^  1M7,  tb.  ZTT,  )  14  (4  Bdm.  CSS);  and  Id,, 
ek.  sra.   I  IS  <3  E.  8..  Gtb  «d.,  262^   3  Edm.   MJ.    S»,   lUa,  L.  IBTO,  cb. 

I  XOO.  To  Bppoliit  K  depBtr.    Powers  ot  deputy. 

The  clerk,  by  a  writing,  under  his  hand  and  the  seal  of  the 
conrt,  filed  in  his  office,  from  time  to  ttme  must  appoint,  and  may  - 
at  pleasure  remove,  a  deputy-clerk,  who  is  entitled  to  a  salary, 
fiiftl  and  to  be  paid  as  prescribed  by  law.  Before  entering  upon 
faia  dntic>B,  tbe  deputy-clerk  must  subscribe,  and  file  tn  the  clerk's 
office,  the  constitntlonal  oatb  ot  office.  While  the  clerk  is  absent 
from  his  office,  or  from  tbe  sitting  of  tbe  court,  or  the  office  ot 
clerk  is  vacant,  the  deputy-clerk  has  all  tbe  powers,  and  is  snbject 
(o  all  the  duties  ot  the  clerk. 

L.  IMT,  eh.  2n,  I  IS,  min'd  br  U  IBTt,  ch.  TIB. 

I  SOI.  [AM'd,  IHTT.]  Hay  employ  naalBtanta  In  bis  ofllap. 
Special    depaty. 

'n  writing,  of  the  judges  ot 

affice,  as  are  necessary.  He  may  froni  time  to  time  appoint,  and 
at  pleasure  remove,  his  assistants.  Bach  assistant  is  entitled  to 
a  compeDaation,  Gxed  and  to  be  paid  as  prescribed  by  law.  The 
clerk  may  appoint  one  of  his  assistants  as  special  deputy-clerk; 
who  posBeraea,  In  tbe  absence  of  the  clerk  and  the  dejinty-clerk, 
the  aame  power  and  authority  as  tbe  clerk,  at  any  sitting  of  the 
A..^-*  _i.j*k  *iA  atiAnii*   nrith  Haiub^f-  iiy  ^jig  businesB  tfaiiBacted 
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1  aoa.  [Added,  ISSr.}     ClerkB  tor  Jndvea  «f  tke  «e«sip« 
appealM. 

Each  jndgD  of  the  conrt  of  ^ipeals  mB.7  app<rint  and  at  j^eAV 
KiDOre  a  clerk,  who  ^sll  pn^onn  snch   aerrices  am  the    Jn< 
appointing  him  may  require.     Be  ahaU  be  entitled  to  a  covnit 
satJon  to  be  fixed  by  such  Judge,  not  exceeding  twelTfr  baiidk<_ 
dollars  a  year,  to  be  paid  monthlr  b7  the  comptroller  apova    tk 
certificate  of  the  judge. 

L.  isar.  ch.  m.  ineosat^priie.  u»r. 

f  908.  [Added,  180T.]     OSeea  for  Jadse  of  the  cnnr*    « 

The  board  of  superTiaors  of  a  cooDtr  In  which  a  law  librsfx  ' 
maintained  by  the  state  shall,  upon  the  request  of  a  judge  ot  tt^ 
court  of  appeals  who  renides  therein,  provide  and  maintaixt  fi 
his  uae,  suitable  and  commodious  offices,  approved  by  him.  ] 
cBHe  of  the  rpfueal  or  neglect  of  the  traard  to  comply  with  an* 
reqnest,  the  judge  may  rent  and  maintain  at  his  place  of  resfdeni 
offices  suitable  for  his  use  and  the  expeoee  thereof  shall  be 
county  charge.  A  judge  of  said  coort  who  reside*  in  a  count 
where  there  is  no  snci  library,   may   rent  and  maintain   at    '  ' 

place  of  residence  offices  suitable  tor  his  use,  and  the  Decesi_ 

expense  thereof  shall  be  paid  by  the  atate  treasurer  upon    th 
audit  and  warrant  of  the  comptroller. 
L.l»;,cli.ni.   lDeff«tA[>HI8,ien. 

fl  a04>S08.    [Repealed;  Laws  1894.  ch.  135.] 
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c.  8;  1. 1. ». «  BTATE  REPORTER.  §§  aO>-ll 

AKTIOLB  THIRD. 

lite  State  r^iort^r :  pablieation and  diMrBmtion  of  thenporta. 

■k.  309.  state  reinirtH  li  tha  npattfr  al  tlia  court  at  Kppeili. 
210.  HU   ilD^. 
Sll.  BepMler   DM   to  b*   lntamt*d    In  pnbUutlu;   eootncta   tor   pab. 

lis.  CspTTlcbt  D 


213.  SecnUiT  or  BOts  to  distrtbate 
■'nreported    deidiiMM,    "'" 


b«    dtUirend   br    i 


of  t^«  eosk^t  of  Kp- 

The  reporter  appointed  by  the  coart  of  appeals  li  stiled  the 
State  reporter;  and  each  proviHlon  ot  a  Btatute.  wbereln  the  State 
reporter  it  meotioued,  applle«  to  the  officer  thus  appointed. 

I  310.  Hla  datT- 

The  State  reporter  iniiat  report  every  CRiiie,  determined  In  the 
conrt  ot  apppaU,  which  tho  coart  directs  him,  or  which  the  Dubltc 
Interest,  in  hia  judgment,  requires  him  to  report.  To  enable  htm 
to  perform  that  duty,  the  jndses  of  the  conrt  must  deliver  to  him 
(be  written  opiniona,  rendered  In  each  cause  so  determined.  Each 
deinaton  of  the  court,  which  is  reported,  must  be  so  reported  as 
■>on  BH  practicable  after  it  la  made;  and  if  the  reporter  neglects 
faithfully  to  perform  that  duty,  it  is  the  duty  ot  the  court  to  re- 
move him  from  office. 

t.  IMS.  cb.  334,   i  1,  uB-d. 

I  ail.  [AkM,  I8»5.]  n«portcr  aot  to  be  InlereBted  IB  pnb- 
lleatloai    Cttntrnots    for   pnbllcktiOD. 

The  State  reporter  shall  not  hare  any  pecuniary  intereat  in  the 
reports;  but  «  contract  for  the  tiublication  thereof,  under  his  au- 
pervision,  mnat  from  time  to  time,  be  made,  In  behalf  of  the 
people,  by  the  Stale  reporter,  subject  to  the  approral  of  the  chief 
}udge  of  the  court  of  appeals,  with  the  person  or  persona  who 
agree  to  famiah  to  the  secretary  of  State,  so  many  copies  of  each 
Tolnme,  as  may  be  needed  to  enable  him  to  comply  with  the  next 
Kectioti  but  one;  and  also  to  publish  nnd  sell  the  reports,  on  terma 
the  most  advantageous  to  the  public,  rer-nrd  bemg  had  to  the 
pnnx'r  execution  of  the  work,  and  at  a  price  not  exceeding  two 
dollars  for  a  volume  of  not  lesa  than  five  hundred  pagen.  Each 
contract,  so  entered  into,  must  provide  for  the  publication  of  the 
r^iorta,  for  five  years  from  the  eipiration  of  the  time,  specified 
for  that  purpose  in  the  last  contract.  If  the  State  reporter  deter- 
mines  that  a  contract  has  not  been  faithfully  kept  by  the  person 
or  peraona  agreeing  so  to  publish  the  reports,  sold  reporter  may, 
by  an  Instrument  In  writing  tinder  hia  hand,  approved  by  the 
chief  judge  of  the  court  of  appeala,  filed  in  the  office  of  the  Becre- 
tary  of  State,  annul  the  same  from  a  time  specified  in  the  instru- 
ment; and  thereupon  he  may  enter  into  a  new  contract,  likewise 
to  be  approved  by  the  chief  judge  of  the  court  of  appeala,  for  the 

Eblication  ot  the  reports  for  five  yeara  from  the   time  so  specified, 
'fore  entering  into  a  contract  the  State  reporter  must  advertise 
for,   receive  and   conaider  proposals  for  the   publication  of   the 


§§  aia-lB  BTATB  REPORTEa  cr  3. 1. 1.  a.  8 

I  212.  [Am'd,  187T.]    Ca»mvht  of  nwortm, 

Neltber  the  State  reporter  nor  any  other  person  shall  obtaio  a 
copyright  for  the  opiuiotiB  coDtalned  In  the  reports  and  the  Bune 
may  be  published  by  any  person.  But  the  copyright  of  the  state- 
ments of  (acts,  of  the  bead-noles,  and  of  ail  other  notes  or  refer- 
ences, prepared  by  the  8tat«  reporter,  most  be  taken  by,  and  abali 
be  vested  In  the  aecretarr  of  State,  tor  the  benefit  or  the  people 
of  the  State. 

I  21S.  lAra'd,  1S94,  ISOe.]  aceretery  at  State  t«  dlnlrlbate 

Of  the  copies  of  PBch  »olnme  of  the  reporta.  furnished  to  the 
recretary  of  it^te,  he  must  deliver  ooe  to  the  clerk  of  each 
oonnty,  for  the  nse  of  the  county,  deposit  one  in  the  office  of  the 
."ttorney -general,  deliver  one  to  the  clerk  of  the  court  of  appeals, 
fnr  tbe  use  of  that  court  and  one  copy  for  each  jndfte  thereof, 
delivpr  one  to  each  justice  of  the  siq>reme  court,  and  to  each 
county  judge,  and  deposit  three  copies  in  the  state  library. 
L,  IBM.  oh.  »lBiL,  1»»,  oh.  aia.    lo etf eat  April  J   IBM.  , 

I  214.  I^arevortcd  dectalans,  etc.,  t»  be  delivered  by  re> 
porter  to  ■nocessBr. 

A  State  reporter  must,  on  the  appointment  of  his  snccesaor,  de- 
liver to  him  all  papers  in  his  hands,  pertaining  to  a  cause  which 
he  has  not  reported,  or  which  arc  uot  necessftry  to  be  retained  by 
him,  to  complete  the  publication  of  a  volume,  which  is  then  partly 
printed. 
L.  issG,  ch.  eu.  I  2. 

I  215.  OplBlona,  e(e.,  not  tojie  delivered,  cxocpt,  etc 
A  State  reporter,  after  the  e-ipirntlon  of  hie  term  of  offiw, 
shall  not  deliver  a  paper  Bijecified  in  (he  last  section,  or  a  cony 
thereof,  to  nny  person  other  thnn  his  snccessor  In  office,  or  the 
publisher  of  n  partly  printed  volume;  escept  (hat  a  copy  of  wich 
a  paper  may  be  furnished  by  him,  during  a  vacancy  in  the  office, 
to  a  judge  of  the  court,  or  to  the  attorney  for  a  party  to  the 
ciiuse  to  which  it  relates. 
Id.,   I  8. 
t  216-  Certain  opinion*  to  be  deposited  vrltb  clerk. 

The  State  reporter  must  deposit  with  the  clerk  of  the  court,  all 
opinions  delivered  to  him,  which  are  not  to  be  reported,  immedi- 
ntely  after  the  publication  of  the  reports  of  the  other  cases,  de- 
cided at  the  same  time.  They  most  be  properly  filed  and  pr«- 
Bcrved,  by  the  clerk, 

s«<  Id.,  I  4. 
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TITI£  II. 

The  supreme  court,  inoluduig  ipecial  and  trial  temu. . 

I.  JnrMlctloii    iixl    powfn;    deaUnitlon    of    tenng;    dtatctbattoD    ( 
(  uw  lernn  ini  Jad(H;   ■llndant*  uiwi  Um  all 


Jurudietijti.  and  powers;  dengttation  of  Umu;  dulributUm  of 
bujineu  aMong  the  Urmi  and  judge* :  attendants  upon  the  tit' 
tinga;  vtiteeliaiteous  provitUMt. 


3T.  tbPPHl 
W.  Wbeo   ■ 


I  SIT.   tienrral  JarlidletlOB  of  sapre^r  court. 

The  s^afra\  juriBdlclion  iu  Ian-  and  equity,  wliich  the  supn^nc 
court  or  the  State  iKHwesseB.  under  the  nrovisions  of  the  consti- 
tution, iurludes  nit  the  jurisdiction,  n'hieh  vns  poBseHneil  nod  ex- 
erviiceil  by  the  supremi-  court  of  the  coinny  of  New  Yorlt,  nt  any 
time,  and  by  the  coort  of  chancery  in  England,  on  the  4lh  day  of 
July.  IVTfl:  vilh  the  exceptioDH.  additions,  and  limitntioDH.  cre- 
ated and  imposed  by  the  constitution  and  taws  of  the  State.  Snb- 
jeirt  tn  those  exceptions  and  hmltatiotta.  the  supreme  court  of 
tbe  State  has  all  tli«  powers  and  anthority  of  each  of  those  coarts, 
and  exerclsea  the  same  In  like  manner. 

I  It.  a.  lia.  i  M;  M.  Ifle.  l  l-.  ■■»)  I..  IMT.  rh.  380,  I  IS. 

I  ZIR.  [Am'd,  18SB.]  Snpreiap  conrt  mar  el>a.uKe  place  of 
trial  of  actlona  pendlna  in  other  conrtM. 

The  supreme  court,  upon  the  application  of  either  party,  may, 
and.  in  a  proper  case,  must  mahe  an  order,  dircctinic  that  an 
bsue  of  fact,  joined  in  an  action  or  xpecial  proceeding.  pendlDg 
in  any  other  court  o(  record,  except  the  city  conrt  of  the  city  of 
New  York,  or  a  county  court,  to  he  tried  at  a  term  of  the  su- 
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preme  court  In  another  couut;,  on  each  tenna,  and  under  audi 
reKulatloDB  as  it  deems  just:  and  thorenpon  the  Ibbuc  mast  bMi 
tried  accordinKiy.  After  the  trial,  the  clerk  of  the  county,  tm} 
which  it  has  taken  place,  muat  certil^  the  mimites  thereof;  ivhi^  I 
muBt  be  filed  with  the  clerk  of  the  court,  in  which  the  at^oa  or 
specisl  proceeding  la  pending.  The  snbsmiDent  nroceedinsw  In  tkal 
lait  mentioned  court  must  be  the  same,  as  It  the  iMoe  had  bee*  I 
tried  therein. 

I  alft.  [Am'd,  ISDS.]    JndlelMl  depavt&ient>. 

The  Stftte  1b  hereby  dlrided  Into  four  Jadiclal  departments. 
The  flrit  depftrtment  shall  conaist  of  the  county  of  Ne-w  York; 
the  second  department  shall  consist  of  the  counties  embraced 
within  the  preseut  aecond  judicial  district;  the  third  department 
shall  consist  of  the  couuties  embraced  within  the  present  tliirtL 
fourth  and  sixth  judicial  districta;  the  fourth  department  ahaB 
consist  of  the  counties  embraced  within  the  present  fifth,  seventh 
and  eighth  judicial  districts, 
L.    ISSC,   cli.   3TS. 

i  ZaO.^CAin'd,   189S.]      Appellale  dlTliIon. 

On  Bud  after  the  first  day  of  January,  eiE'bteeu  btmdred  and 
ninety-six,  there  shall  be  an  appellate  diviuoa  of  the  supreme  court 
in  each  judicial  department  hereby  created,  consistiog  of  Bercn 
justices  in  tbe  first  department  and  of  five  justices  in  each  of  the 
other,  departments.  In  each  department  tour  shall  conatitate  a 
quonim,  and  the  concurrence  of  three  Bhall  be  necessary  to  a  de- 
clfioQ.  No  more  than  five  justices  shall  sit  in  any  case.  Prom 
all  the  justices  elected  to  tbe  supreme  court  the  ^vernor  ohall 
designate  those  who  Bhall  constitute  the  appellate  diTision  in  each 
department,  and  he  shall  designnte  the  presiding  justice  thereof, 
who  shall  act  as  such  during  his  term  ot  office,  and  shall  be  a 
resident  of  tbe  department.  The  other  justices  shall  be  deaig- 
nated  tor  terms  ot  five  years,  or  the  unexpired  portions  of  tbeir 
respective  terms  of  office,  if  less  than  five  years.  From  time  to 
time,  as  the  terms  of  such  designations  expire,  or  vacancies  occur, 
he  shall  make  new  designations.  He  may  also  make  temporary 
designatiouB  ic  case  ot  tbe  absence  or  inability  to  act  of  any  jus- 
tice in  the  appellate  diTision.  A  majority  ot  the  justices  desig- 
nated to  sit  in  the  appellate  division  in  each  department  shall  be 
residents  of  the  departments.  Whenever  the  appellate  dtriaion 
In  any  department  atiall  be  unable  to  dispose  of  its  bnalness  within 
a  reasonable  time,  a  majority  of  the  presiding  justice!  of  the  aeT- 
eral  departments  at  a  meeting  called  by  the  presiding  jnstice  ot 
the  department  in  arrears  may  transfer  aoy  pending  appeals  from 
sncb  department  to  any  other  department  for  hearing  and  deter- 
mination. No  justice  of  the  appellate  division  shall  exercise  any 
ot  the  powers  of  a  justice  ot  the  supreme  court,  other  than  those 
of  a  justice  out  of  court,  and  those  pertaining  to  the  appellate  dlvi- 
sion  or  to  the  bearing  and  decision  ot  motions  submitted  by  con- 
sent ot  counsel.  Prom  and  after  the  Inst  day  of  December,  eig-h- 
teen  hundred  iland  ^  ninety-five,  the  appellate  division  shall  have 
the  jurisdiotion  now  exercised  by  the  supreme  court  at  Ita  tron- 
eral  terms, 'and  by  the  general  terms  ot  the  court  of 
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remoTe  &  reporter,  to  whom  the  original  opinioDB  of  tbe  conrt 
«ball  be  delivcrpd  by  the  judges  immnllntely  itftET  the  decisioiiH 
of  the  casea  in  which  the;  are  ivritlen  are  made,  and  to  make 
rules  and  regulationg  governing  the  prnc-Uce  thcrpin.  The  Hppel- 
tate  court  shall  be  located  reBpectivelf  In  tbe  first  deportment,  in 
the  city  of  New  York;  in  the  aecood  department,  in  the  city  of 
Brnoklyn:  in  the  third  depsrtmeat,  in  tbe  city  of  Albany:  and  in 
the  fourth  department,  In  the  city  of  Rocbeater;  but  terma  thereof 
maj  be  held  elsewhere  in  such  departments,  whenever  in  the  dis- 
cretiim  of  the  Joatlcea  theteof,  reapectiTely,  pabUc  ii  ' 


The  Jnatlcea  of  the  appellate  division  in  eaeh  of  the  third  and 
fourth  depaitineDta  ehnll  have  power  to  appoint  and  remoTe  a 
clerk  who  Nhall  keep  his  office  at  a  place  to  be  dcHiKimted  by  said 
Justices.  Tbe  clerks  of  the  appellate  division  in  said  departments 
■hall  be  paid  su  annual  salary  of  two  thousand  dollars.  A  cer- 
tificate of  the  appointment  of  each  of  said  clerks  Binned  by  the 
presiding  jnstice  of  the  judicial  departtaent  for  which  said  clerk 
U  &|ipointed.  shall  be  filed  with  tbe  comptroller  of  the  State,  and 
the  aalar;  hereby  established  shnll  be  paid  by  tbe  comptroller 
of  the  State  to  snch  appointees  qunrterly.  The  juftices  of  the 
appellate  division  in  each  of  said  departments  shall  have  power 
to  appoint  and  remove  not  more  than  three  nltendnuts,  one  of 
whom  ahall  act  as  crier.  Bach  of  aald  attendanta  shnll  receive 
a  campensation  to  be  fixed  by  tbe  justices,  which  shall  not  ex- 
ceed mne  hundred  dollnra  per  year,  pnyebie  monthly.  He  shall 
alio  be  entitled  to  receive  his  traveling  expenses  to  and  from 
his  home  to  the  place  where  aaid  sessions  are  held,  not  exceeding 
once  in  each  term.  The  compensation  of  the  attendants  aball 
be  paid  by  the  comptroller  of  the  State  npon  the  certificate  ot 
(he  preaidinx  justice  ot  the  department.  Each  justice  of  the  ap- 
pellate division  in  each  of  sold  departments  shall  have  power  to 
employ  tbe  service*  of  a  stenoifraphei'.  The  ™ni|ii>nHBtion  of  each 
ftenograpfaer  shall  be  paid  by  the  comptroller  of  the  State  ugion 
the  certificate  of  tbe  juBtice  by  whom  he  is  employed.  Such 
compensation  shall  not  exceed  twelve  hundred  (lollara  a  year. 

Snbd.  1.  [A<de«,  18DT.]  The  presiding  justice  of  the  appellate 
division  of  the  fourth  department  shall,  with  the  approval  of  the 
other  justices  ot  said  department,  have  power  to  appoiQt  and  re- 
move an  assistant  to  the  clerk  of  said  appellate  division,  who  shall 
be  paid  an  anntiat'  salary  of  one  thousand  dollars.  A  certificate  ot 
the  appointmeDt  of  such  assistant  clerk,  signed  by  the  justices  of 
tbe  said  fourth  department,  sbatt  be  filed  with  the  comptroller  of 
the  state,  and  the  salarr  hereby  eetablisbed  for  such  assistant 
clerk  aball  be  paid  by  the  aaid  comptroller  to  such  appointee 
qoarter^. 
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Suba.  2,  [Added,  ISOT.]  Thp  clprk  n[  the  nppplliit#  diTisiou  of 
thp  fourth  <lopnrlmeut,  iu  addition  to  the  nnlnr;  herein  proTided, 
hIihII  be  eutitlod  to  rpc^Te  hia  iieeeKtmry  dinbartu'iueutii  for  poxt- 
B(tP.  telephone,  telj^raiih  and  express  ehnrKi's.  to  be  cerlified  by 
the  prcBiding  jnntiirc  of  said  depiirtDient  anil  to  be  paid  in  the 
uime  manner  ae  IiIh  snlary .  And  the  eompengntion  heriHn  provided 
for  said  eterk  ami  nald  aHBistnnt  clerk  shali  be  in  lien  of  all  fees 
and  ehnrKes.  nod  neither  said  clerk  nor  aBniBtnnt  clerk  shall_  here- 
after be  permitted  .to  charRe  or  receive  any  fee  whatever  in  od- 
dltion  to  his      ■  *  ~  ■  ■  ■  .       ■  -     --- 


Subd.  3.  [Addni,  ivoo.]  The  justices  of  the  appellate  divi- 
•ioD  Of  the  iupreme  court  iu  the  third  judicial  deparlmeut  shall 
have  power  to  apiioiut  ajid  remove  a  deputy  clerk  of  said  court, 
who  Bhail  be  paid  au  annual  salary  of  one  thousand  dollars  by 
the  comptroller  quarterly.  A  certificate  of  such  apimintuieut, 
signed  by  the  presidium  justice,  shall  be  filed  witb  the  comptroller 
of  the  StaU. 

L.  liWi,  cb.  4M.    Id  effect  April  18. 1900. 


ehali  aliM)  act  under  direction  of  said  court  as  librarian  and  have 
charge  of  the  library  in  u^e  by  said  court,  and  for  such  additional 
services  Hhnll  receive  the  additional  sum  of  five  hundred  dollan 

Ser  auuum,  to  be  paid  in  the  same  maimer  as  his  salary  aa 
eputy  clerk, 

L.  19%  cb.  SSa.   laeCreoCAprtl  l»,IKI). 

I  2XX.  [Added,  1H96.]  Governor  may  revoki-  denlxnalloB. 
Upon  the  written  requext  of  a  justice  designated  fur  Lbo  ap]>el- 
lafe  division,  the  governor  miiy  revoke  his  designation  by  an  order 
to  be  file,'!  in  the  oSie(>  ot  the  seeretnry  of  stale.  Where  auch  des- 
ignation is  revoked,  the  governor  may  prescribe  the  duties  to  be 
performiM  by  sueh  justice  in  holdiuf;  court  In  any  part  of  the 
state,  from  tne  time  of  such  revocation  until  the  taking  effect  of 
the  next  appointment  of  terms,  as  prescribed  in  section  two  hun- 
dred and  thirty-two  ot  this  net,  (or  the  judicial  department  in 
which  such  jliHtiee  resides. 
In  Effect  Mireti  2B,  ISOG.      L.  1800.  ch.  113. 

I  22A.  tAm'd,  189K.]  Dealrimtlon,  etc.,  to  be  «led  witb  mw- 
retarr  or  State. 

A  desiKnatlon  of  n  justice  of  the  appellate  division  of  the  su- 
preme court  must  be  in  writing,  and  filed  in  the  office  of  the 
neeretary  of  State. 

!  a24.   [Repcah>d  Jan.  1,  181«;  I-.  1S05,  ch.  940.  9  2.] 

>f  boldlBK  terma  of 

The  terms  of  the  api)ellate  division  oF  the  supreme  court  are 
to  be  appointed  by  the  appellate  division  iu  each  department,  and 
are  to  1>e  held  at  such  tluies  and  places  and  shall  coutiuue  ao 
.  long  as  the  appellate  division  deems  proper. 


„  Google 
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g  van.  [A^'d,  ISSS.]    AppolBtmaat  to  br  pabllaked. 

An  appointnieat  o(  r  term  or  terms  of  an  api>p!lBt(?  diTisiail 
must  be  mado  and  filed  in  the  office  of  the  secretary  of  8tnte  at 
twt  thirty  daja  before  the  commencempnt  of  such  term  or  tertni. 
The  «<KTelaiT  of  State  most  Immedietely  pnbllBh  a  eopy  thereof  Id 
tbp  DewHpaper  printed  In  Albaur  in  which  legnl  notices  are  re- 
qiiir«d  to  be. published  at  least  once  in  euch  week  for  four  sue- 
eeaaiTe  weeks.  The  ezpeDses  of  publicatiou  are  to  be  paid  out  o( 
the  tieuuiT  of  the  SUte. 

tM7/ (Repealed  Jan.  1,  1896;  L.  1805,  eh.  Mft] 
I  SS8.  [Am'd,  ISWt.]    TVhFB  Buoelate  Jai 


DSTlng  serred  the  longest  time  na  siii-h,  or.   If  two  are  present 
who  hare  serred  the  same  length  of  time,  the  elder  of  them  must 
act  OS  presidlDg  justice  until  h  preBidins  justice  attends. 
I^   1M6.   eta.   MS. 

I  Sl».  [Added,  INSO.]  Special  or  trial  tern  of  Baprenie 
esBPt   to    be    held    hr    oae    imdsc. 

A  special  term  or  a  triul  term  of  the  supreme  court  moat  be 
held  t^  one  judge.  An  appeal  from  a  judgment  or  decree  in  any 
case  in  which  the  question  of  the  title  to  a  pnhlic  office  is  directly 
«r  Mllaterally  at  iasue  or  in  any  manner  Involved,  may  be  placed 
DD  the  calendar  and  noticed  for  hearing  on  any  day  in  the 
■pi'^Uate  division  of  the  supreme  court,  in  the  first  department, 
or  in  the  court  of  appeals,  and  ^all  be  heard  on  said  day. 
U  tmt.  eb.  MD.     Id  etiect  ll>r  1!,  IBM. 

I  130.  [AVd,  18SB.]  RaHber  of  Inatlcea  aeeeaaarr  tor  « 
deelaloB. 

In  each  department  four  of  the  justices  of  the  appellate  division 
of  the  snpreme  court  shall  constitute  a  quorum,  and  the  concur- 
tnce  of  three  justices  is  necessary  to  pronounce  a  decision.  No 
nore  than  five  justices  shall  sit  In  any  case.  If  three  do  not  con- 
rar  in  a  decision,  a  reargament  must  be  ordered. 

t  S31.  [Ji^i'i,  189B,  1B0O.1  Rearsnuent,  et  cetera,  wbaB 
Mase  (o  be  heard  la  another  departaieBt. 

Vhere  in  any  ease  tour  justices  of  the  appellate  division  in  any 
department  are  not  qualified  to  sit  therein,  or  where  the  justices 

IoaliSed  to  hear  the  appeal  are  equally  divided,  the  <-ourt  niiixt 
irei't  the  Bame  to  be  sent  to  another  deppirtment  to  be  Hiiecitiitl 
in  the  order  to  be  there  heard  and  determined.  Where  in  any 
n«e  when  an  appeal  to  the  appellate  division  of  any  department 
comet  on  for  argument,  and  the  justice  before  whom  the  action 
wu  tried  or  who  granted  the  oriler  sppeiiled  from,  la  a  member 
of  iDch  appellste  division,  the  appellant  may  tnake  an  applica- 
tiim  to  Hurh  appellate  division  for.  and  the  court  may  grant,  an 
onler  directing  that  snch  appeal  be  sent  to  an  adjoining  department 
In  be  specified  in  the  order,  to  be  there  bearil  and  determined. 
L.  IW.  ch.  M6;  L.  ISOO,  cfa.  200.  ta  eltfi^l  Bept.  1.  1000. 
I  SSr  [Am'd,  ISTT,  ISSS,  IKDB,  IHOfl,  ItMKt.]  Appolntaieats 
•t  IcrBB  af  the  Baprene  conrt. 

The  justices  ot  the  appellate  diTisioii  in  each  dpp;ir(iiient  mny 
El  tlu  times  and  places   for  holding  special  and   trial  tMiat 
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therein,  and  atwlsn  the  justioea  of  the  departments  to  bold  sucli 
teroiB,  or  make  rules  tberefor;  and  may  from  time  to  time  mska 
additional  appointments  and  designation  a.  or  ehange  or  olttf 
those  already  made.  If  said  jnijCiceE  of  the  said  appellate  divi- 
sion in  any  department  aball  not  bare  fixed  the  times  and  places 
for  holding  said  ai>ecial  and  trial  terms,  or  shall  not  have  as- 
siRned  the  jiistiecs  to  hold  such  terms,  or  shall  not  have  made 
rules  therefor,  before  the  Brat  day  of  December,  in  the  year 
eigbteen  hundred  and  ninety-five,  and  In  every  second  year  tbere- 
after,  the  justices  of  the  supreme  court  tor  each  judicial  district, 
or  a  majority  of  them  not  designated  as  justices  of  the  appellate 
dirJHiuD,  mnst,  betn-i-en  the  first  and  fifteenth  days  ot  December 
in  each  of  said  jeara,  appoint  the  times  and  places  for  holding 
the  trial  and  special  terms  of  the  supreme  court  within  th«ir 
judicial  diatrict,  for  two  years  from  the  first  day  of  January  of 
the  year  next  following:  if  for  any  reason  such  an  appointment 
is  not  made  before  the  expiration  ot  the  time  so  specified.  It 
must  be  made  at  the  earliest  convenient  time  thereafter.  At 
least  oue  special  term  and  two  trial  terms  must  be  appointed  to 
be  held  in  each  year  in  each  county  separately  orgsniied.  Ful- 
ton and  Hamilton  connties  shall  be  deemed  one  count;  for  the 
purposes  of  this  section.  Two  or  more  trial  terms  may  l>e  ap- 
pointed to  be  held  and  may  be  held  at  the  same  time  in  any 
county.  A  trial  term  in  any  county  may  be  held  in  two  or  mora 
parts,  and  a  jury  panel  may  be  summoned  to  nerve  in  eadi 
part,  or  jurors  may  be  drawn  from  one  panel.  The  mlea  made 
'  y  the  jnsticeB  of  an  appellate  dirision  for  fixing  the  times  and 
.laces  for  holdiuK  special  and  trial  temiR,  and  for  aasiRning  the 
jastlces  for  holding  special  and  trial  terma.  must  be  signed  by 
the  justices  msking  them,  and  immediately  filed  in  the  office  Of 
the  secretary  of  State;  and  a  duplicate  thereof  must  also  be 
filed  in  the  office  o(  the  clerk  of  such  appellate  division,  who 
must  Immediately  transmit  a  copy  thereof,  certified  by  hitn,  to 
each  of  the  jDStices  of  the  supreme  court  in  snch  department 
not  deslKnated  as  justices  of  an  sppellate  division.  The  juaticea 
of  the  appellate  division  of  each  department  are  hereby  anthor- 
Ited  to  adopt  and  procure  an  offlcisl  seal,  with  suitable  device* 
and  inscription.  A  description  of  such  seal,  with  an  impression 
thereof,  shall  be  filed  in  the  ofllce  of  the  secretary  of  State.  The 
exiicnsc  of  procuring  such  sea]  shall  be  a  charge  against  the 
State,  and  snail  be  paid  by  the  State  treasurer  upon  the  audit 
and  warrant  ot  the  comptroller. 
L.   1803.  cb.   r»:  U   IBK,  eh.  SIB;  L.   ISSe,  tb.  Sai;  I..   ISOO,  ch.  11.      la 

«ff«ct  Sept,  1,  leno. 
1283.  Pablleallen  of  appatatmeBts. 

An  appointment  no  made  mnst  be  signed  by  the  justices  making 
it,  and  immediately  filed  In  the  office  of  the  secretary  of  State, 
who  must  publish  a  copy  thereof  in  the  newspaper,  printed  at 
AlbHny.  iu  which  legal  notices  are  required  to  be  published,  at 
least  once  in  each  week,  for  three  successive  weeks  before  the 
holdinx  of  a  term  in  pursuance  thereof.  The  expense  of  the  pub- 
licntion  is  payable  out  ot  the  treasury  ot  the  State. 

i  234.  [Am*d,  1M0O.]  Governor  nay  avpotnt  extraordlaari' 
trrmni  Janlicea  lo  liold  them. 

The  governor  may,  when,  in  his  opinion,  the  public  interest  an 
leiiuires,  appoint  om:  ur  more  cxtraocdinary  teciOB  of  the  appellate 
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diTJrioii  of  tbe  snpreme  court  in  any  department,  or  of  tbe  special 
o[  trial  terms  of  tbe  supreme  court.  He  must  designate  the  time 
and  place  of  hoklinK  th«  same,  and  name  the  justice  who  shall 
luild  or  preside  at  such  term,  except  ol  tbe  appellate  diTlsioni  and 
he  must  cive  notice  of  the  appoiDtmeDt,  In  such  manner  be,  in  hia 
jodgment,  tbe  public  intercHt  requires. 

L.  1MB,  CA.  Mt. 

1  SIS.  [AM'd,  188S,  ISOO.]  Gemeral  yowera  «m«  daHea  «f 
laatleca. 

Anj  JuBtira  of  the  anpreme  conrt  has  power  to  hold  s  special  or 
trial  term  of  the  supreme  court  for  the  whole  or  aoy  portion  of  the 
term;  and  to  act  npon  auj  business,  which  regularly  comes  before 
the  term  in  which  he  is  sitting,  except  where  he  is  personally  dis- 
qnaQfied  Irom  sitting,  In  a  particular  action  or  special  proceeding. 
Bach  justice  must,  at  all  reasonable  times,  when  not  engaged  Id 
holding  court,  transact  such  judicial  business  as  may  be  done  out 
of  court.  The  justices  of  the  supreme  court  elected  in  the  eighth 
Judicial  district  may  adopt,  and  from  time  to  time  amend  rules 
and  regnlations  for  making  calendars  of  cases  at  issue  to  be  tiled 
in  the  supreme  court  In  and  for  the  count;  of  Brie. 
L.  UH,  eb.NI;  L.  UOKolLMt.    lasflogtAprUll.lHP. 

I  »&  [Repealed  Jan.  1,  1896;  L.  18S6,  ch.  946.] 

1  X8T.  [An'd,  1B8B,  ISOO.j  OOTeiaor  to  dealanjit*  Jastleca 
t*  hold  evarta  1m  <»v4Bla  uutea. 

If  it  appear  to  the  satlsfactiou  of  the  presiding  justice  Of  the 
appellate  diTlaion  in  any  department  that  a  special  or  trial  term 
of  tbe  aapreme  court  duly  appointed  therein  is  in  danger  of  fail- 
ing, he  may  designate  a  justice  who  resides  in  that  department 
to  hold  such  term  id  the  absence  of  the  justice  assigned  thereto. 
If  in  the  opinion  of  such  presiding  justice  it  is  not  practicable  to 
make  a  designation  from  Ills  department,  be  shall  so  inform  the 
goremor  who  may  thereupon  design&te  for  such  term  a  jnstke 
from  any  department. 
I..UK^ok.M*iL.lMO,oh.Ul.    In  aircM  April  K,  um. 

f  SSS.  [Am'd,  ISOS.]  Pl««e  ot  holdliic  the  t«FBU. 

The  place  appointed  within  each  county,  for  holding  a  special 
term  of  the  supreme  court,  at  which  issues  of  fact  are  triable,  or 
a  trial  term,  must  be  that  designated  by  the  statute,  for  holding 
tbe  county  court 

I  S8».  SveelAl  terBa  adiourMed  to  chamberai  trials 
tkcrmt. 

A  apedal  term  of  the  supreme  court  may  be  adjonmed  to  a 
future  day,  and  to  tbe  chambers  of  any  Justice  of  the  court,  re- 
siding within  tbe  judicial  district  by  an  entry  In  the  minutes:  and 
then  adjourned  from  time  to  time,  as  the  justice  holding  the  same 
directs.  An  acdon  triable  by  the  court,  without  n  jury,  which 
was  upon  the  calendar  ot  the  term  before  It  was  adjonmed,  may 
be  tried  at  a  term  so  adjourned,  and  held  at  chambers,  by  consent 
of  both  parties,  bat  iu>t  otherwise.    In  that  case,  the  attendance 
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I  240.  [Repealed  Jan.  1.  IBOG;  L.  18&3,  ch.  &4Q.] 

I  341.  [Am'd.  1S9S.1  Wbat  IndBe*  var  pertom  datlca  af 
jDBticFB  at  cbambcF*. 

A  count}'  judge  withia  his  county  poBWBBes,  and  upon  proper  ap- 
l)licHtion  must  exercise,  the  power  conferred  by  law  in  K^ieral 
Innguage   upoii  an  officer  authorised  to  perform  tUe  dutiea  ot  a 
jtiHlice  of  the  supreme  court  at  chambera  or  out  of  court. 
J..  Ifitt,  eta.  N«. 

I  243.  [Atn'd,  18SS,  1896.]  Omcen  reqalrcd  to  attead  m 
term    of  the   appellate    dli-laloiii    mhtrltr%    datr. 

A  term  of  the  appellate  divLgion  of  the  BUpreme  court  mast  be 
attended  by  the  sheriff  of  the  county  in  which  it  ia  held,  his  under 
sheriS,  or  one  of  his  deputies;  by  not  more  than  three  attendanti 
appointed  by  such  court,  one  of  whom  shall  act  as  crier;  by  tbe 
clerk  of  the  appellate  division,  of  the  supreme  court  appointed  for 
the  department  in  ivfalcli  the  term  is  held;  all  of  whom  must  act 
under  the  direction  of  the  court  or  of  the  presiding  justice.  The 
sheriff  of  the  county  must  cause  the  room  m  which  a  term  of  tile 
appellate  division  Is  lii-ld  to  he  properly  heated,  ventilated,  lighted, 
aud  kept  comfortably  dean  niid  in  order.  The  court  may  enforce 
the  performanee  of  that  duty  by  the  sheriff.  Tlic  sheriff  must 
also  provide  ihe  court  with  pll  neeeiinnry  stationery  and  mlnutfr- 
boolta,  upon  the  written  requisition  of  the  court  or  of  the  justice 
preeidiriK  nt  the  term,  and  shall  defray  the  necessary  exncnse  of 
telegraphing  the  day  calendar  to  such  county  elerlw  as  the  court 
shall  direct:  also  the  uecessary  expeuie  of  transmitting  priutcd 
cases  and  impers  to  the  reporter:  to  the  various  libtaries  and 
to  the  justices  of  the  appellate  division. 

L.  19K.  ch.  Me,    In  eltect  Ami)  27.    ISM.    t..   tSM.  cb.  407. 


{  Z43.  [Am'd,  IROS.]    Fee*  of  aneh  ofHeersi  how  paid. 

The  fees  of  the  sheriff,  and  such   attendants  for  nl 
term  of  the  appellate  divifiion  and  nil  eiponses  incurred 


of  the  sheriff,  and  such   attendants  for  nttendituit  a 
. , .  red  by  b  aher- 

obedience  to  the  laat  Beclloa  munt  be  audited  by  the  conq^ 


troller  and  paid  out  of  the  treasury  of  the  State. 
I>  1S8C.   cb.   MO. 
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1.2  SUPREME  eOUKT  BBPOKTER. 


AHTIOLE  SecOIfD. 

The  mpreme  otmrt  reporter. 


IS44.  [RepcBled  JsD.  1.  1806;  Laws  1605,  eh.  OVi.] 

IMS.  tAn'd,  IHTT,  18DS.I  Term  of  DOIcpt  I>«w  appniBtCd 
a>d  renavpd. 

The  tprm  of  oBirv  at  the  unprcmp  court  rpnortcr  Is  five  yetini 
from  the  time  of  hiR  appolntlnent,  nnd  until  hU  HneeenxOT  ia 
appnlntf^  and  qiin1iliet<.  He  mntit  be  appointeil  and  111117  he 
removpd  for  canBe.  lij-  the  jiiotiepB  of  the  nppi'llate  divisinnH  of 
the  Nuprcme  court,  or  a  majority  nf  Rurh  of  them  as  attend  nt  a 
mnvention.  held  as  prescribed  in  the  next  two  scirtions.  An 
appointment  or  removal  must  be  in  vritlnx:  it  must  tie  aifcned  by 
the  jaxtieea  maVlnR  it.  and  filc<l  in  the  oQce  of  the  secretary  of 
i>tatei  otherwise  it  is  of  no  effect. 

H  349,  246  DBd  24T  were  bolt)  (DWDded  uid  HpHlcd  by  aime  met.  L,  ISDR, 
i-b.  ZM;  I.  isrt,  cb.  4ta. 

I  ZM-   lAm'd,  1877,  188S.)    Hertlaar  (or  avpolatmeat. 

The  justices  of  the  appellate  diyisioiis  of  the  supreme  eoDtt 
must  meet  in  conTention,  at  the  capitot  in  the  city  of  Alliany,  at 
a<M>n  of  the  day  when  the  term  of  olfi<-e  of  the  HUprem<'  court 
re|HirI(.>r  expires,  for  the  purpose  of  aplHiilitluK  a  supreme  court 
reporter  in  his  place.  If  Chat  day  is  u  i^unday  or  a  public  holi- 
day, the  ronTention  muRt  l>o  held  at  the  nanie  time  and  place,  on 
the  first  day  thereafter  not  beiuR  Sunday  or  a  puhlic  holiday. 
If  an  appointment  is  not  made  at  such  a  meeting,  it  may  be  made 
at  •  spf^ial  meetlngt  of  the  coni«ntion.  held  as  proscribed  In  the 
next  fieotion.  The  supreme  court  reporter  msy  be  remored  at 
suck  a  special  meeting. 

L.  uer.  eh.  4ia:  U  UW,  ch.  »4«  (■bi«MI*  »aa  npraU). 


.oogic 
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|X47.  fAm-d.   1H9B.]    SpcvlBl   mretlas  for  BvpslBtBeKt   mr 
removal. 

A  special  meetiug  of  the  eODvention,  tot  the  appointmeat  or 
rpiuoval  of  &  supreme  court  reporter,  must  be  held  at  the  capltoI 
iu  the  city  of  Albany;  but  it  ma;  be  adjonroed  to  any  other  place, 
ll  may  Ite  called  by  a  presiding  justice  by  written  or  printed 
notice  slating  the  object  of  the  mcetiuR.  and  Hervi'd  personally  or 
Ihrongh  the  pcwt-uDIci',  upon  each  of  the  jtistii'en  of  the  appellate 
divisions  of  thr  supreme  court  at  least  two  weeks  before  the  tims 
nppoiuted  therefor.  If  the  object  of  the  meeting  is  to  consider 
the  question  of  the  removal  of  the  aiipreme  court  reporter  the 
notice  must  be  aecompnnled  with  a  copy  of  the  gronade  allied 
for  the  renioval:  and  both  must  be  served  npon  the  supreme  court 
reporter,  personally,  or  by  lenvlnR  them  at  his  last  place  of  r*w- 
dence.  with  some  person  of  suitable  age  and  discretion,  at  least 
ten  days  before  the  time  appointed  for  the  meeting. 
L.  ISaS.   eta.  ew  (imenda  and  rppHli). 


ia4n.    lAm'd,   ISOtt.]    I^pen  and  opinions  to  be  faralalied 

In  each  cause  heard  by  the  appellate  division  of  the  supreme 
court,  tbe  attorney  or  counsel  for  each  party  must  deliver  to  the 
clerit  of  said  appellate  division,  for  the  URe  of  the  supreme  court 
reporter,  a  duplicate  of  each  paper  furnished  by  him  for  tbe  use 
of  the  court.  I'be  clerk  mnst  collect  such  papers  from  the  coud- 
sel:  and  immediately  after  the  adjournment  of  the  term,  he  muni 
transmit  them,  and  certified  copies  of  all  the  decisions,  made  at 
that  term,  to  the  supremo  court  reporter,  at  the  latter's  expense. 
Bach  judge,  who  renders  a  written  opinion  in  a  cause  decided  by 
the  appellate  division,  most  Iransniit  it,  or  a  certified  copy  thereof, 
to  the  supreme  court  reporter,  who  must  pay  the  expense  of 
trnnsmissioD.  and  also,  where  s  copy  is  transmitted,  the  expense 
of  copying,  not  exceeding  eight  cents  for  each  folio. 
L.  IBM,  ch.  ftUL 

I  248.   [Ani'd,  1S9D,I    DatT  of  reporter)  no  saJarr  to  be  paid 
to  btm. 

The  Hupreme  court  reporter  is  not  entitled  to  a  salary.  He 
must  report  and  publish  such  of  the  decisions  at  the  terms  of  the 
appellate  divisions  or  special  terms  of  the  court  as  he  deems  it  for 
the  public  Inlprest  to  have  reported.  He  must  also  report  and 
pubtish  the  decision  in  a  particular  cause,  which  the  court,  at  ■ 
term  of  the  appellate  division  or  special  term,  specfalV  directs 
him  to  report.  He  must  prepare  for  each  volume  and  cause  to  i 
be  published  therewith,  tbe  nsual  digest,  head  notes,  tables  of 
""'''■'"'*^,  and  index. 


f  250.    [An'd,    ITOB,    1887,   lBft9.]    Priee    of  volNmes  of  tke 

The  supreme  court  reporter  mu 
OS  prescribed  in  tbe  last  Becdon,  t 
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[M-rsoDK  within  (he  Btate,  at  a  prii«  not  exceeding  two  doliare. 
for  a  bouud  volume  ur  not  less  than  Heveii  handr^d  iiaKOM.  He 
mar  also  cause  advance  sheeta  to  be  published  at  not  to  esreed 
fiftj  ceots  a  volume.  He  must  cause  a  copy  of  each  volume  of 
the  reports  as  soon  as  printed  tn  be  delivered  to  each  judge  of 
the  court  of  appeals,  nod  each  jnatice  of  the  supreme  court,  and 
to  each  coaot;  jndge  dnring  hfs  term  of  office. 

L.  18»B.  cb.  M6;  I^  ISDT.  ch.  474;  L.  ISDO,  ch.  273.    Id  cIThL  April  7.  18M. 


D,g,t,ioflb,GoogIe 


8TBN0G11APHERS, 

ARTICLE  THIRD. 

Stenographen. 


»T.  Tlieir    ularia;    __  .    

2f>a.  BtcDoinipben   (or    cerliLii   Judldul   dlMrlcti 

3BS.  Their  ulirlet;  baw  paid. 

280.  Their " 


i;  riiepeHlccLI 


I  2S1.  (Am'd,  I80S.]    StvnoBrapIierB. 

ir  the  justice  preBiding  requires  k  copy  of  any  prow^lngs  writ- 
ten out  Bt  length  from  stenogrnphic  Dotes,  he  mny  make  an  order, 
directing  one-half  of  the  steuographer's  fen  therefor,  to  be  paid 
by  each  of  the  parlies  to  the  actioa  or  Bi>ecial  proceeding,  at  the 
rate  of  ten  cents  for  each  folio  so  written  out,  aud  may  enforce 
paymept  thereof.  Any  such  copy  slinll  be  acecBatble  to,  and  may 
be  examined  by,  any  of  the  couosel  in  the  cause.  If  there  are 
two  or  more  parties  on  the  BBme  side,  the  order  may  direct  either 
of'them  to  pay  the  sum  payable  by  their  side,  for  the  stenog- 
rapher's fees;  or  it  may  apportioD  tbc  payment  tbereol  aoiolig 
thetD,  Ds  the  justice  deems  juat. 
L.  isse,  cb.  BM. 

J  ana.   [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 
I  ass.  [Repealed  Jan.  1,  1896;  L.  189S,  ch.  ^Q^ 

I  2R4.   [Am'd,  189B,   L80«,  18&T.1      StenoarrapbCFa  !■  Klasa 

The  justices  of  the  supreme  court,  residing  in  the  cotmty  of 
Kings,  or  u  majority  of  Iheni.  may  appoint  aud  may  at  pleasare 
remoTe,  nine  stenographers  who  shall  severally  attend,  as  dii-ected 
by  tbe  respective  justices  appointing  them,  the  terms  of  the  amiel- 
Iste  division  and  trial  and  special  terms  of  (he  supreme  court,  in 
the  county  of  Kings  and  shall  each  receive  an  annnal  aaiarjr  of 
three  thousand  dollars  aod  the  exiienne  thereof  shall  be  raised 
with  the  annual  tax  levy  as  a  county  charge. 

L,  ISM,  ch,  »M;L.  IMS,  ch,  111,  H  1  liHO  t ;  unM  u  lO  utUT,  )iy  I~  IffiO-dl.  «S  i  L. 
IMlOh.WO;    L.lM7,Db.UI.    iD  alTwt  Kay  23,  IMI. 

1  ZSB.  His  BHlatant. 

The  steioRrspher,  appointed  as  preacribed  in  the  last  section, 
may,  with  tbe  consent  of  tbe  judge  holding  or  presiding  at  a 
epeeial  term  of  the  supreme  court,  or  term  of  the  circuit  court, 
>r  court  of  oyer  and  terminer,  employ  an  Bssistant-fitpnograpfaer 
fo  aid  him  in  the  discharge  of  his  duties  at  that  term,  whose  com- 
pensation must  be  paid  by  the  stenographer  and  ahall  not  become 
a  county  charge, 
t.  is«e.  cb.  va.  I  1,  >m'd. 

t  2S(t.  [Am'd,  loss.]  HfeBOBr>pIierB  Id  other  coantlea  of 
■  eODDd  JndlclBl  dlatrlpt. 

Each  justice  of  the  supreme  court  for  the  second  Judicial  dis- 
trict, who  does  not  reside  in  the  eounly  of  Kings,  must  appoint, 
and  may  at  pleasure  remove,  a  stenographer,  who  must  attend,  a* 
directed  by  tbe  justice  appointing  him,  the  terms  ol  the  appeU&t* 
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diriiiion  aod  the  trial  and  special  terms  o(  the  supreme  court,  held 
in  thr  ruuuliea  of  Suffolk,  gueeoK.  KichmoDd.  \\  estchester,  Roi-k- 
Und.  Putnam.  Uud'hexx,  or  UninKe.  and,  wheu  nut  thus  oUcially 
engaged,  the  stated  terms  ot  the  county  court,  Id  each  of  those 

1..  1MB,  eta.  »4H:  L,  1M8.  trti.  ;<»,  pvK  or  fl  2  und  s, 

1  2BT.  Tbrlr  ■alArleiii   hom   paid. 

Each  steDugravher,  appoiuted  as  prescribed  in  the  laet  section, 
is  entitled  to  a  salary  lixed  by  law.  To  make  up  niid  pay  the 
salarien,  the  lioard  ot  superrisorH  at  each  ut  the  said  counlifH 
■DUBt  annually  lery,  and  cause  to  be  I'ollected.  an  a  cuuuty  oharfce. 
a  proportionate  part  of  the  siini  uet-esnary  to  pay  thp  aanie.  tu  be 
izcd  by  the  comptroller  ot  the  Ktate.  In  accordnni-e  with  the 
■miinnt  of  the  taxable  real  and  pentonul  property  in  each  county. 
BB  ahoivn  by  the  loHt  annual  asKCHKnieut-roll  therein.  Tbe  treas- 
nrer  of  each  couuty  must  pay  over  the  sum  so  raised,  to  the 
comptroller  of  the  State,  who  miiHt  tbi-reapnn  pay  the  salar}'  of 
— 1.  „. 1 —   i 1 ..._i..  — „„ .__  under  the  direc- 

I  ass.  (Am'il.  irlOB,  190It.)  St<-na«CPat>l>era  fop  pePtnln  in- 
dlrlBl  dlntPtotn. 

In  addition  to  the  Btenneraphera  appointed  ander  «ppcial  laws, 
the  Jnstiees  at  the  supreme  court,  or  s  majority  of  them,  for 
each  judicial  district.  exceptioK  the  flrsi,  Heciind,  Kfth.  seTenth 
and  ^ichth,  ohall  appoint,  and  may  at  pleasure  remore.  thrci- 
BtenoKraphcfs.  The  justices  of  the  supreme  court,  or  a  majority 
of  tbem,  for  the  fifth  judicial  district,  shall  appoint,  and  may  at 
pleasure  remove,  five  stpnoKrnphers  ot  the  HUpreuie  court  for 
such  district.  The  justices  of  the  supreme  court,  or  a  majority 
ot  them,  for  the  sereuth  judicial  district,  shall  appoint  and  may 
at  pleanure  remove,  tunr  stenographers  ot  the  supreme  court 
for  such  district.  The  justices  ot  the  supreme  court  for  the 
eighth  judicial  diHtrict  shall  appoint,  and  may  at  pleasure  remove, 
■even  steuographers  of  the  supreme  court  r<ir  auch  district. 
Each  uf  the  stenographers  shaA  attend  such  special  and  trial 
terms  of  the  supreme  t-ourt  in  his  judicial  district  as  he  shall  I* 
assigned  to  attend  by  the  justices  ot  the  supreiue  court,  or  a 
majority  or  Ibem,  tor  such  district.  Each  of  such  stenographers 
shall  receive  an  annual  salary  ot  twenty-five  hundred  dollarii.  to 
be  paid  by  the  comptroller  of  the  slate  in  equiil  quarterly  pay- 
mentR,  upon  the  certificate  of  a  justice  of  the  supreme  court  of 
the  judicial  district  tor  which  he  shall  have  been  appointed. 

f  2((0.   Ttarlr  luliirteBt  how  paltl. 

To  provide  the  means  to  pay  such  salary  the  comptroller  of  the 
State  shall,  on  or  before  the  first  day  of  Novemlier  in  each  .vear. 
fix  and  transmit  to  the  clerk  ot  the  board  of  supervisors  in  each  of 
the  eouaties  iu  said  distriirt  a  statement  of  tbe  sum  to  be  raised  by 
•nch  board  of  supervisiors,  iu  accordance  with  tbe  nmouut  of  tax- 
able real  and  persoual  property  in  each  of  saiil  couoties  as  shuwu 
by  the  last  annual  assessment-roll  therein.  The  Imards  ot  super- 
visors in  each  ot  such  counties  shall  annually  levy  and  cause  to 
be  collected  in  such  county  and  to  be  paid  over  to  the  couuty 
treasnrer  thereof,  the  sums  fixed  by  the  comptroller  to  be  raised 
by  sach  board  ot  sapeirisors,  and  such  county  treasurer  shall  pay 
meb  sum  to  the  comptroller  of  the  state  for  the  payment  ot  said 


r 
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salaries.    Until  the  Grst  day  of  Jaanary,  eighteen  hundred   and 

Dinctj-one,   the   clerks   of   the   counties   compriBinf;   the   HeveDth 

juiliciul  district  in  which  a  term  of  court  siiocifitMl  in  Hection  one 

of  Ihia  act  is  held  must  furniish  the  BlenoRraphcr  attending  the 

same  with  a  certiUcate  of  the  number  oC  daj's  the  term  has  been 

in  BeasioD.     Upon    the  certificate  bo  fumiBhed,  the  supreme  court 

or  special  term  thereof,  held  within  said  judicial  district,  maj, 

not  oftener  than  once  in  six  months,  by  order,  apportion  to  esch 

county  in  said  district  such  a  portion  of  the  atenographer'a  salary 

as  the  number  of  days  during  which  one  or  more  terms  were  in 

session  iu  that  county  bears  to  the  whole  number  of  days  dnring 

k  which  the  terms  were  in  session  In  that  district  aiuce  the  last 

I  apportionment  was  made.    Upon  the  presentation  of  a  certiBed- 

f  copy  of  such  an  order,  each  county  treasurer  must  pay  to  the 

stenographer  from  the  court  fund,  or  fund  from  which  jurors  are 

paid,  the  sum  so  apportioned  to  his  county. 

{  Xeo.  Ttaeir  cxpnaeai  lion  puld. 

Each  of  those  stenographers  is  also  entitled  to  payment  of  his 
actual  aud  necessary  expenses,  while  attending  court,  including 
stationery,  and  ten  cents  for  each  mile  for  his  actual  travel,  be- 
tween the  place  of  holding  each  term  and  bis  residence,  going  and 
returning,  or  from  term  to  term,  as  the  case  may  be.  The  amount 
thereof  must  be  certified  by  the  judge  holding  or  presidiog  at  the 
term,  and  must  be  paid,  upon  his  certificate,  by  the  treasurer  of 
the  county  where  the  term  is  held,  from  the  court  fund,  or  the 
fund  from  which  jurors  are  paid.  But  mileage  shall  not  be  com- 
puted beyond  the  bounds  of  the  judicial  district,  except  where  the 
usual  line  of  travel,  from  one  uoiut  to  another  within  that  dia- 
trict,  passes  partly  through  another  judicial  district 

g  261.   [Repealed  Jan.  1,  1801;  Laws  1890,  ch.  426.] 
g  262.  [Am'd,  I8AB.}    Temporary  •tenovraplier. 

If  an  official  Btenograt>her  shall  not  be  in  attendance  at  a  term 
of  the  circuit  court,  special  term  of  the  supreme  court,  or  court  of 
oyer  and  terminer,  where  issues  of  fact  are  triable,  the  justice 
presiding  at  that  term  may,  Id  his  discretion,  employ  a  stenogra- 

Sher,  who  shall  be  paid  such  compensation  as  the  justice  shall 
y  his  certificate  fii,  not  to  exceed  ten  dollars  for  each  day's  at- 
tendance, and  ten  cents  for  each  mile  for  travel  to  and  from  his 
residence  to  the  place  where  the  term  is  held,  together  with  a 
reasonable  sum  for  his  necessary  expenses  and  stationery.  The 
sum  so  fixed  shall  be  a  charge  upon  the  county  In  which  the  term 
shall  be  held,  and  shall  be  paid  by  the  county  treasurer  upon  such 
certificate,  from  the  court  fund  or  the  fund  from  which  jurors 
are  paid.  If  the  offioial  stenographer  of  the  judicial  district  Id 
which  such  term  shall  be  held  shat!  have  been  duly  assigned  to 
attend  such  term,  and  it  does  not  appear  to  the  satisfaction  of 
the  justice  that  the  failure  to  attend  n-ns  excusable,  the  justice 
may  cause  au  order  of  the  conrt  to  be  entered  at  such  term,  tliat 
the  portion  of  the  sum  bo  paid  by  the  county  treasurer,  which 
was  allowed  for  the  per  diem  compensation  for  the  serrlcea  of  the 
stenographer  employed  at  such  term,  shall  be  deducted  from  the 
salary  of  the  official  stenographer  who  shall  have  been  so  a»- 
slgned  to  attend  such  term,  and  the  clerk  of  such  county  shall 
transmit  to  the  comptroller  a.  certified  copy  of  such  order,  and  the 
comptroller  shall  deduct  such  amount  from  the  salary  of  such  offi- 
cial stenographer  and  pay  the  same  to  the  treasurer  of  said  conntr. 
U  18M,   ch.  (80,  (upcFwdlnc  ■mcDdmeDt  Id  cti.  MS.    3«  }  4  at  eb.  MS, 
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I  98S.  C«nrt  «t  claims. 

The  board  of  clalmi  Is  continaed,  and  shall  hereafter  b« 
known  aa  the  court  of  claims.  The  court  consists  of  the  com- 
miBaionerB  of  claims  now  in  office  and  their  successors,  who 
ahaD  hereafter  be  known  and  deslEnated  as  judges  of  the  court 
at  claims.  Judges  shall  be  appointed  b7  the  governor,  by  and 
with  the  adrice  and  consent  of  tbe  aenate.  Whenever  the  term 
of  office  of  a  jndgre  ahall  expire,  bis  successor  shall  be  appointed 
for  a  full  term  of  six  years  from  the  expiration  of  the  precedioK 
term,  and  alt  terma  shall  expire  on  the  thirty-first  day  of 
December.  Vacancies  shall  be  filled  in  like  manner  for  the 
remainder  of  the  nnext^red  term.  By  an  order  to  be  filed  in 
the  office  of  the  secretary  of  atate  the  govemor  ahall  designate 
one  of  the  Judgea  as  a  preeiding  jadge,  who  shall  act  as  such 
dnring  his  term;  two  of  the  jndges  shall  constitute  a  quorum  for 
tbe  tranaactlon  of  business. 

I  aS4.  JnrlHdltitloB. 

The  court  of  claims  posaeaees  all  the  powers  and  Juriedlctlon 
of  the  board  of  claims.  It  also  has  Jurisdiction  to  hear  and 
determine  a  private  claim  against  the  state,  which  shall  have 
accrued  within  two  years  before  the  claim  is  filed.  It  may  also 
bear  and  determine  any  claim  on  the  part  of  the  slate  against 
the  claimant,  or  against  his  aasignor  at  the  time  of  the  assign- 
ment; and  must  render  judgment  for  such  sum  aa  should  be 
paid  by  or  to  the  state.  But  the  court  has  do  jurisdictioa  of  a 
dalm  snbmitted  by  law  to  an;  other  tribunal  or  officer  for  audit 
or  determination.  Where  jurisdiction  to  hear  and  determine  a 
dilm  la  conferred  npoa  tlie  court  by  a  special  law,  the  liability 
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of  the  state  ia  not  thereby  implied,  bat  such  a  claim  is  subject 
to  detenae  and  counterclaim  by  the  state  in  the  aame  manner  aii4 
to  tbe  same  extent  aa  If  presented  under  a  general  law. 

I  Z05.  Rnlea  and  prooednre. 

The  court  may  establish  rules  for  its  government,  and  the 
regulation  or  practice  therein;  prescribe  the  forms  and  methoda 
of  procedu»e  before  it,  vacate  or  modLfy  jadgments,  and  srant 
new  trials. 

E  Sfl«.   oncer*. 

The  court  shall  appoint,  and  may  at  pleasure  remore,  a  clerk, 
a  deputy  clerk,  a  Bteoograpber,  and  a  marshal,  who  sball  also 
act  Hs  measeiifcer;  and  they  shall  perform  aiich  duties  as  tbe 
court  may  prescribe.  Before  enteriug  upon  tbe  duties  ol  hts 
office,  the  clerk  shall  make  aod  file  In  the  office  of  tbe  comp- 
troller, a  bond  for  the  faithful  performance  of  bis  dnties  in  an 
amount  and  with  sulKcient  suretioa  to  be  approved  by  at  least 
two  of   the   judgea,   which   approval   ahall   be   Indorsed   oa    said 

I  aer.   Seal  of  conrt. 

The  court  shall  adopt  and  procure  an  official  seal,  with  suit- 
»ble  device  and  inscription.  A  deaeriptiou  of  such  seal,  with 
an  impression  thereof,  shall  be  filed  in  the  office  of  the  secretary 
of  state.  The  expense  of  procuring  such  seal  shall  be  paid  out 
of  tbe  contingent  fund  of  the  court. 

I  MS.  SmlDDH,   dntr  Of  Bherlff. 

The  court  shall  hold  at  least  tour  sessions  in  each  year  at  the 
cBpitol  in  the  city  of  Albany,  and  it  may  also  bold  adjonmed  or 
special  sessions  at  snt-h  other  times  and  places  in  the  state  as  it 
may  determine.  It  ma^  also  hold  a  session  and  take  testimony 
where  the  claimant  resides  or  where  the  claim  is  alleged  to  hare 
arisen,  or  in  the  vicinity,  and  may  view  any  premises  affected  by 
the  proceeding.  The  sheriff  of  any  county,  except  Albany,  shall 
fnmish  for  the  use  of  the  court  suitable  rooms  in  the  court 
house  of  his  county  for  any  session  ordered  to  be  held  thereat 
and  shall  if  minlred  attend  said  session.  His  fees  for  attend- 
ance shall  be  paid  out  of  the  contingent  fund  of  the  court,  at 
the  same  rate  as  for  attending  a  term  of  the  supreme  court.  In 
that  county, 

I  SOtt.    [Am'd,  inoi.)    JndffmentB. 

The  determination  of  the  court  upon  a  claim  shall  be  by  8  judg- 
ment 10  be  entered  in  a  book  to  be  kept  by  the  clerk  for  that  pur- 
pose, and  signed  and  certified  by  him.  Within  ten  days  after  the 
entry  of  the  jodtrment,  the  rlerk  shall  serve  n  certified  copy  thereof 
on  the  claimant  or  his  attorney  and  also  upon  the  ntlorney-greneral, 
I'  (he  claim  arises  in  a  case  where  (he  state  seeks  to  appropriate 
•f    tas  appropriated  land  for  a  public  use.  tbe  judgment  shall  con- 
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tuD  a  defrrlptlon  of  sat^h  land.  A  traDBrript  of  a  jadgmeot  in 
tiTor  at  the  state,  (vrtified  b;  tlie  clerk  of  the  eourt,  mu;  b«  filed 
■nd  docketed  in  ttie  clerk's  uSlt-e  of  anj'  coiiutf :  aud  npou  beiuf 
■o  ditrketed  sball  become  and  be  a  lien  npon  tbe  property  of  the 
claimaDt  io  tliat  couutjr,  to  the  aame  extent  aud  enfurL-eable  b; 
eietation  in  th«  Bame  manner,  as  a  judgmeut  of  the  Bupreuie  court. 
A  final  jiidsoient  agaiust  the  dalmaut  on  any  claim  prosecuted 
u  prorided  in  this  article  Bbail  forer^r  bar  aoy  further  claim  or 
demand  against  Che  state  arising  out  of  tbe  mattera  involved  In 
the  nintroversy.  Interest  iball  be  allowed  on  each  judftment  of 
tlK  court  of  claims  from  the  date  thereof  until  the  twentieth  day 
irttT  the  comptroller  is  authorized  to  iaaiie  hia  warrant  for  the 
pifment  thereof  or  until  paynieut.  If  puymeDt  be  made  aooner. 
Bnt  DO  sncb  judgment  shall  be  paid  until  there  shall  be  filed  with 
llw  comptroller  a  copy  thereof  duly  certificcl  by  the  clerk  of  the 
tonrt  of  claims  tonether  with  a  certiiicate  of  tbe  attorney-general 
Itatt  DO  appeal  from  such  Judfcment  hax  been  or  will  be  taken  by 
the  itate,  and  a  release  and  n-airer  by  the  attorney  tor  the  claim- 
■it  of  any  Ken  for  services  npon  said  clalmnnt'a  canae  of  action, 
cblm.  award,  Tprdict,  report,  decision  or  judgment  In  faTor  of 
■aid  daimant,  which  said  attorney  may  have  thereon  under  and 
bf  virtue  ot  section  siity-sii  of  the  code  of  civil  procedure;  and 
•here  davages  are  awarded  for  the  permanent  appro  print  ion  6t 
Uad  for  a  public  use,  there  shall  also  be  Bled  with  the  comptroller 
autlstactory  abstract  of  title  and  certiiicate  of  aean-h  as  to  In- 
nnDbrineea.  showing  the  person  demanding  such  damages  to  bo 
l«««Ilj  eotilled  thereto.  ITie  provisions  of  thia  aertion  as  to  lim- 
itation ol  interest  shall  not  apply,  honever,  to  judKments  paid 
From  the  various  trust  funds  or  sinking  funds  of  tbe  state,  which 
fonda  ghall  be  entitled  to  interest  until  tbe  twentieth  day  after  an 
iKiropriatiou  is  available  for  the  reimbursement  thereof  or  ontil 
ttjaeut,  if  payment  be  sooner  made. 
L  UOl,  eb.  440.     In  effect  Apr.  IB,  1901. 

I  tro.  Dmtr  al  KttomeT-Keaeral  ud  aiiperliifendeiit  of 
labile  worka. 

Ill*  attorney-general  shall  represent  the  state  in  all  proceed- 
fail  relating  to  claima.  In  all  rases  of  canal  claims  the  super- 
■ntdident  of  public  works  on  request  from  the  attorney-general, 
^11  famish  such  assistance  as  be  may  require  in  s\ibpuenainp 
witnewes  and  preparing  the  cases  for  trial.  The  attorney-gen- 
^1  may  designate  a  clerk  in  his  oOlce  to  assint  in  the  prepara- 
lioii  of  cases  for  trial,  and  to  attend  a  term  of  tbe  court.  Hia 
Mitniable  and  neeessary  eipensea  while  engaged  in  such  duty, 
HMpt  In  Albany,  when  approved  by  the  nttornej- general,  sball 
M  tutted  by  the  court  apd  paid  out  of  Ita  contingent  fund. 

)>n.  SeearA  of  pra«ecdliiBa)  report. 

^  coart  tball  keep  a  record  of  its  proceedings,  and.  at  th« 
'"''■omcenient  of  eacn  seesion  of  the  legialatnre.  and  at  inch 
■Mm  times  during  the  session  as  it  may  deem  proper,  or  as  the 
IS?  or  assembly  may  request,  report  to  the  legislature  the 
™iu  upon  which  It  has  finally  act<^,  with  a  atatemeat  of  tha 
i     )«tinent  nadered  la  each  caae. 
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I  372.   Bxpeniie  of  procnrlav  lestlmaBy  oa  oomailaBlaB. 

WheD  testimODy  Ib  taken  oa  commisHiOD  at  the  Inirtance  of  tlie 
claimant,  the  eipense  thereof  incladlDg  the  (eei  of  the  eominia- 
eioner,  aball  be  paid  b;  the  daimaDt:  aad  when  taken  at  the 
inataiice  of  the  state,  such  fees  and  all  expense  incurred  by  tho 
attorney -Keueral  shall  be  paid  out  ol  the  coutinceat  fund  of  tha 


I  278.  Annnal  repnrt  to  eomptroller. 

On  the  first  day  of  January  in  each  year,  the  clerk  sball 
report,  to  the  comptroller,  under  oath,  a  detailed  statement  of 
his  diBbursementH  made  under  the  direction  of  the  court  from 
its  contingent  fund  during  the  preceding  year. 


I  274.   CfMtB  aot  to  be  taxed. 

Coats,  witneasea  f«ea  and  dlsbursemente  sball  not  be  taxed, 
Dor  shall  counsel  or  attorney  tees  be  allowed  by  the  court  to  an; 
party. 


.1  order  or  judgment  of  the 
court  of  claims  to  the  appellate  dtviaion  of  the  supreme  court 
of  the  third  department.  The  appeal  from  a  Judgment  may  be 
taken  upon  questious  of  law  or  of  fact,  or  both,  or  for  an  alleged 
excess  or  iaaafflcicncy  of  the  judgment.  Upon  auch  appeal,  the 
court  may  afflrm.  reverse,  or  modify  the  judgment,  or  diamiaa 
the  appeal,  or  grant  a  new  trial.  The  proviaions  of  this  code 
relating  to  appeals  In  the  aupreme  court  apply,  so  far  as  practi- 
cable, to  appeals  from  orders  or  judgments  of  tha  court  ol 
claims,  exc^t  as  modified  In  this  article. 


I  370.  Time  and  uaaneF  at  (aldav  appeal. 

An  appeal  must  be  taken  within  thirty  dasrs  after  the  entry 
Bad  serTlce  of  the  order,  or  the  service  by  the  clerk  of  a  certified 

copy  of  the  judgment,  by  serving  upon  the  claimant  or  hfa 
attorney,  or  upon  the  attorney-generHl,  and  upon  the  clerk,  in 
like  manner  as  in  the  supreme  court,  a  written  notice  to  the 
effect  that  the  appellant  appeals  from  the  order  or  from  the 
judgment  or  from  a  specified  part  thereof,  and  brieBy  stating 
the  gronnds  of  the  appeal. 

f  377.  Case  on  appeal. 

With  the  notice  of  appeal  from  a  judgment,  the  appellant  ahall 
serve  upon  the  adverse  party  a  caae  containing  ao  much  of  the 
evidence  as  the  appellant  may  deem  neeeasary  to  present  the 
qneations  raised  by  the  appeal.  Within  ten  days  after  the  ser- 
vice of  the  case,  the  reapondent  may  propose  and  aerre  amend- 
ments thereto,  and  the  caae  may  be  settled  npon  five  days'  notice 
by  any  judge  of  the  court.  Notice  of  tha  settlement  tnay  be 
•erred  by  either  party,  within  ten  days  after  service  of  the  pro- 
sed 
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I  ST8,  PrrtereHoe  on  a.ppe«lM. 


Aa  appeal  taken  after  the  calendar  for  a  term  of  the  appellato 
court  is  prepared  ma;  be  p1a(.-ed  tbereou  upon  the  application  of 
the  attomer-seneral  at  an;  time  daring  the  then-  current  term, 
--1  bronght  on  for  bearing  ae  a  preferred  cause  upon  a  notice 


I  3T».  Satlarr  of  Jadse  of  eoart  at  cIkIb*. 

Each  judge  of  the  court  of  claims  Bball  receive  an  annual  com- 
penaatiou  of  five  thonnand  dollars,  payable  month);,  and  alM 
his  DeceBsarj  expenses,  not  exceeding  five  hundred  dollars  per 


Each  officer  of  the  conrt  of  claima  shall  receive  an  annnal  ul- 
ary,  payable  monthly,  and  other  compensation  as  follows: 
1.  The  clerk,  four  thousand  dollars. 
'£.  The  deputy  clerk,  two  thonsand  five  hnndred  dollars. 

3.  The  Bteno^apher,  two  thousand  five  hundred  dollars  and 
Ave  cents  a  folio  for  copies  of  minutes  and  testimony  furnished 
at  the  reqnest  of  the  claimant. 

4.  The  mambal,  including  also  his  services  as  messenger, 
twelve  hnndred  dollars.  The  clerk,  deputy  clerk,  stenogra^ier 
•ad  mamhal  shall  be  paid  their  actual  expenses  while  In  the  dia- 
charge  of  their  respective  duties,  elsewhere  than  in  the  city 
of  Albany,  to  be  audited  by  the  court  and  paid  from  the  contin- 
gent fund.  No  charge  shall  be  msde  against  the  state  by  the 
clerk  or  the  stenographer  tor  copies  of  minutes,  testimony  or 
papers,  fnrnished  to  the  attorney-general  or  to  the  court,  or  filed 
in  the  office  of  the  clerk. 


I  881.    [Add«a,    1901.]     laterpl«>der,    eouaolldMloa    *Bd 
■cw  parllca. 

Jariadictlim  end  powers  are  also  conferred  upon  the  court  at 
daim*  in  its  discretion,  to  order  other  parties,  known  or  unknown, 
to  be  brought  in  and  made  parties  io  sny  action  or  proceeding 
penditif;  in  said  court  or  sulratitnted  whenever  it  appears  or  Is 
made  to  appear  to  the  court,  necessary  to  a  complete  determina- 
UoD  of  the  controversy,  or  the  detenninntloo  of  a  liHbility;  to 
conaolidate  claims  or  actions,  to  order  interpleader,  in  the  same 
■  t  and  with  like  effect  in  mattprs  over 
B  have  or  sball  Lave  jurisdiction,  as  is 
_..  .  ..  ts  by  sections  four  hundred  and  fifty- 
two,  seren  nundred  and  fifty-six,  eight  hundred  and  seventeen, 
riiAt  hundred  and  twenty  and  twenty-Qve  hundred  and  eighteen 
of  this  code.  Said  parties  may  be  brought  in  by  order  instead  of 
by  citation  or  sumnionB,  which  order  may  be  served  i>ersonallf  or 
hr  pQbUcstlon  tn  like  manner  as  is  provided  for  the  serrice  of  ■ 
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nses  prorided  in   th'.B 
tor  or  againHt  any  of       j 
IS  fflkr   be   jost   Bud        '    ' 


citation  in  surrogate's  court:  and  i 

section  tlie  said  court  may  rentier  jmlgroent  (i  .„ ,_ 

tlie   parties   in   said   action   or   [iroceeding   as  may   be   jost   and 
equitable. 

L.  1901,  ch.  28&     In  tBtct  ApHI  S,  1901. 

II  asa^is.    [Repealed;  L.  1896,  ch.  946.] 
i  314.    [Repealed  1877.] 
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TITLB  IV 
The  oit^  court  of  the  city  of  Ifev-Tork.  i| 


1 


>3ft.  Jnvtleti  mar  inik«  r^J«i. 

334.  Omrt  wbeD  opm;  JoatlcM  to  dpilKnate  tcrnu;   nnitine  al  boiliMai, 

33B.  Tcnua,    wfaare    htld;    psbllntlon    of    ■ppolntmeDli, 

32a.  Jnnim    may    Uke  mlbB,    lokooirledcideDti,    etc. 

SM.  Onleni.    etP.,    bow    made. 

>ao!  Special    depnil-derka. 

au.  (letk  to  accoonl  moDtUj  Cor  teta.   and  par  am  the  Mm*. 

m.  SttiMgiapben. 

tM.  Id.;    peoiUiT    for    mtmndact. 

nt.  Clerk).   Interineier  and  alieruiiiiia  dm  to  ncelre  Ce». 

ns!  Wlial  mandatei  may  he  eieculed  nltlMnt  tbe  cltr. 
nB.  DlrecUoD  and  executkoa  of  maodatn. 

I  SIB.  (Am'd,  ISeS.]    JarlBdlfrtlDB. 

The  jnrirfictioD  of  the  city  court  of  the  city  of  NewTork,  ei- 
tcndc  to  the  followine  casea: 

1.  An  action  aKainst  n  natural  peraon,  or  aKainat  a  foreign  or 
domntic  corporatioii,  wherein  ttie  complitint  demands  judgment 
tor  B  Bum  of  miiney  only,  or  to  recover  one  or  more  chattels,  with 
or  witbout  damages  for  the  taking  or  detention  thereof. 

i.  An  BtKion  to  forecloie  or  enforce  a  lien  upon  real  property 
in  the  city  of  New-Tork,  created  as  preserit)ed  by  itatute,  in 
hTDT  of  a  person,  who  has  performed  lalior  upon,  or  furnished 
miterislH  to  be  tised  in  tbe  construction,  aileratlon  or  repair  of  a 
biQdiiig,  vatilt,  wharf,  fence,  or  other  structure:  or  who  has 
(Tided,  filled  in,  or  otberwiae  improved,  a  lot  of  land,  or  the 
ridewalk  or  street  In  front  of  or  adjoiniug  a  lot  of  land. 

3.  An  action  to  foreclose  or  encloae*  a  lien,  for  a  snm  not 
Rending  two  tbonsaod  doitara,  eiclusive  of  interest,  upon  one  or 
more  chattels. 

4.  The  taking  and  entry  of  a  judgment,  upon  the  confeseSon  of 
one  or  more  defendants,  where  the  sum,  for  which  judgment  is 
omCMsed,  does  not  exceed  two  thousand  dollars,  e:tclusive  of  In- 
.._  ..  ^  __  .,._  ., .  — u;^_  .u.  .*„. . ^hieh  the 


■  Bo  In   Sflflual. 
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I  SI  A.  The  last  ■eetlan  limited. 

The  jurisdiction  confurred  bj  the  laat  Bectlon  la  subject  to  the 
following'  limitatious  and  rogulations: 

1.  In  an  action  wliereiu  the  complaint  demHada  judsment  for  s 
•Dm  ol  money  only,  the  aura,  for  which  judement  is  rendered  in 
fsvor  of  the  plaintiff,  cannot  exceed  two  tnouaand  dollar*,  ex- 
claslve  of  Interest,  and  coats  as  taxed;  except  where  it  is  brought 
upon  a  bond  or  undertaking  gireu  in  an  action  or  special  proceed- 
ing In  the  same  conrt,  or  before  a  justice  tbereof;  or  to  recover 
damages  for  a  breach  of  promise  of  marriage;  or  tthere  it  Is  a 
marine  cause,  as  that  expression  is  defined  in  the  next  Bection. 
Where  the  action  is  brought  upon  a  bond  or  other  contract,  the 
Judgment  must  be  for  the  sum  actually  due,  without  regard  to  a 
penalty  therein  contained;  and  where  the  money  is  payable  in  in' 
fltalments,  successive  actions  may  be  brought  for  the  InstalmeDta, 
as  they  become  due. 

2.  In  an  action  to  recover  one  or  more  chattels,  a  judgment 
cannot  be  rendered  in  favor  of  the  plaintiff,  for  a  chattel  or  chat- 
tels, the  aggregate  value  of  which  exceeds  two  thousand  dollars. 

3.  [Repealed,  Laws  1889,  ch.  441.] 

I  SIT.  [Am'd,  18SB.]    jBrlsdlctlon  In  apeeUil  tsauaa. 

The  cKy  court  of  the  city  of  New  York  possesses  the  same  jnria- 
diction  in  the  following  actions  as  the  supreme  conrt  of  the  State: 

1.  An  action  in  favor  of  a  person,  belonging  to  a  vessel  in  the 
merchant  service,  against  the  owner,  master,  or  commander 
thereof,  for  the  reasonable  value  of  services,  or  for  the  breach  of 
a  contract  to  pay  for  services,  rendered  or  to  be  rendered  im 
board  of  the  vessel,  during  a  voyage,  wholly  or  partly  performed, 
or  intended  to  be  performed  by  it. 

2.  An  action  iu  favor  of  or  against  a  person,  belonging  to  or 
on  board  of  a  vessel  in  the  merchant  service  to  recover  damages 
for  an  Basault,  battery,  or  false  imprisonment,  committed  on  board 
the  vessel,  upon  the  high  seas,  or  in  a  place  without  the  United 
States. 

But  this  section  does  not  confer  upon  the  dty  court  authority  to 
proceed,  as  a  conrt  of  admiralty  or  maritime  jurisdiction. 

L.  IBSe,  cb.  Hfl;'U  18T3.  fh.  «2e.   I  3.  niM.  13.  and  14;  (iid  S  R.  B.,  t  10*. 

I  81S.  No  poweF  to  uturallae  allrna. 

The  court  has  not,  nor  has  either  of  the  justices  thereof,  power 
t"  naturalize  an  alien. 

L,   ISBS.   cli.  tea.   pirt  of  )   10. 

I  3I».  [Am'd.  IMMI.]  Hemovml  •!  actioa  t*  BayreBie  eavrt 
from  city  coart. 

The  suiireme  court,  at  a  term  held  in  the  first  judicial  district, 
may,  by  an  order  made  at  any  time  after  joinder  of  an  issue  of 
fact,  and  before  the  trial  thereof,  remove  to  itself  an  action 
inging  the  place 

__. ...    I  made,  as  pre- 

... on,  the  place  of  trial  must  be  changed  by  the 

same  order  to  another  county,  and  the  subsequent  proceedings 
therein  must  be  the  same  as  if  the  action  bad  been  originally 
brought  in  the  supreme  court.  The  provisions  of  sections  344, 
34S  and  34G  of  this  act  apply  to  an  application  to  remove  sucli 
an  action,  and  to  the  proceedings  upon  and  subaequent  to  the  re- 
moval, as  if  the  city  court  were  specified  in  those  sections  In  place 
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of  the  coaDtr  court,  and  k  }iiMice  thereof  In  pUce  of  the  coimt7 

i^   18«a.   cb.    »M. 

I  aaa.  [Abi'«,  IBTT.]    JutlaMi  their  K«>«ntl  tlvttcs. 

The  court  coDtiats  of  six  jDatlcea,  one  of  whom  is  the  chief- 

CBtice  of  the  court.  Each  Justice  mnat  perform  bis  share  of  the 
bora  and  duties  appertaiuiug  to  the  omc^.  One  oF  the  iUBticea 
■  t  attend  at  the  chambera  of  the  court,  from  ten  o'clock  in 


the  morning  until  four  o'clock  in  the  afternoon  of  each  day,  ( 
rent  Sundaf ,  n  public  holiday,  or  a  (lav  upon  ivbich  the  inhab.. 
the  city   of  New-York  generally   refrain   from   baainesB. 


Each  juatice,  while  in  the  rooms  of  the  court,  and  not  actuatl; 
eDKaged  in  the  performance  of  other  official  duties,  must  act 
apoa  any  application  for  bis  official  action,  properly  made  to  him. 
1\e  justice,  aaeigned  to  a  trial  term  or  a  special  term,  must  re- 
main in  atlendanee,  until  the  day  calendar  is  disposed  of,  or 
for  snch  other  time  as  is  reasonable. 

t^  1840.  ch.  IMjH  1  (Dd  §:  L.  1S51,  ch.  sas,  II;  L.  ISTO,  ch.  MO,  1  % 
■M  U  1S7S.  fh.  «d,  l*.    8*c,  ilK,  2  R.  L.,  I  108. 

I  3SI.  How  BiaBpeitAed  fFom  ofllo«« 

Where  it  appears  presumptively,  to  the  BatisfactlOD  of  the  cot- 
ernor.  that  a  justice  of  the  court  has  been  guilty  of  corruption, 
or  other  gross  miscondnct  in  office;  or  habitually  neglects  to  per- 
form his  abare  of  the  labors  and  duties  appertaining  to  the  office; 
or  is  incapable  of  properly  discharging  the  same;  the  governor 
may,  In  bis  discretion,  make  en  order,  suspending  that  Justice 
from  the  ezerdae  of  the  duties  of  bis  office,  and  directing  that 
his  compensation  cease.  Such  nn  order  must  recite  the  ground* 
upon  which  it  is  made;  and  it  remains  in  force,  unless  it  is  sooner 
revoked  by  the  governor,  nntil  the  final  adjonrnment  of  the  tiext 
■easion  of  the  legialatore;  or,  if  the  legislature  is  *hen  in  session, 
until  the  final  adjoununent  of  that  session. 
U..  I  B. 

r    JaMlee'i    kow    <ealKiutted|    kU 

The  justices  of  the  court,  or  a  majority  of  them,  muBt,  from 
time  to  time,  as  a  vacancy  oceum  in  the  office  of  chief  justice, 
il'-tiininle  one  of  their  number  to  be  chief  iustice.  A  certifieatp 
ot  the  dexignatioQ.  under  the  handx  of  the  justices  making  the 
itiuia,  must  be  file-J  in  Ihe  office  of  the  clerk  of  the  court.  The 
perMoa  no  designated  shall  be  chief  justice  during  his  term  of 
office.  The  chief  justice  has  the  like  authority,  within  the 
jurisdiction  of  the  court,  as  a  presiding  Justice  of  the  supreme 

L.  ISR.  cb.  I>1>.  I  t,  un'd;  U  Ism,  eh.  BU.  Id  effect  Sept.  1,  190^. 

The  Justices  of  the  court,  or  a  majority  of  them,  may,  from 
Ume  to  time,  establish  rules  of  practice  for  the  court,  not  incon- 
■Ment  with  this  act,  or  with  the  general  rules  of  practice,  esiab- 
Ibhed  na  pr^scHbed  in  section  IT  of  this  act.  The  latter  govern 
tkd  nnrtiee  In  the  court  ob  f.-  .,  they  are  applicable  thereto. 
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|S24.  [An'd.  Ift02.]  Court  n-hea  •pen)  JaiiUeM  to  «calB- 
■■tc  term*!  rontlae  ot  ■tnslnc-iH,  et  c«(«r«. 

The  (viiirt  is  nlwiiys  npeii  for  the  transBclion  ot  nny  iHuinens, 
for  which  notii-c  ia  not  required  to  he  Blven  to  an  adverse  party. 
Tho  jiiHtiofB  o(  the  court,  or  a  majority  of  them,  from  time  to 
time  must  appoint,  and  may  alter,  the  times  ot  holding  8[>eoial 
npd  Irinl  terms  of  the  roiirt.  They  must  prcseribp  the  duration 
n(  the  termn;  deni)!"niite  tho  trial  terms  at  which  jurors  are 
required  to  attend;  and  assiim  the  Justice  to  preside  nnd  attend 
nt  ear^h  of  the  terms  so  Hjipointed.  In  case  of  the  inability  of  ■ 
justice  to  pre>iiite  or  Htteiid,  another  juatioe  may  preside  or  attend 
In  bis  place.  Each  trial  and  apecial  term  must  be  hell)  by  one 
jiistiee.  Two  or  more  apecial  or  trial  terms  may  be  appointed  to 
be  held  at  the  same  time. 
L.  lgT2,  cb.  OSe,  I  4,  uo-d;  L.  IMS.  ch.  SIS,  In  effect  Sept.  1.  IMS. 

J  S2B.    TeriHB  irhere  held)  pablloatton  of  «D»olalBieMt«. 

Each  term  bo  appointed  must  be  held  at  the  clty-liall  in  the  city 
of  New-Yorl[,  except  that  auxiliary  or  additionnl  parts,  for  the 
transaction  of  any  business  specified  in  the  appointment,  may  be 
held  elsewhere  within  the  city  o(  Nen-York,  ns  deslRnnted  in  the 
appointment.  An  nppoinlment  must  be  published  in  two  news- 
papers, published  in  the  city  of  New- York,  at  least  once  in  each 
week,  for  three  BiiccessiTe  weeks,  before  a  term  ia  held  in  puran- 
ance  thereof. 
L.  1ST5,   cb.  4T0,   I  3S. 

I  SS6.  Jna tiers  nay  take  o«tlia,  selcaawledKBaenti,  «ta. 

Bach  of  the  justices  may,  within  the  city  of  New-Y'ork,  admin- 
ister an  oath,  or  take  a  deposition,  or  the  acknowledsmenC  or 
proof  oT  the  esecution  of  a  written  irstrument,  and  certify  tbe 
same,  in  like  manner  and  with  like  authority  and  effect,  as  a  jus- 
tice of  the  supreme  eonrt. 
U  18T1,  eb.  B4B,  I  S,  aai'it. 

I  327.  [Am'd,  1H9II.]    Orders,  etc.,  kow  mnde. 

In  an  action  brought  in  the  court,  an  order  cannot  be  made,  or  a 
warrant  of  attachment  granted,  by  an  officer,  other  than  a  jus- 
tice of  the  court;  and  each  provision  of  this  act,  which  empowera 
an  officer,  other  than  a  judge  of  the  court  in  which  an  action  is 
brought,  to  make  an  order  therein,  must  be  construed  as  l>eiiv 
exclusive  of  an  action  brought  in  the  city  court. 


I  338.  [Am'd,  1801.]    Cleric,  depotyclerk  aad  Bsstatsata. 

The  court  has  a  clerk,  who  is  appointed,  and  may  be  removed, 
at  pleasure,  by_  the  justices  thereof,  or  a.  majority  of  them.  He 
must,  by  a  written  mstrnment  under  his  hand,  filed  in  his  office, 
appoint,  and  may  at  pleasure  remove,  three  deputy-clerks  and 
not  more  than  eleven  assistants.  The  clerk  U  responsible  for  the 
faithful  discharge  of  his  duly,  by  each  deputy-clerk,  and  each  aa- 
slstant.  The  clerk,  each  di>pnty-cterk,  and  each  assistant,  la  en- 
titled to  a  salary,  fixed  and  io  be  paid  as  prescribed  by  law, 
L.  isai,  cb.  ici. 

TO 
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I  318.  [AiH'd,  18T7.]    Gener*!  dntlcii  of  drp>tr-elerk. 

■  Tlic  dprk,  anil  bIbo  each  jieputy-clork,  before  he  enters  npon 
Hte  duties  ot  his  offiee,  must  subscribe,  and  Gle  In  the  office  of  the 
link  of  the  eily  and  county  of  New-York,  the  conetltntional  oath 
<t  office.  The  deputy-clerk  hna  all  the  uowprg,  and  may  perform 
«U  Ihe  duties  of  the  clerk,  when  the  office  of  clerk  Is  vacant,  or 
U  the  clerk's  office,  when  the  clerk  is  absent  therefrom,  or  at  m 
tenn  or  aittioK  of  the  court  which  the  depnty-clerk  attends. 

IriNttitH]  roT  pact   ot  I..  18ET,  eh.  ZSC,   I  6. 

I  330,  [ABi-d,  1S77.]     SpectBl  depot r-clerks. 

The  clerk  may  designate  as  many  of  his  assistants,  as  the  jus- 
Uns  of  the  conrt,  or  a  majority  of  them  deeni  necessary,  as 
BKisl  dtpnly-clerks.  Each  special  deputy-clerk  itossesses.  in  the 
iWnce  of  the  clerk  and  a  deputy-clerk,  the  sanie  powers  as  the 
derk,  at  any  sittins  or  term  of  the  court  which  he  attends,  with 
reelect  to  the  business  transacted  thereat. 

I  331.  [Am'd,    IRTT.]    Clt-m  to  accoaot  moathlr  for  te«, 

^M^  nay  over   the   xame. 

The  clerk  must  recelye,  for' the  use  of  the  city  of  New-Yorlt.  ttie 
kts  allowed  by  law.  He  shall  not  perform  any  seryiee.  for  which 
»(»ii allowed  by  law,  nntil  the  fee  therefor  is  paid  to  him.  He 
nrai.  on  the  first  day  of  each  month,  or  within  three  days  there- 
»tt*r,  render  to  the  comptroller  ot  the  eity,  sn  account,  under 
««th.  of  oil  fees  received,  directly  or  Indirectly,  during  the  pre- 
nding  month,  by  him,  or  by  a  deputy-clerk,  or  either  of  bis  as- 
BRutB,  for  any  official  service;  and  he  must,  at  the  same  time, 
ny  the  same  into  the  treasury  of  the  city  ot  New-York.  When 
tie  return  and  payment  are  so  made,  the  clerk  is  entitled  to  re- 
viTe  his  compensation,  for  the  period  Included  in  the  return, 
fieig  not  entitled  to  compensation  for  a  period,  for  wbich  he  hu 
ml  m>4e  his  return  and  payment. 
^  i»t.  en.  IM,  I  B,  imd. 
i  3aa.  [An-d,  18T7.]    Steoomphen. 

Tlie  rleri  of  the  court  must  appoint  three  stenographers  of  the 
tonrt,  tad  may  at  pleasure  remove  eithpr  of  them.  The  iuatlces 
01  the  court,  or  a  majority  of  them,  must,  from  time  to  time,  as- 
ojn  Mcb  of  the  stenographers  to  duly  at  the  trial  terms.  Each 
'OoDKrspher^  entitled  to  a  salary,  fixed  and  to  be  paid  as  pre- 
6>Titied  by  law.    He  must  attend  each  term  to  which  he  is  as- 

'«a  L.  an.  eb.  41S,  1}  1  and  4. 

i  (33.  [AM-d,  I87T.]    iBler prefer. 

Tie  clerk  of  the  court,  from  time  to  time,  mnst  appoint,  and 
W  at  pleasure  remove,  an  official  Interpreter  of  the  court,  who 
u  entitled  to  a  salary,  fixed  and  to  he  paid  as  prescribed  by  law. 
Hlon  entering  upon  his  official  duties,  he  must  subscribe,  and 
"•'"  "■-  -"-*  of  the  clerk  of  the  city  and  county  of  New-Vork, 
"      *     "■""        He  must  attend  any  trial  o" 


l>3<.M.|  peBBlty  (or  nliMiondiiet. 

H  the  official  Interpreter,  knowingly   and  wilfully,  falsely  In- 
''TnU  tn;  evidence,  matter  or  thing,  between  a  witness  and 
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the  coort,  or  a  justice  tbereof,  in  tbe  course  of  an  actkm  or  apeoal 
proceeding,  he  is  guilty  of  perjurf. 

L.  ISn,   eta.  184,   I  a. 

I  88B.  [Au'd,  18TT.]    Clerk  miut  appoint  ■ttvndaiitB,  ete. 

The  clerk  of  the  court  must  appoint,  and  may  at  pleaaure  re- 
moTe,  as  maay  atteudanta  u|>ou  the  court  aa  he  deems  necessary, 
not  exceeding  thirteen.  The  juHtices  of  the  court,  or  a  majoritr 
of  them,  may  regulate  tlieir  atlendauee.  Each  attendant  is  en- 
titled to  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 
rnm  L.  ISTS,  cb,  41S.   H  1  ■m  i. 

I  380.  Clerks.  Interpreter  and  attendamtB  aot  to  rseelvc 
fees. 

The  clerk,  the  deputy-clerk,  an  assistant  to  the  cleric,  the  afficial 
Interpreter,  or  an  attendant,  shall  not  receive  any  fee  or  compen- 
sation, except  bis  salary,   for  any  official  service  performed  by 

I>.   ISTt,   eb.  488.   i   8,   ani'd. 

I  887.  [Am'd,  1877.]    Hnapcssloii  of  h  ofltoer  of  tta«  ooart. 

A  justice  of  the  court  may,  by  an  instrument  under  bis  hand, 
■QSpeud  a  stenographer,  or  an  officer  specified  in  tbe  last  aection, 
(or  a  period  not  exceeding  ten  days  from  tbe  filing  thereof.  Budi 
an  Instrument  must  express  the  cauae  of  the  suspension;  It  mnat 
be  filed  in  the  office  of  the  clerk  of  tbe  dty  and  county  of  New- 
York;  SJid  it  may  be  revoked,  at  any  time  before  tbe  expiration 
of  the  period  of  suspeasion,  by  an  instrument  filed  in  like  manner, 
under  tbe  hand  of  tbe  jnatice  wbo  executed  the  first  instrument, 
or  tbe  hands  of  a  majority  of  the  justices  of  the  court.  Where 
such  an  instrument  hss  been  revoked,  the  officer  shall  not  be 
again  suspended  for  the  same  cause. 
DDlMtltuted  tor  I.   184S,  Cb.  144,  |  10. 

I  SS8.  ^Vtaat  ■uindateB  uar  b«  «z«eat«4  wlthoat  (lt«  eitT> 

A  mandate  of  tbe  court  can  be  executed  only  wltbin  the  dty 
of  New- York,  except  as  follows: 

1.  An  execution  upon  a  Judgment  rendered  therein,  tor  a  anm 
exceeding  twenty-five  dollarHj  may  be  Issned  out  of  the  court. 
tested  in  the  name  of  tbe  chief-justice  thereof,  to  tbe  sheriff  of 


>,  wherein  tbe  judgment  has  been  duty  docheted. 
_.  __        ipoena  mpy  be  served  within  either     "  '' 
Richmond,   Kings,   Queens,  or  Westchester. 


•1.1 


jbpoena  m^  be  served  within  either  of  the  counties  of 


0  apprehend  a  witness  tor  a  tailare  to  obey  a 
subpoena,  may  be  executed  by  tbe  sheriff  of  the  city  and  county 
of  New-York,  or  a  marshal  of  that  city,  within  either  of  those 


4.  An  order  duly  made,  in  an  action  pending  in  tbe  court,  i«- 
quiring  the  performance  of  an  act  by  a  party  thereto,  or  by  an 
officer,  may  be  served  upon  a  person  bound  to  obey  the  order,  aod 
bts  obedience  thereto  may  be  required  ia  any  part  of  tbe  State. 

fi.  An  order  to  show  cause,  wby  a  person  should  not  be  pun- 
ished for  a  contempt  of  the  court,  may  be  served  by  any  person 
tn  any  part  of  tbe  State. 

6.  A  warrant  to  apprehend,  and  bring  before  the  court,  a  penMO 
charged  with  such  a  contempt,  mar  be  executed  by  tile  sheriff 
of  tbe  city  and  county  o(  New-York,  or  a  marshal  of  that  dtjr. 
In  any  part  of  the  State. 
K   IBTQ,  cb.  tn.   I  40. 


.Google 
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I  8S0.   [Am'd,  18SS0    DlrectlOB  and  ezeeBtioB  of  mKndKtes, 

la  an  action  brought  in  tbe  court,  an  onjer  of  srrext,  e.  iVHrrent 
of  Bttachment,  an  eiecntion,  or  h  requixition  to  replevy  a  chat- 
tel, rnnat  be  directed  to  and  executed  bf  the  sheriff.  Adj  other 
DUDdate.  which  must  have  been  directed  to  and  executed  b;  the 
•Imiff  of  the  city  and  eonnty  of  New  York,  If  it  iaaucd  out  of  the 
■npreme  conrt,  mar,  where  it  issnes  out  of  the  city  court,  be 
directed  to  and  executed  either  by  that  sheriff,  or  a  marshal  of 
that  citj,  named  therein.  A  maraliBl  ia  eutitlnl  to  the  same  fees 
aa  the  ■heriff,  apoQ  a  mandate  directed  to  bim,  or  upon  the  aer- 
vice  of  a  sainnions:  and  each  profinton  of  law,  relitlin^  to  the 
execution  of  a  mandate  by  the  Bheriff,'and  the  power  and  control 
of  the  court  over  the  sheriff  executinR  the  same,  appllei  to  the 
marshal.  The  return  of  a  marahal  to  such  a  mnndiLte,  or  hla 
certificate  of  the  eiecutioa  thereof,  or  of  the  service  of  any 
pkper  terved  by  him,  has  the  same  force  and  effect,  as  tbe  like  re- 
turn and  certihcste  of  a  sheriff. 
I^  lags,  ch.  400.  H  3  ind  S;  lod  L.  ]»V2,'  <^h.  4»fi.  I  B.  ■>■  affected  bj  t. 

ins.  eta.  esB,  ud  9  B.  L.,  I  lu;  L.  isw,  cb.  am. 
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COUNTY  COURTS 

TITLE  V. 
The  oouaty  courts. 


SGO.  Finn    BiHl    pcDBltfen;    taoiv    i^mllteit! 

SGI.  Keilrinian  upaii  paver  to  ninlt. 

3SS.  NDIlce  ot  ai>|ilLtTatit>u,  etc.:  iwln  lo  lie  paid  on  lenlMlr 

B5S.  fTjpcB  irniUKd  by  Jiutlccg  oC  Ue  i>»w;  Iww  nmltMd. 

BBO!   Ojunt  "couf?  when"  o^"';    terms   Iherwf. 


800.  8teDDcn|>hi 


^nogriplien   for  couotf  courli. 

for  countT  coon.  He,    In  Ktaga  coontT, 


861.  StfiDOfnpben. 
i  840.  [Am'd,  18BS.]      Jvrlndlctlan. 

The  jurisdiction  of  eai^h  c-ounty  court  iTxtends  to  the  following 
Bctioni  and  special  proceedings,  in  addition  to  ttie  joriBdiction. 
power,  and  autliority,  conferred  upon  a  county  court,  lo  a  par- 
ticular caae,  by  special  statutory  provision: 

1.  To  an  action  for  the  partition  of  r^nl  properly;  for  dow«r; 
for  the  foreclosare,  redemption,  or  satisfaction  of  a  morlgm^ 
upon  real  property;  or  to  procure  a  judgineut  requiring  a  spccihc 
performance  of  a  contract,  relating  to  real  property;  where  the 
real  property,  to  which  the  action  rolntt's,  is  situated  within  the 
county;  or  to  foreclose  a  lien  upon  a  challcl,  in  a  case  spccifled  in 
section  seyeuieen  hundred  and  thirty-seven  of  this  act,  where 
the  lien  docs  not  exceed  one  thounnnd  dollars  in  amount,  and  the 
chattel  is  found  nitUin  the  county. 

2.  To  an  action  in  favor  of  the  eiecutor  adminiatrator  or  aa- 
Bignee  of  a  judgment  creditor,  or  in  a  iiroper  case,  In  favor  ol  the 
jndgmeuC  creditor,  to  recover  a  judsment  for  money  remaioiug 
due  nnon  a  judgment  rendered  in  the  same  court. 

3.  To  an  action  for  any  other  cause,  where  the  defendant  is. 
or,  if  there  are  two  or  more  defendnuts.  where  oil  of  them  are,  at 
the  time  of  the  commencement  of  the  action,  reeidenta  of  th- 
county,  and  wherein  the  complaint  demands  Jmlgment  for  a  anm 
ot  money  only,  not  exijeeding  two  thousand  dollars;  or  to  recover 
one  or  more  chattels,  the  aggregate  value  of  which  does  mit 
exceed  one  tliousand  dollars,  with  or  without  damages  for  the 
tailing  or  detention  thereof. 

4.  To  the  custody  of  the  person  and  the  core  of  the  property, 
concurrently  with  the  supreme  court,  of  a  resident  of  the  county, 
who  is  incompetent  to  manage  his  alTairs,  by  reanon  of  lunacy, 
idiocy,  or  babitnal  drunkenness:  and  to  every  specinl  proceeding, 
which  the  supreme  court  has  jurisdiction  to  entertain,  for  the 
apiKiintmcnt  of  a  commlltee  of  the  person  or  of  the  property 
of  such  an  incompetent  person  or  for  the  sale  or  other  disposi- 
tion of  the  real  properlj'  situated  within  the  county  of  a  person, 
wherever  resident,  who  is  so  incompetent  for  either  of  the 
reasons  aforesaid,  or  who  is  an  infant:  or  for  the  sale  or  other 
disposition  of  the  real  property,  situated  within  the  county,  of 
a  dotnestlc  religious  cori>oratioii. 

L.  tSSe,  cb.  M6;  Co.  Proc..  |  30,  part  ot  aubd.  1.  aa  au'd  1870.  cb.  MT.  |  1. 
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I    S41.    {Ab'<,    1889.1    Domcstle    ooptiorfttlan,    »4c.,    wh*a 

For  the  pnrpoee  oi  determining  the  SurisdietJon  of  a  eounty 
court,  in  either  of  the  caaea  BpeciSed  in  the  last  Beclion.  a  domea- 
dc  conmratloQ  or  joinl-stock  aBsoeiation,  who«;  prineipal  pisce  of 
baainesfl  la  establmhed,  by  or  pursuant  to  n  Htatute  or  by  its 
articles  of  nssociation,  or  is  aofnally  located  witliln  the  couuty  or 
In  case  of  a  railroad  corporation  n-tierc  auj  portion  of  the  road 
operated  by  it  is  wUhin  the  county,  it  is  deemed  a  rpsident  of 
Ihe  connty;  and  personal  service  of  a  Hummons  made  within  the 
TOuntT,  as  prescribed  in  this  art,  or  perscninl  serTice  iit  g  mniidate 
when-by  a  special  proceeding  is  commenced,  made  n-ittiin  the 
cornity,  as  prescribed  in  tiiis  act  for  personHl  service  of  a  sum- 
mons, is  sufficient  service  thereof  upon  a  domestic  corporation 
wherever  it  is  located. 
L.  laK  ch.  tno.   lniiffwtteiit.1,  USI. 

I  342.  [An'd,  1877.]  Action,  etc-,  <ntli«reln  eoBBty  Jndwe 
la  iBsapsMe  to  net. 

If  the  county  judge  is,  for  any  cause.  Incapable  to  act  in  an 
a^ion  or  special  proceeding,  pending  in  the  county  court,  or 
before  him,  he  must  make,  and  Qle  In  the  office  of  the  clerk,  a 
certific«ite  of  the  fact:  and  thercnpon  the  siiecini  county  Judge, 
i(  any,  and  it  not  disqualified,  mnst  act  as  county  judge  in 
(bat  action  or  special  proceeding.  L'pon  (lie  filing  of  the  cer- 
tificate, where  there  is  no  special  county  judge,  or  the  apecial 
county  jndge  is  disqualified,  the  action  or  special  proceeding  ia 
removed  to  the  supreme  court,  if  it  is  then  pending  in  the 
connty  court;  if  It  is  pending  before  the  county  judge,  It  may 
be  continued  before  any  justice  of  the  supreme  court  within 
the  same  Judicial  district.  The  supreme  court,  upon  the  apnli- 
calion  of  either  party,  made  npon  notice,  and  upon  proof  that 
the  county  jndge  ia  incapable  to  act  in  an  action  or  special 
proceeding  pending  In  the  comity  court,  may,  and  it  the  special 
coDoly  judge  is  also  incapable  to  act,  rauat,  make  an  order 
renioving  it  to  the  supreme  court.  Thereupon  the  subsequent 
proceedings  in  the  supreme  court  must  be  the  same  as  if  it  bad 
oriEinatly  been  brought  in  that  court,  except  that  an  objection 
to  the  jurisdiclinn  may  be  taken,  which  might  have  been  taken 
in  the  connty  court. 

I  343.     SBpreme   oonrt  vwr  vcBSOve  action,  and   oIinniTB 

The  anpreme  conrt  may,  by  an  order,  made  at  any  time  after 
j.-iinder  of  an  issue  of  fact,  and  before  the  trial  thereof,  remove 
to  itself  an  action,  brought  in  a  county  court,  under  subdivision 
second  or  subdivision  third  of  the  last  seelion  but  two,  for  tlic 
paniof^  of  changing  the  place  of  trial  thereof.  Where  an  order 
for  removal  is  made,  as  prescribed  in  this  section,  the  place  of 
trial  of  the  action  must  be  changed  by  the  same  order  to  another 
county:  and  the  sutwequent  proceedings  therein  must  be  the 
same,  ns  if  the  action  hnd  been  originally  brought  in  the  supreme 

f  S44.     Oecl   of  order   of  removnli  appeal,   ett^ 

An   order   of   removal,    made   ns   preecribccl    in   either   of   the 

last  two  teclions,   lakes   effect   upon   tlie  entry   (hereof  .in   the 

DfRce  of  Ibe  county   clerk.     Where   the  order   directs   that_  the 

action   be  tried   in  another  county,   the  clerk   tviih  whom   it  la 

TS 
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entered,  must  forthwith  deliver  to  the  ctert  of  that  county,  aU 
papers  tiled  thoretn,  and  certiGed  copies  ol  all  minatea  and 
entries  relating  thereto;  which  must  be  filed,  entered,  or  rveorded, 
aa  the  case  loqu'rea,  :n  >he  office  of  the  laat  mentioned  clerk. 
The  proviHiDiis  ol  section  271  of  tbis  act  apply  to  an  appeal 
taken  from  such  nn  order. 

(  AlB.     Slnr   ot  prvceetllnica. 

An  order  to  stay  proceedinfis,  for  the  purpose  of  affording  an 
opportunity  to  muke  the  application  for  removal,  may  be  made 
by  the  coutity  judge,  or  by  a  judge  authorized  to  make  aoeh  an 
order  in  <he  supreme  court,  and  with  like  effect  and  tinder  like 

I  H4U.    ItpiaavHl  of  aetloii  not  to  linitBlp  vrDcesa,  ete. 

The  removal  of  an  action  or  special  proceedlnR,  oh  preaciibed 
in  tbis  title,  docs  not  invalidate,  or  in  any  manner  impair,  a 
process,  jirovisional  remedy,  or  other  proce^ing,  or  a  bond, 
undertaking,  or  recoguixauce  in  the  action  or  speciai  proceeding 
■o  removed;  each  of  tvbich  continues  to  have  the  same  validity 
anil    effect,    as    if   the    removal    had    not    been    made.      Wher« 

bail  was  given,  tile  surrender  of  the  defendant  in  the  er 

court  baa  the  aame  effect,  as  a  surrender  In  the  eoann 
would   have   had,   if  the  action   or  apeclal   proceeding   hnu   i^- 
mained  therein. 

t  34T.    CoBntr  coort  mur  send  lla  proeenn  to  a>r  coastr. 

A  county  court  hne  power,  in  an  action  or  special  proc«edinR 
of  which  It  hns  jurisdiction,  to  send  its  proceas  and  other  man- 
dates Into  any  county  of  the  State,  for  service  or  execution,  and 
to  enforce  ol>edience  thereto,  with  like  power  and  authority  as 
the  supreme  court. 

I  »4».  Wlien  Jnrladletlon,  etc.,  co-eitcnatTe  vrltk  aoprcrae 

Wher>  A  county  court  has  jurisdiction  of  an  action  or  &  apedal 
proceeding,  It  poRfesses  the  same  jurisdiction,  power  and  anthor- 
Ity  in  and  over  the  same,  and  in  the  course  of  the  proceedings 
therein,  which  the  supreme  court  possesses  in  a  like  case;  and 
it  may  render  any  Judgment,  or  grant  either  party  any  relief, 
ivhich  the  supreme  court  might  render  or  grant  in  a  like  case, 
and  may  enforce  its  mandates  in  like  manner  as  the  snpreme 
court.  And  the  coiiiily  judge  posaeaaes  the  same  power  and 
authority,  in  the  action  or  special  proceeding,  which  a  jnetln 
of  the  supreme  court  possesses,  in  a  like  aotion  or  special  pro- 
ceeding,  brought,  in  the  supreme  court. 

g  34D.    I'oner  at  coanty  Jadve  In   Bpeclal   proceedlBSB. 

The  county  judge  also  possesses  the  same  power  and  authority, 
in  a  special  proceeding,  which  can  be  lawfully  Instituted  before 
him,  out  of  court,  which  n  justice  of  the  supreme  court  pos- 
sesses in  a  like  special  proceeding,  instituted  before  him  in  like 

)  360.    Flnea  and  i>«nBl)tes|  Iiavv  Femlttcd. 

Upon  the  niiplicailon  of  n  person,  who  has  been  fined  by  a 
court,  or  of  n  person  whose  recognizance  baa  become  forfeited, 
or  of  his  Burpty.  the  county  court  of  the  county  in  which  the 
term  of  the  court  wbb  held,  where  the  fine  was  imposed,  or  the 
recognizance  taken,  may,  except  as  otherwise  preacribed  in  the 
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Doe  BO  remitted  has  boon  paid,  the  county  treaBurer,  or  other 
officer,  in  nhose  bands  the  inone;  remainB,  must  paj  the  aame, 
or  tbe  part  remitted,  arcoTdine  to  the  order. 

1  B.  8.  4Ba,  I  3T. 

1  SSI.  [Am'd,  189S.]  R«Ktr]ctloi»  npon  power  to  rpmlt. 
Thp  last  section  does  not  aatboriie  a  countr  conrt  to  remit 
mnj  iMirt  of  a  fine  exceeding  two  hundred  and  fifty  dollars  im- 
posed by  the  anpreme  court  upon  conviction  for  a  criminal 
offenae;  or  a  fine  to  any  amount  imposed  by  a  court  upon  an 
olhcer  or  other  person,  for  an  actual  contempt  of  court,  or  for 
diMibedience  to  Its  process,  or  other  tnandate;  or  to  remit  or 
dwrharxe  a  recogninance  taken  in  its  count?  tor  the  npttearance 
of  ■  pennn  in  another  coonty.  In  the  latter  case,  tne  power 
of  muittinc  or  dlscharglDi;  the  recoKnlsance  is  rested  in  the 
coonty  court  of  tbe  county,  in  which  the  person  is  tiound  to 
apprar. 

Id..  I  »,  un'di  L.  ISMt,  ek.  MS. 

I  BBS.     Notice   of  «BpIlciMl«B,   ete.)   easts   to   be   »al4    on 

An  n[9tic«tlon  for  an  order,  as  prescfihed  In  tbe  last  sectinn 
hot  one,  cannot  be  heard,  until  sucn  notice  thereof  as  Ibe  conn 
de«mB  ressonalite,  has  been  ^ren  to  the  diatrict-attorney  of 
tke  coiiDty,  and  until  he  has  had  an  opportunity  to  examine  the 
matter,  and  prepare  to  resist  the  application.  And  upon  grant- 
iag  BOC-b  an  order,  the  court  must  always  impose,  as  a  condition 
thereof,  the  payment  of  tbe  costM  and  expenses,  if  any,  Incurred 
iB  an  action  or  spcdal  proceeding  for  the  collection  of  the  fine, 
or  the  penalty  of  the  recognlxancc. 
Id.,   II    M   and   11. 

I   SSS.     ll^Bss   liBposed   by   Jaatloea   of   the   peMjei   bow 

f«BlttC«. 

Where  a  person  has  been  fined  by  a  court  of  specinl  sessions, 
or  to'  a  justice  of  the  peace,  upon  a  conyiction.  for  an  offence, 
and  bus  been  committed  to  jail  for  noD-pnyment  of  the  fine,  the 
eonnty  court  of  the  county  may  make  nn  order,  remittitig  the 
fine,  wholly  or  partly,  and  discbarfring  him  from  his  imprlsnn^ 
meat.  The  power  i^nferred  by  this  section  must  be  exercised 
In  th*  manner  prescribed,  and  subject  to  the  provisions  con- 
islned.  in  the  last  three  sections. 

M.,  I  «. 

I  8S4.     Wb*  wtmr  make  onlers. 

In  an  action  or  special  proceeding  in  a  conaty  court,  sa  order 
may  be  made  without  notice,  or  an  order  to  stay  proceedings 
■lajr  be  made  upon  notice,  by  a  jtistite  of  the  supreme  court,  or 
br  the  county  jodge  of  the  county  where  the  attorney  for  the 
applicant  resides,  in  a  case  where  the  county  judge,  in  whose 
court  the  action  or  special  proceeding  is  brought,  may  make 
the  Bame,  out  of  conrt;  and  with  like  effect. 
•n   U    IMT,    efa.  KO,   I  M. 
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I3BB.  [Am'd,  1H7T.)  Coaaty  coart  whea  opea)  termB 
thereof* 

The  county  court  Is  olwuj'H  o|ien  for  the  transacfion  of  any 
busineiia,  for  nbich  notic-e  is  nut  required  to  be  given  to  an 
adverse  party,  excppt  where  it  1m  Bpecially  prescribed  by  law, 
that  the  biieineKS  must  tie  dniie  ut  a  Htated  terni.  The  couuty 
judge  must,  from  time  to  fimc,  appoint  (he  times  and  places 
for  holding  tenus  of  his  court.  At  leaut  two  terms,  for  thp 
trial  of  ifHUCB  <it  Ian-  or  o(  fact,  tuuitt  be  appointed  to  be  held 
in  each  year.  Each  temi  may  cuittiuue  as  long  as  the  count? 
Judge  decuiH  nec'esBary.  The  county  judne  may,  by  a  new  ap- 
puiutment,  change  the  day  appointed  for  holding  a  term,  or 
apuuint  one  or  more  additional  terms,  or  diapense  with  the 
boidiii);  of  a  term,  without  affecting  any  other  temi  or  terms 
theretofore  appointed  to  bo  held.  Each  lenu  must  be  held  al 
the  plDce  detfiimated  by  statute  for  that  purpose:  except  that 
the  county  Judtce  ma}',  from  time  to  time,  adjourn  a  term  to 
any  place  within  the  county,  for  the  hearing  and  decinioii  of 
motions  and  appeals,  and  trials  and  other  proceedings  without 
a  jury;  aail  may  appoint  as  many  terms  bk  he  thinks  proper  to 
be  held,  either  nt  the  eourt-house  or  elsewhere  in  the  eonnly, 
for  the  same  purpose. 

See  Co,  rriK..  j  II.  aiul  1^  1S4T.  cb.  4T0,  pan  ot  |  £4. 

I  SOtt.  Notice  of  appolatmcBt  to  be  pabllBhed. 

F^ai-h  appointment,  made  as  prescribed  in  the  last  soction.  most 
be  filed  In  the  eonnty  clerk's  office,  and  a  copy  thereof  piibliaWd. 


()uired  to  be  published,  and  also  in  at  least  one  newapaiiet,  pub- 
lished In  the  county,  and  as  many  additional  newspapera.  pub 
liahed  therein,  as  the  county  judge  prescribe*.  The  expeuae  of 
the  pubiieation  is  a  county  charge. 

I  BST.    [An'd,   1S9B.]      Jarora,   how  drawn  and   nvtlSed. 

Jurora  for  the  terms  of  the  couuty  court,  nt  which  Usnee  ol 
fact  are  triable  by  jury,  must  be  drawn  and  notlGed  in  the  same 
itianner  I'.s  for  a  trial  term  of  the  snpronic  court. 

L.  I8M>.   ch.    Me. 

I  3B8.    [Au'd,  189S.]      Slenasraplierii  for  eoantr  eoart*. 

I'he  board  of  auperflBora  o(  any  eouniy,  except  Kluga,  lAf- 
Ingf-Ion,  Mooroe,  Cortland,  OswegO;  Westchester  and  Onondaiut, 
may,  In  their  discretion,  provide  for  the  employment  of  a  atenop- 
rapher  for  the  county  court  thereof,  nnd  when  aaid  Iioard  of 
BUi^rvlwirs  shall  ao  provide,  the  atenogrnpher  shall  be  appointed 
by  the  county  judge,  and  aaid  hoard  of  supervisors  moat  fix  hb 
ciirapensation  and  provide  for  the  payment  thereof  In  the  aanie 
manner  as  other  county  expenses  are  paid. 

L.    ISM.    cb.    MS. 

t  3B9.    [Am'd,  18tW-lS»«.1     ateaoarrapher  tor  oonntr  eoart 

The  county  judges  of  the  county  of  Kings,  from  time  to  Ome, 
ninst  appoint,  and  may  at  plensuri'  remove,  two  stenographers 
to  be  attached  to  the  county  cimrt  of  the  county  of  Klnga,  who 
must  attend  each  term  of  ^nicl  cuurt.  nnd  each  of  whom  shall 
receive  u  salary  of  three  thousand  dollars  per  annum,  to  I<e 
paid  by  the  treasurer  of  the  county  of  Kings  in  equal  monthly 
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■DxtMllments.  Each  ot  the  stPDogriipbprs  appoioted  an  prescr[bi-(1 
tn  this  section  may,  with  the  conwnt  of  the  coauty  judges, 
«l>poiut  an  sHriHtRnt  fltean^rapher,  lo  aid  bitu  in  the  diacbaTk.'e 
nC  his  duties,  whone  compensation  sliall  be  paid  by  the  Btenog- 
r>ph«r  nppojntmv  him,  and  is  not  a  county  char^.  Each  of 
said  conat7  jndge«  ahall  also  apnoint  a  coofidential  olerk  at  a, 
Hilai7  not  to  exceed  two  thouannd  dollars  per  annum,  to  lie  paid 
bj  the  county  treasurer  ot  Kings  county  in  equal  monthly  In- 
nallmentB,  snch  tlerks  to  be  exempt  from  competiKve  examiaa- 
tiou.  and  their  fitness  and  qunlilicationa  for  the  office  Bball  be 
aniroTBd  by  the  judge  mahiufr  the  appointment. 
t^  IHB,  <4i.  MS.  In  tittet  laa.  SO,  ItlM.  L.  18M,  cb.  6. 
I  S«U.  [An'd,  IHBB,  1S80,  18&T,  IBOO.]  Interpreters  f*i 
eOBBty  eonrt  siHl  BiiTroKiite'ii  ooart  lu  KiDgii  enuuty. 

Tho  surrogate  and  the  county  judges  of  Kings  county  roust 
eai^h  from  time  to  time  appoint  and  may  at  pleatiure  letuove  au 
■Di«rpreter  to  be  attached  respectitely  to  the  surrogate's  court 
■ad  the  county  court  of  said  county.  Each  interpreter  Bhall 
twrfite  a  salary  ot  eighteen  hundred  dollars  per  annum  to  be 
paid  by  the  comptroller  of  the  city  ot  New  York,  In  monthly 
utstaUments.  Each  interpreter  ho  api>ointed  shall.  l>efore  enter- 
iDB  upon  his  dnties,  file  in  the  office  of  the  clerk  of  the  couuty 
of  Kings  the  constitutional  uutli  of  oCBce  in  which  there  shall 
atao  be  incorporated,  language  to  the  eSect  that  he  wili  fully 
■od  correctly  interpret  and  translate  each  ciuestiou  propounded 
through  hjni  to  a  witness  and  each  answer  thereto  in  said 
courts.  The  said  county  judges  of  Kings  county  shall  also  ap- 
point and  at  pleasure  r^'niove  an  interpreter  of  the  Slavonic 
laugaageB,  who  shall  ret-eire  the  compensation  above  provided, 
to  be  paid  in  the  same  manner  and  who  shall  take  and  file  the 
constitiltional  oath  of  office  aliove  provided,  such  compensation 
tor  the  above  interpreters  to  be  taken  out  of  the' amount  appro- 
priated  for  the  support  of  tho  said  couoty  court  or  surrogate's 
'    c«aTt  respectively,  or  from  an;  other  contiagent  city  fund. 

UlM,Sb.M^L.  IMt,  Bll.4«;I.lMT,llll.4niI.IM0,Oh.T71.  In affMt  lUr  M>ai. 
fJMt.  [AK*d,  tSSB,  1R9T,  l&QO,  won.]  Steafiffrapliers. 
The  county  judge  in  either  of  Ihe  counties  of  Livingston,  Mon- 
I  roe,  Onondaga,  Oswego  or  Cortland,  where  issues  of  fact  are 
triable,  may  employ  a  stenographer  to  take  stenographic  notes 
Dp>ia  trials  thereat,  who  Is  entitled  to  a  compensation,  to  be 
fvrtified  by  the  judge,  not  exceeding  ten  dollars  for  each  day's 
attend  a  u<-e  at  the  request  of  the  judge.  The  stenographer's 
compensation  Is  a  charge  npon  the  county,  and  in  the  county  of 
I  Livingston  may  bo  audited,  allowed  and  paid  as  other  county 
i-hargesl  and  in  the  counties  of  Onondaga.  Monroe,  Oswego  and 
T'tftland  nmst  1*  paid  by  the  county  treasurer  on  an  order  of 
the  mnrt.  granted  on  the  affidavit  of  the  stenographer,  and  the 
'erIiGcate  of  the  judge  that  the  servii-es  were  rendered.  The 
'itutity  judge  in  ea<'h  of  the  counties  of  Erie.  Oneida.  Kensselaer 
ind  Niagara  may  appoint  and  at  pleasure  remove  a  stenographer 
At  said  court,  who  must  attend  each  term  ot  the  said  court 
where  issues  of  fact  in  civil  and  criminal  cases  are  triable,  and 
the  said  stenographer  of  the  connty  court  ot  Erie  county  shall 
rprcive  a  salary  of  twenty-one  hundred  dollam  per  annum,  to- 
srlher  with  his  necessary  expenses  fur  stationery,  to  be  paid  by 
7» 
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the  tWRBurer  of  said  county  of  Erio,  in  equal  monthly  iDXtall- 
uitutM  ou  the  certilicate  of  said  judKe  of  Erie  county  that  the 
serviceK  have  been  actually  i>crruriijeil,  or  Ihe  expeiiseit  neces- 
HSrily  Incurred,  and  tlie  said  stenograiiher  of  the  county  court  of 
Oneida  I'lmuiy  ijhal)  receive  a  salary  of  fifteen  Lundred  dollars 
per  nunum,  together  with  his  necessary  expenses  fur  utatiouery. 
lu  bf  paid  by  the  treasurer  of  the  aaid  county  of  Oueida,  in  eqnal 
monthly  inKtalluients  un  the  certilii-ate  of  the  said  judge  of 
Oueida  county  that  the  services  have  lieeti  actually  performed 
or  the  exVensex  Dceessarily  incurred,  and  the  aaid  steoographer 
of  the  county  court  of  Keiisaeiaer  county  shall  receive  a  italary 
of  twelve  hundred  dollars  per  annum  to  be  paid  by  the  treaBUrer 
of  said  county  of  Rensselaer,  quarterly.  Said  Bteoographers  shall 
alao  report  and  tronscribe  opinions  tor  the  Kiiid  county  judgeH, 
aa  well  as  s}>ecinl  proceedinRs  where  a  stenographer  is  re<iuired. 
without  additional  conpensatloD.  The  said  stenographer  of  the 
county  court  of  Niagara  county  shall  receive  a  compensation  of 
not  to  exceed  ten  dollars  for  each  day's  attendance,  ■  to  be  paid 
by  the  treasnrer  of  snid  county  of  Niagara  on  the  affidavit  of 
the  atenogrnpher  and  certificate  of  the  Judge  that  the  services 
have  been  actually  performed,  and  sholl  within  twenty  days 
after  notice  by  a  party  that  he  intends  to  appeal,  make  a  case 
and  exceptions  or  bill  of  exceptions  iu  a  civil  or  criminal  action, 
or  that  hriefa  are  to  be  made  or  arguments  prepared  in  an  action 
tried  before  (he  court  without  a  jury,  file  with  the  clerk  of  said 
county  a  transcript  of  the  minutes  taken  by  him  upon  such  trial. 
and  shall  be  entitled  to  six  cents  for  each  one  hundred  words 
of  sue*  transcript  so  filed  by  him,  which  shall  be  certified  to  by 
the   judge   holding   the   court    at   which    anch    trial    took    plae«. 

Such  snm  so  certilied  shall  be  paid  by   the  county  t 

said  county  upon  presentation  of  such  certificate. 
L.  lS1^ch.  *w;  L.  lan.oii.  m;  uigao,irb.  sn:L.  im8,cIi.  a.  i 
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CHAPTER  IV. 

Limitatioa  of  the  Time  of  Enforcitis  a  Civil 
Remedy. 

TITLE  .  I.— letlam*  fur  lb*  BMonrgr  of  B«b1  Fropertr. 

nXLI    ll.-^lcUoa*  otkar  than  for  the  BKDiarj  of  Retl  Frofrtt, 

TTThK  lII.-««BUvl  Fnililoaa. 

TITLE  I. 
Actions  for  the  recoverf  of  real  property. 


1 


I  SS>.    IVkEu   the  poople   ntll   not   mm. 

ThP  pttple  of  the  Stale  will  not  Hue  n  permin  tor  or  with 
r«fipect  to  real  property,  or  the  iBsues  or  profits  lliMPof,  'jy  reason 
of  the  right  or  title  of  the  people  to  thi>  aanie,  uiiIoki^  cither, 

1.  Tbe  cause  of  action  accruod  within  forty  fearx  before  the 
ai-tion  is  commenced:  or, 

2.  The  people,  or  those  from  whom  they  claim,  hare  I'eceivoJ 
the  rents  and  profits  of  the  real  proiXTtf ,  or  of  some  |iart  thereof,  ^ 
irithin  the  same  period  of  time. 

do.  Pme..  I  TB.  amd. 

I  3M3.    Action  by  KTOUtc*  from  the  St«t«. 

An  action  shall  not  be  broHnht  for  or  with  respect  to  renl 
property,  by  a  pemon  clHJniing  hy  virtue  of  letters  patent  or  il 
frant.  from  the  people  of  the  State,  nnlOiB  it  iiiiirbt  liuve  been 
maintained  hj  the  jjeople,  as  prcserib'^d  ■  in  this  title,  if  the 
pktent  or  (crant  had  not  been  Issned  or  ina<le. 
M..  I  ^e. 

I  304.     AetloB   Kfter  annBllInK   l«tteri(   putent. 

Where  letters  patent  or  a  xrant  of  real  property.  Issue<i  or 
DMiJe  by  the  people  of  the  Stale,  are  liei-lared  void  hy  tbe 
determination  of  a  competcjit  conrt.  rendered  upon  an  .tlieitntioii 
of  a  frsnd.ilent  suKeestinn  or  concealment,  or  of  a  forfcilure,  'ir 
mtntake,  or  iimomnce  of  a  matcriiil  fnet,  or  wroiiKf"'  iletaining. 
or  defective  title:  an  action  of  ejectment,  to  recover  the  premiBea 
in  qnestion.  may  be  commenced,  ellher  hy  the  peoiilc,  or  by  a 
■atomnCDt  patentee  or  grantee  of  the  same  premises,  his  heirs, 
or  iMcna,  within  twenty  years  after  the  determination  is  made; 
but  net  stter  that  period, 
li..   I  Tf. 
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I  ses.    Sell  In  within  tncntr  renni,  wh«B  u«ec«Hkrv,  c». 

An  Hctioii  to  Tevoyer  real  property,  or  llie  iMMHCMBiou  tlitreiif, 
caDQOt  be  mabtaintHl  by  a  party,  other  than  the  people,  iiuleHH 
the  plaintiff,  liis  an  ten  tor,  predecessor,  or  ftrantor,  was  seised  or 
posBesHi'd  lit  the  preiniBfa  in  qiioeliun,  within  tnrpntj  years  before 
the  commi^nceiuent  o(  the  action. 

i  aUU.     The    n»r. 

A  (lefenee  .ir  coiiiilprclaim.  foiinded  upon  the  title  to  re»I 
pmiMM'ly,  or  to  rents  or  servites  out  of  tlio  Bsmi",  is  not  effectual, 
Hnli'KB  ilie  i>erBon  making  it.  or  under  whode  tide  it  Is  made.  ■)r 
bia  ancestor,  predecessor,  or  grantor,  was  seized  or  poitsessed  ut 
the  premiseii  tn  question,  nlthin  twenty  years  before  the  com- 
mit line  of  the  act,  n-fth  respeet  to  which  it  is  made. 
Id.,   I  Ta,   Km'd. 

}   3«T.     Actlau   after    rntrr- 

An   entry   upon   real  property   is   not  snfficient  or   valid   as  a 
elaim,    unless   an    action   is   commeneed   thereupon,    within    one 
year  after  the  niakiog  thereof,   and   within  twenty  years  after 
the  time,  when  the  right  to  make  it  descended  or  accrued. 
Id.,  t  BO. 

{  itW.  PosaeiiBlcn,  whea  preanned;  oecapatlOB  presoBed 
to  he   an<ler   leKal  title. 

In  nn  action  to  recover  real  property,  or  the  poBseesion  thereof, 
the  person  wh^  establishes  a  legal  title  to  the  pr(>mises  is  pre- 
suuihI  to  have  l>eeu  possessed  thereof,  ivithin  the  time  required 
by  law;  and  the  occniiation  of  the  preniiseB.  by  another  person, 
is  ilecmed  to  have  been  under  and  In  subordination  to  the  local 
title.  iinlesB  the  preiiiisea  hiive  beeii  held  and  iiosseHsed  adversely 
to  the  legal  title,  for  twenty  years  before  Ihe  commeucemeut 
of  the  action. 
Id.,  I  81. 

I  3<0.  Adverse  poHiieaslon  nnileF  wrrltten  InalnmcBt  »r 
JwlKment. 

Where  the  occnpnnt,  or  those  uadcr  whom  he  claima,  enteivd 
Into  the  p^isaeMt-ion  of  the  preiui»e9,  under  claim  of  title,  exclo- 
Bive  of  any  other  right,  founding  the  clnim  upon  a  writti-o 
lliBlruinent.  as  lieing.  a  conveyance  of  Ihe  premises  in  iiuestiun. 
or  upon  the  decree  or  jiidKmcut  of  a  compcleut  court;  and 
there  h.is  l>een  a  cnntimied  occupation  and  possession  of  ibe 
preniines,  luclnded  in  the  iiistrunicnt,  di-cree,  or  jud^Tnent..  or 
of  Fuine  part  thereof,  for  twenty  yearn,  under  the  sani'j  claim; 
the  pretalaeti  so  incliidiil  are  deemed  lo  have  been  held  adversely; 
exc<>pt  that  where  they  consist  of  ii  tract,  divided  into  lots,  tbe 
liohsession  of  oite  lut  is  not  deemed  a  posseBSion  of  any  other  lot. 

Id..    I  82. 

t  370.    id. I  what  eOBatltntei  It. 

For  the  purpose  of  conBlituline  nn  adverse  poBBeaaion,  by  a 
person  ctaiminfi  a  title,  founded  upon  a  written  instmroent,  or 
n  judgment  r^  decree,  land  is  deemed  to  have  been  yoaaeaaed 
and  occupied  in  either  of  the  following  cates: 

1.  Where  it  has  been  usually  ciiKivateil  or  improved. 

2.  Where  it  has  been  protected  by  a  subatantlal  incloaure. 
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3.  Wbere,  altbouKh  not  iuclosed.  it  boH  been  used  for  the  mip- 
plj  of  fuel,  or  of  fencing  timber,  either  fur  the  purposes  ot  bus- 
baadrf,  or  fur  the  ordinary  use  of  the  occupant. 

Where  a  known  farm  or  a  aioKle  lot  haa  be^n  partly  improved, 
the  portion  ot  the  farm  or  lot  that  has  been  left  not  cleared,  or 
Dot  incloaed,  aeeordiiiK  to  the  n^tual  courae  anil  custom  of  the 
•djoinintr  couDtiy,  i:*  deemed  to  have  been  oceupied  for  the  same 
length  of  time,  as  the  part  improved  and  cuttlvated. 
Co.  Pne.,  IBS,un'd.  .'  ■  y 

I  STl.  Adverse  poSBeaalOD  under  clalai  of  title  not  irrltten. 

Where  there  has  been  on  actual  coutiuued  occupulioii  of  prem- 
iiiew,  tinder  a  claim  of  title,  excloBive  of  any  other  right,  lint  ni)t 
rounded  iiiwn  n  written  hiHtrunient,  or  a  judgment  or  decivi'.  the 
tireitiii^-H  so  netiialty  occupied,  and  no  others,  are  deemed  to  have 
been  held  adversel;. 

I  ara.  Id.|  what  conatltBtea  It. 

For  the  purpose  of  eoiiHliluling  an  ndverae  poHHeHsion,  by  a  per- 
son cluiming  title,  not  fouuiled  u|>on  a  written  iuatriiinent.  or  a 
juilenienr  or  de<'ree,  land  in  deemed  to  have  been  iKwsesaed  and 
on-upied  in  either  of  the  following  eaKew,  and  no  olherti: 

1.  Where  it  has  been  protected  by  a  subatantial  inclosure. 

'J.  Where  It  has  been  usually  cnltivated  or  improved. 

1  ST3.   Relation     ol    landlord    aad    tenant,    as     aBeellnK 

Where  the  relation  of  landlord  and  tenant  baa  existed  between 
anv  iiertwiiB  the  poHHeHxIon  of  the  tenant  la  deemed  the  poascssion 
of  the  landlord,  unlil  the  expiration  of  twenty  years  after  the 
lermination  ot  the  tenancy;  or,  where  there  has  been  no  written 
leaiw,  until  the  expiration  of  twenty  years  after  the  last  payment 
of  rent:  QOtwithBtanding  that  the  tenant  has  acquired  anolher 
title,  or  has  claimed  to  hokl  adversely  to  his  landlord.  But  Ibis 
presumption  shall  not  be  made,  after  the  periods  prescribed  in 
this  seeUon. 

id.iat. 

I  »74.  RlBht  not  aSeeted  b-y  deaeent  cast. 

Th*-  rlKht  of  a  person  to  the  posseasion  ot  real  property  ia  not 

impaired  or  affected,  by  a   ' '  "■"  *    '"  "" 

the  death  of  a ' 

Id.,  in. 

I  3171.   Certain    dlsabllltleB    esclnded   from   time   to   csm- 

If  a  person,  who  might  maintain  an  aetion  to  recover  real  prop- 
erty, or  the  possession  thereof,  or  make  an  entry,  or  interpose  a 
defence  or  counterclaim,  founded  on  the  title  to  real  propert.v,  or 
to  reuta  or  serviees  out  of  the  same,  ia  when  his  title  first  de- 
■■•ends.  or  his  cause  of  aetion  or  right  ot  entry  flrat  accrues, 
either: 

1,  Within  the  age  of  twenty-one  years;  or, 

2.  Inwine;  or, 

S.  Imprisoned  on  a  criminal  charge,  or  in  eiecutlon  upon  coa- 
victlon  Ot  a  criminal  offence,  tor  a  term  less  than  for  Sfe: 


.oogic 
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The  time  ot  mch  a  dlsnbllity  is  not  »  part  of  the  time,  Umil 
in  this  title,  for  commenclDg  tbe  action,  or  making  the  entry, 
interposing  the  defence  or  connterelaim;  except  that  the  tli" 
limited  cannot  be  extended  more  than  ten  rears,  after  tbe  . 
Mlity  ceases,   or  after  the  death  of  the   person  so  disabled. 

Od.  Proc.,  I  sa. 


D,g,t,ioflb,GoogIe 
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TZTLB  XI. 
Adtioiw  othar  than  for  the  recovery  of  renl  property. 

■■e.  STC.  Wbto  m 


«T 

BScCt    of     relBTII     or     HKOtlOD 

wn 

Es5u-sr;ra£" 

•d. 

from  ■ 

ia«tnn. 

■so 

Oa»r  pntoda  of  HbIUUoo. 

ni 

WlmlB   toentr   Tun. 

SSS.  WltblD  >dx  TMn. 

W3 

Witblo  tbni   jerm. 

as* 

WUMb  two  j«rc 

WE 

wKt°«^  'oVicrllon 

AeOoa  tor  peultr.  et 

..    bT    HD 

Action  Dot   beton  pn 

Tidrd  Id 

mbject 

aeo. 

midcut 

di«r,    1, 

Oemind  b.rr«d 

an. 

WIM  penoa  lUbU.  > 

wttboot 

lb*  BUM. 

wtx 

death  gf  *  tn 

UUt«.  ml  th«  piD 

tot  toil 

W4.  Aetloo  Maliut  d 


I    37n.      [Ao'd,    1BB4.]       >Vhen    Mitisfaetloa    of    Ja«Kaieut 

A  final  JudgmeDt  or  decree  for  b  anm  of  maiipy,  or  directiog 
Um  pafmeiit  of  b  Bum  of  moner,  JiprelofDre  rendered  in  h  Bar- 
rocate  8  «mrt  of  the  State,  or  lieretofore  or  hpreafter  rendered, 
in  a  Foart  of  record  within  the  Uuitcd  Slntes,  or  elsewhere,  or 
hereafter  docketed  pursuant  to  the  provisions  of  section  thirty 
httDdred  and  seTenteen  of  this  act,  u  presnmed  to  he  paid  and 
aatisfied,  after  the  expiration  of  twenty  years  from  uie  time, 
when  the  party  recovertng  It  waa  fint  entitled  to  a  mandate  to 
enforce  it.  This  presmnptioD  ia  conctuslve,  except  bb  against  a 
perMin,  who,  within  twenty  years  from  that  time,  makes  a  pay- 
ment or  acknowledftes  an  indebtedness  of  some  part  of  tne 
mmoniit  recoTered  hy  the  judgment  or  decree,  or  his  heir  or  per- 
sonal represeotative,  or  a  person  whom  he  otherwise  repreaents. 
Sneh  an  acknowledttment  mnst  be  in  writing,  am)  signed  by  tbe 
person  to  be  charged  thereby. 

I  STT.    Baect  at  retwvD  of  execntlon. 

If  the  [voof  of  payment,  under  the  last  section,  conalsts  of  the 
Ktom  of  an  execution  partly  satisfied,  the  adverse  party  may 
■bow.  iu  fall  avoidance  of  the  effect  thereof,  that  toe  alleged 
partial  satiBfaction  did  not  proceed  from  a  payment  made,  or  a 
sole  of  proprrty  claimed,  by  blm  or  by  a  person  whom  be  repie- 

I  3TB.     How   ppeaampHOB   mIseA. 

A  per»on  may  avail  himself  of  the  presumption  created  by  the 
luBt  section   bnt  one,   under  an  allegation   that   tbe  action   was 
not  commenced,  or  that  the  proceeding  was  not  taken,  within  the 
time  therein  limited. 
f  ST0.    UBal*aU«B  of  ■etion  to  redeem  tron  it  mortKaK*. 

An  action  to  ledeem  real  property  from  a  mortgage,  with  or 
wtthont  an  MCoant  of  rents  and  profits,  may  be  maintained  by 
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tbe  mortgagor,  or  Ihoai'  duiiuius  |iader  liim,  ngainet  the  mort-  ; 
gagee  in  pusBeasion,  or  Ihone  ctaimlug-  under  bim,  unlesB  he  or 
thes  have  continuously  maiutuineii  un  adrerse  poHsesslon  of  tlM  \ 
mortgaged  premist'S,  (or  twcul]'  yoars  after  the  breach  of  a.  com- 
dition  of  the  mortgage,  or  the  uon-CulQlment  of  ai  covenant 
therein  contained. 

t  S80.    Ollter  periods  at  llmltaUon. 

Tbe  tollowing  actions  muKt  be  commenced  within  tlie  foUowlns 
periods,  after  the  cause  of  action  has  accrued. 
0>.  Free.,  part  of  |  »,  lod  I  «8. 

}  »M.    [An'd,  1877.]      WlthlH  tiveaty   rcan. 

Within  twenty  years; 

An  action  ui>on  a  sealed  Instrument. 

But  where  the  action  is  lirouRht  for  breach  of  a  covenant   of 
seizin,    or   against    incnmbrances,   the    cause   of    aciion    is,     for 
the  purposes  of  this  section  only,  deemed  to  have  accrued  upon 
nn  eviction,  and  not  before. 
Id.,  part  et  i  Ml. 

}  3BSt.    [An'd,  1877,  eh.  416  itnd  4Xt.J      Wtthln  six  TC&rn. 

Within  ail  years: 

1.  An  action  upon  a  contract  obligation  or  liability  express  or 
implied;     except  a  Judgment  or  sealed  inatrumcut. 

2.  An  action  to  recover  upon  a  iiabillty  created  by  natut«i 
except  a  penalty  or  forfeiture. 

3.  An  action  to  recover  damsges  for  an  Injurjto  property,  or  a  per- 
sonal injury;  except  in  a  case  where  a  different  period  is  eipreasl; 
prei8rril>ed  in  this  chapter.     (See  %  3S3,  subd.  5;  §  384,  subd.  ].) 

4.  An  action  to  recover  a  chattel. 

5.  An  action  to  procnre  a  judgment,  other  than  tor  a  sum  at 
money,  on  the  ground  of  fraud,  in  a  ca^e  which,  on  the  thlrty- 
Srst  day  of  December,  lS4ti,  n  as  cognir.able  by  tlie  court  of  cliui- 
cerj.  The  cause  of  action,  in  such  a  case,  is  not  deemed  to  bave 
nccrued,  uutil  the  discovery,  by  the  plaintiff,  or  the  person  under 
whom  he  claims,  of  tbe  facts  constituting  the  fraud. 

6.  An  action  to  eetablleh  a  will.  Where  the  will  has  been  lost, 
concealed,  or  destroyed,  the  cause  of  action  is  not  deemed  to 
have  accrued,  until  the  discovery,  hy  the  piniiitiff,  or  the  person 
under  whom  he  cluims,  of  the  facts  upon  which  its  validity  de- 

7.  [Am'd,  1S»4.]  An  action  upon  n  judgment  or  decree,  ren- 
dered in  a  court  not  of  record,  except  where  a  transcript  shall 
be  filed,  pursuant  to  section  thirty  hundred  and  seventeen  of 
this  act,  and,  also,  except  a  decree  heretofore  rendered  in  a  surro- 
KDte'B  court  of  the  State.  The  cause  of  action,  in  such  a  caae,  ia 
deemed  to  have  accrued  when  final  judgment  was  rendered. 

L.  ISM,  eh.  SOT. 

I  RS8.    [Am'd,  1877.]      Within   (h>ee  rear-. 

Within  three  years: 

1.  An  action  against  a  slieriff,  coroner,  constable,  or  other  offi- 
cer, for  the  Don-pnymeiit  of  money  colltKited  upon  an  execution. 

2.  An  action  agninst  a  constable,  npon  any  other  Ilabilitr  in- 
curred by  him,  by  doing  an  act  in  hia  official  capacity,  or  by  the 
omission  of  an  official  duty;  except  nn  escape. 


„H,^^|C 
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8.  An  action  npoD  a  Htatatc,  for  a  peunltr  or  forfeiture,  wbere 
tbc  action  Is  girea  to  tile  person  aggti(.-vcd,  or  to  that  t>erHOii  and 
the  :>eople  o(  the  State,  ei^cept  wliete  the  statute  imposing  it  pre- 
scribes a  different  limitation, 

4.  An  aclioD  uKHinst  an  cxecator,  adminiBtrator,  or  receiier, 
or  Against  the  trustee  ot  an  insolvent  debtor,  appointed,  as  pre- 
scribed b7  law,  in  a  speciul  proeeoding  iiisfltitted  in  a  court  or 
before  a  ^udge,  brought  to  recover  a  chattel,  or  damages  for  tak- 
ing, detaining,  or  injuring  personal  property,  b7  the  defendnnt,  or 
the  person  tvhoni  he  represents. 

5,  An  action  to  recoTer  damages  for  a  personal  injUiT.  resnlting  . 
rrom  negligence.                                                                                                         J 

BabRltalc   (or  Ca.   Prac.,   |  K;  L.   ISSfl,   ch.  STS.    L.  IMO,  eb.  MD.  I 

I  SIM.   [Aoi'd,  189A,  1000.]     Within  two  rears. 

Within  two  years; 

1.  An  action  to  recover  damages  fur  libel,  slander,  assault, 
balterj-,  aeductiuii,  criminal  conversaliou,  false  imprisontneiit. 
DUili<-inuK   (iroseculioii  or  maipractiic. 

2.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to  the 
people  of  the  State. 

Co.  Pm..  I  f»,  sD-d.     R«e  poti,  I  ISOS.  ■  L.   18M,  cb.  saC:   L.  IBM,  cb. 
lit.     Id  eltMt  Sept.  1.  !»■». 
t  SMB.     WlthlB   oae  tc«f. 
Within  one  yearr 

1.  An  action  against  a  sheriff  or  coroner,  upon  n  liability  in- 
cnrrvd  by  him,  by  doing  nu  act  iu  his  olflcial  enpaeity,  or  by 
the  omiasioii  of  an  oSicial  duty;  except  the  non-payment  of  money 
coiled  tj   npon  an  execution. 

2.  An  acEion  against  any  other  officer,  for  the  escape  of  a 
prisouer,  atreated  or  imprisoned  by  virtue  of  a  civil  mandate. 

S^HtlfsIa  for  Co.  Fine,  |  »4.      See  1  B.  S.  TT3.  |  8. 
I    a8&      Whea    oanse    of    action    acemei    on    n    onrrent 

In  an  action  brought  to  recover  a  balance  due  upon  a  mntua), 
DpCT,  and  current  account,  where  there  have  been  reciprocal  de- 
mands  between  the  parties,  the  cause  ot  action  is  deemed  to  have 
accrued  from  the  fiioe  of  the  last  item,  proved  in  the  account  on 
either  side. 
Co.    Pnw..    1   SB. 

I  SST.  Action  for  pennlty,  etc.,  by  nnr  person  vvlio 
will  ane. 

_    .  rion  a   statute  for  a   pennlty  < 

wholly  or  partly  to  an^  ^rson  who  will  proS'  .  ...  _..   , 

most  he  commenced  within  one  year  after  the  commission  ot  the 
offence;  and  it  the  action  Is  not  commenced  within  the  fear  by  a 
private  person,  it  may  be  commenced  within  two  years  there- 
after, in  behalf  of  the  people  of  the  State,  by  the  attorney-gen- 
eral, or  the  district-attorney  of  the  county  where  the  offence  was 
committed. 
Id.,   I  90. 


this  or  the  last  title,  must- 1^  commenced  within  ten  years  after 
the  cause  of  action  accrues. 

U.,   I  ST.      Sea  i  ion. 
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I  asa.    AeU*BB  1>T  the  people  unkieet  t«  tke  WMi«  llwItB- 

The  limitations,   prescribed  ia   this  title,   apply  alike  to  ae- 
tione  brought  In  the  name  of  the  people  of  the  State,  or  tor  their 
benefit,  and  to  actioQH  br  private  peraoDS. 
Co.  Proc.,  I  98. 

*  1  3D0.   Action  BKillDat  a.  n  on -real  dent,  span  ■  desnad 
b«rred  bj-  tlie  In**  of  IiIb  rpslaence. 

Wiiere  a  cause  of  action,  ivhioh  does  not  involve  tbe  title  to 
or  poBsesBion  of  real  property  nithin  the  State,  accrues  against  a 

STBOU.  who  Is  not  then  a  resident  of  the  State,  an  action  cannot 
brought  thereon  in  a  court  of  the  State,  against  him  or  his  per- 
sonal representative,  after  the  expiratiou  of  the  time,  limited,  by 
the  laws  of  his  residence,  for  bringing  a  lll<e  action,  eicept  b;  a 
resident  of  the  State,  and  iu  one  of  the  following  cases; 

1.  Where  the  cause  of  action  originally  accrued  in  favor  o(  a 
resident  of  the  State. 

2.  Where,  before  the  expiration  of  the  time  so  limited,  the  per- 
M>n,  in  whose  favor  it  originnlly  auci^ed,  was  or  became  a  r«ai- 
deot  of  the  State:  or  the  cause  of  action  was  assigned  to,  and 
thereafter  continuously  owned  by  a  resident  of  the  State. 

I380-I1.  lAdded,  IS02.]  LlwitatloB  of  tine  to  eBforee  « 
enane  of  KCIIon  arlKtna:  in  another   atate. 

Whei-e  a  cause  of  action  niisi-s  ovuside  of  (his  state,  an  action 
cannot  be  brought,  in  a  court  of  this  state,  to  euforee  said  cause 
of  action,  after  the  expiration  of  the  time  limited  by  the  laws  of 
!he  state  or  country  where  the  cause  of  nctioD  arose,  for  bringing 
nn  action  upon  snid  onuse  of  action,  except  where  the  cause  of 
nation  originally  accrued  in  favor  of  a  resident  of  this  state. 
Xothtne  in  this  act  contained  shall  affect  any  pending  action  or 
proceeding. 

L,  1902,  cb.  193.    Id  rBect  Si'pi.  1,  1902. 

1 391.  [Am'd,    IN7T.]    Wtaen  person  llaltlr.   *tc.,   dl«s  wlth- 

If  a  person,  ogainBt  whom  a  onuae  of  action  exists,  dies  withoat 
the  State,  the  time  which  elapHea  between  his  death,  and  the  ei- 
plration  of  eighteen  monthR  after  the  issuing,  within  the  State, 
of  tetters  testamentary  or  letters  of  administration,  is  not  a  part 
of  the  time  limited  for  the  commencement  of  an  action  therefor, 
against  his  executor  or  administrator. 

taoa.  [Am'd.  1ST7.]  Canne  of  action  aeernlBB  between 
the    death    of    a    ten ta tor    or    Intentnte,    and    the    srant    of 

For  the  purpose  of  compuliug  the  time,  within  vrhirti  an  action 
must  be  commenced  in  a  court  of  the  State,  by  an  executor  or 
iidminlatrator.  to  recover  personal  property,  taken  after  the  death 
of  a  testator  or  intedtate.  mid  Iwfore  the  issuing  of  letters  testa- 
mentary or  lettern  of  administration;  or  to  recover  damages  for 
tailing,  detaining,  or  injiiring  personal  property  within  the  same 
period;  the  letters  are  deemed  to  have  lieen  issued,  within  nix 
vears  after  the  ilenth  of  the  tcKtator  or  intestate.  But  where 
an  action  is  hnrred  by  this  section,  any  of  the  next  of  kin,  leea- 
tees.  or  creditors,  who,  at  the  time  of  the  transaction  upon  which 

•  Bee  pmit,  I  401. 
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it  aiKht  have  b««n  foauded,  traa  wltbtn  the  age  of  twenty-one 
j-ears,  or  insane,  or  imprisoned  on  a  eriminal  charge,  may,  within 
five  fears  after  the  cessation  of  such  a  disabilit]',  maintBin  an 
action  to  recover  damageB  by  reason  thereof:  in  which  he  may 
re«iTer  guch  sum.  or  the  value  of  such  property,  as  he  wonld  have 
reeeived  npon  the  final  distribution  of  the  estate,  if  an  action  had 
beva  seaaonably  commenced  by  the  executor  or  admtnistcator. 

I  3SS.  Ko  IlBiUitloa  o(  afitloa  on  bank  aotea,  etc. 

Thin  chapter  does  not  affect  an  action  to  enforce  the  payment 
of  a  bill,  note,  or  other  evidence  of  debt  isaaed  by  a  moneyed  cor- 
poration, or  issued  or  put  la  circulation  as  money. 

Co.  Ptm.,  I  108. 

|3»4.   [AiB'd.    I»77,    1)«7.]    AcUon    nvBlut    dlnelon,    etc.. 

Thif  chapter  does  not  affect  an  action  against  a  director  or 
Htockholdcr  of  n  moneyed  eorporation,  or  banlllng  association,  to 
recnrer  a  penalty  or  forfeiture  imposed,  or  to  enforce  a  iiablllty 
created  by  the  common  law  or  by  statute;  but  such  an  action 
must  be  brought  within  three  years  after  the  cause  of  action  has 
accrned. 
Co-  Pruc.,  I  lOD,  (oi'd;  L.  IWT,  cb.  £81.    In  eff«?t  SepttmbFr  1.   laOT. 

I3BB.  AekBa*Tle4K»eBt     of     bcit     ppovlac     ■■■'■(     be     la 

An  acknowledgment  or  promise  contained  in  a  writing,  signed 
by  the  party  to  be  charged  thereby,  is  the  only  competent  evi- 
dence of  a  new  or  continuing  contract,  whereby  to  take  a  caae 
out  uf  the  operation  of  this  title.  Bat  this  section  does  not  alter 
the  effect  of  a  payment  of  principal  or  interest. 

Id.,   I  110. 

I  396-  Bscerlloni,  >■  to  peraOMa  BOder  di>abilltl«B. 

If  a  person,  entitled  to  maintain  an  action  specified  in  this  title, 
except  for  a  penalty  or  forfeiture,  or  against  a  sheriff  or  other 
olBcer  for  an  escape,  is,  at  the  time  when  the  cause  of  action 
Bccrnes,  either: 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
virtion  of  a  criminal  offence,  for  a  term  less  than  for  life; 

liie  time  of  such  a  disainlity  is  not  a  part  of  the  time  limited 
in  this  title  for  commencing  the  action;  except  that  the  time  ho 
limited  cannot  be  extended  more  than  five  years  by  any  such  dis- 
ability, except  infancy;  or  In  atiy  case,  more  than  one  year  after 
the  di.sability  ceases. 

Id.,   I  101. 
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OenMd  proriaions, 

•n.  SW.  When  ■rtbm  d»Di»1  to  be  rommeDced. 

4UI.  KiHpUon,   nben   dtffndim   la   vlttaont  the  3Uta. 

«m!  In  Biilti  hy  Dl1#n»,  ilmE  of  dEnbllltf  In  nte  of  ««r 

400.  I'rariilan   wliere  judtmenl  bu   breii   reTtnedi 

408.  Suy   by  InJoocUiM,   etc..    Is  l«  deilupted. 

407.  Ortiln  ■ctlciiia  b»  a  prlndnil.  tor  mlBfoiidTifi  of  id 

40S.  iiiuhllltT  W't  Mint  when  riKhl  ii«tu«. 

41K  I-nivlnluD  Id  FiiH'nr''iiibmlu"jir  ta'arb'triit'lou. 
112.  Provlainn  whM  nclton  In  dIkonnilnnM,  ptF.,   ircer  > 


./Ct 


f  :|IM.  [4ii>>d,  lt»7.]  Wlien  action  <■««■>««  to  t*r  ««■■- 
mrnccd. 

An  ni^inn  JR  mmmontHid  fiKRinnt  n  dpf(>[idniif,  n'illiin  tb» 
meaniiiK  of  any  proviaion  of  tbia  act.  wliich  lliults  th<^  lime  fur 
commenciiiK  an  Hflinii,  when  thu  Nummons  is  served  od  him :  or 
on  a  cn-dofendnul  who  is  a  joint  contractor,  or  otlierwise  united 
In  interest'  wilii  him. 
Co.    PRK.,    I  09,    im-d. 

i  :t90.    Attpinpl  lo  pomnifnce  ncllon  In  B  conrt  of  rrpopd. 

An  rtttftiiiit  lo  ciimmcncf  -m  fl'^lion.  In  n  court  of  reooi^,  is 
eq,nival('iit  lo  tlio  oDinienefiiiPiit  llicri'of  nKainst  ench  JofendarT. 
within  the  menninj;  of  ench  proyUion  of  this  net,  n'hi,.'h  limiii 
the  time  for  eommrnoins  an  action,  when  the  snmmons  Is 
dcliTprcd.  with  tlie  intent  (hot  it  shall  be  artuaily  nerred,  Ut 
the  sheriff,  or,  where  the  sheriff  is  a  party,  to  a  coroner  of  tht> 
countj-p  in  wliich  tliat  rtofrnilont,  or  ouc  of  two  or  more  co- 
defendmita.  who  are  joint  contrsotors.  or  otherwise  united  in 
Interest  with  him,  reoidcH  or  last  resided;  or,  If  the  defeoditnt 
is  a  corporation,  to  a  like  olGeer  of  the  county,  in  which  it  ia 
fBtablished  by  law,  or  whcn'in  ItH  KPncal  lnwinoBs  is  or  ^-na 
Inst  Iransarted.  or  wherein  tt  kee|>s.  Or  Inst  li^t.  an  office  for 
(he  trnnxnclion  of  huniness.  But  in  order  to  entitle  n  platDtiff 
to  the  benefit  of  this  section,  the  delivery  of  (he  summoua  to  nn 
officer  iniiHt  he  followed,  witltin  ilxty  days  after  the  elpir)iti'>n 
of  the  time  limited  for  the  actnal  commencement  of  the  nctlon. 
by  personni  service  thereof  upon  the  defendant  songht  to  be 
charsed.  or  by  the  first  pnblicntion  of  the  aumniona,  ax  nKaintti 
that  defendant,  pnrsnant  to  an  or>Ier  tor  aerrice  upon  blm  in 
thot  manner. 
Id.,  part  of  j  SS,  am'd. 

)  400.    Id.)  tn  n  conrl  not  of  re«ord. 

The  Inst  section,  oicinding  the  provision  requiring  a  puhliea- 
tiou  or  siTVicc  of  (he  amuronitR  within  sixty  dnya.  applies  (o 
an  attempt  to  commence  nn  aclinn.  in  n  court  not  of  record, 
where  the  Bunimona  ia  delivere*!  to  an  officer  authorised  to  serve 
the  same,  within  the  clly  or  town,  wlierein  the  person  resides 
or  the  corporntlon  is  located,  aa  apecilipd  in  that  aeetion;  pro- 
vided that  actaal  aervicc  thereof  la  made  with  due  diligence. 
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•1  401.  [Aai'd,  iaS6,  1S»«.]  KsneptlDB,  irlini  drteiiAant  U 
iTlttanat  tke  State. 

If.  when  the  cause  of  action  aeL-niCH  agniiixt  n  person,  be  U 
withoDt  tbe  State,  the  action  mar  be  eujuineiiced  wittiln  Ilii- 
time  limited  ihci-efor,  after  his  return  into  tbe  State.  If,  aftc-r 
a  cnuac  of  action  bns  ncorued  ngainst  a  yersuu.  be  UfpartH  from 
the  State,  and  remains  continuouKly  absent  therefrom  tor  the 
ap»re  of  one  year  or  more,  or  if,  withont  Ibe  knowledge  of  the 
person  entitled  to  malntatn  tbe  action,  he  rDsidea  nilhin  the  Slotc 
under  a  false  name,  the  time  of  his  absence  or  of  stich  resideDCM 
within  the  Ktnte  under  sucli  false  name  is  not  a  part  of  the 
time,  limited  for  the  commencement  of  the  netion.  But  this 
seetion  does  not  apply,  while  a  deaiffnatloQ.  mnde  an  preifcrlbed 
In  section  four  hundred  and  thirty,  or  in  subdivisioil  second  of 
B04Ttiou  four  hundred  and  thirly-tvvo,  of  this  act,  rfiuuiiis  in  force. 

Co.  Proc..  I  100,  Kin-a;  L  18BS,  cb.  iK;  L.  tSM.  eta.  SSS.  In  effect  SepC 
1.  18M.    Sec  mlf,  I  380, 

I  4flX.  Id.t  whEB  >  person  CBtltlcd,  etc.,  dlea  before  llin- 
ItBtlOB     HplrcH. 

If  a  peiBon.  entitled  to  maintain  an  action,  dies  before  thi! 
expiration  of  tbe  time  limited  for  the  commencement  thereof, 
and  the  cause  of  action  survivea,  an  action  may  be  commeu<^l 
by  hiB  representative,  after  the  expiration  of  that  time,  and 
within  cne  fenr  after  hia  death. 

td.,   I  103.   ani'd. 

1  403.  [Am'4,  ]801>  ISOe.]  Id.)  when  a  pcmn  llabli!,  Hif 
ivKklB   tke   State. 

The  term  of  eighteen  months  after  the  death,  within  this  state, 
of  a  person  n;;ainst  whom  a  eanae  of  action  exists,  or  of  a 
person  who  shall  have  died  within  siily  days  nfter  an  atlemi>t 
■hall  have  btfn  made  to  commence  an  action  OKal'iat  him  pur- 
■nant  to  the  provialons  of  section  tbreo  fanndred  and  niuety-ulne 
of  this  act,  is  not  n  part  of  the  time  limited  for  the  commence- 
ment of  nn  action  HgainBt  bis  executor  or  ndminUtralor.  If 
letters  tent  amenta  ry  or  letters  of  administration  npon  his  estate 
arc  not  issup^l.  within  this  state,  at  least  six  months  before  the 
expiration  of  the  titue  to  briDg  the  action,  as  extendul  by  the 
foregoing  provision  of  thii  section,  the  term  of  one  year  after 
such  letters  arc  issued  is  not  a  part  of  the  time  limile<l  for  the 
commencement  of  such  an  action.  'J'be  time  during  whieli  an 
action  is  pending  in  a  court  of  record  between  a  person  or  per- 
sons and  an  execntor  or  adniinistrnlor,  wherein  Ihp  person  or 
persons  claim  to  recover  from  tbe  executor  or  administrator  any 
money  or  other  property  claimed  by  Raid  executor  or  admin- 
istrator to  belong  to  the  estote  of  the  decedent,  or  is  embraced 
in  the  inventory  of  thi?  assets  of  said  decedent's  estate,  is  not  a 
part  ot  the  time  limited  for  the  commencement  of  an  action 
ngainst  on  executor  t.-T  administrator,  for  a  claim  afrainwt  the 
estate  of  (he  decedent  until  the  final  determination  of  the  ac-lion 
brongbt  to  reeover  said  or  other  property  claimed  by  said  execu- 
tor or  administrator  to  lieiong  to  said  decedent's  estate; 

I.  Where  the  claim  agBinst  the  estate  of  (he  deceilent  is 
Itqaidatetl  by  the  recovery  of  a  Judgment  thereon  against  an 
executor  or  administrator  in  nn  action  in  a  court  of  record  or 
under  section  twenty-seven  hundrpfl  and  ctgh(i>en  of  this  code, 
after  trial  on  the  merits. 
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2.  Wbere  a  legatee  brings  an  action,  or  InBtitates  a  proceeding, 
against  an  executor  or  administrator  with  the  will  annexed,  to 
enforce  the   payment  at   a   legacj. 

L.  1B91.  cb.  TO;  L.  18M,  cb.  89T.    In  tllect  Utj  M,  ISM, 

I  404.  Ib  anltK  br  nltena,  Ilniv  of  dliabllllr  In  ease  oC 
WKr   to   Ite   acdBcted. 

Where  a.  person  Is  disabled  to  sue  In  the  courts  of  tbc  State, 
by  reason  of  either  party  being  nn  alien  subject  or  citizen  of  a 
country,  at  war  with  the  United  iStateB,  the  time  at  the  continn- 
Aase  at  the  disability  is  not  a  part  ol  the  time  limited  for  tlie 
commrncemeDt  of  the  action. 

0«.  Pmc.,  t  lOa,  un'd. 

I  4oa.     ProviiilDD   irhere  JndiriBeBt  haa  bceD   reTpractf. 

If  an  action  Is  commenced  within  the  time  limited  therefor. 
and  a  judgment  therein  Is  reTerse<1  on  appeal,  without  awaiting 
a  new  trial,  or  the  action  Is  terminated  in  any  other  manner 
than  by  a  voluntsry  discontinuance,  a  digmiBsnl  of  the  complaint 
for  neglect  to  prosecute  the  action,  or  s  flnal  Jadgment  am>ii 
the  merits:  the  plaintlEf,  or,  if  be  dies,  and  the  cause  of  acdon 
•nrvlves,  his  represents  five,  may  commence  a  new  action  for 
the  same  ciiiise,  after  tlie  expiration  of  the  time  so  limited,  and 
within  one  year  after  such  o  reTcrsal  or  termination. 

Id.,  I  IM. 

I  406.    Star  l>r  IniBBCIlon,   rtc,  to  he  deducted. 

Where  the  commencement  of  nn  action  has  been  stayed  by 
injunction,  or  other  order  of  a  court  or  judge,  or  by  statutory 
prohibition,  the  time  of  the  continuance  of  the  stay  is  not  a 
part  of  the  time,  limited  for  the  commencement  of  the  Hction. 

Id.,  I  lea,  im-d.     S«  f  1S2S. 

I   40T.     C«rUlB    aetloBB   br   n   pploclval,    (or    lalBcaBdiiet 

Where  s.n  Injury  results  from  the  act  or  omission  of  n  deputy 
or  agent,  the  time,  within  which  an  action  to  recorer  damagca 
by  reason  thereof,  must  be  commenced  by  the  nrinclpal,  Eigalnat 
the  deputy  or  agent,  must  l>e  compnleil  from  the  time,  when  a 
judgment  ngainnt  the  principal,  for  the  act  or  omlMlou,  Is  Snt 
recovered  by  t)ie  sKgrieveil  |>erson:  and  a  HubHequent  reTersal 
or  setting  aside  of  the  judgment  docn  not  extend  the  time. 

}  408.    Dlsabllll}-   iniiHt   exlM   whcB  rlKht  aecraes. 

A  person  cannot  avail  himHcIf  of  a  disability,  unless  it  eilited 
when  his  right  of  action  or  of  entry  accrned, 
Od.   Pr«.,  I   10^   am-d. 

I    40e.     IC    ■everal    dliinbllltlcii,    no    IlmltatloB    bbUI    all 


all  are  remove! . 

Id.   I   lOT.   ani'd. 

I  4tO.  Provlalon  wbea  Ike  ac-flon  cnnnitt  be  malntalaMI 
ITlthoBt  a  demand. 

Where  a  right  exists,  but  a  demand  is  necessary  to  entitle  a 
person  to  maintain  an  action,  the  lime,  within  which  the  action 
must  be  commenced,  most  be  computed  from  the  time,  when  the 
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rixfat   to   uiake  tbe  demand   is   complete;   except   in   one   of   the 
foltowtnic  cabM: 

1.  Wh«re  the  rtght  grows  nut  at  tho  receipt  or  detention  tit 
money  or  property,  bj  nn  agent,  trustee,  attornej',  or  other  per- 
■on  acting  in  a  fidticlarj  capacity,  the  time  must  be  computcl 
from  the  time,  when  the  person,  having  the  right  to  malte  the 
demand,  has  actual  knowledge  of  the  facta,  upon  which  tbHt 
right  depends. 

2.  Where  there  wna  a  depoail  of  money,  not  to  be  repaid  at 
■  fixed  time,  bot  only  upon  a  Bpeeial  demand,  or  a  dcliTery  uC 
peraonal  property,  not  to  be  returned,  apecibcully  or  is  kind. 
at  a  filed  time  or  upon  a  fixed  contingency,  the  time  mnat  be 
computed  from  the  demand. 

1411.  PrOTiKloti  Ib  eaae  of  ■nftulaaloa  to  arbltrMloa. 

Where  the  persons,  who  might  be  adverse  parties  In  an  adion, 
have  entered  into  a  written  BKreemeut  to  submit  to  arbitration, 
or  to  refer  the  cause  of  action,  or  a  controverxy  in  wbieb  it 
might  be  available,  or  have  entered  into  a  written  siibmisMon 
thereof  to  arbitrators:  and  before  an  award,  or  other  determina- 
tion tberenpon.  the  agreement  or  submission  ia  revoked,  so  as 
to  render  it  ineffectaal,  by  the  death  of  either  party  thereto,  or 
by  the  act  of  the  person  against  whoni  the  action  might  have 
been  brought:  or  the  execution  thereof,  or  the  remedy  upon  an 
award  or  other  determination  thereunder,  is  stnyed  by  injunc- 
tion, nr  other  onl<-r  prot'ured  by  him  from  a  competent  eourt  or 
iadge:  the  time  which  has  elapsed,  between  the  enleriiiK  into 
the  written  nuhmission  or  agreement,  niid  the  revocatioD  thereof. 
or  the  expiration  of  the  stay,  is  not  a  part  of  the  time,  limited 
for  the  commencement  of  the  action. 

I    «I3.     Provlalon    wben    Kctlon    !■    4 lacon tinned,    etc.. 

Where  a  defendant  in  an  action  has  interposed  an  answer,  in 
■nppcrt  of  which  he  would  be  entitled  to  rely,  at  the  trial,  upon 
a  defence  or  counterclaim  then  existing  in  bis  favor,  :he 
remedy  upon  which  at  the  time  of  the  commencement  of  the 
action,  was  not  barred  by  tlie  provisions  of  this  chapter;  and 
tbe  complaint  la  dismissed,  or  the  action  is  discontinued,  or 
abates  in  consequence  of  the  plnintifTs  death;  the  time  which 
intervened,  lietween  the  commencement  and  the  termination 
of  the  action,  is  not  a  part  of  the  time,  limited  for  the  commence- 
ment of  an  action  by  the  detenilmil,  to  recover  for  the  causo 
of  action  so  interposed  as  a  defence,  or  to  interpose  the  same 
defence  Id  another  action  orought  by  the  same  pluintlff,  or  a 
person  deriving  title  from  or  under  him. 

I    41S.     How    objvellon    taken,   nnder    tbia    cbB.pler. 

The  objection,  tliat  the  action  was  ni)t  commenci-d  within  the 
time  limili'd,  can  be  taken  only  by  nnsuer.  Tlie  corre^iHindi'ii; 
objection  to  a  defence  or  counterclaim  can  be  taken  only  by 
reply;  except  where  a  r<^|)ly  is  r..)t  reiiuired,  in  ord(>r  to  enable 
the  plainllR  to  raise  an  issue  of  fact,  upon  an  allegation  con- 
tained in  the  answer. 
Ob.   Proc..  part  of  |  T4. 

I  414.    Caaea  to  wliieli  fhia   obnpter  appllea. 

The  provisions  of  this  chapter  apply,  and  constitute  the  only 
ivies  of  limitation  applicable,  to  a  civil  action  or  special  pro- 
Gcedinc,  except  in  one  ot  the  following  cases; 
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1.  A  caao,  where  a  different  limitation  is  special!;  prescribcO 
by  law,  or  ii  sliorler  limitation  1b  prcBcrlheil  by  the  written 
eoLitriiot  o(  till-  purllps. 

".  A  rniiBe  of  UL-tion  or  a  dcteace  which  acoraed  before  the 
firat  day  ot  July,  1S48.  The  statutes  then  iu  torei!  govern,  witli 
respect  to  such  a  cause  ot  action  or  ilefence. 

3.  A  case,  not  Included  in  the  last  BUbdiTlsion,  in  wbicfa  a 
pereou  Is  entitled,  when  this  act  lakes  effect,  to  mmmence  nu 
action,  or  to  institute  a  special  proceeding,  or  to  take  any  pri>- 
ceedinar  therein,  or  to  pursue  a  remedy  upon  a  judgmeut,  where 
he  commences,  iustitules,  or  olberwlse  resorts  to  the  saoiB, 
before  the  expiration  of  two  years  after  this  act  takes  eSei-t; 
in  eilher  of  nbieli  cases,  the  provisions  of  law  applicable  thereto, 
imiiiediulely  before  tliia  net  talies  elTect,  continue  to  be  so  appli- 
cnlilc.  iiotwitbstnnding'  the  repcn!   thereof. 

4.  A  case,  whi^rc  the  time  to  eomnienee  an  action  has  expired, 
n'hpn  thiH  act  takes  effect. 

The  won],  "  action",  contained  In  this  chapter,  is  fo  be  con- 
strue<1,  when  it  is  necessary  so  to  do,  as  IncladinK  a  special  pro- 
ceeding, or  any  proceeding  therein,  or  In  an  action. 

I  41B.   Mode  at  ewiuitntlBK  perltidB  of  ItmltatlOB. 

The  periods  of  limitation,  prescribed  by  this  chapter,  except 
as  otherwise  specially  prescribed  therein,  must  be  comput>.it 
from  the  time  ot  the  seeming  of  the  right  to  relief  by  action, 
special  proceeding,  defence,  or  otherwise,  ae  the  case  t«qiiln.'«, 
to  the  time  when  the  claim  to  that  relief  is  actually  interposo'l 
by  the  pnrty,  as  a  plaintiff  or  a  defendant,  in  the  partlcuKr 
action  or  special  proceeding. 
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CHAPTER  V. 
Commencement  of  and  Parties  to  an  Action. 

Tim   I,— COHMeBcamcmtOf  ■■  AcUsB. 
TIIU  !!■  -  PaillM  U  u  lotloa. 

TITI.E  I. 
CommBnc«meiit  of  an  action. 

Artlcl*  1.  Tb«  •atDDKitu  lOd  apcomiMnytne  piprn;  [wr»i»l  wrrlr*  UmMCi 
3.  SuC^tutn  (or  pcnond  Mi(l«  Id  gpeclU  um*. 

AHTIC1.B  VIRST. 

I%e  mtmmoM  and  aecompanying  papert;  perianal  servioe  tkereo/i 
apptaninee  of  (he  drfemtant. 

be.  416.  AciloD   to  b*  cfimmeiiwd  bj  lummond  time  when   ranrt  (cqnlrM 


i  410.  A«11oiL  to  b«  connB^Bced  br  ■nmnioniii  tinie  whtMi 
•onrt    BcqnlreH    JnpIudlotlOB. 

A  civil  Hction  la  commenced  by  the  gervice  of  a  eummonn 
But  rrom  tbo  tiiae  of  the  granting  of  a  proTlHloDHl  remedy,  thv 
conrt  acquires  iuilsdiclinn,  and  hna  <v)nttoI  of  all  the  siil»eqiieiit 
pnx^eedlDfCB.  NeverthelenB,  juriBdiclion  Ihna  nonuired  is  toiidi- 
lutnal,  aod  liable*  to  be  divested,  in  a  case  where  the  jurlRdictioii 
of  tbp  court  Is  made  dejtendent,  by  a  special  prnTiBiDn  of  Inw. 
opnn  ■orae  act,  to  be  done  efler  tl^e  granting  ot  the  prnvialoo'tl 

CO.  Proc.,  part  at  i  127,  iMI  U.,  f  138. 

I  'IIT.  |Ab>'4,   187».)     RevalaKm  «t  bubibobii. 

Thr  Hnminoni!  mndt  contain  the  title  of  the  netion,  specifying 
Ih^  court  In  which  the  action  In  brought,  the  nHmes  of  the  pnr- 
tfSTi  lo  thp  nctlon,  and.  if  it  is  hroueht  in  the  supreme  court,  the 
naine  of  the  county  In  n-hich  the  pinlntlff  deBlres  the  Irinl:  nud 
tt  mn<it  he  sulwcribed  by  the  plnlntifTs  nttorney;  who  muut  ndd 
to  biB  afgnature  hia  office  address,  specifying  a  place  within  the 
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•Slate  where  there  ix  a  post-office.  It  in  a  <^t7,  be-m 
Btrect.  und  the  atroet  number,  If  any,  or  other  euital 
tioD  ot  the  particDlar  loeality.  i 

Co,  Proo.,    i   J28.    rcmodelleil.    Sm   mate,    t  M.  I 

g  418.    [Ain'<t,  I8TT.]       Porm  nf  jtumiHonn. 

The  summoiiH.  exdnmve  of  <li<'  title  of  (he  netion  and  iho  aatt-  ; 
scriptioQ,  niuKt  be  sxilntaoUully  hi  the  following  form,  thi>  blanlu  ' 
belDg  properly  liDeil: 

"To  the  above  named  deteiulnnt:  Yon  nro  horeby  anmniona] 
to  Aiisner  the  eomplilint  in  tJiia  action,  and  to  serve  n  copy  ■•{ 
your  anewer  on  thi-  p'.iiintlff'B  uttornej-  within  twenty  days  aflcr 
the  service  of  this  aummoDH,  exclusive  o(  the  day  of  service: 
and  in  cose  of  your  failure  In  appear  or  answer,  judgment  witt 
be  token  aKainst  yon  by  default,  for  the  relief  demHnded  In 
the  complaint.     Dated  ." 

The  summons  is  deemed  the  mandate  of  the  court. 

I  418.  [Ani'd,  IflTO.]  Serrloe  ot  copy  coiBplnlnt  op  mbUoc 
irith  •nmnoBBi  cunaeaaence  ot  fatlare. 

A  copy  of  the  complaint  may  be  serveil  with  the  siimmona. 
If  a  cm>y  of  the  complaint  is  not  served  with  the  eummons,   the 

flaiutitt  cannot  take  judgment  by  default;  witbnut  apptication  to 
he  court,  unless  either  the  defendant  nppears,  or  oy  a  notice 
is  served  with  the  summons,  stating  the  sum  of  money  for  wbicli 
Judgment  will  be  taken,  and  the  case  is  one  embraced  Id  tbe 
nest  section. 

I  4ZO.   [Am'd,   1H77.]    Caaea   wliare   aaek  a»Tlce  tm-mm*   k« 

Judgment  may  l>o  taken  wilUout  application  to  the  court,  where 
the  complaint  seta  forth  one  or  more  cauiM>n  of  action,  each  con- 
eistiug  of  the  breach  of  an  express  contract  to  pay,  Rbsolutoly 
or  upon  a  contingency,  a  sum  or  sumH  of  money,  Sxed  by  the 
terms  of  the  contract,  or  cajjiiblo  of  lieinR  aneeriaiued  tlierefrotn, 
by  compniHtion  only;  or  an  exi>rcss  or  implied  contract  to  pair 
niiniey  reci'lved  or  dishnrseii,  or  the  vahie  of  property  dellrerod, 
or  ot  servlf-ea  rendered  by,  to,  or  for  the  ntie  of,  the  defendant 
or  a  third  person;  and  thereupon  demands  jodfcment  for  a  Bmn 
of  money  only.  This  section  inflinles  n  cnsc,  where  the  breach 
of  the  contract,  set  forth  in  the  eomplnint,  is  only  partial;  -ir 
where  the  complaint  dhows  that  the  amount  of  the  plHlntilTa 
demand  has   been   reiluce^l   by  pnyment,   counterclaim,   or  other 

I  421.    Appparnnce  of  d<>fenlliin«. 

The  defendant's  ai^warance  must  be  made  by  servmE  npon 
the  plaintiffs  attorney,  witliin  twenty  days  after  service  of  tbe 
Buninions,  excluuive  of  the  day  of  service,  a,  notice  of  appearance, 
or  ft  copy  of  a  demurrer  or  of  ,in  nnt^wer.     A  notice  or  pleadin;{, 

erved.  niiii't  be  BUbscrilitd  by  the  defendant's  attorney,  who 

..  _  .1  ..  ..!..  _.       .        ..!_  .,■-..   .  .■  _.        ....  .,       irticular* 

e  addreas 
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I  42a.  [Ani*«,  1H1T.]  Wkaa  aefcndmnt  mut  aaawcr  before 
Ume   t«  appear  ezplre*. 

A  defendant.  ntKin  nhom  the  plaintiff  baa  lerTed,  with  the 
HdnimnoB,  n  cop7  of  the  complaint,  miiat  serve  a  copy  of  hi« 
demnrrer  or  answer  upon  the  plnlotiS'B  attorney,  before  the 
cxpiraKoit  of  the  time,  within  which  thp  BummouH  requiren  hiu) 
til  nnawrr.  It  n  copy  of  the  complaint  i«  not  io  serred,  t  notice 
of  nppenntnce  rnlitles  hiin  only  to  notice  of  the  subsequent  pro- 
ceedinira,  nnlm  within  the  same  time  he  demands  the  service 
of  H  copy  of  the  compUint  as  preecrlhed  In  iectlon  font  hnndreil 
nnd  seventy-nine  of  this  act. 
in  fto.  Prac..  H  IM  ud  Itt. 

i  43S.  [An*^  187T.)  Halloe  of  ■<■  «eH«aiKl  elalB|  •■•at 
of   Bervlce   titer eof. 

Where  a  personal  claim  Ih  not  made  against  t  defendant,  a 
notice,  subscribed  by  the  plRintifTs  attorney,  settine  forth  the 
Konernl  object  of  the  nctioo.  a  brief  description  of  the  pnqwrtj 
affncted  by  it.  It  it  affects  specific  real. or  personal  prop«^, 
and  that  a  perwinai  claim  is  not  made  against  him,  may  be 
sened  with  the  summons.  I(  the  defendant  ao  serred,  nnreason- 
nltly  defends  the  action,  costs  may  be  awarded  againat  him. 
W„  1  111. 

f    1S4.    BKect  oC  TolMBtBry  appearance. 

A  rolnntary  funeral  appearance  of  the  defendant  is  equivalent 
to  pemnnal  service  of  the  summons  upon  him. 
td..  part  of  I  W. 

f  43B.  Bammonst  nben  aad  l>r  irhaai  served.  SherlK's 
da4r. 

The  sammons  may  be  served  by  any  p 
t«  the  action,  eicept  where  it  is  otherwii  ...      ....         .    . 

The  plaintlff'B  attorney  may,  by  an  indotvement  on  the 
nous,  fix  a  time  within  which  the  service  thereof 
mast  be  tuade;  in  that  cnse,  the  service  cannot  be  made  after- 
wards. Where  a  summons  is  deliveri'd  for  service  to  the  sheriff 
of  the  eountr,  wliereiu  the  defendant  is  found,  the  sheriff  mnst 
•rrve  it,  and  return  it.  with  proof  of  service,  to  the  platntiS'a 
attorney,  with  reasonable  diligence. 

Id.,  t  133.  imd.     3M  I  IBM. 

t  das.  tAB'd,  18T».}  How  penoaal  ■•rvloc  pt  •ammoiu 
autJe  apoB  a  aalaral  v*"">'»,Set'j*^^,i/-3%AuJ'a,-j 

rersonal  •ervice  of  the  «uinmoDS  upon  a  defendant,  being  a 
oatnral  perMui,  must  be  made  by  delivering  a  copy  thereof, 
within  the  Sbite,  as  follows: 

1.  If  the  defendant  is  an  infant,  under  the  ase  of  fourteen 
yesra,  to  the  infant  in  person,  and  also  to  his  father,  mother  or 

Kardinn:  or,  if  there  is   none  within   the  Slate,   to  the  oerson 
ring  the  care  mid  control  of  him,  or  with  whom  he  renides,  or 
in  whose  service  he  la  employed. 

2.  If  the  defendant  is  a  person  jndicially  declared  to  be  ineont- 
petent  to  manage  bis  affairs,  in  conseqnence  of  lunacy,  idiocy, 
or  habitual  drunkenness,  and  tor  whom  a  committee  has 
been  nppointed,  to  the  committee,  and  also  to  the  defendant  In 

3.  If  the  action  is  against  a  sheriff,  for  a  cause  specified  la 
•ectioD  one  hundred  and  fifty-eight  of  this  act,  by  delivnlng  It 


r 
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t«  the  detendnnt  in  peraou,  or  lo  his  UDder-sheriS  hi  pensou,  ur 
ttt  the  office  of  the  ^tierllT  during  the  hours  when  it  It  required 
by  luw  to  lie  keiit  oi«?n.  to  h  cli^puly-nh prill  or  a  elprk  in  the 
employment  of  tbe  eberlff,  or  other  person  in  charge  of  the  office. 

4.   In  any  other  esse,  to  the  defendant  \}i  pereon. 
Go.  Pnc..  I  lU,  lubd.  a.  3.  ifld  4.    Sn  It  <2T-S.  1TB6,  po>l, 

I  4X7.  Id.)  In  certain  CHBea  ot  Infancr-  or  InnacF,  rt«v 
■ol    JadlolBlly    aleolSFCd. 

It  the  defendant  ia  an  intniit  of  the  axe  of  fourteen  jeam,  or 
upaards,  or  if  the  rourt  has,  in  itH  opinion,  reasonable  jcroond 
to  believe,  that  the  ilefenilnnt,  br  reason  of  bnbliuul  drunkenDesi, 
,  or  for  nny  other  cause,  is  menlnlly  incapable  Hdequalcly  to  pro- 

tect hia  rights,  althongli  not  judicially  declared  lo  be  ineom^tent 
In  manage  hia  arfairs.  the  court  may.  in  its  diicrelion,  with  or 
without  an  application  therefor,  and  in  the  defendant'*  lotereat, 
tnnko  an  order,  requiring  a  copy  of  the  aummonR  to  be  also 
delivered,  in  behalf  of  the  defendant,  to  a  peraoD  deei;;nated  id 
the  order,  and  that  FPrvice  of  the  summone  ahall  not  be  deeiaed 
complete,  until  it  is  so  delivered. 

[    428.     The   snme. 

In  a  case  specified  in  Bubdivislon  first  or  aecond  of  section 
four  hundred  and  twenty-iii  of  this  net,  where  the  court  has, 
in  its  opinion,  reasonable  ground  to  believe  that  the  interest  of 
the  person,  other  than  the  defendant,  to  whom  a  copy  of  the 
suinniona  has  been  delivered,  is  adverse  to  that  of  the  derendaiit, 
or  that,  for  any  reason,  he  is  not  a  fit  person  to  protect  the 
riRhts  of  the  defendant,  it  may  ilkei\ise  make  an  order,  as  pre- 
scribed [q  the  last  section.  In  a  case  specified  in  sulidiTiBioD 
Bpcond.  the  court  may,  as  a  part  of  the  same  order,  or  by  & 
separate  order,  made  tn  like  manner  and  upon  like  ground,  at 
any  stage  of  the  action,  appoint  a  special  guardian  ad  litem 
to  conduct  the  defence  for  the  incompetent  defendant,  to  th« 
exclusion  of  the  committee,  and  with  the  snine  powers,  and 
■abject  to  the  aame  liabilities,  as  a  committee  of  the  propel^. 

I  420.  Id,  I  when  dellverr  of  copy  lo  laootte  dlnyeasea 
wtth. 

Where  the  defendant  has  been  Judirially  declared  lo  be  iuconi- 
pptent  to  mniiflge  his  nEfnlrs,  in  cnn»equence  of  lunacy,  and  il 
appears  satisfactorily  to  the  court,  by  atlidavit,  that  the  delivary 
of  a  co[iy  of  Ihe  snmnions  to  him.  in  persmn,  will  fend  lo  aggra- 
vate his  disorder,  or  to  leasen  the  iirobabllity  ot  bis  recovery, 
the  courts -may  ilnnkp.  nn  order,  dispensing  with  «uch  delivery. 
Ill  that  cnne  a  dehvi'ry  of  a  copy  of  the  summous.  lo  a  coui> 
mitlee  duly  appointed  tor  him,  is  butlicieiit  iiereonel  ser>'ice  upon 
the  defcjidnnt. 

t  4»0.  [Ani'd,  lfW».]  DeslKnatloi 

effect  and  revoeatloa  thereof. 

A  resident  of  the  stale,  of  full  age,  may  execute,  under  bin 
liand,  and  ackDowledge.  in  the  manner  re<|uired  by  law  to  ratltle 
a  deed  to  be  recordeil.  a  written  deMiguation  i>f  another  r«iidrat 
ot  the  atate,  ne  a  person  ii|hui  whom  to  Kerre  ii  auminonH,  or  any 
proceHi  or  other  pii|>er  for  the  romnienei'meiit  i>f  a  civil  special 
proceeding,  in  any  I'ourt  or  before  any  oflirpr,  ihiring  the  absence 
from  the  stale  of  New  York  ot  the  [lerson  making  the  designa- 
tton:  and   may  tile  the  same,   with   tha  written  couaent  ot  the 
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p«reon  bo  ileRignated,  executed  and  ackoowleidged  In  the  name 
inniiiier.  in  the  office  of  the  clerk  ot  the  county,  where  the  person 
oiakiDK  llie  (levignurloii  reeiiles.  Tlie  UeKiKDiitiou  must  siiecifr 
tie  no'upation,  or  other  proper  addition,  aud  the  rPHidenco  of  the 
penwiL  making  it,  and  also  of  the  perHOu  desiicnutL-d;  aud  It  re- 
mainfl  ia  force  diirinK  the  period  specified  therein,  if  nny;  or,  it  no 
period  in  specified  for  that  porpoao,  for  three  yeiira  after  thp 
Hlinf  thereof.  But  it  in  revoked  earlier,  hr  the  death  or  legal 
Incompetency  of  either  of  the  parties  thereto;  or  liy  the  filllig  ot  a 
revo<-alion  thereof,  or  ot  the  eminent,  cxccuteil  and  acknowle^ltted 
in  like  manner.  The  clerk  must  file  acid  record  Hucb  a  ileHiKlui- 
tioD,  cuniteDt,  or  revocation;  and  mu»t  iiole,  ujion  the  record  of 
the  orlKinol  deximiation,  the  fiiinK  and  reci>rdinK  iif  u  rcvoc:ili(in. 
While  the  desitcnation  remaina  in  force,  as  prescribed  in  thin 
xection,  a,  snuinione,  or  uny  |)ro<*m"  or  other  paiwr  for  the  ciiiii- 
numcement  of  a  civil  apecial  proceeding,  otrainsit  the  pemon  mak- 
ing it,  in  any  court  or  before  any  officer,  may  be  serreil  np-iii  the 
penon  so  desiicnBte^l,  in  like  manner  and  with  like  effect,  m  if  it 
were  nerved  peTnoually  upon  the  person  makinK  the  deniBnalion, 
Dotu-ithatanJinK  the  return  ot  the  Utter  to  the  state  of  New  York. 
L.  ISM,  eta.  BSt.    lB«IIntS«pt.  I,  lew. 

J  -i:)!,     Hotr  iit-noiiBl  BerTlce  s(  annHiona  nail«  vpon  a 

danieatlo    corpora tlva. 

Personal  aervice  of  the  BuminonB  upon  a  defendant,  being  a 
domestic  corporation,  must  be  made  iiy  delivering  a  copy  thereof, 
within  the  State.  a»  tollowa: 

1.  If  the  aciiou  Is  againet  the  mayor,  aldermen,  and  com- 
luonnttj  ot  the  city  of  New- York,  to  the  mayor,  comptroller,  or 
counsel  to  the  corporation. 

2.  If  the  action  li  against  any  other  city,  to  the  mayor,  treas- 
urer, connsei,  attorney,  or  clerk:  or,  if  the  city  lacks  either  of 
those  officera,  to  the  officer  performing  corresponding  functions, 
nnder   another  name. 

3.  In  any  other  case,  to  the  president  or  other  head  ot  tht? 
corporation,  the  secretary  or  clerk  to  the  corporation,  the  cashier, 
the  treasurer,  or  a  director  or  managing  agent. 

V132.  lAB'd,  IH77,  I003.]  Id.)  apon  a  (orelffn  corporntlon. 
ersonal  service  of  the  summons  upon  a  defendant,  bcins  n 
toreitfs  corporation,  must  be  made  by  delivering  a  copy  thereof, 
within  the  state,  as  follows: 

1.  [AB-d,  1IMKt.|  To  the  president,  vice-president,  treasnrer. 
aHxiHtant  treasurer,  secretary  or  ansistant  secretary;  ur.  if  the 
cnrpfiration  lucks  either  ot  those  officers,  to  the  officer  pcrforuiing 
ciirreH ponding  functions,  under  another  name. 

2.  To  a  person  designated  for  the  purpose  by  a  writing,  under 
the  aeul  of  the  corporation,  and  the  signature  of  its  president. 
vice-preaident.  or  other  acting  head,  accompanied  with  the  writ- 
ten consent  of  the  person  designated;  and  tiled  in  the  office  ot 
the  secretary  of  state.  The  designation  must  specify  a  place, 
within  the  state,  as  the  ofRce  or  residence  ot  the  person  dcsig- 
nated;  and,  if  It  Is  within  a  city,  the  street,  and  street  number, 
if  any,  or  other  suitable  designation  of  the  particular  locality. 
It  remains  in  force  until  the  filing  in  the  same  office  of  a  written 
revocation  thereof,  or  of  the  contient.  execuleil  in  like  manuei'; 
hut  the  person  designated  may,  from  time  to  time,  change  the 
place  spiH-ified  as  his  offlci>  or  residence,  to  some  other  |)l4ce 
wilfain  the  state,  by  a  writing,  executed  by  him,  and  Sled  in  like 
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maoDer.  The  Reoretarj  of  Matw  may  require  tbp  piecntlon  of 
any  iDStriinieat.  apwiftetl  in  this  HPclion.  to  he  niilbpiitkatpd  as 
he  deems  proper,  and  he  may  refime  to  file  it  without  such  an 
authentieation.  An  exemplified  eopy  of  a  deBlBnation  so  Bled, 
aeeonpanied  with  a  certifieale  that  It  has  not  been  revoked,  In 
preHumptive  evidence  of  the  exeeiitlon  thereof,  and  conclusive 
evidence  ot  the  authority  of  the  ofllcer  execiitinK  it. 

3.  If  Hach  a  dentKnation  is  not  in  foree,  or  if  neither  the  person 
denign^ed,  nor  an  offirer  Rperifled  in  siibdlviHiun  firnt  ot  thii; 
section,  can  be  fonnd  with  due  diligence,  aad  the  corporation  hoB 
property  within  the  state,  or  the  cause  of  action  arose  therein; 
to  the  canhier,  a  director,  or  a  mana^ng  agent  of  the  corpora- 
tion, within  the  state. 

riLprDc..  lIM.put  of  inbd.  I,  ud  L.  1S»,  ob.  an,  H  1-3;  L.  lWS,ch.  1)1.    Id  effrcl 
g   4^3*  fleirvlc«    ot   prttcefls,   «tc»   to    coiuBA«Kee    ■   apeelKl 

The  proviBlona  of  this  article,  relating  to  the  mode  of  aervice 
of  a  BOramons,  apply  likewise  to  the  servjee  of  any  proceas  or 
other  paper,  whereby  a  apecial  proceeding  is  commenced  in  a 
court,  or  before  au  officer,  except  a  proceeding  to  puniah  for 
contempt,  and  except  where  special  provision  for  the  service 
thereof  ia  otherwise  made  by  law. 

S«  L.  1801,  di.  ST0.  1 1  (S  Bdm,  <BS).    a«  H  «3G,  3000. 

i  41t4.   Pr«o(  ot  aervlce  of  ■am. 

Front  ot  service,  as  prescribed  i 
by  affidavit,  except  as  follows; 

If  the  service  was  made  by  the  sberifT,  it  may  be  proved  by 
his  certificate  thereof. 

2.  It  the  defendant  served  ia  an  adult,  who  has  not  been  indi- 
cia IIt  declared  to  be  incompetent  to  mauB^  his  affairs,  the 
service  may  I.e  proved  by  a  written  admiasion,  signed  by  him, 
and  either  acknowledged  liy  him,  and  certified  in  like  mannef 
as  a  deed  to  be  recorded  in  the  county,  or  accompanied  with 
the  affidavit  ot  a  person,  other  than  the  plaintiff,  showing  that 
the  aignature  is  genuine. 

A  certificate,  ndmigsion,  or  affidavit  ot  service  of  a  summons, 
must  state  the  time  and  place  of  service.  A  written  admission 
of  the  service  of  a  anmmons,  or  of  a  paper  accompanying  the 
same,  imports,  unless  otherwise  exp^sly  stated  thei^ln,  or 
otherwise  plainly  to  be  Inferred  from  its  contents,  that  a  copy 
of  the  paper  was  delivered  to  the  persou  signing  the  admiulon. 
•  f»r  puHoni  at  Ool  Pim..  |  ISC  8«  Bglc  IS. 
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a.  2  SERVICE  OF  SUMMONS.  S«  435-38 

ARTICl^  SECOND. 

Subftilutes  for  personal  arrvicc  m  tpecial  cases. 


..     _     .._      *  «   of  niimnioBii    BPOD 

dvtrndBBt   rraldlnK    In     ta       S  n         Bpon   irhst   prowf  to  be 

m»Mr. 

Wbpre  a  Bnmnions  is  issued  In  any  coart  of  record,  nn  ordpr 
(or  the  Bervice  tbereof,  u|>dii  n  defendant  rexidiug  within  the 
Btate,  may  be  made  by  the  eonrt,  or  n  judge  thereof,  or  the 
ronnty  judge,  of  the  county  where  the  action  is  trlnble,  upon 
BBtisractory  proof,  by  the  affidavit  of  a  person,  not  a  pnrtj  to 
tho  action,  or  by  the  return  of  thi-  sheriff  of  the  county  where 
Ibe  defendant  residea,  that  proper  and  .diligent  effort  has  been 
msde  to  serve  the  Hummons  upon  the  defendant.'  and  that  the 
p1a«e  o*  his  soionrn  cannot  be   aBcertained,  or  if  he  is  wltbin 


Ib«  State,  that  be  avoids  service,  so  that  personal  service  cannot 
.,  1868.  cb.  Sll  {4  Bdm.  SSS):  L.  ]§80,  vt.  ESS.    6et  f  SS8,  poM. 


I  48S.   [Am*d,  1N00.1    How  service  must  be  mat 

The  order   must  direct,   that  the  service  of  the  t 

made,  by  leaving  a  copy  thereof,  and  of  the  order,  l_   ..._ 

dence  of  the  defendant,  with  a  person  of  proper  age,  if  upon 
reasonable  siiplicatioi],  admittance  can  be  obtained,  and  such 
[■erson  found  who  wltl  receive  it:  or,  if  admittance  cannot  be 
■o  obtained,  nor  such  a  person  found,  by  affixing  the  same  to 
the  outer  or  other  door  of  the  defendant's  residence,  and  by 
depositing  another  copy  thereof,  properly  Enclosed  in  a  post-paid 
wrapper,  addressed  to  him.  at  his  place  of  residetice,  In  the  poat- 
offiee  at  the  place  where  he  resides;  or  upon  proof  being  made 
bj  afiidarits  that  no  such  residence  can  be  found,  service  of  the 
■ummons  may  be  mode  in  such  manner  an  the  court  may  direct. 


to  be  Aledt  proof  of  Bervlce. 
The  order,  and  the  papers  upon  which  it  ivas  granted,  mnst 
he  filed,  and  the  service  must  be  made,  within  ten  days  after 
the  order  is  granted;  otherwise  the  onler  becomes  inoperative. 
On  filing  an  affidavit,  showing  service  according  to  the  order, 
tbe  anmmons  is  deemed  served,  and  the  same  proceedings  may 
be  taken  thereupon,  as  if  it  had  been  served  by  publication,  pur- 
naant  to  an  order  for  that  purpose,  made  as  prescribed  in  thit 
next  section.   I^Uu,^  b3.5. 

I  4SS.  [ABt'd,  1ST9,  1X84,  tN99.]  Oaaea  In  whleh  aenice  ot 
•■■•■■«>■  br  pablleatloB,  rte..  tnny  br  ordered. 

An  order  ilirecHng  the  service  of  a  summons  upon  a  defendant, 
withont  the  State,  or  by  publication,  may  be  made  in  either  of 
the  fcdlowinc  eaaea: 


%  43»  COMMENCEMENT  OF  ACTION,      c.  5,  t.l,  b.  ^-If 

1.  Where  the  defendnnt  to  be  aerroil  I«  a  foreipn  corpoMtions  ^ 
or,   b^iie  a  natural   pert<on,   is   not  a  resident  of   the^tnte^^  «^ 'f 
ivhere.  after  diligent  imiiiiry,  the  defenilnnt 
the  plniuliff,  or  the  phiiutiH  is  ujiable  to  a 
defendant  is  or  is  not  n  resident  of  the  state.  ,        ^        ,  ^ 

2.  Where  the  defendant,  being  a  resident  of  the  state,  haa  At~  \1 
parted  therefrom,  with  intent  to  defraud  his  ereditors.  or  to  avoiA  -  ' 
the  seniee  of  a  summons;  or  keeps  Jiimself  concealed  there!*,  ^ 
with  like  intent.5M.6r^t*«'.5i& 

3.  Wheri^  the  defenilant,  being  an  ndnit,  and  a  resident  of  tht      " 
Btnte,   has  been   eoiitiiiuouHly   without   the   state   of   New   York      =' 
nifire  Ibiiu   six   mouths   next   before   the  granting  of  the   order, 
and   has   not  made   a   desiKiiation   of  a   periH>n,   upon   wliom   to 
aerve.   n  anmmons   In   his  behalf,   aa  prescribed   in   seetion   foar 
hundred   and   thirty   of  thia  aet;   or   a   ibiiignalion  so  uade   no 
longt^r  reuiaiua  in  forei-;  or  servlue  Ulwu  the  person  ao  de^Knaled    _ 
rannot  be  made  within  the  state,  after  dlllKent  eBort.  ZZJUiJl£t?,^-i 

4.  Where  the  eouipluLit  demands  judgment  annuUiug  a  mar-^ 
riage,  or  for  a  divoree,  or  a  Ki>|iaratioti. 

5.  Where  the  eonijilalnt  deiuand»  judgment,  that  the  defendant 
be  exi'luded  from  n  vesteil  c)r  eoiitiiijteiit  interest  in  or  lieu  upon,  ■ 
Hpeeltic  real  or  pcrKOtiul  iimperty  within  the  state';  or  that  sDcb 

au  interest  or  lien  iu  favor  of  either  party  be  eiiforeed,  regulated.        I 
defined,  or  limited;  or  otherwise  affeetlng  the  title  lo  aucb  pruy- 

orly.  SB^3e>/tt*^^S»Y 

<i.  Where  the  defendant  is  a  resident  of  the  state  or  n  domestie  i 
eorporatlou;  and  an  utieuipt  was  uiade  to  commence  the  aetiui 

.^iilfaiiiif.the  defeudaut,  as  rt'tiuireiJ  jn  chaptetf  fourth  of  tbia  aet, 
bi-foro  the  expiration  uf  the  limitation  applicable  thereto  as  Bxed 
in  that  chapter;  and  tlie  limitation  woitld  have  explreil,  wiibin 
Bixty  days  next  preemling  the  application,  If  time  had  not  been 
extended  by  the  att(>mpt  to  commence  the  action. 

7.  Where  the  action  la  against  the  stockholdcm  of  a  corpora- 
tion, or  jolnt-sloek  company,  and  ia  authorized  by  a  law  of  the 
state,  and  the  defendant  ia  a  atockhnMer  thereof.  When  a  copy 
of  the  summons  is  required  by  aubdlvialon  first  or  subdivision 
second  of  secfion  four  hundred  and  twenty-six  of  this  act,  or  by 
section  four  hundreil  and  twenty-nine  of  this  act,  to  be  delivered 
to  a  peraoti  other  than  the  defendant,  an  order,  directing  the  sei^ 
vice  of  a  copy  of  the  anmmons  upon  such  person  without  the 
state,  or  by  publication,  may  be  made  as  |>rescribed  in  this  see- 
tion.  as  if  such  person  was  the  defendant  in  the  action,  and 
u|ion  a  verified  complaint  and  the  same  proof  with  respect  to  soeh 
person,  as  Is  reipiireil  in  fh<?  next  aiiccoi'ding  section  with' rettpeet 
to  a  dercndant.  And  sections  four  hundred  and  forty  to  fonr 
hundred  and  forty-four  both  inclusive,  apply  to  the  proceedings 
In  like  manner  as  if  such  person  was  a  defendant. 
SobtUtaM  (or  Co.  Ppofc,  1 1K|  I..  IM,  eh.  9M ;  L.  IBM,  cb.  SOI.   In  effect  Sept.  t,  !«»■ 

t  tao.  [An'd,  lftT9.]  Papers  npon  which  order  tor  pnbll.- 
CKdon  mar  hr  madp. 

The  order  must  be  founded  upon  a  verified  complaint,  showlni 
a  sufficient  cause  of  action  against  the  defendant  to  be  serveo, 
and  proof  by  affidavit  of  the  additional  facts  required  by  the 
last  section;  and  also,  where  the  application  is  made  upon  tjbt 
ground  that  the  defendant  is  a  fori'ipn  coriKiratlon,  or  not  a 
resident  of  the  Slate,  or  in  a  case  spt-ciGed  in  subdivision  fourth, 
Bfth,  or  seventh  of  the  last  section,  that  the  plaintiff  has  been 
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1  be  unable,  with  due  diligence,  to  make  penobnl  mttIw 

I  440.  [AH'd,  1H69.]  Br  whttB  order  mar  be  ludct  oott- 
<«■!■  mt  order. 

The  order  may  be  made  by  a  judge  of  the  conrt,  or  the  county 
Jndje  of  the  county  where  the  action  is  triable.  It  must  direct 
Uil  service  or  the  BUmmans,  upon  the  defendant  named  ui-  de- 
■criticd  in  the  order,  be  aide  by  pnUlcatiou  thereof  in  two 
•KHapapers,  desigiLBted  jn  the  order  aa  most  likely  to  give  notice 
to  the  defeudant,  for  a  speciGed  time,  which  the  judge  deems 
reasonable,  not  leea  than  once  a  week  for  six  Hucceaaive  weeiia; 
«r.  It  the  option  of  the  ptaloti?,  by  aervice  o(  the  auiuuioua,  and 
of  a  copy  of  the  complaint  aud  order,  without  the  State,  upon 
the  defendant  persoualty,  and  if  he  is  an  infant  under  the  age 
af  Fourteen  years,  also  upon  the  peraon  with  whom  he  is  aojourn- 
ing:  or,  if  the  defendant  is  a  corporatioD.  upon  on  oIHcer  thereof, 
Vecified  in  section  four  hundred  and  thirty-one  or  four  hundred 
and  thirty-two  of  this  act.  It  must  aleo  contain,  either  a  direc- 
din  tliat,  on  or  before  the  day  of  the  first  publication,  the 
plaintiff  deposit  in  a  specified  poat-office,  one  or  more  seta  of 
copies  of  the  aummouB,  complaimt,  and  order,  each  contained  in 
■  leiiirely  closed  post-paid  wrapper,  directed  to  the  defendant, 
at  a  place  specified  in  the  order;  ur  a  statement  that  the  judge, 
being  satisfied,  by  the  affidavits  upon  which  the  order  1VU8 
iCed.  that  the  plaintiff  cannot,  with  reasonable  diligence, 
^~'~i  a  place  or  places,  wh^'e  the  defendant  would  proluib^ 
reeeiTe  jiatter  transmitted  through  the  pust-otSce,  ifiHiienaea  , 
vith  the  deposit  of  any  papers  therein,  Sia,?Oiv.'^Sii.tia.iti>frt*K^f>A^ 

I  441.  lAm'd,  1S77.]  'When  pBbllcatlOB.  Bant  be  com- 
■■eaeedt  wbcm  aerrlee  deemed   complete. 

The  Grat  publication  in  each  newspaper  deaienated  in  the 
order,  or  the  service  upon  the  defendant  without  tnc  State,  must 
be  made  within  three  montha  after  the  order  is  granted.  For 
ihe  pntpOBc  of  reckoning  the  time  within  which  the  defendant 
iBiist  appear  or  answer,  Bervice  by  publicatioi'.  Is  complete  upon 
the  day  c.f  the  last  publication,  pursnant  to  the  order:  and 
■errire  made  without  the  State  is  complete  upon  the  expiration 
tbereafter  of  a  time  equal  to  that  prescribed  for  publication. 

I  44X.  (Am'd,  ISTT.]     Papers  to  be  aied)  aotlce  to  detend- 

WTierp  eerrice  ib  made  by  publication,  the  summons,  complaint, 
>ad  ordtr,  and  the  papers  upon  which  the  order  waa  made, 
niiw  he  filed  with  the  clerk,  on  or  before  the  day  of  the  first 
imblicaiinn :  and  a  notice,  subscribed  by  the  plnintifTs  attorney, 
ud  dir^ted  only  to  the  defendant  or  defendants  to  be  thus 
lefved.  snbetantially -in  the  following  form,  Ihe  hIanhH  being 
properly  filled  np,  muat  be  subjoinecl  to,  and  published  with  the 

■m  pHt.  ft  IMl,  ITTl. 

"To  :    The  foregoing  nummons  la  aerred  opon  yo», 

tpaUieatton,  pnrsnsnt  to  an  order  of  "  (naming 

judge  and  his  offi<-lal  title),  "dated  the  day 

ol  ,  18     ,  and  filed  with  the  complaint,  in  tM 

cAee  of  the  clerk  of  st 


..H,^^k- 
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1  44S.  [An'«,  18T7.]  Id.)  nben  bcptIcc  I>  made  mtkoat 
tke  atmtr.  i 

Whpre  Bervice  Is  unde  without  the  State,  the  nspers  (.pedfied 
in  ttir  laat  aection  must  be  prevtoiialj  RhA;  and  a  notice  munt 
be  Rerv<.-d  with  the  sum  men  a,  in  all  reapecta  like  thu  notice 
required  by  the  laat  Kection,  eitept  that  the  words,  "  without 
the  State  o(  New-York ",  must  he  aubatituted  (or  the  words, 
"  by  publication". 

I  444.  Proof  at  itervlee. 

Proof  of  the  publication  of  the  Enmrnona  and  notice  must  be 
made  by  the  affidavit  ot  the  printer  or  publUlier,  or  his  foreioaii 
or  principal  clerk.  Proof  of  deposit  in  the  ijoat-ofliee,  or  of 
delivery,  ot  a  paper  required  to  be  depoaited  or  delivered  by  the 
prorieionB  of  this  article,  ntugt  be  made  by  the  affidavit  of  the 
person,  who  deposited  or  delivered  it 
C*.  FtDc.  f  laS,  mlKl.  B. 

I  448.  (Am'd,  ISTT.)    DefenduBt  when  allowed  to  defcad. 

Where  the  BQmmons  is  served,  purBiiant  to  an  order  mad« 
«H  prescribed  in  this  article,  and  tne  defendant  ao  aerred  dom 
not  appear;  he  or  his  representative,  on  application  and  siiffidcnt 
cause  shown,  at  any  time  before  final  judgment,  must  be  allowed 
to  defend  the  action:  and,  except  In  an  action  tor  divorce,  oc 
wherein  the  contrary  ia  expresaly  prescribed  by  law,  the  defend- 
— -     —   his   repre»entative,    must,    in   lite   manner,    upon    i^ood 


caiiso  shown,  and  upon  Just  terms,  be  allowed  to  defend,  after 

fln.il  judgroenl,  at  .iny  time  within  one  year  after  personal  8ei> 

written  notice  thereof;  or,  it  snch  a  notice  has 


served,  withW  seven  years  after  the  filing  of  the  judyment-roU, 
If  the  defi'nce  is  suecessful.  and  the  judgment,  or  any  port 
thereof,  has  been  collected  or  otherwise  enforced,  such  reatltn- 
tion  may  thereupon  be  compelled,  as  the  court  directs;  bnt  the 
title  to  property,  sold,  to  a  purehaoer  in  good  faith,  pnraunnt 
>  ft  direction  contained   in   the  judgment,   or  by  virliie   of  ftb 

"i  Issued  upon  the  same,  shall  not  be  affected  thereby. 

—  ■   -so.     aee  I  1567.  gabd.  1, 
lOS 
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Aidcla  I.  PatUM  ttmnlij. 


ARTICLBl   FIRST. 

Parties  generally. 


tfl.  When  dereDdiot  or  hti  name  l«  uakiKmD. 

tU.  WlwD  cwut   to  dKlie  etmtmttmy  or  to  ord*I  otbet  pallia*  to  b« 

bitm^ht  lb. 
ua.  SapploQWDUl  lummoDa. 

I  44e.  Who  ■■•r  be  Jolaed  aa  plalntlffa. 

AU  peraons  having  as  Interest  in  the  subject  of  the  aotirm,  anil 
in  obtainioK  the  judgment  demanded,  may  bo  juinpd  as  plaintiBiB, 
except  as  otherwise  expressif  prcsoribed  ia  this  act. 

C»  Ftae.,  I  111. 

1  44r.    [AmM,  1001.}    Iden)  sa  detendanta. 

Aay  peraon  may  be  made  s  defendant  wbo  has  tit  claims  an 
interest  in  the  controversy  adverae  to  the  plaintiff,  or  ivho  is  a 
necesaar;  party  defendant,  for  the  complete  determination  cr 
■ettlemrat  of  a  question  involved  therein,  except  as  otherwise 
expreaaly  prescribed  in  this  act.  lu  any  action  brought,  affect- 
ing  real  eetate  npon  which  the  people  or  the  atate  of  New  York 
have  or  rlaiv)  to  have  a  lien,  under  the  trasfer  tax  act,  the  Maid 
people  of  the  state  of  New  Tork  may  be  made  a  party  defendant, 
in  the  aame  manner  as  a  private  person.  In  such  a  caac  the  sum- 
BKHia  moat  be  served  on  the  attorney-general,  who  may  appear  in 
behalf  of  the  people.  •Sat.A*c./b21. 
Id.,  part  of  I  IIS;  U  1901,  «1>.  flOO.    In  effect  Sept.  1.  1W1. 

a  be  jomed)  irlica 

Of  the  parttes  to  the  ai^tion,  those  who  ere  united  in  interest 
must  be  joined  as  plaintiffs  or  defendants,  except  as  otherwise 
expresaly  prescribed  in  this  act.  But  if  the  consent  of  any  one, 
who  ought  to  he  joined  as  a  plaiutiff,  cannot  be  obtained,  he 
may  be  made  b  defendant;  thi  reason  therefor  being  stated  in 
the  eomplaint.  And  where  the  question  is  one  of  a  common  or 
feneral  Interest  of  many  persons;  or  where  the  persons,  who 
migbt  be  made  parties,  are  very  cnmerous,  and  it  may  be  imprac- 
tiable  to  brine  them  all  before  the  court,  one  or  more  may  bus 
or  defend  for  Uie  beneSt  of  ali. 

M^  I  I».  SM-d.  ___^__________ 

•  8**  I  IBUt,  poM. 


^,  Google 
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I  448.    [Am'd,   18T7.]      Parly   !■  iBtcreat   t«   ■■«.      -nra 
ste.,  iB>r  BDe  ■■•Me. 

Everj  actioD  mait  be  prosecuted  In  the  name  of  the  real  l  - 
in  interest,  except  that  an  executor  or  admiDiHtcator,  a  trustee 
an  elpresti  trust,  or  a  persou  expressly  authoFized  by  stati 
may  sue,  without  joining  with  him  the  persoa  for  whose  bon 
the  actloD  is  prosecuted.  A  person,  with  wbum  or  in  wbose  nai 
a  contract  is  made  for  the  benclit  of  another,  is  a  trustee  of 
express  trust,  within  the  meaning  of  this  section. 

«      g  4«l.  [AM'd,  18T7,  18T»,  18&0.]     IVbea  nuirrlea  vromaa 

.  mrtr. 

In  an  action  or  special  proceeding  a  married  woman  appei 
prosecutes  or  defends  alone  or  joined  with  other  parties  as 
Bhe  was  single.  It  is  not  neceasary  or  proper  to  join  her  himhi 
with  her  as  a  party  ia  any  action  or  special  proceeding  atEe«ti 
her  fleparate  property.  The  husband  is  not  a  newssary  or  proi 
party  to  an  action  or  special  proceeding  to  recorcr  dnmages 
the  person,  estate  or  cliaracter  of  his  wifL',  and  all  skims  th 
may  be  recovered  in  such  actions  or  special  proceedings  sball 
the  separate  property  ut  the  wife.  The  huHband  iit  not  a  d 
sary  or  proper  party  to  an  action  or  special  proceeding  to  rp< 
damages  to  the  person,  estate  or  character  of  another  on  sr^' 
of  the  wrongful   acta  of  his   wife  committed  wtlhout   his    j 

U   1890.  cb.  MS. 

I  401.  [Aai'd,  1NTS.1     Whea  AcCpadaat  or  kla  >>■>»  ■■ 

Where  the  plaintiff  is  ignorant  of  the  name  or  part  of  the  e 

of  a  defendant,   he  may  designate  that  defendant,  in   the    i 

mons:  and  in  nnv  other  process  or  proceeding  in  the  action,  I 
a  fictitious  name,  or  by  as  much  of  his  name  as  is  known,  addli 
a  description,  identifying  the  person  Intended.  Where  the  plai 
HS  demands  judgment  against  an  unknown  person,  he  tni_ 
designate  that  person  as  unknown,  adding  a  deticriptioD,  tendin 
to  identify  him.  In  either  case  the  person  intended  is  therenpo 
regarded  as  a  dereudimt  in  the  action,  and  as  sulScieDtl 
described  therein,  for  all  purposes  including  service  of  the  sun 
mons,  as  prescribed  in  article  second  of  the  last  title.  When  tb 
name,  or  the  remainder  of  the  name,  or  the  person,  become 
known,  an  order  must  be  made  by  the  court,  upon  such  notic 
and  auob  terms  as  it  prescribes,  that  the  proceedinKS  atread; 
taken  be  deemed  amended,  by  the  insertion  of  the  true  namq 
in  place  of  the  ficlilious  nnrac  or  part  of  name,  or  the  designa 
tlon  as  an  unknown  person;  and  that  all  subsequent  proceeding! 
be  taken  unden  the  true  name.  /^tS^- ftW.  2t/. 

Snbeatute  for  Od  Pnw.,  |  170,  tiDiI  portion  o(  t  138. 

I  492.  (Am'd,  ISOl.]  Wkeit  conrl  to  decide  conlrOTerBri 
«r  to  order  other  |i*r(leii  to  lie  l>raac>>t  In. 

The  court  may  determine  the  controversy,  as  between  the  par 
ties  before  it.  where  it  can  do  so  without  prejudice  to  the  rif^l; 
of  others,  or  by  saving  their  rights;  but  where  a  complete  dete^ 
mlnatiou  of  the  controTeray  cannot  be  had  without  the  prenencc 


e.  5,  t.  2,  *.  I  PABTTES.  '  §  488 

of  other  partneii,  the  court  muRt  direct  them  to  be  brought  fn. 
And  wh^re  a  person,  aot  h  part;  to  the  action,  has  an  interest 
In  the  subject  thereof,  or  in  real  property,  the  title  to  which  may 
In  any  manner  be  affected  by  the  judgment,  or  in  real  property 
for  injury  to  which  the  complaint  deniandx  relief,  end  makes  ap- 

eicatioD  to  the  court  to  be  made  a  party,  it  must  direct  him  to 
'  brought  in  by  the  proper  amendment. 
Co.  Pror..  part  at  |  122,  ini'd:  li.  1001,  cb,  1112.     Id  cSect  Sept,   1.  IWl. 

I  4S8.  [AH'd,  18TT.]     SnpvlenaenlBl  niiinmonB. 

Where  the  conrt  directs  a  new  defendant  to  be  brought  in.  and 
the  order  is  not  made  upon  his  own  application,  a  Hupplementul 
■nmnions  must  be  isHued,  directed  to  him,  and  in  the  same  form 
as  an  original  summons;  except  that,  in  the  tM>dy  thereof,  it  must 
require  the  defendant  to  answer  the  original  or  the  amended 
complaint,  and  the  supplemental  complaint,  or  either  of  them  as 
the  case  requires.  And  each  provision  of  this  chapter,  relating 
to  personal  service,  or  a  substitute  for  personal  service  of  an  orig- 
inal summons,  applies  to  such  a  aapplemental  summons. 
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S§  454-57  PARTIES  SEVEHALLY  LIABLE,      c.  5.  t.  2,  a.! 

AKTIOLK  SBCOXD. 

FartieateveraUy  liabU.  J 

Boe.  4S4.  When  Kemni  Itible  far  tbe  wme  damand  mir  be  ned  tocMfeK  1 

tNS.  Oelenimt  bo  laed  mar  uppl;  tor  any  rellEr.  1 

4M.  rcwfedliiBI  Id   action  ik>Id>[  dpfeodanta  aeTenllr  tlaUe.  | 

tfl.  ApiiUcoUou  oC  tUa  article  to  delcudaou  Jolally  liable.  , 

i  4B4.  (,-im'd,  1S77.]  Wlicn  peranna  IHible  for  the  ■■■*■ 
dpibaad  may  l»«  aucd  toflTPlher' 

Two  or  more  pprsona.  spverally  liahlp  tipon  tlie  anme  vnritMa 
inBtrnmenf,  including  tbe  parties  to  a  bill  at  eiciiange  or  a  pnm- 
isBory  note,  ii'hpther  Ihp  ncllon  is  broiight  upon  the  instmmeBllJ 
or  b;  It  parl7  tliereto  to  recover  asHinat  other  parties  liable  o*ai 
to  him;  may,  oil  or  an;  of  tbem.  he  includeii  as  defcadanta  Id  dii| 


1  4SB.   Deteni 

Ttio  joinder  o.        ,.,._...  ... ^i 

ofhpr  person,  ns  prescribed  in  tbe  last  section,  does  not  affect  Ui 
riKlit  to  itny  order  or  other  relief,  to  which  he  would  hare  l>ee* 
etitttled,  if  he  liad  been  Bcparately  sued  in  tbe  action. 

L.  1S41,  cb.  2S2,  )  1  (*  ^^°>'  vn. 

}  400.  ProceediiiKit  In  action  airaluiit  defen<l4ntja  n^ve^ 
ally  liable. 

Where  a  summonB,  iasned  against  tno  or  more  defendants,  al- 
leged to  be  aeverally  liable,  is  serred  upon  some,  but  not  upon  aB 
of  them,  the  plaintiff  may  proceed  against  thoae  tipon  whom  it  to 
served,  ns  if  they  were  the  only  defendants  named  therein. 
Where  it  is  Reryed  npon  all  of  them,  the  plaintiff  may  take  jad|> 
ment  against  one  or  more  of  them,  where  he  nould  be  entitled  U 
judgment,  if  the  action  was  against  him  or  them  alone.  Where 
judgment  is  ho  taken,  the  clerk  must,  upon  tbe  plalntilTH  applica- 
tion, enter  an  order,  directing  that  the  action  be  severed,  and  that 
the  plaintiff  may  proceed  against  the  other  defendants.  In  anf 
subsequent  proceeding,  the  plaintiff  mny  use,  together  with  a  cer- 
tified copy  ot  such  nn  order,  a  copy  of  a  paper  conatitutinK-  a  pait 
ot  the  judgment-roll,  with  like  effect  as  if  it  was  the  orig-Inal. 

aabatlCnte  for  Co.   Pmc..   i   I3d.  wibd.    2   aod  S. 

I  4ST.  Application  ot  tliia  article  to  defendanta  Jointly 
liable. 

The  Inst  three  sections  do  not  affect  a  defence  or  other  objec- 
tion ot  a  defendant,  growing  out  of  the  failure  to  join  in  the 
action  two  or  more  persons  jointly  liable:  and,  as  regards  the 
other  parties  to  tbe  action,  persona  joinlly  liable  are  regarded  aa 
one  party,  for  every  pnrpose  contemplated  by  those  sectiona. 

See  L.  1833,  eta.  316.  1  2  (4  Bdm.  UI),  and  L.  18SC,  cb.  Sll,  1  1  <4  Xdm. 
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c.  5.  t.  2,  a.  8  POOR  PARTIES.  g§  458-fl9 

ARTt€LB  THIRD. 

ParHeBproteeuting  and  defending  atpoor  periona. 
a*e.  4H.  Wbo  oulj  wtltloa  (or  lean  to  pcoMctte  M  a  poor  pmaa. 
«M.  CODMnU  armlUon. 
«ba.  Wben  (IH]  bow  leife  (imaled. 
Ml.  Not  llaMe  tor  mM  and  r#M, 
463.  mm  lean  ma/  be   ammlltd. 

40.  When  defeDdant  mar  tieUtloD  to  dcCaod  aa  a  poor  paraon. 
4M.  CootcDta  nt  paUtha. 

4dd.  Appeal,  nrh'^n  pattr  proaemtea  or  dafenda  aa  a  poar  peraan. 
4«T.  CoMa  Id  laror  M  petltloaer. 

I  4SH.  [An'd,  1891.]  Wbo  mitr  peUtlon  lor  leave  to 
*rH«eate-  a»  it  voop  peraan. 

A  poor  perBon,  whether  an  adult  or  Infant,  not  being  of  aUlitr 
to  RIP,  who  allexea  that  be  has  a  canae  of  lAtion  uainat  another 
peiwin.  may  apply  iiy  petition  to  the  court  in  which  the  action  iw 
pmdlnic,  or  in  wliicb  It  is  intended  to  be  brought,  for  leave  to 
proaecute  an  a  poor  p^rtoa,  and  to  have  an  attomer  and  counsel 
assigned  to  conduct  Eiia  action. 
1  K.  8.  Mi.  i  1  (3  Bdm.  403);  L.  1881,  cb.  ITO. 

I  4Sa.  [Aaa'd,  ISSl.]    ContcBt-  at  petltloa. 

Thepetition  mnat  state: 

1.  The  nature  of  the  action  bronght  or  intended  to  be  brought 

2.  That  the  applicant  is  not  frorth  one  hundred  dollars  besides 
tlie  wearing  apparel  and  taniitare  neceBsary  for  hlmaelr  and  111* 
fanulr,  and  the  subject-matter  of  the  action. 

It  must  be  Terified  by  the  applicant's  affldavlt,  aaless  the  ap- 
plicant la  an  infant  under  the  age  of  fourteea  years,  and  In  that 
case  by  the  affidavit  of  his  gnardlan  appointed  in  said  action, 
and  supported  by  a  certificate  of  a  counselor  at  law  to  the  effect 
that  he  nas  examined  the  case  and  is  of  the  opinion  that  the  ap- 
plicant has  a  good  cause  of  action. 

Id..  I  3:   L.   ISSl.   ch.   ITD.    see  fi  MP.  S2a§.  aabd.  B. 

I  *ao.   Wkea   BBd   kow   leBTe   sranted. 

The  conrt  to  which  (he  petition  is  presented.  If  satlofied  of  the 
truth  of  the  facts  alleged,  and  that  the  applicant  baa  a  good 
canae  of  action,  may,  1^  order,  admit  him  to  proaecnte  aa  a  poor 
p«raoD.  and  assign  to  him  an'  attorney  and  counsel  to  prosecute 
nla  action,  who  must  act  therein  without  compensation. 

U.,  I  1. 

I  4«1.  Mot  liable  for  eoate  and  feea. 

A  person  so  admitted,  may  prosecnte  his  action,  without  paying 
feea  to  any  officer;  and  be  shall  not  be  pre-rented  from  prosecut- 
ing the  same,  by  reason  of  his  being  liable  for  the  costs  of  a 
former  action,  brought  by  him  against  the  same  defendant.  If 
Judgment  is  rendered  against  blm,  or  his  complaint  is  dlBmleeed, 
coats  shall  not  be  awarded  against  him. 

9  B.  O.  4«>,   I  4. 

I  dOB.  IVbca  ■•«▼•  ^AT  be  aBBvIIcd. 

If  the  person  so  admitted  is  guilty  of  improper  conduct  in  the 


, a  of  his  action,  or  of  wllfnl  or  unnecessary  delay,  the 

court  may,  in  Its  discretion,  annul  the  order  admitting  him  to 
prosecute  as  a  poor  person-  and  he  shall  thereafter  be  deprived  of 
all  the  prlrileges  conferred  thereby.    - 

"^  »•-  i«,  I' 


^  468-67  POOR  PARTIES.  c.  5,  t,  3,  *.  8 

1  468.  IVhcu  aefendnnt  isav  petition  to  defend  bb  ■  poor 


which  the  action  ib  pending,  for  leave  to  defend  the  a 

pool  person,  and  to  hare   an  attorner  and   counael  asaigned   to 
conduct  bis  defence. 

i  464.  Contenta  of  petition. 

The  petition,  must  contain  the  same  mattere,  respecling  the 
ability  of  the  petitioner,  required  to  be  contained  in  a  petition 
for  leave  to  prosecute  as  a  poor  person;  and  it  muat  te  sup- 
ported by  a  Blmilar  certlScate,  relating  to  the  defence. 

I  46tl.  Proceed  InffB  th«r«an. 

The  proTisionB  of  this  article,  relating  to  the  order,  to  be  made 
upon  an  application  for  leave  to  prosecute  as  a  poor  person,  and 
the  proceedings  subsequent  thereto,  apply  to  the  order  and  subee- 
quent  proceedings,  npon  an  application  for  leave  to  defend  as  a, 
poor  person. 

I  4Q&  Appeal  iTlien  pnrtr  prosecntca  op  defenda  am  m. 
poor  prpson. 

An  order,  made  as  prescribed  In  this  article,  does  not  authorlie 
the  petitioner  to  take  or  maintain  an  appeal,  bb  a  poor  person; 
but  vbere  an  appeal  is  taken  by  the  adverse  party,  the  order  ia 
applicable,  in  faTor  of  the  petitioner,  as  respondent  m  the  appeal. 

)  467.  Coats  In  fnvor  of  petitioner. 

Where  costs  are  awarded  iu  favor  of  a  person,  who  had  beea 
admitted  to  prosecute  <  r  defend  as  a  poor  person,  as  prescribed 
in  this  article,  they  must  Ik  paid  over  to  his  attorney,  when 
collected  from  the  adverse  party,  and  distributed  among  tbe  at- 
torney and  counsel  assiguM  to  the  poor  person,  as  toe  court 
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c  6,  t.  2,  ».  4  INFANT  PARTIES.  §|  488-^ 

A^TICI^    FOVRTH. 

Infant  plalntiffe  and  defendanlt. 

ace.  MS.  Hlttt  Bt  Intsnl  lo  bring  iptloo. 

MD.  Curdlmii  tor  intnat  pUlDtlS  mnat  be  iiipolnlcd. 

«TO.  Appllfillon  tbererar. 

471.  Appllatlvn  for  appolntmcnl  o[  guacdinn  tor  Indnt  detVDdmot. 

473.  OuardliD  for  ibaenc  Infant  detvDdiat. 

4T5.  Socorttx. 

470.  Lam  twD  ■wtloni  nol  lo  spplr  lo  leQeril  Kiurdlm. 

4TT.  IJabiUtT  ot  HfteaiiLDft  Euardian  for  coala. 
I  4aH.  RIaiht  of  Infant  to  brlns  netlon. 
Where  an  iorant  has  a  right  of  action,  be  is  entitled  to  niBi] 
I  action   thereon;  and  the  Bame  ahall  not  be  deferred  ( 


Before  a  Hummona  tg  issned,  iu  the  name  of  an  infant  plaintiff, 
a  competent  and  responsible  pereou  must  be  appointed,  to  appear 
as  bis  Euardian  tor  the  purpose  of  the  action,  who  shall  be 
responsible  for  the  costs  thereof,  e;tcept  where  siioh  infant  prose- 
cotes  as  a  poor  person  as  provided  for  nnder  aectiotk  450  of  thla 
act,  in  which  case  securltj  tor  costs  shall  not  be  reiiuired. 

Ib  rStrt  September  1.  1891;  not  ipplli^able  to  iMiiraB  or  proceedlDfa  com- 
SHncTd  prior  to  aui^h  flBte;  L.  IBM.  rh.   170.     3w  II  32J0,  saw,  nibd.  B. 

t  4TO.  Appllentlon  tbcrcror. 

The  guardian  mnat  be  appointed  upon  the  application  of  the 
infant,  if  he  ia  of  the  age  of  fourteen  years,  or  upwards;  or.  If 
he  ia  nnder  that  age,  upon  the  application  of  his  general  or  testa- 
mentary guardian,  if  he  has  one,  or  of  a  relative  or  friend.  If 
th^  application  is  made  by  a  relative  or  frieod.  notice  thereof 
■nnst  M  given  to  bis  general  or  testamentary  guardian,  if  be  has 
one:   or.   If  be  bas   none,   to  the  person   with   whom   the  infant 

Ca.  Pr«.,  I  ii«,  iDiKL  1. 


An  Infant  defendant  must  also  appear  by  guardian,  who  n 
be  a  competent  and  responsible  person,  appointed  upon  the  appli- 
cation ot  the  Infant,  if  he  Is  of  the  age  of  fourteen  years,  or 
apwatda,  and  applies  within  twenty  days  after  persoual  service 
of  the  summons,  or  after  service  thereof  ia  complete,  as  pre- 
■ccibed  in  section  441  ot  this  act;  or  if  he  in  nnder  that  age,  or 
neglects  bo  to  apply,  upon  the  application  of  any  other  party  to 
the  action,  or  ot  a  relative  or  friend  ot  the  infant.  Vfhpre  the 
apptication  is  made  by  a  person  other  than  the  infant.  notic« 
thereof  must  be  given  to  his  general  or  tefltameittsry  gnardian, 
if  he  has  one  within  the  State:  or,  if  he  has  none,  to  the  infant 
Umselt.  it  he  is  of  the  age  of  fourteen  years,  or  upwards,  and 
within  the  State:  or.  If  he  is  under  thst  age,  and  within  the 
State,  to  the  person  with  whom  he  leaidss.&K.  l7ASt.r/.C. /ao.r. .        ' 

I  4T2.    [AH'd,    1H7V.]      Qnardlnn,    how   appointed.       Clerk, 


|§  47»-76  INFANT  PARTIEa  c.  5,  t.  3.  a,  4 

of  the  county  where  the  action  ia  triable,  may  Hppoiiit  a  ^ar- 
dian  ad  litem  for  an  lofaot,  either  plaiatilf  or  defendaiit,  na 
preecrilied  ia  this  article.  The  clerk  mnst  act  Id  that  capudif  for 
an  infant  defendant  where  the  court  or  the  judge  appoinln  liini. 
No  person,  other  than  the  clerk,  shall  he  appointed  a  guardian 
ad  litem,  unless  his  writteD  consent,  duly  acKDOwledged,  is  pro- 
duced to  the  coart  or  Judge  making  tbe  appolntmcDt 

PmUcBted  on    Co.   Pnx..    t  HSi    3   R.   8.   MO.   i   4. 

I  47S.   [A>a>«,   1B890    Guardian  (or  abaent  lataat  dcfcad- 

Where  ah  infant  defendant  residcB  out  of  the  Stale  or  resides 
within  the  Slate,  and  is  temporarily  absent  therefrom,  the  conrt 
may,  in  its  discretion,  make  an  order  deslgnatinK  n  person  to  be 
his  guardian  ad  litem,  unless  he,  or  some  one  in  his  ttehalf.  pri>- 
cnrea  such  a  guardian  to  be  appointed,  as  prescribed  in  the  laat 
two  aectioDB.  withiu  a  speciSed  time  after  service  of  a  copy  of 
the  order.  The  court  must  give  special  directions  in  the  order, 
respecting  the  service  thereof,  which  may  be  upon  the  infant.' 
The  Bunimous  may  be  served  by  delivering  a  copy  to  the  guar- 
dian BO  appointed,  with  like  effect  as  where  a  summoQB  ia  served 
without  the  Slate  upon  an  adult  defendant,  pursuant  to  an  order 
for  that  purpose,  granted  as  prescribed  in  section  four  hnndred 
and  thirty-eight  o(  thia  act;  except  that  the  lime  to  appear  or 
answer  is  twenty  days  after  the  service  of  the  summons,  ex- 
clusive of  the  day  of  service. 

B—«a  00  Co.  Pioc..  pun  ol  I  116;  I^  ISW.  cb.  4M. 

I  474.  aaBTdlau  not  to  reoelvc  vropertr   aalll  acowrltr 

BTcept  In  a  case  where  it  is  otlierwlse  apeciallf  prescribed  t^ 
law,  a  guardian,  appointed  for  an  infant,  as  prescribed  in  this 
article,  shall  not  be  permitted  to  receive  money  or  property  of 
the  infant,  other  than  costs  and  expenses  allowed  to  the  guardidn 
by  the  court,  until  he  has  given  sufficient  security,  approved  by 
a  judge  of  the  court,  or  a  county  judge,  to  account  for  and  apply 
the  same,  under  the  direction  of  the  court. 

••.  Pr«c.,  t  490.  sm-d. 
■'■'  iVht.    Secarliy.'    '" 

The  security  must  be  a  bond  to  the  infrnt,  in  such  penalty  b0 
the  judge  directs,  not  less  than  twice  the  sum,  or  the  value  of 
the  property,  to  t>e  received,  executed  by  the  Euardiaii  and  at 
least  two  sureties,  approved  by  the  judge,  and  filed  in  the  office 
of  the  clerk.  The  infant,  or  any  other  party  to  the  action,  mar 
afterwards  apply  for  an  order,  directing  a  new  bond  to  be  given, 
with  an  increased  penalty;  or  the  court  may  so  direct,  of  its  own 
motion, 

S  a.  a  440,  I  S  (1  Km.  4«n. 

)  4T4I.   Laat      two     sectloDB     aot     to     apply      to     c«BO«ml 

The  la«t   two.  sections   do  not  apply   I 
of  the'Infanr,  who'Iias  been  appc'-'"^  "■ 
prescribed  in  this  article:  but  the 
the  general  guardian  to  give  addi 
discharge  of  his  trust,  before  receiving  n 
lnf4Ut(  ttBder  a  judsmeot  or  order  in  the  action. 


c=-.  5.  t.  3,  a.  4  INFANT  PARTIES.  $  *'^ 

I  4rr.  UabllMr  ot  defeiia«nt'»  voapdlan  for  eoits. 

A  ppr«>ii  appoiottHl  guardian,  as  prcHcrlbed  in  this  article,  for 
aut  infsnt  defendant  in  nn  nction,  in  not  linblp  for  the  costa  of 
tie  actioD,  onleas  appcially  charged  tberewtth  bj  the  order  of  the 
oonrt,  for  ptTsioaal  miaeondnct. 
S  B.  I.  MT.  I  13  (3  Blm.  <an. 
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CHAPTER  VI. 

Pleading^s  in  Courts  of  Record,  iaduding  Counter- 
claims. 

IltU    I.-Tka  CniNitlT*  tlMdlaK*  !■  ■>  ivUn. 
TITUE  IL  -  Pn?blM«  Caunllf  IpyUukU  U  PlaUlifi. 

TITLE  I. 

The  conaacative  pleadings  in  an  action. 

Artlcl*  1.  Oomplalot. 
t.  Heplj,  ■ 

AMTICLH  FIRST. 


4re.  copj  . 

480.   CODWqi 


Complaint. 
plcidlu  to  be  campUlat. 


tU.  Wlut  «WM  oC  teOoa  mtj  be  yAitti  Id  tlM  « 

MS-MS.  [Stricken   ont.) 

1  478.  FiFst  pICBdlHK  to  be  oomplalnt. 

The  first  plendlng,  ou  the  part  of  the  plaiotiff.  is  the  comp]ftint. 
Oo.  Proc.,   i  141. 
)  47».   [Am'd,  187T.]    Covy  conplalat,  when  to  b«  Berred. 

If  a  copy  of  tho  complnint  Is  not  dpliTored  to  a  defrndant,  at 
thf-  time  of  the  delivery  of  a  copy  of  the  Bummons  to  him,  either 
within  or  without  the  State,  hia  attorney  may,  at  any  time 
within  twenty  days  after  tho  service  of  the  Bummona  la  com- 
plete, Berve  upon  the  plaintiff's  attorney  a  written  demand  of  a 
copy  of  the  complaint,  which  must  be  served  within  twenty  daya 
thereafter.  The  demand  ma;  be  incorporated  into  the  notice  of 
appearance.  But  where  the  same  attorney  appears  for  two  or 
more  defendants,  only  one  copy  of  the  complaint  need  l>e  served 
upon  him;  and  if.  after  service  of  a  copy  of  the  complaint  upon 
him,  as  attorney  tor  a  defendant,  he  appears  for  another  defend- 
ant, the  last  defendant  mUBt  answer  the  complaint  within  twenty 
days  after  he  appears  In  the  action. 
Bntatltote  for  iurt  at  |  ISO.  Go.  Pne.  See  poet.  |  SO*. 
I  480.  Co  use  queue*  of  tallnre. 

If  the  plalntifTs  attorney  fails  to  serve  ft  cop;  of  the  compUlnt, 
as  nrescribed  in  the  last  BectioD,  the  defendant  may  appl;  to  the 
coiftt  for  a  dismlsBal  of  the  complaint. 

I  481.  Complntnt)  wbat  t«  eontaln. 

The  complaint  must  contain; 

1.  The  title  of  the  action,  specifyiag  the  name  of  the  conrt  in 
which  it  it  brousht;  if  it  is  brought  in  the  supreme  coort,  tlM 


&  8.  t  I, «.  1  OOMPI-AINT.  g§  48^-86 

niiuM'  of  the  county,  n-bicb  the  plaintiff  deiiznates  bb  the  place 
of  trial;  and  the  names  of  all  the  parties  to  the  action,  plaintiff 
and  defendant. 

2.  A  plain  and  concise  statement  of  the  facta,  conatltoting  each 
canae  of  action,  without  naneceBsar;  repetition. 

9.  A  demand  ot  the  jndgment  to  nluch  the  plaintiff  Happoses 
himself  entitled. 

Ob.  Pidc,  i  143,  ua'd. 

I  -ASX.  [Aib'4,  18TT.]  Wlica  Intcrlooatarr  and  final  Jada- 
MCBt  mmr  be  dcnutaded. 

In  an  action  triable  by  the  court,  nithout  a  jory,  the  tlaintiff 
may,  in  a  proper  case,  demand  an  interlocntoir  judgment,  and 
also  a  Unal  judgment,  diatingnlahing  them  clcarlr. 

{  dSS.  Caaaea  of  a«H««  to  fee  aeparatelr  stated. 

Where  the  complaint  Bets  forth  two  or  more  causes  of  action, 
the  statement  of  the  facta  constituting  each  cause  of  aation  mUBl 
be  separate  and  numbered. 

nom  Oo.  Proc.,  |  tVT.  imd. 

t  4M4.  [Am'd,  1H77,  1»00.]  'Wluit  eaasca  at  action  tmm-T 
he  Jolaed  1b  the   aame  eoinplalBt. 

The  plaintiff  may  unite  in  the  same  complaint,  two  or  more 
causeH  of  action,  whether  they  are  Buch  as  were  formerly  de- 
nominated legal  oi  equitable,  or  both,  where  tbey  are  brought 
to   recover   as   follows ; 

1.  Upon  contract,  express  or  implied. 

2.  For  personal  injuries,  except  libel,  slander,  criminal  con- 
Teraation  or  seduction. 

3.  For   libel   or   slander. 

4.  For  injnriea  to  real  proper^. 

5.  Real  property,  In  ejectment,  with  Ot  without  damagefl  for 
the  withholding  thereof.     (See  i  1406.) 

6.  For  injuncB  to  personal  property. 

7.  ekfettels.  With  ot  witboot  damages  for  the  taking  or  de- 
tention thereof.     t£ee  S  )68B.) 

8.  Upon  claims  against  a  trustee,  by  virtue  of  a  contract,  or 
■■        peration  of  law. 

Upon  claims  arisiug  oat  ot  the  same  transaction,  or  trans- 
acnona  connected  with  the  same  subject  of  action,  and  not  In- 
clnded  within  one  ot  the  foregoing  subdiTisions  of  this  section. 
(See  I  laiS.) 

10.  For  penaltieB  incurred  under  the  fisheries,  game  and  forest. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all 
the  CBUseB  of  action,  so  united,   belong  to  one   ot  the   foregoing 
BubdiviHions  of  tbis  Bection;  that  they  are  consisteut  with  each 
other;   and,   except   as   otherwise   prescribed   by    law,    that   they 
affect  all  the  parties  to  the  action;  and  it  must  appear  upon  the 
face  of  the  complaint,  that  they  do  not  require  different  place* 
ot  trial. 
S^MtilntafDrpwtot  im.Co.Fnn.    L.  IMO,  ah.  M.    bMleet  ApMI  M, UN. 
I  48S.  [Stricken  out  in  1877.] 
«•.  [Stricken  out  In  1877,] 
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ARTIOLD  BBCOHD. 

Demvrrer. 

e.  4ST.  DefCDduit  nnut  deoiDr  or  UMmr, 


I.  bemurrer  to  oiruiiIalDt  mn«  apedfr  gnaaSt  nt  ofalaciioa. 
i.  Dcmuirer  to  >II  or  part  of  tb>  comiiUlati  danumt  to  i 


4A3-  DefoiHliDt  ouj  demar  to  replT- 
4M.  When  plalntUI  atj  dcuiDi   to  an 


4ilfl.   Ilpniiirrpr    lo    raulHPrclnlin    inDIt    ipertfl    (tnnHldl    ot    ObjMtkO. 
*BT.  AmendmpDti  Id  wrtain  caspt  nfter  dHJidod  of  otaaam. 
488.  Wh«n  objeciioB  luj  ba  takea  ^  anairar. 
4Be.  OtijECllODl    wbeo   deemed    walieu. 
]  4NT.  Detendsnt  maul  demar  or  u*iT«r. 

Tbc  only  pleading,  od  the  pitrt  of  the  deCendant,  is  either  a  de- 

flo.  Pnc.,  part  of  }  143. 

{  488.   [Am'd,  1877.]    IVhen  be  n><ty  demar. 

The  defendnnt  may  demur  to  the  complalDt,  where  one  or 
more  of  the  follow  ing  objections  thereto  appear  upon  the  face 
thereof; 

1.  That  the  court  has  not  jurisdiction  of  the  iktsoq  of  the  de- 
fendant. 

2.  That  the  court  baa  not  jurisdictioD  ot  the  aabject  of  Ih« 
Botion. 

3.  That  the  plaintiff  baa  not  legal  capacity  to  Bue.«4Mu4c. J'/3. 

4.  That  there  is  auother  actiou  pending  l>etwecn  the  same  par- 

.').  That  there  is  a  misjoinder  of  parties  plaintiff. 

G,  That  there  is  a.  dett^t  of  pnrlicB,  plaintiff  or  defendant. 

7.  Tlint  caiiBcs  of  action  have  been  improperly  united, 

8.  That  the  complaint  does  not  state  facts  sufBeient  to  consti- 

Id..  I  144.  am'd  b,  addlDC  KM.  B.  ^  v.^«,jvj,4,,/<»£A.,  lOiApnpivSK 

1  489.  [Stricken  out  in  1S77.1 

)  4tH>.  [Am'd,  JN7T.]  DensFrev  t*  «owpIalnt  mnat  Bpevlfr 
KroandB  of  objection. 

Tlie  demurrer  niust  dintlncUr  speclfr  the  objections  to  the  com- 
plaint; othertrise  it  may  be  dlsreKarded.  An  objection,  taken 
tinder  Bubdiviaion  first,  aeconii.  fourth,  or  eighth  of  aection  four 
iinndred  and  eiKhly-eipht  of  this  act.  may  bo  stated  in  the  lan- 
(oiHpe  of  the  gtiMivlsion ;  an  objection,  taken  under  either  ot  the 
other  RiibdiriBiona,  must  point  ont  specifically  the  particular  de- 
fect relied  upon. 
Flm  KOlfnrt  Co.  Pnw.,  part  of  |  14B. 

I  401.  [Stricken  ont  in  1S77.) 

I  4BX.  D^mnrrer  to  all  or  part  ot  the  complalnti  deiB«rr«r 
to  part,  and  abviver  to  pari. 

The  defendant  may  demur  to  the  whole  complaint,  or  to  one  or 
more  separate  caases  of  action,  stated  therein.    In  the  Utter  cue, 
be  may  am-wer  the  cansea  of  action  not  demurred  to. 
0».  Pwe.,  I  146,  ad  KUtaDce,  conKUdatM  wltb  U.,  t  Ut. 


.oogic 


I  493.  DefeadKBt  mar  demar  to  r«»lr. 

The  defendant  maj  also  demur  to  the  reply,  or  to  a  seirarate 
traverse  to,  or  avoidaDce  ol,  a  defence  oc  connterclalm,  contained 
in  the  replr,  on  the  groond  that  it  U  iDsnfficlent  in  law,  upon  the 
fai-*  thereof. 
■atMUDta  Hr  09.   Pmc,  |  ISO. 

I  484.  When  plitlntlS  aur  demvr  to  anawer. 

The  plaintiff  may  demnr  to  a  connterclaim  or  a  defence  consiat- 
ing  of  new  matter,  contained  in  the  answer,  on  the  ground  that  It 
la  uumffinent  in  law,  upon  the  face  thereof. 
Id.,  part  at  I  ua. 

f  49S.  [Aa*'d,  ISTT.]  Demarrcr  to  co«ntensl*lBi,  when  de- 
fc«4aiit  denamnda  an   KiBriiiBtiTe  JvdyiBeBt. 

The  plaintiff  may  alro  demur  to  a  connterclaim,  upon  which 
the  defendant  demands  an  affirmatlTe  judgment,  where  one  or 
more  of  the  following  objections  thereto,  appear  on  the  face  of 
the  connterclaim: 

1.  That  the  conrt  has  not  juriedlctlau  of  the  subject  thereof. 

2.  That  the  defendant  has  not  legal  capacity  to  recover  upon 
the  aame. 

3.  That  there  is  another  action  pending  between  the  aaine  pai^ 
ties,  for  the  same  cause. 

4.  Tl>at  the  connterclaim  is  not  of  the  character  speciGed  In 
•ection  501  of  this  act. 

5.  That  the  connterclaim  does  not  Btate  facts  sufficient  to  cou- 
•titnte  a  canw  of  action. 

149«.  [An'd,  18TT.]  Deatorrer  to  eooBlerclBlm  naat 
■pvelfr  KraandB  of  obJeetioB. 

A  demnrrer,  taken  under  Ihe  last  section,  niunt  diHtiiictly 
s^iecif;  the  obiectionB  to  the  counterclaim;  otherwise  it  may   )i,> 


I  mr.  [Am'd,  1S7T.]  AmcndmcDta  In  ecrtaln  eaaea  Mtter 
tfaetslOB  af  demarrer. 

Upon  the  decision  of  a  demurrer,  either  at  a  general  or  special 
term,  or  In  the  conrt  of  appeals,  the  court  may,  in  its  discretion, 
allow  the  party  In  fault  to  plead  anew  or  amend,  upon  such 
terms  as  are  just.  If  a  demurrer  to  a  complaint  is  allowed,  be- 
cause two  or  more  causes  of  action  have  been  improperly  nniteil. 
the  court  may.  in  its  discretion,  and  upon  such  terms  rb  are  Just, 
direct  that  tne  action  be  divided  into  as  many  actions,  as  are 
necessary  for  the  proper  determination  of  the  causes  of  action 
therein  stated. 

Ob.  Froe^,  part  of  t  IT3- 

t  418,   (AM'd,   18T7.]    Wkcn   objection    may   b«   takes   by 

Where  any  of  the  matters  eDnmernted  in  section  four  hundred 
and  eiKhty.eight  of  thia  act  as  gronnds  of  demurrer,  do  not  appear 
on  Uie  face  of  the  complaint,  the  objection  may  be  taken  by 
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?,  4W  DEMURREa  c  6, 1. 1,  ■. 

(  40B.  Ob]ecll*ii|  whea  decmril  WBLvrd. 

If  BUCli  aD  objection  ia  not  taken,  either  b;  deraurrpr  or  itnswn 
the  defendant  ia  dcemM  to  hftTe  waived  it;  eicept  the  objectioi 
to  the  juritdlctloD  of  the  court,  or  the  objection  that  the  com 
plaiDt  does  not  state   facts   sufiicient   to  constitute   a  cause  o 

Co.  Proc..  I  148. 


D,g,t,ioflb,GoogIe 


ANSWER.  g§  500-03 

article:  third. 


^ 


Sia.  DllitaiT  deffncta  to  be  lertflcd. 
t  EOO.  (AH'd,   ISVT.]     AUHWer)  whst  to  eoataln. 

The  ansirer  of  tbn  defendant  must  conlatn: ' 

1-  A  general  or  speciGi?  dfnial  of  each  material  alleKntion  of 

Ih*  complaint  controverted  by  the  defendant,  or  of  any  kuowl-  , 
tip:  or  informalion  thereof  sufficient  to  form  n  beliet . iSynUr.  H'y\ 
2.  A  statement  of  any  new  matter  eonstitutfag  a  defence  or  / 
roanlerclHim,    in   ordinary   and   concise   language,    without   repe-^./ 

Ce.  Prw.,  (  no.    a«  J  sa.  'T  ^  '"^ 

I  SOI.  [Am-d,  18T7.1     Coanterclalm  deflned. 

The  oounterelaitu.  Kpecified  iu  ihe  Inst  sei'tion,  must  tend,  in 
vime  way.  to  diminish  or  defeat  the  plaintilf'H  recovery,  and  must 
be  one  of  the  following  causes  of  action  against  the  plaintiff,  or, 
in  t  proper  case.  aEaiust  the  person  whom  he  represents,  and  in 
fiTor  of  the  defendant,  or  of  one  or  more  defendants,  between 
whom  and  the  plaintiff  a  separate  judgment  may  be  had  In  the 

1.  A  eanse  of  action  arising  ont  of  the  contract 

wt  forth  in   the   eomplaint  as  the  foundation   O-    . —   ^ 

fliim,  or  connected   with  the  subject   of  the  action. 
[  .     2.  In  an  action  on  contract,  any  other  cause  of  action  on  con- 
titct,  eiiating  at  the  commencetneut  of  the  actioo. 
aotatllDte  tor  Ormt  pail  Bt  Co.  Prop..  |  150. 
I        I  BOX.  [Aa'd,   1»TT.]      Rnlca   rcspeotlBK  the  alloirance  of 

Bat  the  counterclaim,  ppeciGed  in  subdivision  second  of  the 
l«t  tevtion.  is  subject  to  the  following  rules; 

I.  If  the  action  is  founded  upon   a  contract,   which   has  been 

•Migned  by  the  party   thereto,  other   than   a   negotiable  promls- 

I     Mry  note  or  bill   of   exchange,   a   demand,   existing   agninst   the 

I      Pirty  thereto,  or  an  assignee  of  the  contract,  at  the  time  of  the 

■wimnient    thereof,    and    belonging   to    the   defendniit.    in    jjood 

I      luih.  before   notice   of   the   Bssinmnient.   must   he   allowed   as   a 

ronnterclaini,  to  the  amount  of  the  plaintiff's  demand,  if  it  might 

j      uTp  been  m>  allowed  against  the  party,  or  the  assignee,  while 

lu  contract  belonged  to  bim. 

i.  It  Ihe  action   is  upon  a  ne^otl  ble  promiBBory   note  or  bill 

I      m  «idiangc>  which  bas  been  assigned  to  tht'  plait.tiff  ufter  It  be- 

i      omtdne,  a  demand,  eiiating  ngninst  a  person  who  aaslpied  or 

IIT 


transferred  it,  after  It  became  due,  mnfit  be  allowed  aa  a  counttjr- 
claim,  to  the  amount  of  tbe  plalDtiCTa  demand,  if  U  might  bave 
been  BO  allowed  against  the  aeaigDOr,  while  the  note  or  bill  be- 
longed to  him. 

3.  If  thp  plnintifr  is  a  truBtPe  Tor  another,  or  if  the  action  is 
in  the  name  of  n  plaintiff,  who  has  no  actual  interest  in  the  con- 
tra<-t  upon  wblcb  it  is  founded,  a  demand  against  tbe  plaiutitt 
shall  not  be  allowed  as  a  counterclaim;  but  so  much  of  a  dem&tid 
existing  against  tbe  person  wlioin  he  representa.  or  for  whoae 
benefit  tbe  action  Is  brought,  as  will  satisfy  the  plaintifTa  de- 
mand, muni  be  allowed  as  i  counterclaim,  if  it  might  have  beea 
BO  allowed  in  an  action  broDgbt  by  the  person  benefidally  In- 
terested. 
Founded  upoD  3  R.  8.  3M,  I  IS.  nMs.  B,  9  (Dd  10,  and  put  of  miM.  I 

I B03.  {Am'd,  187T.]  JndvneBt,  wkcn  demand  a>d  eean- 
t^rolalm  itrc  eqaal  or  VBeQiiml. 

Where  a  counterclaim  is'  cHtabliBhed,  which  equnls  the  plain 
tiff's  dt-mand,  the  judgment  must  be  in  favor  of  the  defeiidanl. 
Whert'  it  is  less  than  the  plaintiETs  demand,  the  plaintiff  must 
have  judgment  for  the  residue  only.  Where  it  exceeds  the  plain- 
tilTs  di'mand.  the  defendant  must  have  judgment  for  the  excess, 
or  so  much  thereof  as  is  due  from  the  plaintiff.  Where  part  of 
the  excess  is  not  due  from  the  plaintiff,  the  judgment  does  not 
prejudice  the  defendant's  right  to  recover,  from  another  person. 
so  nii^h  th^|:ct<f  t^ij^fjudgmeut  does  not  cancel. 
Id.,' II  217  &'b  Bi£7'^el), 

|504.   Id. I  for  afflrniutlvp  relief. 

In  a  case  not  specified  in  the  last  section,  where  a  counterelaim 
l3  established,  which  cntilt^B  the  defendant  to  an  afflrmatire  judt;- 
nient.  demanded  in  the  answer,  judgment  must  be  rendered  for 
the  clefcndant  accordingly. 
Co.  Proc..  iMt  clouw  of  I  ae3. 

I  SOB.  Conntrrclalu,  Trben  defendant  !■  aned  la  a  reprc- 
■entatlTe  capaclty- 

lu  nn  action  against  an  executor  or  an  administrator,  or  other 
pfrson  sued  in  a  representative  capacity,  the  defendaul  may  set 
fiirth.  a8  a  pounterclnim,  a  demand  belonging  to  the  decedent,  or 
other  person  whom  he  represents,  where  the  person  bo  repre- 
sented would  have  been  entitled  to  set  forth  the  same,  in  an 
action  agaiust  him. 

iROtt.  Id.|  whea  plaintiff  !■  an  ezeontoF  or  adntlnlalrator. 

In  an  action  brought  by  an  executor  or  administrator,  iu  his 
repreHetitative  capacity,  a  demand  against  tbe  decedent,  belong- 
ing, at  the  time  of  his  death,  to  the  defendant,  may  be  set  forth 
by  the  defendant  as  a  couuterclaicn,  as  it  tbe  action  had  been 
brought  by  the  decedent  in  his  life-lirae;  and.  if  a  balance  ia 
found  to  be  due  to  the  Oetendant.  judgment  must  be  rendered 
Iherefor  against  the  plaintiff,  in  his  representative  capacity.  Exe- 
cution can  be  issued  upon  such  a  judgment,  only  in  a  case  where 
it  could  he  issued  upon  a  judgment,  in  an  actiw  asaiost  the  ex- 
ecutor or  adminiatrator. 
Id.,  H  Sa  and  21.    See  |  1825. 
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c  8, 1. 1.  a.  8  COUNTERCLAIM.  §§  607-13 

I  DOT.  [Am'd,  1878.]  DetendaDt  mar  iBterpose  acTer*! 
4efeBi?eii  op  coaBterclalDK)  rnlea  relatlUK  thereto. 

A  deCeudBot  maj'  set  forth,  in  bi's  anstvpr,  as  niHuy  defeuccn 
or  eonnterciaimB,  or  both,  as  he  has,  whether  they  are  Buch 
na  were  formerly  deaominHl9d  \egn\  or  etinituble.  Each  di^fence 
or  rounterclaim  anal  be  aeparately  stated,  and  iiuiubercd.  Un- 
1m8  it  in  iDtcrpoiied  as  an  answer  to  the  eutire  eompluiat,  it  muBt 
distinctly   refer  to  the  cause  of  action  which  It  la  intended  to 

Co.  PnK.,  piit  at  I  ISO,   tm'i. 

I  BOS.  [Am'd,  ISTT.]    Partial  defenecB. 

A  partial  defence  mar  be  aet  forth,  as  preacnbed  in  the  last 
■ection;  but  it  must  be  cipresaly  stated  to  be  a  partial  defence 
to  the  entire  complaint,  or  to  one  or  more  separate  caaaes  of 
action,  therein  set  forth.  Upon  a  demurrer  thereto,  the  question 
is,  ^7hether  it  is  sufficient  for  tLit  purpose.  Matter  tending  only 
to  mtCiKate  or  reduce  damaKes,  in  an  action  to  recover  damages 
for  the  breach  of  a  promise  to  marry,  or  (or  a.  personal  iujiiry,  or 
au  injury  to  property,  is  a  partial  defence,  within  the  meaning  of 
this  section. 


(  R09.   [Am'd,  1877.]    ITkeB  defendKot  to  demsud  anrmn- 

Wbere  the  defendant  deems  himself  entitled  to  an  affirmatlye 
jodRtnent  aeainst  the  plaintiff,  by  reason  of  a  counterclaim  In- 
t^posed  by  nim,  he  must  demand  the  judgment  in  hia  answer. 

i  BIO.  IStricken  out  in  1877.] 

I  Sll.  {Am'd,  18T9.]  When  pleadlBKii  admit  part  of 
ItlalattCa  cIbIb  to  be  Jaat,  a«liOD  mar  be  severed,  elo. 

Where  the  answer  of  the  defendant,  expressly  or  by  not  deny- 
ing, admits  a  part  of  the  plaintiff's  claim  to  be  just,  the  court, 
apoD  the  plaiotifTs  motion,  may,  in  its  discretion,  order  that  the 
action  be  severed;  that  a  judgment  be  entered  for  the  plaintiff  for 
the  part  so  admitted:  and  if  the  plaintiff  so  elects,  that  the  action 
be  continued,  with  lilie  effect,  as  to  the  subsequent  procecdinES, 
as  if  it  had  been  originaity  brought  for  the  remainder  of  the 
claim.    The  order  must  prescribe  the  time  nnd  mnnner  of  the 

ClaintiBTa  election.  If  the  plaintiff  elects  !o  continue  the  action, 
is  rigrbt  to  costs  upon  the  judgment  is  the  same,  as  if  i>'  waa 
takt-n  in  an  action  brought  for  only  that  part  of  the  claim.  If 
Ilie  plaintiff  does  not  elect  to  continue  the  action,  costs  must  be 
aivarded,  as  upon  final  judgment  in  any  other  ease. 
SolwtltDte  tor  coudndlDff  pingnpb  of  i  £44,  Co.  Proc. 

terclatm  only  is  Interpoaed 

In  an  action  npod  contract,  where  the  complaint  demands 
judgment  for  a  sum  of  money  only,  if  tlie  defeudant,  by  bis 
■nnwer,  does  not  deny  the  plaintifTB  cinim.  but  sets  up  a  counter- 
claim amountiuK  to  less  than  the  plnintitFs  claim,  the  plaintiff. 
upon  filing  with  the  clerk  an  admission  of  the  counterclnim,  may 
take  judpnent  for  tbe  ezcess,  as  upon  a  default  for  want  of  aa 
11« 
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auHwcr.  The  admission  must  be  ma.dc  a  part  of  the  jadgmcDt- 
'roll. 

Co.  Proc..  ptn  or  |  246,  am'd. 

i  B13.   Utinlorr  dofencea  to  be  Terllled. 

A  defence  which  doea  not  involve  the  merits  of  the  ftctSon,  Bhall 
not  hp  pteaded.  iinle^e  it  is  ToriBed  aa  prescribed  iu  title  second 
of  thin  chapler. 

From  3  B.  8.  SSi,  I  7  (Z  Bdm.  864). 
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ARTICI,E  POURTB. 

Srplg. 

a>c.  Si*.  Htpli;    wbut   to   ninUlD. 

61S.  Jnd»nient   npon   falliira   10   rpply. 

bis.  (;■•»   wb.re  ttie  niurt   d»j   ri^nlre  >  reittT. 

SIT.   rUlDtUr  Duj   ut  tarlli   BCTsral   svaliUiiM*  la  I«plj, 

I  SI4.  [Am-o,  IHT7.I    nei>l>-|  what  ta  oontKla. 

Where  Ihe  nnswET  contains  a  counts rcluim,  the  plaintiff,  it  be 
dora  not  demur,  may  rpply  to  the  oounterclalm.  The  reply  must 
coDiaiu  a  geoeral  or  specific  denial  of  each  material  allegation 
of  the  couuterctaiin.  eontroverted  by  the  piaiuCiff.  or  of  any 
kaowledge  or  information  thereof  suffli'ient  to  form  a  belief:  and 
it  mar  i«^t  forth  io  ordinary  and  concise  tangnage,  without  rei>c- 
tiliou.  new  matter  not  Inconsistent  with  the  complninl,  cODsti- 
lutiDft  a  defence  to  Ihe  counterclaim. 

Co.   Pn».,  pin  of  I  isa.     Bee  I  fiM, 

I  SIS.  jBdsineat  upon  tcllDPc  to  replr. 

If  the  plaintiff  fails  (o  reply  or  demur  to  the  counterclaim,  the 
defendant  may  apply,  upon  notice,  for  judgment  thereupon;  and, 
it  the  case  requirea  it,  a  reference  mny  be  ordered,  or  a  writ  of 
ioqairy  may  be  issued,  as  prescribed  In  chapter  eleventh  of  this 
act,  where  the  plaintiff  applies  for  judgment. 

Id..   I  IH.  km'd.  -  Be«  poat,  I  121S. 

I  ftlS.  Ca.B«  Trkcre  thr  conrt  mar  reiiBire  m  rrply. 

Where  an  answer  contaiua  new  matter,  eonatitutliiB'  a  defence 
by  way  of  avoidance,  Ihe  court  may,  iu  its  dUcretlon,  on  tL ;  de- 
fendant's application,  direct  the  plnintiS  tn  reply  1j  the  new  mat- 
ter. In  that  case,  the  reply,  and  the  proceedings  upon  failnre  to 
reply,  are  subject  to  the  same  rules  as  In  the  ease  of  a  counter- 
id.,    nnrliidtiic  panan|di  of   i   1GB. 

I  BIT.  [Am'd,  ISTT.]  PlalatIS  aiar  •«!  foFtb  VCrvvral 
avoid aacea  la  reply. 

A  reply  may  contain  two  or  more  distinct  avoid'-.nees  of  the 
nme  defence  or  connterctatm;  but  they  must  be  se^iarately  stated 
and  niiuibered. 


D,g,t,ioflb,GoOglc 
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TITX.S  n. 

ProvisioTis  gener&lly  applicable  to  pleadings. 

Sac.  BIS.  Appl]c»llon  nod  effect  ot  this  cMpter. 
61B.   Pleadlnira    m    m    librmlly    wnFilmpd. 

SW.  I'leudliiB.  to  be  •HiB<-Tliwd:  wltbln  vbtt  time  lo  be  wtw 
Bll.  When  JeteddiiDt  to   Mrre  Mpj   omwer  on  ra-derendBnt 
B22.  Allegnlon   not  denied:   when  lo  be  il.;emed  true, 
[33.  Whpn    pleadlDf    must    be    TeriOed;    and    wt»n    TerlBMtlon 

Caa!  Farm    0(   «Dhln>lt   ot    *ertflc(tlaa. 

can!  lieiutilj  ror  ilefepdie  lertfloilon.  or  w»ot  ot  «erlfl«tloo. 

B2S.  Wlien   defendant  not  eicuKd   rrom   Terlfrlnf  aoiwer  to  idu 

B3I.  Acrounl:  tiow  pleaded.    BID  ol  psrtlciilfn. 

B32.  .ludlTDipnt;  how  pleaded. 

US.  Condllhuu  precedent :  liow  pleaded. 

Oas!  Mm™lnl|or  lo °IHi«l'^™d  tltnSr!^' 

Mtt.  Pleading  militating  clreomsIaDDei,  la  action  tot  a  otons. 

B3T.  FriTDloua  plendlnes',  hov  dlRpoied  of. 

BSD.'  UalerUl    vaiiancea;    hov    pruilded' far. 

M4!  BnppleineiiUI  pleadlnci. 

S47;  IHepe°alefl.l'        "' °  °        eg     o  s, 
,  I  SIM.  AppllcadoB  nad  eBect  of  tbl*  chaptep. 

ThiH  chapter  prescribes  tbe  farm  of  pfeadiuga  in  an  action,  and 
the  roles  li^  whieL  the  Butficienc^  thereof  is  determined,  excqit 
where  siieeinl  provision  is  otherwise  made  by  law. 

i  ftl&,  Pl«adlnvK  to  be  liberally  conatrned. 

The  alleKBtions  of  a  pleading  must  he  liberally  conatmed,  with 
a  view  to  Hubstantial  justice  between  the  parties. 

Co.    Proc.,   I   1E9. 

f  B20.  PleadlBSa  to  Iw  anlMCPibed)  within  wkat  tiMC  to 
be    Berved. 

A  pleading  mnat  be  anbacribed  by  tbe  attorney  (or  the  partr. 
A  copy  of  each  plendiiiK.  subsequciit  to  the  complaint,  must  M 
served  on  the  attorney  for  the  adverse  party,  witliin  twenty 
days  after  aerviee  ot  n  copy  of  the  preceding  pleading. 

Part  ot  CO.  Proc..  1  IBA.    Bee  eole,  |  BB. 

1  081.  [An'd,  18H4.]  AViieii  defendant  to  serre  eopT 
anawer  on  co-defendant. 

Where  the  jiidKmeot  may  determine  the  altlmate  rights  ot  two 
or  more  defendanta.  ns  between  themaelves.  a  defendant  who  i«- 
qnireB  aiich  a  determination  must  demand  it  In  bia  answer,  and 
tnust  at  leaat  twenty  days  before  the  trial  serve  a  copy  ot  his 
answer  upon  the  attorney  for  each  of  the  defendants  to  be  ■(• 
feeted  by  the  del  ermi  tint  ion,  and  peraonally,  or  as  the  court  or 
Jodge  may  direct,  upon  defendanta.  so  to  be  effected  who  havo 


r!.t8  VERIFICATION.  Sg  (KB-W  ' 

not  doly  Bp[«ared  theroin  by  nltoroer.    Tbe  eontrovcray  between 
Ibe  lieti-Ddants  shall  not  delay  a  jndgmcnt,  to  n'liich  the  plaintiff 
ia  raiitlod,  aalcas  the  court  olherwise  directH. 
Sm  I  laM,  post. 

I  SZS.  AlIeKatlOB  noi  dnlrdt  nkn  to  be  deemed  trve. 

Each  material  alletcatiaD  of  the  complaint,  not  controverted  br 
the  answer,  and  each  material  aUei^ation  uF  new  matter  in  the 
■nswer,  not  controverted  by  the  reply,  where  a  reply  Is  reqaired, 
mint,  for  tbe  purposes  of  the  action,  be  taken  aa  true.  But  an 
atk^tion  of  new  nutter  in  the  answer,  to  which  a,  reply  is  not 
trquired.  or  of  new  matter  in  a  reply,  iH  to  be  deemed  coutro- 
T#rt^  b;  tbe  adverse  party,  by  traverse  or  avoidance,  as  tbe  caae 

0>.  Ptk..  I  IW;   L.   IMM,   cli.  MO.    8m  H  (MO,  Sit. 

c  verlled)  sad  whea  vertfl- 

a  pleading  ia  verified,  each  anhaeqaent  pleodinR,  except 
!r.  or  the  general  answer  af  an  infant  by  hla  (rnsrdiaa 
must  also   be   verified.     But  the  verihcntion   may   )« 

,  -n  a  casi-  where  it  is  not  otherwise  siH^jially  pri'scribe"! 

tv  law.  where  the  party  pleading  wonid  be  privilej^cd  from 
tnli^ing,  as  a  witness,  concerning  an  .'illpgatlon  or  denial 
roBiained  in  the  picnrtinfi.  A  pleading  cannot  be  uaed.  in  a 
cTimiaal  prosecution  aKainet  the  party,  as  proof  of  a  tact 
»iliLiilted  or  iiliejj'-d  therein. 
M..  p«rt  of  I  1B8.  im-a. 

i  SI4.  Form  and  coaitracllon  ot  certala  alleamtlOD*  and 
icalala  la  verlSed  pleading. 

The  allegations  or  denials  in  a  verifled  pleading  must.  In 
fnnn,  he  slated  to  be  made  by  the  party  pleading.  llDleHS 
iWT  are  therein  stated  to  be  made  upon  the  inforinalion  and 
Wirt  nf  the  party,  they  must  t)e  regarded,  for  all  purposes, 
radndLiig  a  criminal  prosecution,  aa  having  been  made  upon 
the  knowledge  of  the  persou  verifying  the  pleading.  An  allega- 
'">li  tbat  the  party  has  not  sufficient  knowledge  or  informatiun, 
form  a  belief,  with  respect  to  a  matter,  must,  fnr  the  siime 
Mijioae*,  be  regarded  as  on  allegaiion  thai  the  person  verifying 
W  pleading  has  not  such  knowledge  or  information. 

lUS.  TerlHoaltoat  how  aad  by  wbom  made. 

Th«  Terification  must  be  made  by  the  afhduvit  of  the  party, 
«i  It  there  are  two  or  more  parties  united  in  interest,  ana 
PWding  together,  by  at  leasl  oati  o(  them,  who  is  adiuaiuteil 
nu  the  factx,  <-icept  as  follows: 

1.  Where  the  party  is  a  domealic  corporation,  the  verification 
■ut  be  made  by  an  officer  thereof. 

i  Where  the  neople  of  the  S»nle  are,  or  a  nubhc  officer,  in 
lifir  behalf,  is  the  party,  the  verification  may  be  made  by  any 
Pnwia  aiqnftinled  with  the  tacts. 

3.  [am'4.  j»4t».]  Where  the  party  is  n  foreign  corporation; 
"  "here  ihe  party  is  not  within  the  county  where  the  attorney 
"mIm,  nr  if  tbe  latter  is  not  a  resident  of  the  State.  Ih"  connly 
•iffe  he  has  hia  office,  and  cnpabW  ot  making  the  aftiiiavit;  or 
'*  there  are  two  or  more  parties  united  in  intercnt.  and  pleading 
""iffther,  where  neither  of  them,  acqiialnled  with  the  facts  1* 
*>tUii  {hat   county,    and   capable   of   making   the   affidavit;   or 
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wlier«  th«  action  or  defence  is  founded  npon  >t  written  Inatni- 
nieiit  tor  tlie  iiuynu'iit  ol!  iimlier  oiil,r.  ivki<!li  1b  in  tlie  posEesBion 
of  tile  nei'nl  or  llic  all<iriiey:  or  where  nil  llio  oinlerial  alleRalioi's 
of  the  pieiiiiitijt  lire  witlilu  tile  persiinnl  liiinwliilge  of  the  ngrent 
or  the  attorney:  in  eitlier  eime  the  vetificalion  may  bt  luadc  by 
tlie  agent  of  or  tlie  ntlorney  for  tlie  pnrty. 
rtom  Co.  Pnic,,  |  1&7,  am'd. 

I  BXa.  FoPm  of  (tmdiiTll  at  TerlBeBdaa. 

The  allidavit  of  veriQcatlou  must  l>e  to  the  efTeet,  that  <Jie 
pleadiiiK  it  true  to  tlie  knowleiltre  of  (he  deponent  except  aa  to 
the  Diiittcrs  tlieri'in  atnled  to  l>e  niteced  on  information  and 
belief,  and  that  ob  to  thoie  wotterH  he  belicvea  it  to  be  true. 
Where  It  ia  made  by  a  person,  other  than  the  piirty,  be  mutt 
BCt  forth,  ill  the  affidavit,  the  grounds  of  his  belief,  aa  to  all 
umtters  not  Staled  upon  Ilia  Itnowifdee,  and  tlie  reaaon  why  it 
is  not  made  by  the  partj. /3pa&f, iao,*3/nU».sn 


Where  tlie  conipinliit  is  not  verified,  and  the  answer  aets  up 
a  Colin tercliiim.  nud  also  a  defence  l)y  tvay  of  denial  or  aroidane.', 

tlio  ttfiiduvit  iif  verification  may  lie  inadu  to  refer  exelnaivi-ly 
to  the  CO  111  i  ten 'la  Im,  lu  tliat  cflBp,  the  laat  three  seetiouB  are 
Hpplieable  to  Ibe  affidavit  and  the  eonntercUim,  as  If  the  latti'r 
was  a  separate  pleading. 

I    BXS.  Remealr    for    defective    TcrllloitdaM,    or    want    of 

The  remedy  for  a  defeetlye  verifieatlon  of  a  pleadiLg  is  to 
treat  tlie  aanie  bk  an  iltiveiified  pleadinR.  Where  the  copy  of 
a  plcadinR  is  seived  without  a  copy  of  a  Bnffleient  veriQcation. 
ill  a  cane  wliere  the  adverse  party  is  entitled  to  a  rerlfieJ 
pleadiiifC,  he  may  treat  it  aa  n  niiliit.v.  provided  he  gives  notice, 
with  duu  diliKi'iicc,  to  the  attorney  of  the  adverse  party,  that 
he  cliiets  bo  tu  do. 

i  B20.  WhrB  defendant  not  exeued  from  verltylnB 
»iin-er  to  charge  of  fraud. 

A  defendant  ib  not  evcused  from  verifying  his  answer  to  a 
complaint,  charging  him  with  having  coiifesfied  or  Buffered  a 
judciiieiir.  or  exceuled  a  conveyance,  assignueDt,  or  other  in- 
Btrliineiit.  iir  iniiiBferred  or  delivi-nnl  money,  or  perFoaal  property, 
Willi  intent  to  binder,  delay,  or  defraud  bin  cre<iitorB;  or  with 
beii.i;  a  jiiirly  or  privy  to  such  n  trpiisaction  by  another  person. 
with  like  intent  towanJo  the  creditors  of  that  person:  ijr  with 
liny  frwud  whatever,  nffectinit  a  rifrlit  or  the  property  of  another. 
8nM>tiincT  of  2  n.  a.  17t,   {  41    (2  E<tm.    181|,  «od  L.   1893,  eh.    U,   |  1 

i  030.   [Am'd,  187T.]    Private  Btatntei  bow  pleaded. 

In   pb'ading  a   private  stalnte,   or  a   rijrht   derived    therefrom. 
It  IK  salBi-icnt  to  deslenate  the  slatiitc  i>y   its  chanter,   year  of 
paBHaE''.   mid   tille,   or   in   Boiue   otlier   manner   witn   convenient 
certain!)-,  without  R^ttinB  forth  any  of  the  contents  tbei-eof. 
0>.  Vne..   I   ma.   ain-d. 
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I  Sm.      AccaBut,    htkiT   plcuded.      Bill   ot   iMtrtlCDtara. 

It  is  not  DeceBHary  (or  a  part}'  to  set  forth,  in  a  pleadintc,  the 
items  or  an  account  therein  alleged:  but  in  that  cuae,  he  mnHt 
d^TCT  to  the  sdvorBe  party,  within  ten  daya  after  n  wrilten 
demand  thereof,  a  copy  of  the  anconnt,  which,  it  the  iileadinx 
is  Teritipd,  mnst  be  vprified  by  bin  afficiavil,  to  Ibe  effect,  that 
be  bolicvts  it  to  be  truf;  or,  if  the  facta  are  wichia  the  persontl 
kDOwied^e  t>r  the  agent  or  attorney  for  the  party,  or  the  party 
is  not  within  the  county  where  the  attorney  reeideH,  or  rapable 
of  malcing  the  affidavit,  by  the  nRidnTit  nt  the  agent  or  attorney. 
If  b«  ralia  so  to  do,  he  is  precluded  from  giving  evideai.v  of  the 
arcoant.  The  conrt,  or  a  jodge  niithorize<l  to  malce  an  oider  id 
the  action,  may  direct  the  party  to  deliver  a  further  nccouiit, 
wiwre  the  one  delivered  is  defective.  The  court  may,  in  auy 
tttHF,  direct  a  bill  o(  the  partifulars  of  the  claim  of  either  party 
to  be  delivered  to  the  advene  party, 

I  8SZ.  Jad«Die>t|  hoir  pleaded. 

In  pleading  a  judgment,  or  other  determination,  of  a  court  or 
officer  of  special  jurisdiction,  it  is  not  necessary  to  state  the 
fac-ts  conferring  jnrisdiction;  but  the  judgment  or  determination 
may  lie  stated  to  have  been  duly  given  or  mnite.  If  thar  uUega- 
ti<Hi  is  coDtrovertod,  the  party  pleading  must,  on  the  triul, 
euablish  the  facts  conferring  jarisdiction. 
M..  i  IBl. 

I  S33.  CoBdltloB*  prevedenti  how  pleaded.. 
In  pleading  the  performance  of  a.  condition  precedent  in  a 
contract,  it  is  not  necessary  to  state  the  facts  constituting 
perfonnanee;  but  the  party  may  stitle,  ^■enprMlly.  that  he,  or  the 
pPTxon  whom  he  represents,  duly  performed  all  the  conditions 
en  his  part.  If  that  allegation  is  controverted,  he  must,  on 
the  trial,  estsbli.ih  performance.  ■ 
U.,  part  of  I  182. 

}  K34.  laBtFBment  for  parBtent  of  money)  hovr  pleaded. 
Where  a  cause  of  action,  defence,  or  counterclaim,  is  founded 
npoa  an  instrument  for  the  payment  of  money  only,  the  party 
mav  net  forth  n  copy  of  the  inatniment,  and  state  that  (here  la 
due  to  him  thereon,  from  the  adverse  party,  a  speciiit-d  sum. 
which  he  clHiras,  Such  an  allegalion  is  equivalent  to  setting 
forth  the  instrument,  'according  to  its  legal  efCcct. 
14..  part  of  I  162,  im-d.  Bae  i  1S11. 
i  B3S.    PleadlDKX  la  libel  and  slander. 

It  is  not  necessary,  in  an  action  for  libel  or  slander,  to  state, 
la  the  comptaiot,  any  extrinsic  tact,  for  the  piiriHise  of  showing 
the  application  to  the  plaintiff,  of  the  defamatory  matter:  hut 
the  plaiiitiff   may    state,    genernlly,   that    it    was    [lubllshed    or 

Sikin  concerning  hiln;  and.  if  that  nllf^ation  is  con  I  inverted, 
■  plaintiff  mnst  establish  it  on   the  trial.     In  such  nn  action, 
the  defendant  may  prove  mitigating  circumstances,  notn  ithstand- 
ing  that  be  has  pleaded  or  attempted  to  prove  n  jnslilicntion. 
M.,  I  IM. 

(  BSa  [Am'd.  1877-1  PleadliKC  mltlKallnK  e  1  re nm ■(■■««■ 
la  aetloH  for  ■  vrronv. 

In  an  action  to  recover  damages  for  the  brcnch  of  a  promise 
to  marry,   or   for  a  personal   injury,   or   an   injury   to  i\roperty. 
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the  defeadnnt  may  pruTC,  nt  th?  trial,  facts,  not  amonnting  to   I 
a  total   defence,   teriduig   to    mitigate   or   otherwise   reduce   th*   | 
plaintlETB  domaffes,  if  ttoy  nre  set  forth  in  the  nDBwer,  eltlier   i 
with   or   without   one  or  more   defences   to  the   entire  cause  itf 
action.     A  defendnnt,  in  default  for  want  of  an  ajiswer,  maj, 
upoQ   a   reference   or   inquir;    to   ascertain   the   amount   of   the 
putlntiffB  damaeeB.  prove  facts  of  that  descriptJou, 

I  B3T.  [Am'd,  18T&.]  FrlTOloas  »lc>dliiKa|  how  lllapsat* 
of. 

If  a  demurrer,  answer  or  reply  is  frivolous,  the  party  preJV' 
diced  thert-by,  npon  a  previous  notice  to  the  adverse  party,  o( 
not  lens  thnn  five  days,  may  apply  to  the  court  or  to  a  judge  of 
the  court  for  Jndxmea:  thereuiK>n,  and  judgment  may  be  glren 
accordingly.  If  tne  opplicRtion  ia  denied,  an  appeal  cannot  be 
taken  from  il.a  determinatioa,  and  the  denial  of  the  applicatioii 
does  not  prejudice  any  of  the  aiibsequent  proceeding*  of  either 
party.  Costs,  aa  npon  a  motion,  may  be  awarded  upon  an 
(VpllcatioQ  pursuant  to  this  aectloD. 

Co.    Pioc.,    i    MT. 

I  aas.   SkHin  defpBcc*  to  be  atrlokett  o«t. 


sham  defence  may  be  stricken  oat  to-  the 


conrt,   upon   motion,   aud  upon   such 
Just. 

I  BSft.   Material  Turlanceai  bow  proTtded  for. 

A  variance,  between  an  allegation  in  s  pleading  and  the  prooC 
ia  not  material,  unless  it  haa  actually  misled  the  adverse  party, 
to  hie  prejudice.  In  maintainiuK  his  action  or  defence,  upon  the 
merits.  If  a  party  inaUts  tbat  he  haa  been  misled,  that  fact, 
and  the  particulars  iu  which  he  has  been  misted,  must  be  proved 
to  the  satisfaction  of  the  court.  Tberenpou  the  court  may.  Id 
its   discretion,   order   the   pleading   to   be   amended,    upon    aadh 

Id.,  I  tee. 

I  K40.  IniinBterlBl  TiiHaa«e*t  how  provided   for. 

Where  the  variance  is  not  material,  as  prescribed  in  the  laat 
section,  the  court  may  direct  the  fact  to  lie  found  according  to 
the  evidence,   or  may  order  an  immediate  amendment,   without 

Id..  I  ITO. 

I  1(41.    IVhdt  to  be  dceated  •  tallmrc  of  priwf. 

Where,  however,  the  alienation  to  which  the  proof  is  directed, 
ia  tinproval,   not  in  some  particular  or  particulars  only,  but  in 
ita  entire  scope  and  meaning,  it  is  not  n  case  of  variance,  within 
the  Inst  two  sections,  but  a  failure  of  proof. 
Id..   I   ITl. 


I  eta.   [A>fd,  isei.]  . 

Within  twenty  days  aftar  a  pleading,  or  the  answer,  demnrra 

or  reply  thereto,  is  served,  or  at  any  time  before  the  period  for 
answering  it  empires,  the  pleading  may  In-  onee  amended  by  the 
party,  of  course,  without  coats  and  without  prejudice  to  the  pro- 
ceedings already  had.  But  if  it  tn  made  to  appear  to  the  court  that 
the  pleadlus  was  amended  for  the  purpgae  ol  deltiy,  and  tiiat  the 
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Averse  part;  will  Iherebr  loae  the  b«Defit  of  a  term,  for  which 
the  oaae  i(  or  may   be  noticed,   the  amended  fileading  ma;   be 
■tricken  out,  or  the  pteadiDg  may  be  restored  to  its  original  form, 
■nd  «uch  terms  imposed  as  the  court  deems  just.  ZTMrse.  4?- 
Od-  FTmi.,pBrtof  im.nmoa)iUiidi  L.  un,  ch.flO.    iDefftnt  Sept.  l.ion. 

I  544.    Amended  plemdlns  la  be  acFredi  Buairer  tfaerctv. 

Where  a  plendiuK  is  amended,  oa  prescribed  in  the  last  section, 
>  copy  thereof  must  be  served  upou  the  attorney  for  tbe  adverse 
party.  A  failure  to  demur  to,  or  answer  the  amended  pleading, 
within  twenty  days  thereafter,  has  the  same  eSecc  as  a  like 
failare  to  demur  to,  or  answer  the  original  pleading. 

U..  part  of  I  172,  ud  Df  I  148. 

I  B44.    [Am'd,   18TT.]      Hnpplemeatal  pIe«dInKB> 

Upon  the  application  of  either  party,  the  court  may,  and,  in 
s  proper  case,  tfitist,  upon  sncb  terms  as  arc  just,  permit  him  to 
make  a  supplemental  complaint,  answer  or  reply,  alleging 
material  facta  which  occurred  after  his  former  pleading,  or  uf 
which  he  was  ignorant  when  it  was  made;  including  the  judg- 
ment or  decree  of  a  competent  court,  rendered  after  the  cuui- 
mencement  of  tbe  action,  determining  the  matters  in  contri>< 
versy,  or  a  part  thereof.  The  party  may  apply  for  leave  to  make 
a  anpplemental  pleading,  either  In  addition  to,  or  in  place  of, 
the  former  pleading.  In  the  former  event,  if  tbe  application 
is  granted,  a  provisional  remedy,  or  other  proceeding  olready 
taken  in  the  action,  is  not  affected  by  the  supplemental  ulending; 
but  the  right  of  the  adverse  party  to  have  it  vacated  or  set 
aaide,  depends  npon  the  case  presented  by  the  original  and  sup- 
iriemental  pleadings. 

W.,   I  IT7.   »inil. 

I  (MC.    [Am'd,  IHTT.J     Hotlon  to  ■triKe  out  tprelevaiit,  etc.. 

Irrelevant,  redundant,  or  scnndaloaa  matter,  contained  in  a 
pleading,  may  be  stricken  ont,  npon  the  motion  of  a  persou 
aggrieved  thereby.  Where  scandalous  mnttcr  is  thus  stricken 
out,  the  attorney  whose  name  is  subscribed  to  tbe  pleading  may 
be  directed  to  pay  tbe  costs  of  the  motion,  and  his  failure  to 
pay  them  may  be  punished  as  a  contempt  of  the  court. 
Id.,   I  ISO,   am'd.    Bee  Rnla  22. 

I  (M«.   [Aan'd,  18TT.]     Indeflnlte    or  nnirartnlii   alleKatlona. 
Where   one   or    more   denials    or   allegntions,    coiitHiiied    iu    a 
so  indefinite  or  uncertain  that  tbe  precise  meaning 


n 


pleading, 
or  applif 


U..  put  ot  t   1V>,  ua'd.    So*  Sole  Z 

I  MT.    [Repealed  in  1877.] 
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CHAPTER  VII. 
General  Provisiooal  Remedies  in  an  Action, 

VITLB    I.  -  ArTMt,  Pcadlig  tk*  Actlni,  amd  PiocMdUKi  Thtrnpoa. 

TIThE    II.- Iijiactlai. 

TI1LS III. -  ittMSliBeit  of  Pul>*rtT. 

TITLE  IT.    (KbarPniTUlHilB«incdlH;eaa>rtludMlM«llM 

TITLB  I. 

Arreat,  pending  the  action,  and  proceedings  thereupon. 


it;}natUlcatl«i  or  tka 
dlKbarclng   bull. 
AKTIOI.B  FIRST.* 

of  arreat  may  6i 
licMe  to  arrest. 

0  be  an¥ftted  Id  pItU  pro^Kdlngi,  wllboaC  ■  ■UtntoiT 

gill   10  arreiil:   deprodl   upon  the   mtara   o(   the  "CtJon. 
iKbt  to  BrreH  dpi*ni1i  psrlly  upon  eitrtnilc  (««■. 

1  ana    nlicre   |trsDtc(!;    n'^eD   of  rigtat.   and    wben    dlc- 

!m*nt   not   to  »ff«t  right  to  «r»»t. 


t  S4R.  [Am'd,  ISTT.J  No  wrrsoB  to  be  iirreBled  !■  civil 
nroceedliiKOi    without    a   ■fatntorr     proTlalOD.        Xe    exut 

abolliitaed. 

A   prTRon   Bhnll   not   be  arrested   in   a   civil   action   or   Bpeclal 
precifcUnir.   i'K«'pt   hh   prescribed   by  statute.     The   writ  ot   im 
pxeat  is  hiTrliy  aboUxbetl. 
Bubatltole   tar  Co.   Pnc.,  |  ITS. 

I  Uta.  lAm'd,  1ST7  and  ise».]  IVhrn  the  rlabt  to  arreat 
ddiendn  upon  tlie  matare  of  the  actloa. 

A  deromlnnt  may  be  nrrceted  in  an  action,  as  prescribed  in 
tlii«  tilto,  where  the  action  is  brought  for  either  of  the  followlaa; 

1.  Tn  recoTcr  a  fine  or  penalty. 

2,  To  recoTcr  damagee  for  a  pergonal  Injury;  an  Ininry  ta 
proiiiTiy.  including  the  n-roneful  taking,  detention  or  conTenion 
of  perHonal  property;  breneh  o;  a  promise  to  marry;  misconduct 
or  neglect  in  ofticc,  or  In  n  professional  eniployment:  fraud;  or 
deceit,  or  fo  recnvcr  o  ehnitfl  where  it  is  alleged  In  the  complaint 
tliat  the  chaltH  or  h  p.irt  thereof  has  been  eonceaied,  remored 
or  dialled  of  an  that  it  cnnnnt  he  found  or  taken  by  the  Bheriff 
and  with  intent  that  It  Bhonld  not  be  so  found  or  taben,  ot  to 
deprive  the   plaintiff  of  the   benefit   thereof;  or   to  recoTer  (or 

•  Sm  lAoa  1886,  ch.  6li!  ' 
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tooofT  rwelved.  or  to  recover  properly  or  damageB  for  the  oon- 
rendon  or  misspplicaUon  of  property  where  it  is  alleged  in  the 
Mmplaint  thnt  the  money  whs  re<^ived  or  the  property  ^''Hh  pdt 
bM£led  nr  fmndiileiiily  mipapplied  by  a  public  oHiCPr  or  oy  an 
Jittomey,  solicitor  or  pounaelor,  or  by  flii  officer  or  aeent  of  a. 
corporatfon  or  banking  association  in  the  couruP  of  his  employ- 
me^  or  by  a  factor,  iigeut.  broker,  or  other  i>erBoii  in  a  fiduciary 
«D*city  Where  such  allegation  la  made,  the  plaintitE  cannot 
reT«v»  nnleaa  be  pro¥M  the  aame  on  the  trial  of  the  action;  and 
a  jodBinent  for  the  defendant  ia  not  n  liar  to  the  new  nction  to 
recover  the  money  or  chattel,  .       l  i. 

3  To  recoter  money,  funds.  crediU,  or  pro|ierty,  held  or 
owDKl  by  the  stale,  or  held,  or  owned,  officially  or  .>lherwise. 
for  or  in  beUalf  of  a  public  or  ^venimentnl  inter<st,  by  a 
mni^ipiit  or  other  public  eorponition,  board,  officer,  custodian 
acencr  or  ageut,  of  the  State  or  of  a  city,  eouuty,  town,  village, 
or  other  division,  aobdiviaion,  department,  or  portion  of.  the 
Stale  which  the  defendant  has,  witTiout  right,  obtained,  reqeivrd, 
eonverted,  or  disposed  of,  or  to  recover  damiigcB  for  so  obtaiunig. 
Teot^ivinL'    unying.   converting,   or  disposing  of  the  same. 

4.  [AJdf^,  IHTni  nmM,  jSso.]  In  an  action  npou  coutrnct. 
«pr«B  or  implied,  other  than  a  promise  to  man'y.  where  it  is 
Bllwred  in  the  coniplniiit  that  the  defendant  waa  guilty  of  a 
fri^i 'contracting  or  incurring  the  liability,  or  ^at  be  has 
aince  the  making  of  the  coutruet,  or  in  contemplatioD  of  makin| 
of  the  same,  removed  or  disposed  of  hia  property  with  intent 
to  defraud  hU  creditor*  or  is  about  lo  remove  or  dtepoMe  of  the 
■ame  with  like  intent:  but  where  such  nllegnlion  is  mane,  ine 
pUintiCF  cannot  recover  unless  he  proves  the  fraud  on  tne  tmi 
of  the  action:  and  a  judgment  for  the  defendant  i  not  a  oar 
to  a  new  action  to  recover  upon  the  contract  only, 
Ob.  PiK,,  1  ire,  arn-d;  L.  188a.  ch.  «72." 

i  OSO.  [A«'d,  ISTT  •Bd  18Mi.)  When  the  rl«h<  1«  nrr«-t 
4fpcbiIii  purllT  nwon  cxtrinalo    tavta.  ,,        .      „ 

A  defendant  may  also  be  arrested  m  an  action  wherein  the. 
indgment  demanded  requires  the  pertormanee  of  an  net.  lie 
Mi^or  refusal  to  perform  which  ivonid  be  punishable  l>ythi; 
court  aa  a  contempt,  where  the  defendant  is  not  a  resicleiit  oi 
tte  State  or  being  a  resident,  is  about  to  depart  therefrom. 
h^^n  or 'wS  non-residence  or  de^rture  there  is  danger 
that  a  judgment  or  an  order  requiring  the  performance  ol  the 
act  will  be  rendered  ineffectual. 
■olMUtBta  (or  part  of  1  ITS,  Co.  Free. ;  L.  1*80,  eli.  672. 
I  [»I.  [*M'd,  1HT7  nnd  18»«.]  Ordeir  when  bdiI  whert 
cn>nl«d;  when  of  «lwht,  ■■*  when  dlacretlon-P)'. 

In  a  caae  specified  in  the  last  aection,  the  order  of  arri^st  enii 
br  granted  only  by  the  court,  la  always  in  its  ^■«"';'";''-  Jl,^;' 
may  be  granted  or  served,  either  betoreor  after  """'  '"'"^d,",; 
nnleos  an  appeal  from  the  judgment  la  pending.  u[Hm  whicU 
SSfty  has  bS-n  given,  sufficient  to  stay  the  cx.'cutioii  thereof. 
iJTrither  of  the  case^  specified  in  section  five  hundred  and 
to^niSl  the  order  ™nSot  be  serve<l  after  Bna  judgment: 
K  mi^  ^granted,  where  a  proper  case  therefor  is  presented, 
at  any  lime  before  final  judgment. 
L.  I88«,  tb,  672,  .    ^.   .  . 

|»Z.    K.r<-lm  i«dK-e.t  nol  *"»""%''»"  V*.","^' the 
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r  deceit,  for  the  price  ur  value  of  the  property  obtained  thereby; 
oes  not  affect  the  right  of  the  plaintiff  to  arrest  the  defendant, 
I  prescribed  in  tbls  title. 


A  woman  camiot  be  arreeted,  hb  prescribed  in  thu  title, 
except  in  a  case  where  the  order  can  be  granted  onl;  b;   tlie 

conrt;  or  where  it  appears,  that  the  action  Is  tii  re«>T~  -" '- 

for  a  wilful  Injnry  to  person,  character,  or  properti'. 
IaiI  Mntanea  •(  Oo.  Proc.,  I  1TB. 

i  SK4.  [Am*d,  16TT.]  Ul*t,  lanatte,  or  Inraat  andrr  f*ar- 
tecn,  If  arreatcd,  to  be  dlschBrsFiI. 

A  lunatic,   an  Idiot,  or  an  infant   under   the  age  of  fourteen 

i'ears,  if  arrested,  may  be  discharged  from  arrest,  as  a  priTi- 
eged  person,  in  tile  discretion  of  the  court.  The  applicBtwu 
for  his  discharge  may  be  made,  in  his  behalf,  b;  a  relative,  or 
by  any  other  person  whom  the  court  or  judge  permits  to  repre- 
sent him,  for  the  purpose. 

t  SBB.  PerBou  siieil  In  m,  revreaentBtlT«  CBpacUr,  not  !• 
b«  Br r  rated. 

A   person    prosecuted    in   a   representative   cnpacity,    as    heir, 
executor,   adioinistrator,  legatee,  devisee,   next  of  kin,   assignee, 
or  trustee,  cannot  be  arrested,  as  prescribed  in  this  title,  except 
for  his  personal  act. 
Uoddlsa  QpMi  2  K.  8.  a4S,  g  9  (S  Kdm.  tt»). 
130 
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ARTICId  SKCOlfD. 

OroMUnQ,  exeeuting,  and  xxuattna  or  modifying  the  order  of 
amd. 

Wte.  BM.  Ordar  ngolnd  f«r  unati  bow  innted. 
BBT.  Proof   hmshit  to  prKure  order. 

Bm.  Wben  Older  nuj  be  (tasted;  effect  of  compliliit  >a1i«gnent]r  nude. 
BtS.  Becnrltj,  DpOD  order  of  armt  ntida  b]'  ■  Jndga. 
SW.  Id.;  npoo  •rdar  of  arreM  tikoted  ttj  tbe  court. 
sn.  OgnteBU  ot  the  order:  to  wham  direeled;  wbeo  to  be  aucated. 
BOX.  Oopica  ot  papen  to  tw  dellTOred  to  deleodant;  orlglaala  to  be  Dlad. 
M>.  ArrMtl   how  mada. 
M4.  tiHwnl  pcartaloo  u  to  prtTUase  from  arrest:  dlaFbarse  or  prlTUeged 

Prtrileca  of  oneen  o 

im.  Wban  a 
™    Tow  au_ 

deteDdant  la  eharfed  In  eieratlan,  etc. 


^ 


BM.  DeteDdast  arnaled  to  biTe  twe 
BAT.  Wban  airpUcatloii  to  be  made  ti 
B48.  Boir  aud  to  vbom  appUcaUoD 

BBUtTI.  IKeinhd.l 
sn.  SoperHdeM,  mile 


I    gBB.    [Av'd,    187T.]       Order     re«nlred    tor    Brre«t|    Ii«w 

An  onler  for  tbe  arreit  of  the  defendant,  except  as  otherwlte 

Erearrtbed  In  section  fire  hundred  and  fifty-one  of  this  act,  mnat 
e  ohtitliied   from  s  jadgfe  of  the  court  in  which  tho  action  ia 
bronitht.  or  from  any  connty  Judge. 
€d.  Prse..  I  ISO.    See  H  MO,  018  aad  1»U,  poM. 

I  BST.    [AB'd,  ISTB.]      Pro«f  neenaarr  ta  proonre   order. 

Tlie  order  may  be  granted,  in  a  case  ipecified  In  section  five 
hundred  and  forty-nine  of  this  act.  where  ft  appears  by  the 
affidsTlt  of  the  pUiDtifF  or  aoy  other  person,  that  a  sufficient 
oaiue  of  action  ezlsta  against  the  defendant,  as  prescribed  In 
that  section.  It  may  be  granted,  in  a  case  specified  in  section 
fiTe  hundred  and  fifty  of  this  act,  npon  the  like  proof  that  a 
sufficient  canae  of  action  ezistH  against  the  defendant,  as  pre- 
scribed in  that  section,  and  of  the  other  matters,  extrinsic  to 
the  caase  of  action,  specified  in  that  section.  The  affldavit 
tnay  also  contain  any  statement,  tending-  to  determine  the 
mmoant  of  ball  to  be  required. 

U.,  I  ISI,  with  moOUeatloni. 


the  action.      It   may  also   be   granted   to   accompany   the   t 

tnonji.  but  at  any  time  after  the  filinfr  or  scrrlce  of  the  com- 
plaint, the  order  of  arrest  must  be  vacated  on  motion.  If  the 
complaint  fails  to  set  forth  a  sufficient  catise  of  action,  as  re- 
quired by  section  five  hnndred  ana  forty-nine  of  thin  act.  but 
where  the  order  is  applied  for  after  the  filing  or  service  ot  the 
complaint,  the  conrt  before  granting  the  same  may  without 
notice  direct  the  service  of  an  amended  complaint  bo  aa  to 
conform  to  the  allegations  required  In  subdivisions  two  and  fonr 
of  section  five  hundred  and  forty^nine  of  this  act. 
Id.,  I  1S3;  U  IBSe,  elk  BIS. 
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}  SSft.  [.4m'd,  IK78.]  Secnrlty,  niian  order  ur  arrnt 
made  by  JadKe. 

Eicopt  n'bere  t:.e  action  is  brought  for  a.  cause  specified  in 
■ubdivisioD  third  of  section  lire  hundred  and  furty-niuc  of  thii 
net,  or  ill  n  case  ^^  here  it  is  HpeciiiU}'  (ircKCi  ibiil  by  Ian-  tUat 
security  may  be  dispeiiBed  with,  or  the  security  (o  lie  given  is 
s[>ecial^  regulated  b;  law,  the  judge,  before  be  grants  the  order, 
oiuBt  require  a  written  undertaking  on  the  part  of  the  plaintiff, 
with  two  suQiL-ieDt  sureties,  to  the  effect  that,  if  the  defendant 
recovers  juiigmi-iit,  or  if  it  is  finally  dvcidi.il  Ihut  the  plHintill  was 
not  entitled  to  the  order  of  arrest,  the  plaintiff  will  pay  all 
costs  which  may  be  awarded  to  the  defendant,  and  all  damages 
which  he  may  sustain  by  reason  of  tlie  arrest,  not  exceeding 
the  sum  specified  in  the  undertating.  which  must  be  pt  least 
equal  to  one-tenth  of  the  amount  of  l)Rlt  required  by  the  order, 
and  not  less  than  two  hundred  and  fifty  dollars. 

O.   Ptac.,  part  of  |  IBt. 

i  B60.    Id. I  ■POD  order  of  >rreat  crAnled  br  the  eosrt. 
■    Where  the  order  can  be  granted  only  by  the  court,  an  aodei^ 
taking  on  the  part  of  the  plaiutifT  may  be  dispensed  with.    If  It 
is   required,   its   form,   nnd   the  security   to   be  given   tfaerenpon, 
must  lie  mich  as  the  court  prescribes. 

COTen  caw  of  ■  ni  uMt. 

%  sei.  [Aat'd,  IS77.]  Contenta  ot  (he  orderi  to  whom 
directed)   when   to   be   exeented, 

■  The  order  mtist  tie  subscribed  by  tlie  plaintiffs  nltorneT,  and. 
eicent  where  it  is  granted  by  the  court,  by  the  jiidgi.'.  It  maj 
he  directed,  either  to  the  itheriff  of  a  particular  county,  or,  gen- 
erally, to  the  sheriff  of  nny  county.  It  must  nijuirc  the  sheriff 
forthwith  to  orrt'St  the  defendant,  if  he  Is  found  within  his 
county;  lo  hold  him  to  bnil  in  a  specified  suin;  and  to  return  the 
order,  with  his  proceedings  thereunder,  as  prescribed  by  law. 
Th"  jilaintiff's  attorney  niny,  at  his  option,  by  au  indorsemeot 
upon  tlie  order,  or.  where  it  was  granted  by  the  court,  upon  the 
copy  tlieri'of,  delivered  to  the  sheritE,  lix  a  time  within  whlcb 
the  defendant  must  be  arresletl.  In  that  case,  he  cannot  be  ar- 
rested afterwards,  under  the  same  order. 

Cs.  Pnc..  part  of  t  IB),   am''.  Sh  )  K>0.    Hep  alto  Rnlr  13. 

i  Best.  lAm'd,  1878.]  Copies  al  papers  to  be  deliTcred  to 
defeDdnati  orlKlaals  to  be   Hied. 

'J'he  order  of  arrest,  or,  where  it  was  smntcd  by  the  conrt,  • 
certified  I'opy  ilieri>i>r,  suhseribed  by  the  plainlilTs  attorner;  and, 
in  either  eiise,  the  pa]>ers  upon  which  Ihi'  iinler  whs  granted,  with 
the  uiidertahing,  if  any;  must  be  <lellvered  to  the  sheriff,  who, 
uiK)U  arresting  the  defendant,  must  deliver  to  him  a  copy  thereof. 
Ttie  ]ia|iers,  ut>on  which  the  order  was  granted,  witli  the  under- 
taking, if  any,  mnst  be  tiled,  with  the  order  of  arrest,  or  a  certl- 
flnl  ciijiy  thcni>f,  at  the  time  prcKi-riliiil  for  filing  the  same,  in  aec- 
tlon  fivi>  hundred  and  ninety  of  tliis  act. 
Id.,  I  IM,  amd  b;  ibe  addlilon  of  tbe  lut  aesttoce.  9m  |  GM.  B« 
al»  Bute  4. 

(  883.    Arrest)  how  msde. 

The  sheriff  must  eiecute  the  order  by  arresting  the  defradkn^ 
if  he  is  found  within   his  county,  and  beeping  him  in  custody. 
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I  IM4.     tAm'd,   18VS.I      Gcaml  pravlBloa   aa   to   prl-vllese  - 
tram   arreatt  .illBahaFss   of  prl-vllesed   pemon. 

ThiB  tllle  doCB  not  abridge  or  affect  a  prlvilpfte  from  arreat 
Kiven  by  law,  or  a  right  of  action  for  a  breach  thireof.  A  priri- 
kee4  peraoii'  is  entitled  lo  be  diHcbarged  trom  arrest,  where 
other  prorisiou  is  not  made  therefor  by  law,  by  the  court,  or  a 
judge  thereof:  or  by  the  county  judifp  of  the  county  where  the 
nmitt  naa  made.  The  order  must  be  made,  upon  proof,  by  affi- 
davit, of  the  facts  entilling  the  applicant  to  the  diBeharge;  and 
the  arrest  nnd  diHCharKe  are  not  a  bar  to  a  netr  arrest,  nfter  tbe 
privilege  baa  ceased.  Tbe  court  or  jodge  may  make  tbe  ordef 
H-ithout  notice,  or  may  require  notice  to  be  girep  to  the  alieriff, 
or  to  tbe  plaintiff,  or  to  both. 
L.  U0II.  eta.  MS. 

I  sm>.    PrlvllcK'^  of  offlcera  of  cDnrla. 

An  officer  of  a  court  of  record,  appointed  or  elected  piirraant 
to  law,  is  privileged  from  arrest,  diiriuK  the  actnal  sittinfr,  which 
he  ia  required  to  attend,  of  a  term  of  the  court  of  which  he  is  an 
oKicer,  and  do  louf^r;  but  an  attorney  or  counsellor  is  not  thus 
privileged,  unless  he  is  employed  jn  a  cause,  to  be  beard  at  tbat 

3  B.  8.  SSO,  I  Sa  (3  Bdm.  SUCP).  tm± 
I    S6S.      Defend  But    «rr»ted    to    kavc    In-entr    days    t» 

Except  where  an  order  oC  arreat  can  be  granted  only  by  the 
conrt,    a  defendant,  arrested   before   answer,    has   twenty   days, 
after  the  arrest.  In  which  to  nnnwer  the  complaint;  and  Judgment    ^ 
must  be  stayed  accordiogly. 
Sototltated  for  pirt  of  Co,  Pioc..  I  IS3. 

I  oar.  [AmM,  lf>7T.]  Whea  uppIlcntloB  to  b«  mad*  lo 
vacate  ordpr  of  avreat,  etc, 

E.\c«pt  where  an  order  of  arrest  can  be  granted  only  by  the 
covrt,  a  defendant,  arrested  aa  prescribed  in  this  title,  maif,  at 
any  time  before  final  judcment.  or,  it  be  was  arrested  witbln 
twenty  days  before  final  indgment.  at  any  time  witbiu  twenty 
days  after  )fae  arrest,  apply  to  vacate  the  orU^-  of  arrest;  or  to 
rednee  the  amoiiut  of  bail;  or  to  iiicreHne  tbe  security  given  by 
Ihi-  plnintilT:  or  for  one  or  more  of  thOKC  forms  of  relief,  to- 
gether, or  in  the  nllematlve.  In  n  case  where  tbe  order  ot  urreat 
can  be  granted  only  by  tbe  court,  a  like  appliculiuD  may  be 
made,  at  any  lime  wftliin  twenty  days  after  the  arrest;  and  an 
Biipjieation  to  incrt-aiie  the  security  given  by  the  plalutiK.  may  b« 
Di8<le  at  any  time  iH'fore  linal  judgment. 

M. 

iaa»C  [Aaa'd.  1877.]  How  Bod  to  whom  applieatloD  mnat 
he  aiBdei  oppoalns  It  by  n«w  proofs. 

An  applicatioD,  specified  in  the  last  tiection,  may  be  founded 
only  upon  tbe  papers  upon  which  the  order  was  granted;  In 
which  eaae.  It  mast  be  made  to  tbe  court,  or,  If  tbe  order  was 
granted  hy  a  judge  out  of  court,  to  the  same  judge,  in  court  or 
nnt  of  ponrr.  and  with  or  wHliout  notice,  as  he  ticems  proper; 
and  the  application  most  be  heani  upon  those  papers  only.  Or 
it  may  be  fonoded  upon  pmnf.  by  affldavit,  on  tbe  part  of  the 
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the  court,  upon  notice,  Bud  it  may  be  opposed  by  new  proof, 
by  affidavit,  on  the  part  of  the  plalnttfi,  tendinK  to  sustaiu  an; 
ground  of  arrest  recitod  in  ihe  order,  and  nu  otlier,  unless  the 
defendant  relies  upon  a  discharse  in  bankruptcy,  or  upon  a  dis- 
cbarge or  exoneration,  xraated  in  insolvent  proceedings;  in  which 
case,  the  plaintiff  may  bIiow  any  matter  in  avcidvuce  there<A 
whieh  lie  niight  show  upon  the  triaL 
SobsUtuts  tor  Ok   Proc.,  |  SS, 

I  BOM.   [Repealed,  1877.] 

S  570.   [Repealed,  1877.] 

I  B7I.   [Repeaied,  1877.] 

(   BT2.   [Am'd,   1877,    1H82   iind    ISKfl.]    BaveF»«ae»a,    «b1«m 
defend&nt   la    charged    In    exeontlOBt   etc 

E.\ee[it  in  a  case  where  an  order  of  arrest  cHD  be  Kra^tc^d  only 
by  the  court  if  the  plaintiff  unreasonabl;  dela;  the  trial  of  the 
action  or  ueKlects  to  enter  judgment  therein  within  ten  days  af- 
ter it  is  i  I  his  power  to  do  so,  or  ncKlecCs  to  issue  execution 
-against  the  person  of  the  defendant  within  ten  days  after  the 
return  of  the  execution  agaiust  the  property,  and  in  any  event 
neiclects  to  issue  the  same  within  three  months  after  the  entry 
of  the  judKmcnt,  or  whenever  it  shall  appear  to  Ihe  satisfaction 
of  the  court  that  tile  plaintiff  in  an  action,  or  a  judgment  cred- 
itor in  a  judgment,  delays  the  enforceiuent  of  bis  remedies 
therein  by  collusion,  or  for  tlie  purpose  of  allowing  the  debtor 
to  remain  In  prison  under  the  maildate  In  any  other  action,  bc- 
*  tore  the  issuing  of  the  mandate  iu  favor  of  such  creditor,  so 
as  to  produce  a  continued  and  extended  imprisoninent  by 
virtue  of  the  separate  mandates  In  the  different  actions,  the  de- 
fendant must  upon  his  applif^ntEon,  matle  uimn  notice  to  the 
plaintiff,  be  discharged  from  custody  If  he  has  already  been  taken 
under  the  mandate  agninat  him  in  such  action;  or  if  he  has  not 
yet  been  imprisoned  therein,  be  relieved  from  Imprisonment  by 
virtue  of  such  mandate,  by  the  couK  in  which  the  action  waa 
commenced,  untcss  reasonable  cause  la  shown  why  the  applica- 
tion should  not  he  granted.  A  defendant  dlschnrged  as  pre- 
scribed in  this  section  shall  not  be  arrested  npoa  as  esecntimi  i»- 
sued  upon  the  judgment  In  the  action. 
Ca.  Proc.,  ftrt  of  I  188,  imd;  I..  188S,  tb.  BTX. 
1S4 
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Ik.  BT3.  Detmddit  to  be  dlachirnal  a 
STT.  FIUdr,  etc., 

KTS!   QlUllflCBtlOH 

NO.  JoatlflestiaD   ui    uwi. 

Ml.  AUoniHc  of  twtl. 

BW.  I>eiH>Mt  ot  moner  with  rtieHff. 

n>.  Pigment  at  dcpoalt  Into  omrt  br  Aerllt. 

IM.  MnbMllutlqc    bail    fur    ilvinmlt. 

MB.  H«v  depoalt  dUnasd  ot. 

m.  WbHi  dmotlt  t«  bo  paid  to  ■  third  p«WB. 

aST.  fllMtW.  wbra  UaHo  to  IwD;  bl*  dMe&arn  trota  UibOttr. 

H8.  ProoeMlua  on  lodEmeiit  igatnat  ■barUI. 

HO.  nunc  Pipen  U  Halt  'not  rItoi. 

I  Bra.    DerendBttt  to  be  dliiPharKed  on  bnil  op  drpoalt. 

Thf  defeniliint,  at  nny  timp  before  he  iti  in  contemiit,  where  . 
toe  order  cnn  bo  emoted  only  by  tbe  court,  nr,  in  any  other  caei?> 
■t  anj  time  before  exeentiou  neoinat  bin  perHon.  muBt  be  diti- 
duiTtod  from  nrreHt,  either  nimn  girinK  bait,  or  upon  depositing 
the  iDm  speeitieil  in  the  order  of  nrrest.  The  defendant  may 
irtn'  ball,  or  make  the  deposit,  iumediateiy  upon  his  arreeti  at 
an;  hour  of  the  da;  or  iiieht;  and  he  miitit  have  reaiionablc  op- 
portnnit;  to  nee*  for  nod  l«  procure  bail,  before  being  committed 
t«  jail. 

Ot.  me.,  I  IBS,  >Bi'd.    S*e  p«l,  |  1706. 

I  BT4.  IVliVB  dervBdaiil  iD&r  elect  to  dive  bail,  «te.,  wr 
kOBd    top    llbertlea. 

Where  the  defendant  in  ectiiall;  confined  in  the  jail,  bj  Vir- 
tw  of  an  order  of  arrest,  and  final  or  interlocutory  judftcaent  has 
heen  rendered  aK"lni<t  him  in  the  action,  but  an  execution  agalnat 
nil  [ierw>n  haa  nut  been  isnned,  he  may  elin-t.  either  to  give  a  bond 
[or  the  1ilK<rtie8  of  the  jail,  or  to  give  bail  or  moke  a  dep«Mit,  as 
prwcribed  in  this  article. 

t  STB.    (indertaklBK  of  the  boll)  whnt  to  conOiln. 

The  defendant  may  give  ball,  by  delirering  to  the  sheriff  a 
written  undertaking.  In  tbe  anm  njiecified  in  the  order  of  arrest, 
•■lecnled  by  two  or  more  snflictent  bail,  stating  their  places  ot 
rwiidPnce  anil  occupations,  to  the  following  effect: 

1.  If  the  order  of  arrest  conid  be  granted  only  by  the  conrt, 
Uut  the  defendant  will  obey  the  direction  of**  conrt,  or  of  an 
appellate  court,  contained  in  an  order  or  a  judgment,  re<iuiring 
fciin  to  perform  the  act  specified  in  the  order;  or,  in  default  of 
hi"  m  doing,  that  he  will,  at  all  times,  render  himself  amenable 
tn  pmrcedingB  to  puniah  him  for  the  ominsion. 

2,  If  the  action  in  to  recover  a  chattel,  that  the  defendant  will 
iWirer  It  to  the  plalntllT.  if  delivery  thereof  is  adjudged  in  the 
ictkm,  and  will  pay  any  snm  recovetinl  against  him  in  the  action. 


'•  Wart'""  IhP'^iISlttJ 
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g    B;«.      [Ant'd,    IHTV.]       BxMnlaation    ol    pcraoai*    oflernl 

It  is  Dot  QPM'Saar;  tbat  the  nndcrtaking  tihoulil  be  approrpd. 
6r  accompanied  with  an  affidavit  of  justification  or  the  ball.  But 
the  oIGcer,  taking  the  acknowledKinent  of  the  undertaking,  muel. 
If  tlio  Bhoriff  BO  requires,  examine  under  oalb.  to  a  reasonable 
extent,  the  i>erBODs  ofTiTliig  to  become  hail,  coitconiiiiK  th<>ir  prop- 
erty and  their  cireimiHtauees.  The  exauiinatiou  muMt  be  reduced 
to  ivriting,   au1)Bcrib<.'d  bf   the  bail,   uud  annexed   to  Ibe   under- 

Fnno  2  R.  3.  SSO,  {  30  (2  Edm.  BBS). 

!  BTT.  {Ain'd,  IKTe.l  Flllna;.  etc.,  o(  papers)  ptalntlVii 
acceptance  or  rejection  of  ball- 
Within  three  days  after  hail  IB  given,  the  sheriff  raudt  deliver  to 
tbe  plaintiff's  atturue;  eopica,  certified  by  him,  of  the  order  of  ar- 
rest, return  and  undertaking.  The  plaintiff's  Httomey;  within  ten 
daya  thereafter,  miiHt  serve  u|Hiti  the  alieriff  a  nonce  that  he 
does  not  accept  the  l>nil:  otherwine  he  is  deemed  to  hiiTe  accepted 
fheni.  and  the  ahorlff  ia  exonerated  from  lialiility. 

Co.  Pioe.,    I   162,  <m'd. 

g  STii.  Notice  of  iUHttflcnliont  nenr  nnderlnklnn.  if  other 
ball   In   alven. 

Witliln  ten  days  after  the  receipt  of  the  nolipe,  the  sheriff  or 
the  defendant  may  srrve  niton  the  plnintifTs  ntlorney.  iinliee  of 
the  justilication  of  the  Hume  or  otiier  bail,  specifyinK  the  pbice 
of  residonee  and  oecujinliou  of  each  of  Ihe  latter,  bi'fore  a  jadse 
of  the  court,  or  n  county  jiiilge,  nt  a  speciGiHl  time  and  place;  the 
lime  lo  In-  not  lesN  tlian  tiv.'  nor  ninri-  than  ten  daya  tlierenfter. 
and  the  place  to  be  within  tlie  county  when?  one  of  the  bail  re- 
ridcH,  or  where  the  defendant  was  arrested.  If  other  linil  arc 
triven.  a  now  iindi-rtnkiiiK  inUHt  be  execulcil,  as  prcacribed  iu  sec- 
tion TiTS  of  this  act. 
Id.,  I  198,  Bm-d. 

t  579.    QnaimcatlonM  of  ball. 

The  nualificntionB  of  bait  are  as  follows; 

1.  Bneb  of  them  mnut  be  a  n-sident  of,  and  a  householder  or 
treehohier  within  the  Stiite. 

2.  Kat-h  of  theui  inuHt  l>e  worth  the  Bum  specified  in  the  order 
of  arrest,  excTnuive  o!  |>ro|HTly  exempt  from  exeeutiou;  but  thp 
Judge,  on  justl  Seat  Ion,  (n:iy  allow  moie  than  two  Iwiil  to  iustify, 
severalty,  in  sums  less  than  that  t"p<'eificd  In  tlie  order,  if  th* 
whole  justification  is  equivalent  to  (hut  of  two  sufficient  boil. 

Id..   I  IM,  mm-i. 

i  BHO.    Jnatlfieallon  ot  ball. 

For.  the  purpose  of  just Ifient ion.  eanh  of  the  bail  must  attend 
before  the  judge,  at  the  time  and  plnci'  mentioned  in  the  notice, 
and  be  exomineil  on  oath,  on  the  part  of  the  plaintiff,  touching 
his  BuHiciency.  in  snrh  innniier  as  the  judge,  In  his  discretion, 
thinks  proper.  The  judge  may.  In  his  discretion,  adjourn  the 
examination  from  day  to  day,  until  It  is  completed;  but  aach  an 
1S« 


c.  T.  1. 1,  s.  8  ARREST  AND  BAIL.  §§  681-8(1 

BiijoummoDt  DiUBt  alwuf  8  W  1o  the  uext  jiiiliciul  ilo;,  uultiw  by 
cuiiwiit  of  partk«.  It  rvttaired  by  tbe  pkiutiff'H  ultuniL'y,  the 
t-xsmiaatioD  must  be  rt.>dut«d  lu  writiug,  and  HubBcrllxHl  by  the 
baiL 

0».  Proc..  i  i«B,  *m-d. 

I  BUI.  AllowaBee  of  b>II. 

If  ihi^  judge  finds  the  bsil  Bufficient,  be  must  annex  the  examl' 
natioD  to  the  undeiiakiUK,  indorse  liia  allowi:ute  tbereon,  and 
raiioe  them  to  be  filed  with  the  clerk.    Tbe  EheriQ  is  thereupoa 


I  BKC    DepOBll  of  Boaer  ivilh  sherlK. 

Tbe  defendant  mny,  initend  of  givlnt;  bnil,  depotdt  with  the 
sherifr  tbe  sum  spetlBed  in  tbe  order.  The  nherfflf  muft  there- 
apiin  filve  the  defendant  n  cctiiGcate  of  the  de|K)sit,  and  discharge 


I  WS.    PBrueat  of  deposit  Into  «odp(  br  ■tavrlfl; 

Tbe  sberilT  rnnxt,  within  four  days  after  thi'  dL'jtoBlt,  pay  it  into 
conrt.  Up  must  talic,  (roui  the  officer  recpiTinif  It,  two  certifi- 
mles  of  the  payment,  one  of  which  he  mu«  rielirer  to  the  plain- 
tiff, and  the  other  to  the  defendant.  For  .i  default  in  making  tbe 
payment,  tlie  otlirinl  bond  of  the  BheriB  mof  be  piooecoted,  aa  la 
an;  other  ease  of  ilelinqnency. 
Id..   I   IW. 

Mil. 

1  tbe  lait  two  eectiona. 


I  tbe  defendant  or  hia  relirenentiitive, 
acwnllnrij. 
IL,  I  IM,  u»U 

I  SSS.     H«*r   drpoHlt   aiapoBrd   at. 

If  money  deposileJ  i»  not  refunded,  an  prpBcrHied  in  tbe  last 
•ection.  it  in,  in  a  cnne  where  tbe  order  of  arrcMt  could  be  fcmnted 
only  by  tbe  court,  subject  to  the  direction  of  the  conrt,  bh  justice 
reiiulre*.  before  uud  after  the  judgment.  In  any  other  case,  If 
It  remalnR  on  depoxit,  when  final  Judgment  i.t  rendered  for  the 
■■iainUrr,  it  muiit  be  applii>d,  under  the  direction  of  tbe  court,  in 
satittfaction  of  tbe  judicinent,  and  the  atirpluB,  if  'iny,  mui't  l>e  re- 
funded to  tbe  di'fendanl,  or  hln  reiireaentatiTe.  If  tbe  BnnI  juiig- 
■nent  is  for  tbe  defrnilnnt.  or  tbe  action  abatex  or  in  discontinned, 
the  xum  depoaitnl.  and  remaininic  tmapplied,  must  be  refunded  to 
tho  defendant  or  hi«  representative. 
tidMltirta  tor  Co.  Proc.,  |  300, 

I  5mL    Wh^a  depoilt  to  1t«   paid   to  ■  third   pePB*n. 

.\t  any  time  before  the  depomt  ix  pnirl  into  court,  (be  defendant 
may  delirer  to  (fie  sheriff  a  written  direction,  to  pay  it  to  a  third 
peraon,  therein  specified,  in  tbe  erent  that  the  deFendant  be- 
comei  entitted  to  a  return  thereof;  but  without  exprcBsing  any 
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otlicr  contiiiguucy.  Tbo  <iiri'clion  must  1h!  acktiovk-i<?J^*d  i 
proved,  and  cyrlifiwi.  in  like  lunnuer  as  a  deed  to  be  rtM^onle. 
and  the  sheriff  mu9t  deliver  it  to  Ibe  officer  who  rect-iTt^  the  t 
posit,  who  must  note  the  HuljHtfliice  thereof,  with  tlie  ^iitiie*  ■ 
the  depoBit,  Id  bis  bopka,  and  ui>oii  the  two  certificates  of  pr 
meut  into  court.  The  money  thus  deposited  is  deemod  tfa.e  pn 
ertr  of  the  ibird  person,  Bu1ij<K:t  to  the  plaintiff's  Interest  there' 
and  subject  to  the  rights  of  a  creditor  of  the  defendant,  wbL_ 
the  direction  was  given  for  tite  purpose  of  hioderine,  delayiod^ 
defrauding  creditors.  The  moiie;.  or  the  reHUlue  thetecf,  m 
be  paid  to  the  third  peraon.  where,  br  tJie  provisions  of  tile  1_ 
two  sectloDB,  it  is  required  to  be  refunded  to  the  itetontloDt,  or  h 
represemative.  • 

I    tun.     {Am'd,    1«7T.]       gberlV,    wkeu    liable    kh     hall) 
dlnoharve  frsm  liability. 

II,  after  the  defendant  la  arr^-Nted.  he  escapiti  or  iu  ri>8CD(HL  ■ 
the  bail,  if  auj,  kIvou  bj  him.  do  not  Juxtify.  wlieii  iticy  are  ■■ 
a.ocefite<l,  or  If  tlie  slieriff  fiiils  to  pay  tlie  dcpuBit  into  court  a 
re<iQired  by  section  583  of  this  act,  the  alieric  la  liatile  as  bM 
But  the  sheriff  may,  except  iu  an  iictiun  to  recover  n  chattel,  «I«j 
charge  liimself  from  liability,  by  the  giving  and  jiiadticatioii  A 
Liail,  as  follows:  ' 

1.  If  the  case  Is  one  when-  the  order  could  be  RrnntL-d  onlj  I4 
the  court,  at  any  time  liefore  the  court  dircclit  the  imrfomuuMI 
of  the  act  specified  in  the  order. 

"    '         y  other  case,  at  any  lini<-  before  au  execution  is  isaaaj 

■    "  ■    ■  ,m 


t   the  person  of   the  defendant,   upon  a  judgment    in 


Oo.  Proc..  1  301,  KEd'd. 

t  SW.    Proceed  I DK*  on  JadKneBt  nxnlniif  iihrptir. 

If  judgment  is  recovereil  against  the  Rberiff.  upon  his   linbHttl^ 
_..     i.-:i    -^j  -^  .:__  .1 J  jj,  rptnrned  wholly   or   {Miirttfi 


liable  to  ahcrlff. 


not  give  bail,  or  if  he  gives  b;iil,  within  ten  dnys  after  the  JuBtlS* 
cation  of  the  bull,  the  sheriff  must  flic  wilb  tlie  clerk  the  order 
of  nrreHt,  or,  where  it  was  graiiled  by  Ibe  court,  the  eertified 
coiiy  lliereof  <lelivercd  to  him,  wilh  bis  return  thoreiipoii  in- 
dorBPil,  the  nnpem  upon  which  the  onler  of  nrrcst  wns  Krnnted, 
and  the  undertaking  given  un  the  part  oC  the  plnlnlllT.  Where 
an  order  of  arrest,  directing  the  arrest  of  two  or  more  dofond- 
anta.  bos  been  executed  ns  to  one  or  more,  but  not  as  to  a.ll  of 
them,  the  sherilT  may  file  a  copy  of  the  order  of  arrest,  loateMl 
of  the  original. 
aee  tl  SGI,  S62.    See  alK  Rule  4. 
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ARRB8T  AND  BAIL. 
ARTICLE  POtlKTH. 

CharsiinB  and  dUcharglng  bail. 


^ 


at  ball  tlHmpoD. 


□el(Ml  li  Imprlaoned  oo  crlDln*!  ci 


f  7i9t.    When  <lefeiidKnt   nmy  br  HBrreDilcred. 

Klcviit  iu  au  aotioQ  to  recover  u  chatlol,  the  btiil  mny  HUrreoiler 
the  defendant  id  their  own  eioiicrutlon,  or  the  derendant  may 
inrreDder  hiinselt  in  exoneralion  of  the  Imil.  before  the  expira- 
tioii  of  the  time  to  answer,  iu  an  actiou  nguinat  them.  The  sar- 
n-ndtr  mast  lie  made  to  the  Liberlff  of  the  county,  where  the  de- 
fpndBTit  wan  arrpHted. 

Od.  Pidc.,  1  188^  fliat  ud  lut  elaoKi.  ain'd. 

{  SBS.     Hon  Bnrrender  tv   be  made)  exoner«tt»B   of  ball 

Where  the  bail  enircnder  the  dctenduat,  the  surrender  most  lie 
made  in  the  toUowint;  manner: 

1.  They  maat  take  the  defendant  to  the  sheriff,  and  require  him, 
in  writing,  to  take  the  deleodant  into  his  custody. 

2.  A  eertitied  copy  of  the  undertaking  of  the  bail  must  be  de- 
lirered  tn  the  sheriff,  who  must  detain  (he  defeudaut  In  his  cus< 
tody  thereupon,  as  upon  the  originnl  mandate,  and  must,  by  a 
ontiSeate  In  writing,  acknowledfce  the  surrender.  I^pon  the  ap- 
[dicatlon  of  the  bail,  made  upon  notice  to  the  plaintiff's  attorney, 
and  upon  production  of  the  sheriff's  certlHcutc  and  a  copy  of  the 
uadertakinKi  a  judfti*  of  the  court,  or  the  county  judge  of  the 
coanty  where  the  actiou  is  triable,  may  malie  an  order,  direi^ing 
that  the  bail  be  exonerated.  On  filing  the  order  and  the  papers 
nsed  on  the  application  therefor,  the  bail  are  exonerated  ac- 
eordingly. 

U.,  part   of   I    IS8.    lio'd. 

i  eaa.    [Am'd,  IHTT.]      BbII  mar  Brrest  defendant. 

For  the  purpose  of  surrendering  the  defendant,  the  ball,  at  any 
place  or  at  any  time  before  they  are  Bnally  charged,  may  them- 
<el»c«  arreat  him,  or,  by  a  written  authority,  indorseil  on  a  cer- 
tified copy  of  the  undertaking,  may  empower  another  person  to 
do  M),  and  one  or  more  of  the  baU  may  thus  arrest  and  anrrender 
the  defendant,  although  the  others  do  Qot  Join  with  bim  or  them, 
for  that  pnrpoae. 

H..  I  US,  am-d. 

I  BO*,    V*lan(«rr  aarrcadert  •soneralloa  of  ball  there 

Where  thr  defendant  surrenders  himself  in  exoneration  of  hia 
bait,  be  must  present  bimaelf  to  the  sheriff,  and  require  the  sheriff, 
in  writing,  to  take  him  into  cmtody,  in  exoneration  of  bis  bail. 
The  alKvilf  nnat  detain  htm  accordingly,  as  prescribed  in  onb- 
dlTtalon  second  of  section  002  cf  this  act;  and,  if  requested  by  the 
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bail,  at  any  time  after  the  surrender,  the  sheriff  muet  by  a  cei^ 
tiScatc  Id  writing,  acknowledge  the  surrender.  An.  order  for  e«- 
iitieration  of  the  bail  may  Iw -procured,  as  prescribed  in  kcUou 
r>t>2  of  this  act. 

I  58R.  RlKhtB.  etc.,  mt  aherIK  who  I-  UuMe  far  Iwll. 

Where  the  sheriff  is  liable  as  bail,  he  has  all  the  rights  and 
privllcRes,  and  in  RUbject.  to  all  tJic  duties  and  liabilities  of  bail; 
unci  bail  given  by  him,  in  oi-dcr  to  disrharge  himsclr  (torn  lia- 
bilit.v.  must  be  regarded  ns  the  bail  of  the  defendaut  in  the  ac- 
tion. But  this  section  does  not  apply  to  nn  uctinn  to  recover  a 
'  f'hattel:  or  to  a  case  where  a  defence  arises  to  an  action  against 
the  bail,  in  consegUL'nce  of  an  act  or  omission  of  the  sheriff. 


bo  proceeded  against  by  a 

I  n07.  Ceruiln  exccattona  necHMirv  before  aetloa 
■KkIbbI  lull. 

An  action  may  be  brought,  ns  prcHCrilicd  in  the  last  section,  in 
a  case  where  the  order  of  arrent  could  be  graoted  only  by  the 
<-c)iirl.  at  any  lime  nfter  the  bail  have  failed  to  comply  with  their 
undertaking.  Where  the  undertakiug  ivas  given  in  an  action  to 
recover  u  chattel,  an  niliou  may  be  brought  thereupon,  at  any 
time  after  the  return,  wholly  or  pnrttly  uusatitified,  of  an  executioa 
for  the  delivery  of  the  poSBesaioa  of  the  chattel,  with  respect  to 
which  the  order  of  arrest  was  granted.  In  any  other  case,  an  ac- 
tion cnoiiot  be  brought,  an  prescribed  in  the  Isat  section,  nittil 
the  following  requisites  have  been  complied  with: 

1.  An  execution,  against  the  proiicrty  of  the  defendant,  must 
have  bee^i  Issued  to  the  sheriff  of  the  county  in  which  he  was 
arrested,  and  returned  by  that  sheriff,  wholly  or  partly  on- 
RBtisfied. 

2.  Au  eiecDtion,  agHlnst  the  person  nf  the  defendant,  moat 
have  beea  issued  to  the  same  sheriff,  and  by  him  returned,  not 
lees  than  fifteen  days  after  its  receipt,  to  the  effect  that  the  de- 
fendant could  not  be  found  within  his  county. 

2  R.  a.  ss,  1 31 R  BOm.  a»r),uu'd. 

I  BBS.  Dntr  ot  ilieFia  on  siich  esccDtlons- 

Thc  sheriff  must  diligently  endeavor  to  enforce  an  execution 
issued  and  delivered  to  him.  as  prescribed  in  the  last  section,  not- 
withstanding any  direction  he  may  receive  from  the  plaintiff,  or 

his  attorney. 


In  nn  action  against  bail,  it  is  a  defence,  that  an  ex«ciitioo, 
iigelnnt  the  property,  or  against  the  person,  of  the  defendant  in 
tbe  original  action,  was  not  issued,  as  prescribed  in  section  five 
hundn>d  and  ninety-seven  of  tliiR  act;  or  that  It  was  not  issued  in 
(■iilliripiit  time  to  enable  the  sheriff  to  enforce  it;  or  that  n  direc- 
tion was  given,  or  other  frnudnlent  or  collusive  means  were  used, 
by  the  plaintiff  or  his  attorney,  to  prevent  the  service  Qiareof. 
Id.,  I  ss,  am-d. 
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I  «0O.  Belief  of  ball  wkere  priaclpul  la  ImprlBOBCd  on 
«rlmlBBl  charKe. 

If  the  defendant  in  the  original  action,  after  bin  dlBcharge  upon 
bail,  Ib  imprisoned,  either  wlthia  or  without  the  State,  upon  a. 
criminal  t^hargc,  or  a.  oonTietion  of  a  criminal  offenoo,  the  court, 
in  which  an  aetiou  against  the  bail  in  pending,  may,  before  the 
expiration  of  the  time  to  answer,  and  upon  notice  to  the  adverse 
party,  make  Hnch  au  order  for  the  relief  of  the  bail,  aa  jastlce  re- 
quires. 
L.  IMS,  eh.  3SI,  I  i  U  Bdm.  sm,  HilMlluUrorOo.  Pnu  .  1 191 
f  «01.  Ball  esaBerated  hr  daatk,  •to. 

EfXrept  in  an  action  to  recover  a  chattel,  the  bait  must  be  ex- 
onerated n-here  either  of  the  folloivius  events  occurs,  before  tbe 
expiralion  of  the  time  to  answer  in  an  action  against  them: 

1.  The  death  of  the  oritrinal  defendant. 

2.  His  legnl  discharge  from  tbe  obliKHtinn  to  render  himself 
amenable  to  the  process,  direction,  or  proceedings,  with  respect 

•  to  which  tbe  undertaking  of  tbe  bail  was  mnde. 

3.  His  surrender  to  the  sheriff  o[  the  county  where  he  was 
arrested,  «»  prescribed  in  this  article. 

Where  either  event  occurs,  after  tbe  commencement  of  the  ac- 
tifio  against  the  bail,  the  court  may,  in  ita  ilixcretiun,  impose  Ihe 
payment  of  the  plaiiitllTs  costs  and  eipefises,  incurred  after  the 
return  of  the  execuliun  against  the  person,  as  a  coudition  of 
allowing  the  exoneration.  And  tlii^  c()urt  may,  by  au  order,  made 
upon  notice  )o  the  adverse  party,  grant  such  further  time  aa 
it  deems  just,  after  answer,  for  the  surrender  of  tbe  original  dc- 
fendanL  Id  that  case,  his  surrender,  within  the  time  so  granted, 
has  tbe  same  effect,  as  if  it  bad  been  made  before  answer. 

MkMUate  fori  B.  B.  aCt  M  X  uul  St.  ud  Co.  PKM.  I  im. 


D,g,t,ioflb,GoogIe 
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TITLE  XL 

Injnnctloii. 

Aitlel*  1.  Cuca  wb«e  in  InJUDCtlou  Duy  t»  fiuted;  fnDtlrc  toA  Mr 
I.  SecorllT. 

ARTICLB   PIRST. 

Catei  ieh«re  an  injunction  may  be  granted;  granting  and  • 


eiO.  Order  niiiit  retrlte  ■miiiidii  wnks  of  onXir. 
I   mm.    Writ    of  iBjvnotlon   Kbollabcd,   Kad    order    ankatl- 
tnted. 

Th«  writ  of  injunctioD  has  been  abolisbeO.  A  temporarr  la- 
junctioD  ma;  be  granted  bj  order,  aa  prescribed  in  this  article. 

Part  of  Co.  PiDc,.  |  21S,  iio'd. 

I  803.  InJaDCtlon,  wtk«B  the  risht  tbereto  deveiidB  apsB 
the  natnre  of  the  Bctlon. 

Where  it  appears,  Trom  the  complaint,  that  the  plaintiff  de- 
maiidB  and  ia  entitled  to  a  judgment  againat  the  defeodaat 
restraining  the  commiHsion  or  continuance  of  an  act,  the  commiB- 
aion  or  continuance  of  nhich,  dnrlnK  the  pendency  of  the  action, 
would  produce  injur;  to  the  plaintiff,  an  injunction  order  maj-  be 
{(ranted  to  realrain  it.  The  case,  provided  for  in  this  sectioii,  ii 
described  in  this  act,  as  a  case,  where  the  right  to  an  injanctlOTi 
dependa  upon  the  nature  of  the  action. 

Co.    Pcoc,,    I    210,    flnl    rlniiM,    na'd. 

i  (MM.  {Am'd,  1877.]     Id.)  wheM  the  rlsht  thento  devcada 

In  either  of  the  following  cosea.  an  injunction  order  may  also  be 

1.  Where  it  appears,  by  affidavit,  that  the  defendant,  dtiring 
the  pi-ndfucy  of  the  action,  is  doing,  or  procuring,  or  suflcriDK  id 
he  done,  or  threatens,  or  is  about  to  do.  or  to  procure,  or  suffer 
to  be  done,  an  act,  in  violation  of  the  plaintiffs  rights,  respc^ing 
the  subject  of  the  action,  and  tending  to  render  the  judgment  in- 
effectual, an  Injunction  order  ma;  be  granted  to  reatrain  bin) 
therefrom. 

2.  Where  It  appeara,  by  affidavit,  that  the  defendant,  darinc 
the  pendency  of  the  aclion.  threatens,  or  is  abont  to  remove,  or 
to  disiHise  of  his  property,  with  intent  to  defraud  tbe  plaiDtlff,  as 
fDJiivction  order  may  be  granted,  to  restrain  the  removal  or  di*' 
positioD. 

SobatltDlad  lor  tba  rcmalDdtr  ol  Co.  PrM.,  |  ttH. 
14S 


.oogic 


e.  7. 1 8.  »■  1  INJUNCTION.  gg  806-10 

I  «UB.  [AB'd,  VOW,]  HcatrletlsBii  npon  iBjaaetlon  to 
wrttAtm  H>B(e  aUeera. 

Where  B  duty  is  imposed  by  statute  upon  a  State  officer,  or 
board  or  State  olBours,  an  iojuni^tiun  order  to  restrain  him  or 
tbem,  or  a  person  employed  by  him  or  them,  from  the  perform- 
met  or  that  dnty,  or  to  prevent  the  execution  ot  the  xtatute, 
sbill  not  be  granted,  except  by  the  anpreme  court,  nt  a  term 
thpreof,  Bitting  in  the  department  in  which  the  offleer  or  bonrJ  is 
locited,  or  the  duty  is  required  to  be  performed;  and  upon  notice 
of  the  application  therefor  to  the  officer,  board,  or  other  person  to 


I  Mt.  By  irhOBi  lujniifltloii  sranted   IB  other  ««■«■. 

Kieept  where  it  is  oyierwise  specially  prescribed  by  law,  an 
■ionrtion  order  may  be  granted  by  the  oourt  in  which  the  action 
k  brought,  or  by  a  Judge  thereof,  or  by  any  county  judge;  and 
rtere  it  is  granted  by  a  judge,  it  may  be  enforced  aa  the  order 
Mlheconrt. 
:     Go.  Piw.,  put  ol  i  21S.    See  H  1TB7,  1802,  180S. 

1  «OT.     [AjbM,    JBTT.]       Proof    neceaBarr    to    prociIPe    1«- 

Tlie  i^rdcr  may  be  granted,  where  it  appenrs  to  the  court  or 
ioizf,  by  the  affidavit  of  the  plaintilf,  or  oay  other  person,  that 
tnRcifnt  grounds  exist  therefor, 

U,  put  Df  ':  220,  tm-i. 

I  ms.    [Am'd,   ISTT.]     At  wliat   time   the   order  nuy   bo 


ITic  order  may  be  granted  to  act. 
any  time  after  the  comtaencement  o 


I  M(h    Wli«n  aotlec  reqolred   or  not  reqalred.      Injnno- 
,   f*a  pcadlBtf  BB  Bppllcatloii. 

The  orcler  may  be  granted,  upon  or  without  notice.  In  the  dis- 
;  wtion  of  the  court  ov  judge,  unless  the  defendant  has  niiswerod; 
■  ir  wbich  case.  It  can  be  granted  only  upon  notice,  or  nn  order  to 
^^-  canne.  Where  an  application  for  an  injunction  is  made 
"pon  notice,  or  nn  ordpr  to  show  cause,  either  before  or  after 
tsnrer.  thr>  court  or  jndge  may  enjoin  the  dcrendunt,  until  the 
'"wiataml  deeision  ot  the  application. 
H.  t)  BI  ind  22S.  «D»lldBtMl. 

i  no.   Ordrr  mnnf  recite  icraBndKI  nrpvlee  of  order. 

TV  injunctlnn  order  must  brieflv  recite  the  proiinds  for  the  In- 
anition. Where  it  Is  granted  by  the  court,  it  must  be  serred  by 
Morhig  a  errlified  copy  thereof;  where  it  Is  Ernnted  by  a  judge, 
be  Bprveil  by  showing  the  original  order,  and  dcllTering^a 

d  in 
■nlct  OB  nrpontloDi,  ■ 


"TO  thereof.    Bervlce  of  the  order,  npon  n  corporntlf  — .  - 

™»  a»  proscribed  in  this  act,  for  making  pernonal  service  of  a 


„KW|C 
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AItTICI.&  flBCOND. 

Seevrity, 

Bee  Sll.  Secniltr,   OD  tUtiog  proceedings  Id  (d  aetian,  Iwlw*  trtaL 

SIX.  Id.;  nfler  trial,  aud  ^fore  jDdgmeat. 


.'•:!S 


tenllct,    Id  ejeetmoa 


t  all.     SEonplty.    «D    BtarlBor    proccedlnsa    tn    «n     ■■  i|tl»M|. 

Ad  iiij'inction  order  shnll  not  be  grantod.  to  star  tlie  trial  ot  aa 
action,  in  wliich  the  coiii|jln1nt  ilruiaiidx  jadgmeut  Tor  a  som  at 
moncr  only,  artpr  issut'  lias  been  Joined  therein,  nnlesa  tbe  parUr 
applying  tncroror  gWea  aa  undertakhiK  to  the  party  cajoine^ 
with  BalRcient  aun'lieB,  to  the  effect,  thnt  he  will  paj-  to  tbe  party 
enjoined,  or  his  reiiresentntive,  all  dntnnKcs  and  coilH,  which  10*7 
be  ri'Ciiverocl  hy  him  in  the  aelion  stayed  by  (ho  injunction,  oat 
exceedins  n  enin,  spceified  in  tht>  undiTliiliinK:  and,  nlao,  all  daik- 
neea  nnil  conta  thnt  may  Iv  awan1(<<l  to  him,  in  the  action  in 
which  the  Injnnetion  order  is  granted. 

2  n.  B.  188.  1  13»  <Z  Edm.  IM). 

I  eiZ.     la.l  after  iFlnl,   kimI    before  InilKmeBt. 

An  liijuiiction  order  sliall  not  bo  smnted,  to  stay  proceeding* 
in  an  aetioii  speoifiiHl  in  the  Ian!  geciioiL,  flttcr  verdict,  report,  or 
dcciHioQ,  and  lieForo  Html  judgment  thereupon,  unleas  a  sum  of 
money,  nnflicient  to  cover  the  HUni  awarded  b.v  the  verdict,  report, 
or  derlaion.  and  the  ciistH  of  the  netioii,  Ih  Hrst  paid,  by  tbo  narV 
apptyinic  for  the  injunelinn  into  llif  cdurt,  in  which  hia  notion  u 
Commenii'd.  or  nn  nnderlakine  for  the  payment  (borent,  with  in- 
terest, iH  Biveii,  an  prtKcribed  in  this  article. 


;  (ll».    (Am-d,  1H77.1      Iil.i  atlc-r  JntlKineiit. 

An  Injunction  onier  Rhnll  not  In-  uranted.  to  Rtny  prooeedinm 
ii|)on  a  jndcmeni  for  a  Riim  of  money,  tinleHU  the  follnwinK  reqni' 
Bites  are  complied  with,  by  the  party  n[>ply1nR  tlurefor; 

1.  The  full  anioiint  of  thi>  jniiKnieiit,  Ineliidinit  interest  and 
costs,  must  lie  paid  by  liiin.  into  the  ciiiirt  lu  which  hia  action  la 
commeticeil:  or  an  nnderlakinK-  in  lieu  thereof  must  be  given,  aa 
prescrilKMl  in  this  article. 

2.  He  must  also  Kive  an  nndertakini;.  with  sufficient  stirr-tioa.  to 
pay  to  the  party  enjoined,  all  damazes  and  coxta.  which  may  be 
awarded  to  him  by  the  court,  in  the  action  in  which  the  iniunctioD 
order  is  granted;   not  exceeding  a   sum,   speciQed   Ln  the   under- 

H.,  1  1«L 
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I  ei4.   Hoaer  Aeposlted  mar  <>«  pnld  «ver. 

Monpf  paid  into  i^uurt,  us  preBcribttl  in  tht>  liLut  two  ttectlons, 
OMJ  be  paid  over,  by  tbi;  dirttljoii  uf  Ihe  court,  to  tile  luirty 
vfaose  prttcMKJinBB  are  stayed,  upon  hie  eiviuK  uu  audertutiug  to 
the  people  of  the  State,  with  suttiL-ieut  tiurvtUw,  la  a  buiu  fixed  by 
Ite  rourt.  to  pay  the  money  and  iutereiit,  ur  uuy  iiurt  thereof,  aa 
^rcclud  in  the  order  or  judKmeDt  of  thu  courL 
I  R.  a.  18S  (S  mm.  IM),  I  143,  «m'd. 

I  4119.  L'ndertflklnv  lo  be  cnncellvd  HkereoiBOn. 
Where  mnupy  so  paid  into  court  has  t>eeii  paid  over  to  tbe  party 
mbote  proec^dintiE  are  stayed,  it  Ibe  liual  deciHion  of  the  action, 
in  which   Elio   iujuuction  order  is  grnuiud.   ia  aguiiiBt  the  party 
ablaiaing  It,   the  court  must  givo  such  UireotioiiB,  as  justice  re- 
qaimi,  uitb  respeet  to  caiicvlline  the  uudenalciiig  given  by  the 
HineEsful  parly;  making  perpt-tuul  the  iiijuiictlou  stayitig  collec- 
tion of  the  judgmeat;   and  requiriug  the   judgmciit   to   be  di»- 
th«rj:pd  of  record. 
IL.  i  tu. 
f  S18.  Srcarltr  ob  atmjtum  proceeillVKB  Bflvr  verdlel.  In 

An  inJQDetion  order  shall  not  be  grunted,  to  stay  proccedliige  in 
■D  idion  of  ejectment,  or  for  dower.  Hfter  vi'rdiel,  report,  or  deei- 
tiou.  nnlenu  the  pnrly  applying  therefor  girea  an  uoderliiking, 
wiih  snlficient  unri-liea,  to  pay  to  tlie  piirty  enjoined,  or  hia  repie- 
Kntitive,  all  damatnis  and  cositt,  not  exi-eediug  a  sum  speclGed  la 
tlw  nndprtaking,  which  may  he  awarded  to  him,  In  the  action 
Khrniu  the  injunction  wae  granted. 
St..  I  IM,   un'd, 

I  SIT.  Id.)  dsnMireB  to  tnclDdc  wiute. 

Where  an  undertaking  is  given,  as  prescribed  In  the  last  sec- 
tioB.  the  dAmagea  to  be  paid,  uiMu  the  vacating  of  th<!  iujuncticm 
order,  or  the  decittion  of  the  action  aeainst  tht-  party  obtaining  it, 
i  iBclnde.  not  only  the  reasonable  renta  and  prolils  of  the  real  prop- 
!  erty.  recovered  by  the  verdict,  reimrt,  or  dceiBion,  liut  all  waste 
I  Momitted  upon  the  property,  after  the  grunting  of  the  injunction. 
i      U..  I  lU.   8ea  1  623,  port. 


«f  this  article,  to  be  paid  inlo  court,  the  conrt  or  jnilce  may  dis- 
pnwi  with  the  payment,  nnd  may  reiinire  the  party  to  give,  in 
Bm  thereof,  an  utnlertJiking.  with  two  or  niore  suretii's.  to  pay 
'Strain  specified,  with  Interest,  as  directed  liy  Ihe  court.  If  an 
""^"taking  13  required,  in  addition  to  the  deposit,  Ixith  under- 
I'tingE  Duy  be  contained  In  the  same  instrnmcnt,  ut  the  election 
°'  Uw  party  applying  for  the  injunction. 
M.  i  IM,  .m'd. 

)  n».  DBdCFtBklBV  BOd  dcpoBitt  irlirB  dlapeBiied  witk. 
Ttit  foregoinir  Boctions  of  this  ortiele  do  not  apply  tn  a  cnse. 
■fc«e  an  injiinc-tion  order  is  applied  for.  to  star  prneeedlngit  in 
•sntljCT irtion.  on  the  ground  that  a  judgment,  Teriliet,  re|>ort.  or 
*fi»ion  therein  was  obtained  hv  netnnl  fraud.  In  that  case,  the 
(Mit  or  JDdge  grantiog  the  Injunction  order  may  dispense  with 
10  145  > 
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tho  (iepoBit  of  money,  or  the  esecutiou  of  an  undertaking,  except 

an  prescribed  in  the  neit  seetion. 

i  620.   lAm'a,  IKTT.]     Seearltr  1b  other  caaea. 

Where  Bpecfal  provision  is  nol  otherwise  nuide  by  law  tor  tbe 
■ecuritj'  to  be  given  upon  an  injunction  order,  the  party  applying 
therefor  niUHt  give  an  undertaking,  executed  by  bini.  or  by  one  or 
more  BiiretieH,  iia  the  court  or  judge  direets,  to  the  effect  that 
the  philntlff  will  imi;-  to  tho  onrty  enjoined,  such  damages,  r  -"  ~~ 
cecditiK  a  sum,  iipi.>cifir<l  iu  fbe  undertaking,  a.    '~        ~ 


I  4Kei.  ttiieclal  CBHFB  excepted. 

Tlie  roreguing  pruvisiouH  of  this  article  do  not  affoct  anr 
Hpeeiul  Hlalutorj  iiroTisioii,  n-lierehy  Mccurily  upon  grautiup  as 
Injuuetioii  tinier  may  be  (lispenaeil  with,  iu  a  particular  cnse,  or 
the  w-i-urity  to  bo  givou  iu  ii  particular  case  ia  otiierwise  r*>KHlated. 

I  oaa.  [RepcHh'.t.  1877.] 

n*il,  1M7T.]     DamiiKeii.  hoW  D 


aK-ertniiied  iiud  deterininod  liy  the  court,  or  (ij-  u  referee,  ap- 
pointed by  the  court,  or  by  ft  writ  of  inauiry,  or  otherwise,  as  the 
court  Hhnll  direil;  and  the  deciuioii  of  the  court  thereupon,  or  an 
order  confinuiug  the  rep(irt  of  the  refen-e,  la  conclusive,  ns  to  the 
aniiiunt  of  those  damugea,  uimui  nil  the  persons  iviio  hnve  exe- 
culed  the  undertnkiug,  uuless  it  is  reversed  ujwii  appeal.  The 
cimrt  may,  in  its  discretiou,  direct  that  the  Huretiea  have  Dotice  of 
the  hearing,  or  of  nu  uppcnl.  aud  luay  prescribe  the  time  and 
manner  of  glvinK  them  notice. 
Co.  Froc.,  Iwt  WDt^ncH  otHtat^BHSU,  and  put  ot  I  IU.  1 R.  a.  in. 
1  '624.  DasaBCB  iiaatal>ed  br  >  third  peraon. 
Where  the  defendant  enjoined  whs  au  officer  of  ft  corporation, 
nr  joint-Htiick  axsociatinn.  or  a  bailee,  ajrent,  trustee,  or  other 
reiireaentnlive  of  another,  and  the  damages,  sustained  by  him, 
are  less  thuii  the  sum  spi'ciGed  in  the  undertaking,  the  court  or 
the  n-feree  may  nlso  separately  ascertain  and  determine  the  dam- 
oRt-H  HUKtninvd,  liy  reason  of  the  injunction,  by  the  corporation, 
awuii'latioll,  or  person,  whom  the  defendant  representa,  to  an 
auionnt  nut  exet-eding  the  surplus  of  the  sum  inieciGed  in  the  un- 
dertnkiug: and  those  damages  may  be  recovered  in  a  separate  Me- 
llon, brought  ns  prescribed  in  the  next  section. 

I  625.  AetloB  on  the  nndertitkliitf. 

Where  the  damages  have  been  ascertained  by  the  decision  of 
the  court,  or  the  conBrmation  of  a  referee's  report,  as  prescribed 
in  the  last  two  sections,  any  person,  entitled  ro  the  benefit  of  an 
undertaking,  eiecoled  pursuant  to  tbe  provisions  of  thia  title, 
may  bring  an  action  thereon,  without  (urtner  leave  or  the  court. 
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ARTICLE   THIRD. 

Vacating  or  modifying  an  injunetioti  order. 


jUvmtioa    to  TACnte  or  modlfTp  wlEboat  ootlea. 
OB^  Wken    prior   iDotLon  not  to  proJiiiUn  nliHqa«Dt  appIlattaB. 


I.  .Mwllcat 


I  SCO.  [Am'd,  18MI.]  ApvllealloB  ts  vKoale  or  noillfrt 
wl(k*Bt  aBtlcF. 

Whero  Iho  iujunctioD  onltr  whb  tcraDlcd  wilhiiut  notice,  tlie 
IHinr  cnjoiiKHl  niny  niiply,  ayou  thv  pniwrs  u|hjii  n'lik'li  it  wuh 
KTUDlod,  for  an  order  vai-uliiiK  or  uiudifyiug  the  iiijuiiL'tiim 
uriier.  Sucli  a.a  'niiplicatioii  oiar  \m  madi;  nilhout  iiuticc,  to  the 
judge  or  juntico  who  graiilcil  the  onler,  ur  who  hehl  the  tcnu  of 
ihc  cuDrt  where  It  waa  ernulml;  or  to  a  term  of  thu  apl«'Hiitc 
iUtuIou  of  the  Buprt'ue  court.  It  caiinot  bo  madv  without 
Doiiri-,  to  auy  olliir  Juiltte.  juatk-c  or  torm,  uuleHB  the  applicant 
prodwett  |>ro«r.  by  ulfiduvll.  tbut.  b^r  rvusuu  uf  the  aliaeiice  or 
utht-r  disabitit]'  of  the  Judce  or  juHtint  who  Kmiitcd  the  order, 
tile  apiiliciitiou  caunot  be  niiule  to  him:  and  Ihut  the  applicant 
will  be  exposed  to  great  iniury.  by  the  delay  required  ror  an 
applicntion  apoa  notice.  The  affidavit  must  be  filed  with  the 
rlerk;  and  a  copy  thereof,  and  of  the  order  vacaliin;  or  moiJIfjin); 
(be  injunction  order,  must  be  aerved  upon  the  plaliitiCTH  attorney, 
brfore  that  order  takea  effecL/7i«tt^'»Ha/ ^  m«»  C»  o^  jH^. 

lOXT.   lAsa'd,    1MT8.1    Id.|  apOB  moHet. 

Whpn-  the  injunction  onier  was  (tranted  without  notice,  or 
whi-re  it  was  (Criinted  upon  notice,  with  leave  to  apply  to  vncnle 
nr  mollify  it,  the  party  enjoined  may  apply,  upon  notice,  lo  the 
tadge  who  granted  it,  orto  the  court,  at  a  term  where  n  con- 
teeteU  motion  in  the  action  may  be  heard,  for  an  order,  rner.^iiiic 
nr  niodifyinK  tlte  injnnetiou  oriler.  Such  nn  application  r.iny  Iw 
fomided  upon  the  papers  upon  which  the  injanctlon  wiig  fnaoti'd; 
or  npon  proof,  by  afndavit,  on  the  part  of  the  defendant:  or 
both.  Where  it  is  fonnded  apoD  proof  ob  the  part  of  the  ite- 
fendant.  It  may  be  oppoaed  by  new  priiof,  by  affiiiuvit,  ou  the 
put  of  the  plalntilT,  tenainjf  to  Buetatn  the  injunction. 
ca.  Ptoc,  M  >9S  B>d  SM.  am-a.  Bm  I  SM  pnt. 

I  BXS.   'n^faen   prior  motloB  aot  to  prejudice    •Dbacqneat 

■DPlleKtlOB. 

The  KrantinK  or  denial  of  an  application,  mnde  as  prescrilwd 
'd  the  last  Hection,  founded  only  upon  the  pnpern  upon  which 
the  Injunction  order  wan  granted,  doCB  not  prejndicc  n  Kulise- 
qnent  application,  ieasonabiy  made,  fuundcd  u|)on  proof,  by 
■Sdartt.  on  the  part  of  the  defendnnt.  And  the  srantinf;  or 
denial  of  either  application  does  not  prejndice  n  Babaeqoent 
■pplicBtion,  Hensonahly  mnde,  founiJed  upon  the  failure  of  a 
tompiaint,  which  had  not  been  made  at  the  time  of  the  former 
ipplication,  to  set  forth  a  canse  of  action,  siilHcient  to  entitle 
t£e  plaintiff  to  the  iDjnnction  order,  upon  one  or  more  grouoda, 
ndted  therein. 


„Cooglc 
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g  Oaft.  [Am-d,  18»3  nnd  ISS4.]  Nen  uiKlerlnkln*  nmy  be 
reanlred. 

Upon  (lie  Ucariug  of  an  applicntlon,  upon  uoticc,  to  vnittte 
or  niodity  au  injunction  order,  the  court  or  judge  may  require 
ft  new  undertaking,  in  the  same  or  in  n  different  sum,  to  be 
given  by  tbe  ptaintilT,  witb  the  like  sureties,  and  lo  the  like 
cffeet,  OS  upon  grantliig  an  original  order.  Tbe  iiersi'us  eiecutiiiK 
the  new  undertaking  become  liable  thereon,  an  if  they  had 
executed  it  upor.  the  granting  of  tlip  origliinl  order.  The  per- 
80  UK  who  executed  the  original  uudertnkiiiK  reniolu  liable 
Ihcreoii,  until  the  new  uudertuking  is  given  nnd  appro ved,  and 
no  Joiiger.  Upon  Bucb  hearing  the  court  or  judge  may  where 
the  iilleged  wrong  or  Injury  ie  not  irreparable  nnd  is  eapahle 
of  being  adequately  compensated  for  in  money,  vacate  tbe 
injunction  order  upon  tlie  defendant's  ciocutinf;  an  undertaking 
in  such  form  and  amount  and  with  ench  surittics  as  the  court 
or  judge  shall  direct,  conditioned  to  indemnify  the  plaintiff 
against  any  loss  sustained  by  reason  of  vacating  such  injunction 


vlfOCt    Duly    of    AD    1101- 


Ujwu  the  hearing  of  a  comeHted  application 
order,  or  to  vai-nte  or  modify  such  un  order, 
has  the  effCL't  only  of  an  affidavit. 

{  031.  .[iieppfticd.  1877-1 

i  oaa.     [Reiwaied.   1877.] 

I  «38.     [RepcJk-d,    1877.] 

I  «34.    [Repenled,  1877.J 
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1 ».  I       ATTACHMENT  OF  PROPERTY.  |§  BSO-M 

TITLE  lU. 
Attachment  of  property. 

1.  Cute*   where  ■  wimnt  of  ■Itccbmeiit   maj'  be  grmted;  lud  p»- 

re«4llDjrB   DpOD    gTDDttDg   tbe   UUIG. 

L  BiecntliiE  llie  WHmint,   pending   tbe  icILon. 
L  VanttDB  or  modlfrlDK  tbe  wirrsnc^  dlKbuijlnc  tbe  ittaclinient. 
L  KeiciiI»tIoiii   where    Iheie   are   two  or   mnre-  warrauii  aialnat  tba 
■ana  detendaot. 

'^"l"'"}''  the  warrant  la  vaqated  or  ani.uUeil.  or  tlie  attach- 
meat  lUscbaiced' 

ARTICLIS  C-IRST. 


I.  Id  wliat  KCtloiki. 


•;  What  ma« 

be  tbown  to  procDre  tbs  ir 

.  Warrant  In 

action  agalnat  public  oDcwt, 

:.  Wliea  and 

b;  wiiosa  tbe  wanant  mar  Ix 

B.  AiBdatlt. 

J  be  Bled.                             ' 

.  Secarlt)'    o 

oblalDluK  warrant. 

.  OHKcDto    O 

warrant;  to  whom  directed. 

Mt.  TaltdUr  ot   DiidertaUiic. 
I  OS.  [Am'd.  18SB.]    In  irbst  kctloUB.' 
A  vurant  of  attachment  agaiuat  the  propprty  of  ooe  or  more 

detendBDt*  in  an  netion,  may  be  Kraut*il  iipou  the  appliealion 
o!  Ihe  plaintiff,  as  upetified  In  the  neit  sfctioH,  where  the 
iMion  ia  to  recover  a  sum  of  money  only,  as  dmuagts  for  one 
ijr  more  of  the   following   causpn: 

1.  Breaeh  of  contract,  espreaa  or  im|>lieil,  other  Ihnn  a  coutrnct 
to  inarrr. 

2.  Wrongfnl  eouTerBioii  of  iterHoual  property. 

3.  An  injnry   to   person  or  property,   in  conHcauenee  of  negU- 
mve.  fraud  or  other  wrongful  act. 

KM.  [Aaa-d,  ISSS,  18S».]    Wlwl  ataat  be  nhowii  to  pp^Mjore 

^  To  entitle  the  plaintiff  to  such  a  warrant,  be  muat  aliow,  by 
iffidarit,  to  the  satisraetiiMi  of  the  judge  granting  the  name,  hi 
toUovB: 

L  That  one  of  the  eauset  of  action  ^)ecified  in  the  liiat  Nec- 

Don  eiistf  aguittet  the  defendant.      If  tile   aelioti   in   to   reeoTer 

^nianeB  for  breach  of  contract,  the  alfidaTit  raiiHt  hIkiw  that  the 

mBtifl!  is  entitled   to   recover  a  suin  stated   therein,   over   anil 

ibore  all  counterclainui  known  to  him. 

i-_  lliat  the  defendant  is  either  a  foreign  corporation  or  nnt  a 

;    f^eat  Of  the  atnte;  or,  if  he  Is  a  natural  person  and  a.  resident 

,    w  tke  »tate,  that  he  hoa  departed  therefrom,  with  intent  to  <ie- 

I    OMd  bis  creditors,   or   to  avoid   the   wrvice  of  a   summoiirt,   or 

»M»  hinualf  coQce«Ied  therein  with  the  like  intent;  or,   if  the 

«f*Bd»nt  is  a  natural  person  or  a  domestic  corporation,  that  he 

•fit  hai  rsi^ved.  or  is  about  to  remove,  properly  from  tbe  state, 

I     '™,''''Mt  to  ^efraud  his  or  its  creditors;  or  has  assigned,  dia- 

JJIIMof,  or  Hcreted,  or  is  abunt  to  aasiicn,  dispose  of  or  aeerete 

I     J^*'tr  with  the  like  intent;  or  where,  for  the  purpose  of  pri>- 

'^°at  credit,  or  the  exteaiioii  of  credit,  the  delcndaDt  hna  made 
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with  hlH  knowledde  nnd  nixinlitiivuoe  as  to  bin  Gnancial  r  . 
■ibJllt;  nr  stsDilinK:  or.  n-licre  Iho  dofeiiilncit.  beUiE  na  ndult  nnd 
a  nwidciit  ot  the  Htute,  biia  li^eii  cimtinuouBly  without  tbe  state 
of  New  York  for  more  thjin  rix  mnatha  next  before  the  grantinR 
of  the  order  of  iiublicntion  ot  the  Bummona  aguiTiKt  him,  and  has 
not  niadi'  a  dwiKHutioii  of  a  ihtkou.  upon  whom  to  serve  a  aum- 
luona  ill  his  iH-hiilt,  im  iirescriiifil  in  aeetioa  four  hundred  and 
thirty  of  this  nt-t;  or  a  di-HiRnnlion  ho  made  no  tonj-er  nMiutins  iu 
force;  or  Berviec  uinni  the  peraon  so  licsi^uated  cannot  l>e  utada 
within  Ibe  Ntiile.  after  diliiieut  efforL 

L.iaH,  cb.STS:  L.]l«.i:li,9M.   tavBBdtltKf  W,V»>.  , 


lion  ol  tlie  |iiaiutiff,  where  Ihe  coinplnnit  detuiilidH  jiidKineiif  for 
u  Hiini  iif  inuney  only;  and  it  niiiH-ars,  by  nflidavit,  liint  the 
afliou  ia  lirought  to  recover  money,  tiiadB,  creilltH,  or  other 
property,  held  or  owned  by  ttie  State,  or  held  or  owikhI.  otliclaliy 
or  otherwiKp,  for  or  in  behalf  of  a  public  Koverumeutal  interest, 
by  a  muiiieiiial  or  other  public  con>oratlon,  board,  oflicer,  cna- 
todtun.  agency,  or  aRent,  of  the  Stale,  or  of  a  city,  county, 
town,  vlllnce,  or  other  division,  subdirlaion,  department,  or 
portion  of  the  State,  which  the  defendant  haa,  without  riieht, 
obtained,  received,  converted,  or  disposed  of;  or  in  the  obtaJnlng, 
reception,  payment,  conversion,  or  disposition  ot  whicli,  withont 
riKliI,  he  haa  aided  or  ntietted;  or  to  recover  douinKt'a  for  bo 
obtniniuK.  receiving,  payinx.  eonvertinK.  or  dlHiKMing  of  the 
same:  or  the  aidiiiE  or  alx'ttint;  thereof;  or  in  an  action  ia 
favor  of  a  private  peraon  or  eori>oration,  bronffht  to  recover 
liamasee  for  an  injur;  to  jiersonnl  proper^  where  the  llabilitr 
arose,  in  wliole  or  In  part,  in  eonaequence  ot  the  false  atat*- 
menta  of  the  defendant  as  to  bis  reHponoibility  or  credit,  id 
writine.  iin<ier  the  hand  or  sieiintnre  of  the  <lefendnul  or  his 
authoriicd  npent,  mnde  «-ifh  hiw  Itnowiedjie  and  n«jnlcaccnce. 
In  order  to  entitle  the  plaintiff  to  n  warrant  of  attachment,  in 
the  onse  apoeified  in  this  section,  he  mnat  ahoiv,  bf  affidavit, 
to  the  satisfaction  of  the  iiid);e  grantinf!  it,  that  a  aufficient 
cause  of  nefioD  exists  against  the  defendant  for  a  aum  stated 
in  the  affidavit. 


1    0.18.   [Am'd,    187T.]    Wl>«u    KBd    by    whoB    tbe    wamtB* 

The  warrant  may  bo  granted  by  a  judce  nt  the  court,  or  by 
any  county  jiidite.  to  accompany  the  mimnions,  or  at  any  time 
after  (he  com  men  cement  of  the  action,  nnd  before  final  Judg- 
ment therein.  Femonal  service  of  the  aummons  must  b« 
made  upon  the  defendant,  BKninst  whose  property  the  warrant 
ia  (cranled.  within  thirty  daya  after  the  (trnntinir  thereof; 
or  else,  before  the  expiration  of  the  snme  time,  si-rvice  of 
the  summons  by  publication  must  be  commi'nced,  or  eerrfee 
thereof  must  be  made  without  thn  State,  porsuant  to  an  «Td«r 
obtained  therefor,   as  prescribed  in  this  act;  and  tf  pubHcntlOtt 
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bu  been,  or  is  tbereatter  commencvd,  the  eerrice  must  be  made 
-unplete,  by  the  continuance  thereof. 


SoWJKUe    tor    Co.    Proc..    I    2SS,    aoJ    tbe    latter    put    ot    |    2Zr.    Sm 

t  OS*.   [An'd,  IS7T.J    AAdKvltB  to  b«  ai«d. 

The  plaintiff   procaring   the   wftirant   must,    within   ten   day* 
sfltr  the  jfrantiug  thereof,  cause  the  affidavits,   upon   which  it 
Has  Kmntol,  to  be  filed  in  the  office  of  the  clerk. 
Oa.  Pnc.,  lut  Koteuce  of  g  S3S. 
I  »M.  SccBPlty  on  obtalalac  irarpant. 

The  judge,  iMrfore  gruntlotc  the  warrunt,  must  require  a  written 
imdpnakiDg,  on  the  part  of  the  plttintiff.  with  HUlUcient  surctieH, 
l«  ihe  effect,  that  If  the  defciiduut  n-oivem  iuilgmettt.  or  if  the 
wirrsnt  is  rucaled.  the  plaicitiff  will  [My  all  costH,  which  may 
W  inanled  to  the  ilt'feudaut,  and  all  daniatn's.  which  he  may 
sustniQ  by  ivaBon  of  the  attachment,  not  exci^'cling  the  buid 
HPH'iBed  in  thi>  iindiTtaking,  which  muRt  be  at  least  two  hundred 
in>l  Qtly  dotlnrs.  But  this  aection  does  not  apply  to  a  cuh<', 
»l»n-  the  action  is  brouKht  for  a  canBe  sttedlicd  in  si-ction  1137 
of  tliii  act,  or  wliere  it  is  B|iecinlty  nrutcribed  by  law  thnt 
swnrily  mny  tie  dispensed  with,  or  where  the  security  to  be 
fina  is  specially  rcKDlaled  by  law. 
U.,  1  230,  iiD'd.    See  |  Sll.  [uat. 

I  Ml.  CoBteata  o(  WMcntnti  to  TThom  directed. 
The  warrant  must  be  Buhscribed  by  the  Jadge  and  the  plalntifTa 
ittorney,  and  must  briefly  recite  the  Fronnd  of  the  attachment. 
It  may  be  directed,   either  to  the  sheriff  of  a  particular  county, 
ot.  pracrally,  to  the  sheriff  of  any  county.     It  must  require  the 
swnff  to   attach    and   safely   keep,    bo    much    of   the   pro[>erty, 
within  his  county,   which  the  defendant  has,   or  which  he  may 
h»",  at  any  time   before  final  Judnment  in  the  action,   as  will 
Mi»ry  the  plaintiff's   demand,   with   costs   and   espcnBcs.      The 
unonnt  ot  the  plaintiff's  demand  must  be  specified  in  the  warrant. 
"  Rated  in  the  offidnTit.     Warraule  may  be  issued  at  the  same 
taae,  to  theriffB  of  different  counties. 
U.  I  at.  im-d  and   cnlarsHl.    3»  anle.    I  SB.  See  a]»  Bale  13. 
I  HI.  Valldltr  of  BBdertBklas. 

It  is  not  a  defence  to  an  action  upon  an  undertaking,  giren 
ipnTi  (TTsnting  a  warrant  of  attachment,  that  the  warrant  wat 
mnted  Improperly,   for  want  of  inrisdiction,  or  for  any  other 
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ARTICLB    SECOND. 

Executing  the  warrant,  pending  the  action. 

Em.  6*3.  tRepeaI«d.1 

i;  Aim 
r.  Id.; 


040.  AItiichmPBI_of_  uii^a  * 
M».  Ic 


■filled.   *"""'  "'  iMurr  o     vesao  s     /  «    c 

664.  Sherffl  Qiu»t  mnke  liivenlury. 

6H.  I'erlibible  (oods  t.oA  bdIihiIs  io  Iw  auld. 

O&T.  culm  o/  prapwrty:  how  tried. 

eaS.  rrocvedlnn.    It  rhlinsnt  siicc-cwli. 

WW.  Flndlns,  not  lo  prpludlw  rlirlil  uf  cUlmniit. 

061.  Anpnlaen  to  be  (woni:  Taluiilloii  to  b«  retained. 

«62.  UnScrUklBs  to  Iw  eL>«ii. 


166.  Porelipi  vetaol^  bow  V 


tm'.  I'll.  In  I  in"  maj'^  bring   I^lou   In   Kamf%t°  bMauilf' anA   the  ^arlir. 

OTd!  PlmlDtltr  may  be  ]olDed  with  shorlll.  atlcr  bciIdd  comnieDcei]. 
880.  Judge  to  direct  ■■  to  manafrmeiit  of  such  id  Mtlon,  etc, 
eSi.  Return  of  iDTentoiri  bow  enforced. 

1  «43.   [KepenJed.  1877,] 

}  S44.  ShrrlS  mnnl  attach  propertr  e'  defCBdBBt. 

Tlic  sheriff  must  immalinloly  eseentc  Ihf  worpunt.  by  JcTylng 
upon  so  niiicli  o(  the  pcrsotinl  nnd  renl  property  of  Ihe  dcf^^ndanL 
within  big  fouiity,  not  (-xempt  from  levy  and  wile  by  virtue  oC 
Kn  execution,  ns  will  sntisfy  the  jilninlitTB  demand,  with  the 
coslB  nnil  cxiienucs.  He  must  talcc  ioto  his  tuatodr  all  books 
of  ttct-ouiit,  TouelierB,  aod  other  pnpcrB,  relnlioe  to  tue  personal 
proiKTly  nltnclied,  and  all  evidenceH  of  the  defendant's  title  lo 
Ibc  renl  iiroperly  ntlnched,  which  he  must  safely  keep,  to  be 
dUpuMi'd  of.  as  iirescribed  in  this  title.  The  sherilT,  to  whom  a 
wnrmiit  of  atlacbmeiit  is  ilelivered,  may  levy,  from  time  to 
time,  nnd  as  ufli'U  ns  U  nc<:GBiuiry.  until  Ihe  amount,  for  ivhich 
it  was  IbbupiI,  has  Invn  seeiin-d,  or  tiiml  judRment^  has  l>c«a 
rendered  in  the  actton,  notwithstanding  the  expiration  of  hia 
term  of  office. 
Co,  Pror..  part  oT  |  232.  and  2  R.  3.  4.  |  T  (2  Edo    4),  amd. 

I  Oda.  'What  Intvreat  In  real  property  max  he  attaobea. 

The  real  proi>erty,   which  may  be  levied   npon  by  virtne   of  a 

warrant  of  attnchinent,   fncludeB  any   interest  in  real  property, 

either  festefl  or  not  vested  which  is  capable  ot  being  aUened  by 

the  defendant.     (See  %%  1253,  1874.) 

IBS 
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f  «4a.  AttKokmaat  at  anpald  avbHsrlptlOB  lo  lorelvn  oor- 

Und^r  n  warrant  of  attBcbment  agaitiiit  a  foretgii  corporation, 
other  Ihnn  a  corporiition  created  b;  or  under  the  laws  of  the 
Lnilpd  iJtHtPH,  the  sheriff  ma;  lev;  upon  the  sum  reiuBining 
anpaid  uiion  a  subijcriptioa  to  the  tHpital  stock  of  the  corporation, 
made  by  a  pfraou  withlo  the  county;  or  npon  one  or  more 
■hnreB  at  stock  thereiu,  held  by  such  a  person,  or  trangferred 
by  him.  (or  the  purpose  uf  aroiiling  i)ayiueiit  thereof. 

SotatlluU  tor  part  of  L.  1S4C,  ib.  &i,  |  1  (3  Edm.  flSOJ, 

f  847.  Id-t  InlercBt  la  Dspporatlon. 

The  rights  or  shares  which  the  defepdaiit  has  in  the  stock 
uf  on  aHKOciation  or  corporation,  together  with  the  intOTest 
■ud  profits  thereon,  may  tic  levied  upon;  oud  the  sUeriCFs  certifi- 
citle  of  the  sale  thereof  entitles  the  i)urcha3er  to  the  same 
riehts  and  piivileKes,  with  respect  thereto,  wliich  the  defendant 
had,  when  they  were  eo  aitached. 

Co.  Pnic.,  1  3M.  iDd  aul  cUnn  ol  g  237. 


arising  upon  contract;  including  a  bond,  promissory  note, 
.thi-r  Instrument  for  the  payment  of  money  only,  negotiable  or 
rtllierivixe,  whether  past  duo,  or  yet  to  bfcouie  due,  executed 
by  a  foreign  or  domestic  government,  state,  connty,  public  officer. 
aKKociation.  mnuici^al  or  other  coriiorallon,  or  by  a  private 
Lpcrson,  either  within  or  without  the  Btate;  which  betongs  to 
the  defendant,  and  is  found  within  the  county.  The  levy  of 
the  attachment  thereupon  is  deemed  a  levy  upon,  and  a  eelinre 
and  attachment  of,  the  debt  represented  thereby. 

f  040.   [AM'd,  1880.]    H»w  praperlr  to  b*  attBohed. 

A  levy  under  a  warrant  of  attachment  must  be  made  as 
follows: 

1.  Upon  real  property,  by  filing  with  the  clerk  of  the  county, 
where  it  is  situated,  a  notice  of  the  nttiichiuent,  stating  the 
names  of  the  parties  to  the  action.  Ihe  amount  of  the  plnlntifTs 
claim,  as  stated  in  the  warrnnt,  and  a  description  of  the  par- 
ticular property  levied  ui)on.  The  notici'  must  In-  Bubscribea  by 
the  plaintiff's  attorney,  ailding  the  olfiiv  ncldress:  and  must 
lie  recorded  and  lniles:ed  by  the  clerk,  in  the  nnme  book,  in 
like  manner,  and  with  like  I'fTeet,  as  a  notice  of  the  pendency  of 

'2.  T'lion  the  penonal  pn>|>erly.  eapntile  of  mnnuni  delivery, 
lncli)ding  a  liond,  promlsHory  note,  or  other  instrument  for  the 
payment  of  money,  hy  taking  the  same  into  the  sherifTH  actual 
cQstorfy.  He  mnst  thereupon,  without  dehiy.  dellyer  to  the* 
person  from  whose  posMession  the  projierty  is  taken,  if  nny.  a 
copy  of  the  warrant,  and  of  the  atfidavite  upon  which  It  was 
graaled. 

3.  L'poD  other  personal  property,  by  leaving  a  certified  copy 
of  Ibe  warrant,  and  a  uotlce  showing  the  property  attached, 
with  the  person  holding  the  same;  or,  if  it  consists  of  a  de- 
maitd,  other  than  as  specified  In  the  last  Bubdirision,  with  the 
person  against  whom  it  exists;  or,  If  it  consists  of  a  right  or 
ahare  fir  the  stock  of  an  association  or  corporation,  or  interenta 
or  profita  thereon,  with  the  prestdenl,  or  other  bead  ..of  tl>e 
IBS 
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Bsaociation  or  corporatioii,  or  the  lecretBry,  caahier,  or  mao- 

aging  Bgent  thereof. 
4.  [Added,   188U.]      Upon   pcoperty   disoovered   In   any   action 

broUKht  UH  prescribed  in  BubdivLaloQ  tn-o  of  section  six  huudieJ 
uud  fifty-five  of  this  act,  by  enterinR  io  the  proiN;r  clerk's  office, 
the  jud)(meiit  rendered  in  HSicl  acliou.  and  tlieretifter  levyimc 
Dn  said  property  in  the  manner  prencribed  in  uubditiBionti  uiiei 
two  and  three  of  this  section. 


t  OSO.   CertJIIcBte  of  defvndrnKl'ii  lnfer»(  to  bo  rurntabrd. 

Upon  the  application  of  a  sheriff,  holdinic  a  ivarrant  of  attach- 
ment, tbe  president  or  other  head  of  nn  nKsocintion  or  corpom- 
tion.  or  the  socrotary,  cashier,  or  uinnitKini;  agent  (hereof,  or  n 
dubtor  of  the  defendant,  or  a  ix-rBon  holding  property,  including 
a  bond,  promissory  note,  or  olhcr  Instrumeut  tor  the  payment 
of  money,  belonging  to  the  defendant,  mnst  fnrnisli  to  the 
sbcriL'  a  certificate,  nnder  his  hand,  specifying  the  rights  or 
nambcr  of  shnres  of  tbe  defendant,  in  tlie  stock  of  the  associa- 
tion or  corporation,  with  ail  dividends  declared  or  incumbrances 
tberoon;  or  the  amount,  nature,  and  description  of  the  properly, 
held  for  the  benefit  of  the  defendant,  or  of  the  defendnnt's  inter- 
est in  property  so  held,  or  of  the  debt  or  demand  owing  to  the 
defendant,  aa  the  case  requires. 
Sabatltnta  for  part  of  |  280.  Co.  Pmc. 

t  OKI.  PemoB  refasiotf  certifleate  mM.y  fee  exniBlBrd. 

If  a  person,  to  whom  application  Is  made,  as  prescribed  in 
the  last  section,  refuses  to  give  such  a  certiticnte;  or  if  it  is 
made  to  appear,  by  nffidnrit,  to  the  satisfaction  of  the  court, 
or  a  judRe  thereof,  or  the  county  judge  of  the  county  to  which 
the  warrant  Is  issued,  that  tliere  is  reason  to  suspect  that  a 
certificate  given  by  him  Is  untrue,  or  that  it  fnttn  folly  to  set 
forth  the  facts,  required  to  be  shown  thereby;  the  court  or 
judge  miiy  make  an  order,  directing  him  to  attend,  at  a  specifieil 
time,  and  at  a  place  within  the  county  to  which  the  warrant  it> 
issued,  and  snbmlt  to  an  examination  iintler  oath,  conccrnint: 
the  same.  The  order  may,  in  the  dixcri'tion  of  tbe  court  nt 
judge,  direct  an  appearance  liefore  a  referee  naintnl  therein. 

I  OSS.  [Am'd,  1H08.]  RiKbtB  o(  otvueP  or  mnaier  of  vobhU 
by  Trhlch  KOodx  bave  been  hliJnped. 

Except  as  otherwise  pres<?ril>e<l  in  tiie  next  siK^tion,  tbe  owner 
or  niuBtcr  of  a  vease),  on  Imard  of  wlili'h  gooiis  of  a  defendant, 
against  whom  a  warrant  of  ntliichment  i.n  issued,  have  been 
sliippcd  fur  tralis|Hirtalion,  without  reshipmeut  and  trans- 
shipment in  tlie  St  ito,  to  a  jiort  or  place  witliout  the  State, 
may  transport  and  deliTor  tbeni  acciirdiiuc  to  their  destination, 
notwithstanding  tbe  warrant;  unlens  the  plaintiff,-  his  agcu.  or 
attorney,  executes  to  the  owner  iir  (he  master  of  the  yesveL  a 
written  undertaking,  with  sui>icient  sureties,'  in  a  sum  specified 
therein,  to  pay  bim  all  expensCH,  dnmagea,  and  charges,  which 
may  bo  incurred  b.r  him,  or  to  wliieh  lie  may  be  subjected,  fof 
unlading  the  goods  from  tbe  Tessei,  ami  for  all  neeessary  deten- 
tion of  the  TesHel,  for  that  piin^oHe.  The  underlukintc  mnf:t  bo 
approved,  with  respect  to  lis  form,  the  sutu  sjwcilieil  tbereiu, 
and  the  sufBciency  of  the  suretira,  by  a  judge  or  juslicc  of  the 
court,  or  tbe  county  judge  of  the  county  wherein  the  vessel  la 
KM 
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■itD*t«d,  or  in  Ihe  city  and  coniitr  of  New- York,  by  a  justice  nt 
the  aiipromE  oourt. 

L.   tSH,   <*.  Mfl. 

1  GBS.  ForeCftlBK  BcettOB  bo4  to  apptr  1b  certKln  (Maes. 

The  last  seclion  doce  not  aiiply,  wheri.<  the  owner  or  master, 
before  the  Bhipmeot  ot  the  gmidn,  hud  actual  informaticni  of 
the  grnntlng  of  thp  warrnnt.  or  where  he  has.  in  uny  wise, 
FOtmivM  at  or  been  privy  to,  the  eMpnicnt  theri.'Of.  for  the 
puipoHC  nt  screeninK  them  from  legal  process,  or  of  hinderinK, 
delaying,  or  ilefrnuding  creditors. 

I  «S4.   Skerta  moBt  mske  InTcntory. 

The  sheriff  mnat,  immediately  nfter  leTyinjc  under  a  warrant 
of  attachment,  make,  with  the  aBBintaiicc  of  two  disinterested 
rreeholdent,  a  descrljjtion  ot  the  real  property,  and  a  just  and 
true  inventory  of  the  personal  property,  upon  which  it  was 
levied,  and  of  the  books,  voucliere,  and  other  papers  tnken  into 
his  cnstody,  stating  therein  the  eHtimated  valaa  of  each  parcel 
of  real  property  flitached,  or  ot  the  interest  ot  the  defendant 
tiierein,  and  of  ench  article  of  personal  property,  enumerating 
■Dch  of  the  latter  as  are  perisoable.  The  iuventory  must  he 
si£ne<i  by  the  sheriff  and  the  apprnlaera;  and  must,  witliin  five 
daj.^  after  the  levy.  Iw  filed  in  the  office  of  the  clerk  of  the 
county,  where  the  properly  is  attached. 
9ha  Int  duH  ot  E  R.  S.  4.  f  3  <3  Edm.  4).  im'd. 

i  «ns.  [Am'd,  1889.]    SherlB  may  maintain  action*. 

The  sheriff  must,  Bubjcct  to  the  direction  of  the  court  or 
ioAfX,  collect  and  receive  all  debts,  elTects,  and  thiuss  In  action, 
■tlacbed  by  him.  He  may  maintain  any  action  or  special  jiro- 
ceediniT,  En  hja  name,  «r  in  the  name  of  the  dcfendiiut.  which 
is  necessary,  for  that  pnrpnsc,  or  to  reduce  to  his  actual  iiosses- 
■ion  an  article  of  pcrsonul  property,  capable  of  manual  delivery, 
hut  of  which  be  has  been  unable  to  obtain  possesHJon.  And  be 
toaf  diseontinue  such  an  action  or  special  proceeding,  at  such 
time  r.uA  on  such  terms,  as  the  court  or  judec  directs. 

2.  "VVLere  the  summons  was  served  without  the  State,  or  by 
imhtlcation,  pursuant  to  an  orrler  obtained  for  that  purpose, 
1.1  irescrit>ed  in  chapter  fifth  of  tliis  net:  and  where  the  defend- 
ant haa  not  appeared  In  the  aclicn  (otherwise  than  specially) 
but  ha;-,  made  default  and  licforc  cnterinK  final  judgment,  the 
sheriff  may,  in  aid  of  such  atlnchment,  in^ilntain  nn  nclion 
atrainat  the  attachment  debtor,  and  any  nthrr  person  or  per- 
•onK.  or  aRainst  any  other  person  r  ijcrsony,  to  c<imt>el  the 
disoovery  of  any  thine  in  action,  or  other  pru|ierty  l>e1onelnK 
to  the  nitachinent  debtor:  and  of  any  money.  IhinfC  in  action, 
nr  other  property  due  to  bim,  or  held  in  trust  for  him.  or  to 
prevent  the  transfer  thereof,  or  the  pnvnieut  or  rti'livery  thereof, 
til  him  or  any  other  person,  and  the  sheriff  may.  in  aid  of  such 
srtschment,  also  mainlain  any  other  action  against  the  attach- 
Itietit  debtor  and  any  other  j^erson  or  iwrsons,  or  afininHt  any 
other  person  or  persons,  which  may  now  be  maintained  by  a 
judgment  creditor  in  a  court  of  e<iuity.  either  before  the  return 
of  an  execution  in  aid  thereof,  or  after  the  return  of  an  execu- 
tion unsatisfied.  The  judgment  in  any  of  the  above-mentioned 
actioDS  mast  provide  and  direct  that  the  Hnid  property  shall  be 
applied  by  -ho  sheriff,  to  the  ^mtlsr.ielion  of  nny  judgment  which 
me  ijointiff  may  obtain  In  the  nttachnient  action. 
O*.  pToc.,  part  of  I  13^  ani'di  li.   Itwn.   rh.   Mi. 
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I  AS6.  (Am'd,  18TT.]  F^FtnhAblc  sooda  «i>A  «BlBUiIa  to  ke 
■old. 

If  property  :^ttBciie<I,  otlioi'  tlian  a.  vesBol.  is  porishabl^,  the 
i-aiirl  or  judge  aiBf,  by  au  order  made  wilb  or  without  aotice. 
j;a  the  urgi'iicy  of  the  cnse  in  ita  or  bis  apiuion  requires,  illrect 
the  aheriB  to  sell  it  at  public  auction,  nnd  thereupon  the  sheriff 
must, sell  it  accordingly.  If  it  consists  of  live  animals,  the  same 
1>roeeedin{[s  may  be  Dad,  but  such  uotlee  shnll  be  given  to  the 
parties  to  the  uctlon,  o(  tlie  upiilk-atioii  fur  the  ordei'  as  the 
court  or  judge  prescribes.  Tlie  onier  directiD^  tbe  sale  muat 
iireHcribo  the  time  and  place  of  Ihe  m^lc,  nnd  notice  thereof  mnat 
be  given  in  such  manner,  nnd  for  bucIi  time  as  is  prescribed  in 
Ihe  order.  The  sheriff  must  retnio  in  his  hnnda  the  proceeds 
of  tb«  sale,  after  dedactiiis  hia  expenses  ns  sUowcd  by  the  court 
or  Judge. 

I  6ST.  Claim  of  prop< 

It  enods  or  effectn,  ol  ... 

erty  of  Ihe  defendaut.  are  elaimed   liy  or  in  behalf  of  another 
person,   as  his  property,   the  sheriff  may,   iu  his  iliscretion,  em- 
panel  a  jury  lo  try  the  validity  of  ttie  claim. 
S  It.  B.  4.  i  10  (2  Rdm.  B).    See  ||  108  and  lOft,  >Dte. 

1  OBH.  [Am'd,  IMBB.)    ProceediBK"  It  clnlBinnt  :inec*^«dM. 

If,  by  thei.'  iuquUitiou,  tlie  jury  find  the  properly  of  the  goods 
or  effects  lo  have  been  In  the  claimanl,  -t  the  time  of  the  levy, 
the  sheriff  must  forthwith  deliver  them  to  lilni  or  bis  agent: 
nnless  the  plaintiff  ;;iveB  au  undertaking,  ivith  suflielent  sureties, 
lo  indemnify  the  sheriff  for  the  det.'nlion  1  hereof.  If  th<* 
iiudertaking  I ;  given,  the  sheriff  must  delnlj  the  pootis  or  effeets, 
as  the  property  of  the  defendunt.  Where  an  undertaking  Is 
)civen  lo  Indemnify  the  sheriff,  ho  must,  wilhin  two  days  after 
the  giying  of  Ihe  said  I'^idertaking,  cause  the  same  to  lie  filed 
in  the  office  of  the  rourt  out  of  whici:  the  attachment  was 
iiisned,  and  serve  upon  the  claimant  •>:•  liin  atcrnt,  and  the 
atlavhliig  creditor  or  ;tltomey,  whor.e  innie  is  siitncribed  to  the 
warrant  of  nllaehment,  a  oopy  of  the  said  undertaking,  with  a 
notice  of  the  justificntion  of  the  snreiieB  thereon.  The  juidi- 
licnlion  miiHl  lake  place  liefore  a  judge  of  the  court  ont  ot 
tvhieh  the  nllac'hmeiit  van  issuM.  at  :.  time  to  be  specified  in 
the  nulice,  ivhich  must  not  lie  less  thiin  two  nor  more  llinu  five 
dnjs  after  the  serving  of  the  said  :-niiee.  p'or  the  purpose  -of 
jnstificnliun  eueh  of  Ihe  sureliei;  upou  the  undertaking  must 
attenil  iH'fore  Ihe  judge  at  Ihe  time  and  place  mentioned  tn 
Ihe  niiliet-.  and  lie  examined  <m  oatb  on  the  part  of  the  claimant, 
or  hi»  agent  or  altomey.  touching  his  sufficiency,  in  »nch 
manner  as  he  judge,  in  blw  discrellon.  thinks  proper.  TTie 
exaniinnlion  may  lie  adjourned  from  day  to  day  until  Jt  is 
compleli'cl,  but  such  adjournment  must  always  be  to  the  next 
Jmllcial  day.  If  rei)nired  by  the  claimant,  his  anslgiiee  or  other 
represent  alive,  the  exantinatinn  niuHl  lie  ■  reduced  to  writing 
and  Rubseribed  by  the  sureties.  If  the  judge  flnds  the  auretiew 
HulTii-lent  he  must  annex  the  examination  to  Ihe  undertskini;. 
"ndorse  his  allowance  thereon,  and  conse  the  aald  underlahing. 
together  with  the  examination  of  the  siiretles.  to  be  Rled  with 
the  clerk  of  the  court.  Thereupon  the  sheriff  1b  released  ond 
dischariced  from  all  further  linbility.  by  reason  of  the  taking 
and  detention  of  the  property  selxed.  When  any  aoiji  undi'i^ 
ise 
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takinR  Bhall  luiTe  beea  approTed  and  filed,  as  hereinbefore 
prvvided,  the  olerk  of  the  court  in  which  the  luiine  shall  be  filed 
■hall  Immediatelj  index  the  Mine  in  the  general  index  book  la 
his  nthce  under  the  title  of  the  suit  fn   which   the  attachment 


tf  the  property  is  found  to  be  in  the  ilefendant.  the  finding 
does  not  prejudice  the  right  of  the  claimant  to  bring  an  action, 
l»  recover  tiie  Koods  or  efFects.  or  the  value  thereof. 

I  S60.  ProcrrdlBa;'  ob  claltn  to  aomeatle  veaael. 

Where  a  Tt'inel,  IjelonKiiig  to  a  port  or  place  in  the  United 
SUtes,  or  a  ahare  or  interest  therein,  in  attached,  the  court  or 
judfce,  on  the  application,  within  thirty  days  thereafter,  of  a 
person  claiming  title  thereto,  or  ot  his  agent,  must  appoint 
three  indifferent  peraoDS  to  make  a  valuation  ttiercof. 
>  B.  a.  o,  1  la  (z  Edm.  G). 

f  OGI.  [Ain'd,  1H7T.]  AppralnerB  1o  be  ■worn)  TslutlOB  to 
bp  retorned. 

A  vsliiation  of  a  Tesae],  or  of  a  share,  or  Interest  thereiu,  made 
as  pn'scribi-d  in  this  article,  must  be  ill  writing,  and  siibacribed 
hj  the  Htiprnisers;  each  of  wliom  must  take  and  subscribe  an 
■Ifidnvit,  annexed  thereto,  to  the  effect,  that  the  valuation  Is, 
in  all  Mfipecti,  juet  and  fair,  anil  that  the  value  of  the  vessel, 
share,  or  interest,  is  truly  stated  therein,  according  to  the 
depuiicnt's  belief.  The  vnlnntion  must  be  Immediately'  returned 
to  the  court  or  Judge;  aud,  after  an  undertaking  Is  given,  or 
after  the  expiration  of  the  time  to  give  an  nndertalcing,  aa 
pre«>eribed  tu  the  next  section,  it  must  be  delivered  to  the 
tberift. 

i  «8S.  tladertaklBK  (■  be  tetvea.. 

Within  Ivio  ddj-s  pfler  the  vRlnnlion  is  returned,  the  claimant 
or  bin  agent  mii]'  execute  an  undertaking  to  the  sheriff,  with 
sntHcient  snreties,  approved  by  the  court  or  judge,  who  mast 
JoMily  in  twice  the  appraised  value,  to  the  effect,  that,  in  an 
■ctioD  to  be  bronglit  on  the  andertsklng.  the  claimant  will 
MtaUtah  that  he  was  the  owner  of  the  vessel,  share,  or  interest, 
at  the  time  of  the  levy  thereupon;  and  that,  in  case  of  his  failure 
to  do  BO,  be  will  pay  the  amonnt  of  the  vsluation,  with  interest 
from  the  date  of  the  nndertaking.  to  the  sheriff;  or.  if  the 
warrant  la  vacated  or  annulled,  to  the  defendant,  or  his  personal 
reprt^seiitative. 

t   K.    8.    B.    1    14. 
I  •03.  V«>Bel|  wbea  to  be  dlncbarKed. 

Upon   sucb   an   undertaking   beiug   executed   and   delivered   to 
the  sheriff,   the  court  or  juilge   rauKt   moke  nn   order,   directing 
the  veitsel  or  bhare  to  l>o  discharged  from  the  attiichmeut.    There- 
upon the  aherift  must  discharge  the  same  accordingly. 
M..  I   10. 

■J^  court  or  judge  may,  upon  the  applicallon  of  either  party, 
at  any  tim.  before  the  warrant  is  vacated  or  annulled,  direct 
the  •bn'iff  to  commence  an  action  upon  the  undertaking,   upon 
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such  triiDB  nod  coudltiotia,  aud  under  such  roKuIationi,  between 
him  aud  tho  applicant,  as  it  or  he  docmB  just.  Aud  i(  the  wanant 
o(  nttichmeuc  is  vacated  or  annulled,  the  defendant  in  the 
Hittacbment,  his  aBsignee  or  pcraonal  representntirf.  may  com- 
mence and  maintain  an  action  upon  the  undertaking,  or  may 
be  substituted,  lu  place  of  the  sheriS,  to  an  action  pending 
thereupon. 

SobMltntc  for  2  R.  8.  B.  i  IS. 

}  MB.  Dereuee  !■  ■noh  nn  aetlOH)  pl^lBtlCa  ree*v«ry. 
In  anch  an  action,  the  clatuiant  mnr  shon-  in  bar  of  a  recor- 
ery,  that  he  was  the  otvuer  at  the  vesse],  snare,  or  interest,  at 
the  time  when  it  was  attached.  If  judgment  paaee^  against 
htm,  the  plainliff  is  entitled  to  rcpover  Oie  amount  of  the  valua- 
tion, with  interest  from  the  date  of  the  undertaking. 

Id..    I  IT,   am'd. 

I  ana.  Fareln  TeaBcIt  horr  valued. 

Where  a  foreign  vessel,  or  a  share  or  Interest  therein,  (a 
attached,  it  must  be  valued,  tui  prescribed  In  sections  GOO  aud 
G61  of  this  act,  iiiKin  llie  application  of  a  person,  who  wakes 
i.ffiduvit.  to  the  effect  that  he  is  the  owner  thereof,  or  t^at  he 
Is  the  QgL'nt  of  a  person,  natulng  him  and  his  residence,  whom 
he  believes  to  be  the  owner  of  the  vessel,  share,  or  Intcreat 
attached. 

Id..  I  18. 

I  eOT.  Nollce  thereof. 

Such  notice  of  the  application  must  be  glTeo  to  tbc  plaintiff, 
as  the  court  or  judge  deems  reasonable. 

M.,  I  19. 

I  608.  Platatlff  to  Klve  andeFtaklH*  with  ■■retlea. 
Within  three  days  after  the  valuation  is  retnrned,  the  plainliff 
mnst  Kive.  to  the  person  In  whose  IwhalC  the  clntm  is  made,  an 
nudertnking,  with  sufficient  sureties,  approved  by  the  court  or 
Judge,  who  must  justlly  In  twice  the  appraitted  value,  to  the  effect 
that  they  will  pay  such  damages  as  may  be  recovered  for  seising 
the  vessel,  share,  or  interest,  in  an  action  brought  against  the 
sheriff,  or  the  plaintiff  in  the  attachment,  within  three  months 
from  the  approval  of  the  undertaking,  If  it  appeara  therein  that 
the  vessel,  share,  or  interest  belonged,  at  the  time  of  attachlns 
it,  to  the  person  In  whose  behalf  the  claim  ia  made. 

I  OOS.  Venseli  when  to  he  d(iichaF«ed. 

Unless  snch  an  undertaking  is  given,  the  court  or  judge  must 
grant  an  oriier  dlschnrclng  the  vesitel,  share,  or  Interest  so 
claimed,  from  the  attachment;  whereupon  the  aheriS  must  dis- 
charcc  the  same  accordingly. 

Id..  1  al. 

I  6TO.  n 

rant  is  vnealeil  or  annulled,  or  thp  nttnchment  is  discbarsed  a_ 
to  the  vessel,  share,  or  inler™t.  the  defendant  or  bis  agent  Is 
entitled  to  dnim  the  Banie,  or  the  proceed »  thereof,  if  it  has  been 
sold,  only  upon  his  showing,  to  llie  satisfaction  of  the  court  or 
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Jndse,  thai,  the  uudertakicg  Las  been  diBcIiarged;  or  giving  lo 
the  plaintiff  an  und^rtaklag.  witli  Bufficient  sureties,  approTed  b? 
the  court  or  judge,  who  must  justify  in  twice  the  appraised 
Tmtae,  to  the  efCect,  that  they  will  iDdemnify  the  plaintiff  BKOlUBt 
all  charges  and  expenses,  iu  coaaeqiieuce  or  the  undertaking. 

S  K.  8.  S.  i  SS,  un'd. 

I  an.   ^Vhen  vtmutl  to  fte  aold. 

If  the  vndertakiTig  of  the  plaintiff  is  not  discharged,  or  he  ia  not 
IndemniBed,  as  prescribed  in  this  article,  within  one  ntonth  after 
the  defendaut  becomes  entitled  to  claim  the  Tessel,  share,  or  in- 
terest, as  HO  prescribed,  it  may  be  sold  by  the  sheriff,  in  whose 
custody  it  is,  upon  an  order  of  the  court  or  judge;  and  the  pro- 
ceeds of  the  sale  must  be  paid  to  the  persons  who  eiecutcd  tho 
undertaking,  for  their  indemijity. 
lA,   I  S*. 

I  «TS.  Tke  nine. 

If  a  claim  is  not  made,  by  or  in  behalf  of  an  owner  of  a  domes- 
tic TesBCl,  or  of  a  share  or  iutereat  therein,  within  thirty  days 
after  it  is  attached,  or  if  the  proper  undertaking  is  not  executed 
by  the  claimant;  or  if  a  claim  is  uot  made,  wltJiin  that  time,  by 
or  In  behalf  of  the  owner  of  a  foreign  vessel,  or  of  a.  share  or 
interest  therein;  the  resscl.  share,  or  intereat,  may  be  sold  by 
the  sheriff,  uudCr  an  oMer  of  the  court  or  judge,  upon  the  appli- 
cation of  the  plaintiff,  if,  in  the  opinioa  of  the  court  or  judge,  a 
•ale  is  necessary. 

Id.,    i    2B. 

I  ers.  Tbe  Mime. 

Where  a  share  or  interest  in  a  Tessel.  foreign  or  domestic,  is 
attached.  If  the  proper  claim  to  it  Is  not  made,  by  or  In  behalf  of 
an  owner  thereof,  within  thirty  days  thereafter,  it  may  be  sold 
by  tbe  sheriff,  under  an  order  of  the  court  or  Judge,  upon  the 
application  of  a  joint  owner,  or  his  agent 
Id.,  I  SO. 

I  9T*.  [Am'd,  1ST7.]    SkerlR  lo  keep  property. 

The  aheriff  must  keep  the  property  attached  by  him.  or  tbe 
proceeds  of  property  sold,  or  of  a  demand  collected  by  him,  to 
uiairer  auv  judgment  that  may  be  obtained  against  the  defend- 
ant in  the  action. 
Oo.   Troc..  p«rt  at  I  232. 

I  CTQ.  ihepm  mar  be  dlFce(«d  te  pay  money  Into  court. 

But  the  court,  upon  the  application  of  either  party  to  the  ac- 
tion, may  direct  the  sheriff,  either  before  oi-  after  the  expiration 
of  his  term  of  office,  to  pny  Into  court  the  proceeds  of  a  demand 
C(Jl<^ted.  or  property  sold;  or  to  deposit  them  in  a  designated 
bank  or  trust  company,  to  be  drawn  out  only  upon  the  order  of 
the  court- 

I  «T«.  [Am'i,  18T7.]  'Wken  lie  n>OT  ■>«  direoted  (o  releane 
or  doIlTcr  properly. 

Where  the  proceeds  of  the  property  sold,  and  of  the  demands 
conected  by  the  sheriff,  exceed  the  nmounl  of  the  plalntifTs  de- 
mand, with  the  costs  and  expenwa.  and  of  nil  other  warrants  of 
attachment  or  executions  in  the  sheriffs  hands,  chargeable  upon 
the  aaue;  the  cooX  or  the  judge  who  granted  the  warrant,  open 
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Ibe  applicatiou  of  the  detendant,  or  of  an  aBsieiipe  of,  or  pnr- 
ctiuHr  from  ttie  defendant,  and  upon  notice  to  tbe  plaintiff,  and 
the  plaiotifta  in  tlie  otlier  warrants  or  eiecutioua,  may,  at  aur 
time  during  tlie  pendeney  of  tbe  action,  make  an  order  directing 
tlie  sberlff  to  pay  orer  tbe  surplus  to  the  applicant,  and  to  release 
from  the  attachment  the  remaining  real  and  personal  property 
attached. 

I  OT7.  [Am'd,  18B»,]  'pialntlK  Bsy  brlns  nctlsa  In  »»■■« 
of  klntBeir  BBd  (he  ahertS. 

The  plaintiff,  by  leave  of  the  court  or  judge,  procured  as  pro- 


of himself  aud 


thi'  next  section,  may  bring  and  maintain,  in  the  name 
id  the  slierlfE  jointly,  by  his  own  attorney,  and  at  bis 


I  expense,  any  action  which,  by  the  proTisions  of  this  title, 
may  be  brought  by  the  sheriff,  to  recover  property  attached,  or 
the  value  thereof,  or  a  demand  altaehed,  or  upon  nii  undertaking 
given  as  nreBcritH>d  in  this  title,  by  a  peruon  other  tbau  the 
plaintiff;  the  plaintlCT.  in  his  own  name  and  the  sheriffs  jointly, 
ma;  also  bring  aud  mfliutain  any  action  which,  by  the  provisions 
of  Bubdivision  two  of  section  six  hundred  and  fifty-five  of  article 
second  of  this  title,  may  t>e  brought  by  the  sheriff.  The  sheriff 
must  receive  the  proceeds  of  such  an  action,  but  he  is  not  liable 
for  the  costs  or  ex|)enBeB  (hereof.  Coats  may  be  atvarded,  in 
anch  an  action,  against  the  plaintiff  in  the  warrant,  but  not 
against  the  sheriff. 

Suballtute  Cor  Co.  Prw.,   t  ^^BS;   L.   ISSS,  cb.  604. 

I  OT8.  How  le«t-e  lo  briuK  Bnch  ■elfon  iiPacarcd. 
The  court  or  judge  must  grant  leave  to  briug  such  an  actmn. 
where  it  appears,  that  due  notice  of  the  application  therefor  has 
been  given  to  the  stieriff;  but,  before  doing  so,  the  court  or  judgo 
may  retjuirc  that  notice  of  the  application  be  given  to  the  plain- 
tiff, in  any  other  warrant  against  the- same  defendant.  And  auch 
terms,  conditions,  and  regulations  may  t>e  Imposed,  in  the  order 
granting  leave,  as  the  court  or  judge  thinliH  proper,  for  the  due 

KroteciioD  of  the  rights  and  interests  of  all  persona,  iDtei«Bted 
1  the  disposition  of  the  proceeds  of  the  action. 

Id. 

I  ttn.  Plalatia  mar  be  loiaed  with  aherllt,  alter  Kotion 
conaneaced. 

I*eave  may,  in  like  manner  and  with  like  effect,  be  grsnted  to 
the  plaintiff  m  the  warrant,  to  be  joined  with  the  sheriff,  in  an 
action  brought  by  the  sheriff,  in  a  case  where  b^  might  have 
procured  leave  to  bring  the  action,  as  prescribed  in  the  last  two 
sections.  Upon  an  application  therefor,  the  court  or  judge  may, 
in  a  proper  ease,  require  the  plaintiff  to  provide  for  the  expenses 
in  the  action,  already  incurred  by  the  sheriff.  The  application 
must  be  denied,  in  case  of  an  unreasonable  delay  in  making  it; 
or  where  an  application  was  made,  before  the  action  was  brought, 
aud  tbe  plaintiff  neglected  or  refused,  without  a  good  excuse 
therefor,  to  comply  with  the  terms,  conditJODS  or  regulationa,  then 
imposed. 

I  080.  Jndve  to  direct  an  (o  »Bun«enrit(  ot  naeh  an  «<?. 
(lOB,  etc. 

The  court  or  judge  may,  upon  tbe  application  of  the  sheriff,  or 
of  the  defendant  in  tbe  warrant,  during  tbe  pendea<7  of  an  kc- 
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tjoo,  broDgbt  as  iireBCTU>«d  ia  the  last  thre?  sectioDn,  a*rect  as  to 
the  conduct,  disirontiuuaace,  or  BCttlumeut  ot  the  sume,  and  as  to 
the  application  or  diapOHition  u(  the  niouey  or  propertf  recovered 
thercm,  sa  justice  requirea. 

I  «81.   Ketam  of  li 

Upon  the  applit^ntio 
or  tte  sheriff,  the  court  o; 
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r  modififtng  the  tear  rant;  distharging  the  alia- 

Ion  to  TBCite  oi  modilr  wsmiDl.  or  Inciv 


«8U.  Buretl«  lo  jQillry  1(  required. 

«H.-8hBriff  nuy  ret«1n  proiiertj'  mitll  ]u«tia«ttoa. 

6u!  Pirtnen  ma;   ipplr  (o  dlichitse  ituchnKBt. 
OM.  UnderUkluc  10  hm   «lnn. 

ese!  mbcD  pl^lutlS  eotllled  to  notln  of  lor  appUcatlOD,  etc. 
I  esa.   [Am'd,  18TT.]    Motion  to  Tm«at«  or  modlfr  wama 
or  Inereaae  BeOBritr- 

The  defeDdant,  or  a  person  who  bas  acaairod  a  lien  npon,  c 
Interest  in,  his  property,  after  It  woa  attached,  may.  at  any  tlui 
before  the  actual  application  of  the  altached  proiM'rty,  or  tb 
proceeds  thereof,  lo  the  pBfment  of  a  judsoieDt  recovered  in  tb 
action,  apply  to  vacate  or  modif;  the  wnrraut,  or  to  increase  tbe 
irity,  given  bj  tliL<  plaintiff,  or  tor  one  or  more  of  those  forma    ; 


f  683.  Hoi*  motion  Biaat  be  madei  oppoalBK  I 


granted  by  a  judge  out  of  court,  to  the  same  judge,  in  court  or 
out  of  court,  and  with  or  without  notice,  ns  he  dt'enia  proper. 
Or  it  may  t>e  founded  upon  proof,  by  alGdnvit  on  the  part  of  tbft 
defendant:  in  which  case,  it  must  be  made  to  the  court,  or.  if 
the  warrant  was  granti-d  by  a  judge  out  of  court,  to  any  judim 
of  the  court,  upon  notice;  and  it  may  be  opposed  by  new  pnx>f. 
by  affidavit,  on  the  part  of  the  plaintiff,  tendinn  to  sustain  any 
ground  for  the  attiichmpnl,  recited  in  the  warrant,  and  no  other, 
unless  the  defendant  relies  upon  a  discharge  lu  bankmpt<T,  or 
upon  a  discharge  or  exoneration,  granted  iu  Insolvent  proceed- 
ings; In  which  caB^,  the  plutnliff  may  show  an^  matter,  Id  avoid- 
(tnce  tliereof,  which  ho  might  show  upon  the  trial. 

f  0S4.  [Bepealed,  1877.] 

I  OW-  [Repealed,  ISH.] 

LottoB  not  to  prejudioe 

The  denial  of  such  an  application  does  not  prejudice  a  snbae- 
qncDt  aw" 
a  complai 

the  former  applicatio 
mentioned  in  section  G35  and  » 
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I  <S7.  DetcBdant  bmy  aiiDlr  for  dliicliarKe  of  altwsImeBt. 

The  defendant  may,  at  any  time  nfter  he  has  appeared  in  the 
xtion.  and  before  final  judgmeul,  apjilj  to  the  judge  who  granted 
te  warrant,  or  to  the  court,  for  an  order  to  discharge  the  atCach- 
nmt,  ag  to  the  whole  or  a  part  of  the  property  attached. 
ButirtltDtc  tor  a  portloD  ot  Co.  Prac.,  f  240. 
I  «8H.  VudertaklBv  to  be  K^Tca. 

Upon  such  an  application,  the  defeudant  must  give  na  ander- 
Uiog.  with  at  least  two  sufficieot  Huretiea,  to  the  effect  that  he 
•iU  on  demand,  pay  to  the  plaiatiff  the  amouut  of  any  jndg- 
■ent  which  may  be  recovered  iu  the  action  agaiust  him,  not  es- 
rraling  a  hoiu  apectfied  in  the  undertaking,  with  interest.  The 
niD  so  specified  must  be,  at  least  ckjuhI  to  the  amount  of  the 
ffuntlTB  demand,  as  Epecified  in  hia  affidavit;  or,  at  the  option 
of  the  defendant,  equal  to  the  appraised  value,  according  to  th* 
■Tmtory,  of  the  property  attached;  or,  if  the  application  is  to 
iiKbirite  the  attachment,  as  to  a  part  only  of  the  property  at- 
tecied,  lo  the  appraised  value  of  that  portion. 
■•Mttna  (or  Ue  Hrst  two  lenteDces  of  Co.  PnK..  I  211. 
I  eso.  AppliFBtlou  br  one  oJ!  BeTeral  defcBdantB. 
Vhne  there  are  two  or  more  defendnntR,  and  an  application 
k  made,  as  prescribed  in  the  Inst  two  Bections,  by  one  or  more, 
let  not  by  all  of  them,  the  undertaking  must  provide  for  the 
Jtjmpnt  ot  any  judgment,  which  may  be  recovered  against  any 
^ibe  defendants  in  the  action,  unlesa  the  applicant  makes  proof. 
V  Rffiiisvit,  to  the  xatisfactinn  of  the  court  or  jnJge,  that  the 
ptnperly,  with  respect  to  which  the  nppilcalion  In  made,  bclonga 
to  Mm  wparately:  in  which  case,  the  nnderlaking  must  provide 
fw  the  payment  of  any  ^ucigment.  which  may  be  recovered  in  the 
wjwn  acainBt  the  applicant,  either  alone,  or  jointly  with  any 
mm  dprendant.  Where  an  application  la  made,  ns  preecrlbed  in 
itaieciioii,  at  lenst  two  days  notice  thereof,  with  a  copy  of  the 
•ffidavit  mufit  be  served  upon  the  plninlilFa  attorney,  who  may 
mofK  lie  application  by  proof,  hy  allidHvit.  that  one  or  more  of 
u^otlierdetendantH  own,  or  have  an  intercut  in  the  property. 

I  wo.    [AM'd,  imTT.]    Sarellra  to  JnsUfr  tf  required. 

^  undertaking.  f>ivcn  as  prescribed  in  the  last  two  sections, 

not  be  furthwith   filed   wilfi   the  clerk.    A  copy  thereof,   with 

iwliceof  the  Gling,  must  be  forthwith  served  upon  the  plaintilTp 

;  '['"aey;  who  may,  witMn  throe  days  thereafter,  give  notice  to 

■  iw  uierifr,  that  he   excc])tH  to   the  sufBcirncy  of  the   sureties. 

Tifrsopon  the  sureties  moat  justify,  upon  the  like  notice,  and  in 

.   Bwioinner.  as  bail  upon  an  arrest;  or  a  new  nndertahinfc  mu«t 

I   J**''*?,  with  new  sureties,  who  mnat  justify  in  like  manner.    If 

y*  pUiptiff  does  not  except,  as  prescribed  in  this  section,  be  Is 

*ft»A  lo  have  waived  all  objection  to  the  sureties. 

*■  Piw..  ^it  of  I   341,   sm'tf. 

I  W1.  Shertff  Bur  retitlB  propertT  natll  JaBlldcatlOD. 

Tifiberiff  is  responHihlc  tor  the  sulReiency  of  the 

"Wj  retain  possession  of  the  r  '-   "■  - " 

?™tbereot,  until  the  objection  d 
*  iM  lilt  scclion.  or  they,  o      ' 

I'm  Hit  Df  tbe  une  aectlDD. 
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1  003.  ForecolBK  pra-rlslonB  aiiplicBMe  to  vcaael*. 

The  last  Sve  soctloLs  arc  upplioablc.  wbere  a  resHpl,  or  n  share 
or  iulertBt  thertiu,  is  attacbed.  If  it  is  necu'ssarr,  to  eunbii-  tbe 
defendant  to  discbarge  the  attach iiit'nt,  the  court  or  judge  may, 
by  order,  Bta;  any  proceediuj;  apecilicd  in  article  sei-ond  of  this 
title,  or  extend  the  time  to  do  any  act  therein  specified. 

S  808.  Partnerfl  may  applr  to  dlHcha-rare  AttBcbiu«iit. 

If  a  warrant  of  attachmeut  is  levied  upon  the  interest  of  one 
or  more  partners,  in  goods  or  chattels  of.  a  partuership,  the  other 
partuerg.  who  nre  not  defendants  in  the  actionf  or  any  of  tliem. 
may,  at  any  time  before  final  judgment,  apply  to  the  judge  who 
trrantetl  the  warrant,  or  to  the  cotirt.  upon  an  affidavit  BDOwing 
the  facts,  for  on  order  to  discharge  the  attachment,  a«  to  that 
interest. 

I  aft4.  [Am'd,  IBTT.]    VDdertsbiBK  to  be  Klven. 

Upon  such  an  application,  the  applicant  must  gire  an  nnder- 
taking,  with  at  least  two  sufficient  sureties,  to  the  e(Te<^  that  ther 
will  pay  to  the  elieriff.  on  demand,  the  amount  of  any  JudgmeDt, 
which  may  be  recoTercd  against  the  partner  who  is  defentuuit  tn 
the  Bctiouf  or  which  may  be  recovered  against  him,  in  any  otber 
action,  wherein  the  other  partners  arc  not  defendants,  and 
wherein  a  warrant  of  attachment,  or  an  execution,  may 
come  to  the  sheriff's  liands,  at  any  time  before  (he  warrant  of 
attachment,  which  was  so  levied,  is  vacated  or  annulled:  not  ex- 
ceeding a  sum.  sppcifieil  in  the  undeHakitig.  which  must  not  be 
Ipsa  than  the  value  of  the  Interest  of  the  defendant,  in  the  goods 
or  chattels  seized,  by  virtue  of  the  attachment,  as  6xed  bf  the 
court  or  judge.  If  the  value,  in  the  opinion  of  the  court  or  jndgc, 
Is  uncertain,  the  sum  shall  be  sucb  as  the  court  or  judge  deter- 

{  OSS.   Court  op  Jndse  iubt  aacrFtala  vmlDe. 

Por  the  purpose  of  Gxing  the  sum.  or  determining  thf  snf- 
ficiency  of  the  sureties,  Ihe  court  or  Judge  may  receive  affidavits 
or  oral  testiraony,  or  may  direct  a  reference. 

}  effO.  >Vtaen  plxlnllff  entltira  to  nollce  of  smr  appU«»- 

The  court  or  judge  may  direct,  that  the  plaintiff  have  notice  of 
an  application  for  a  discharge  of  property,  as  prescribed  in  this 
article,  or  of  the  hearing  under  an  order  of  reference,  made  us 
prescribed  in  Ihe  last  section;  and  if  the  applicant  does  not  ap- 
pear, where  notice  has  been  given,  tfic  application  may  be  dis- 
■uisHed  »r  denied. 

1S4 
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ARTICLE  FOURTH. 

BegukUiont  where  there  are  tioo  or  Ptore  warrants  agalngt  the 


TOI.  UndenaklDi.    bf   Jmilar   ituctiln«  cndltor,    to    priTBot    tduaa   of 

T0£.  Rnle  am  to  ntHsqD#Dt  mttaebraent  of  fo^lm  TflM«t, 

TOS.  BlffaM  ot  Junior  pUlnlUI  Id   iMIod  bj  hdIoc   pUlntlff  ind  ibarUt 

7M.  Jnnlar  jtlalBtlir   mir  be  illoircil   to   comineDCB  icttoa  jaiBtlj   wllb 

TOS.  BISbM  «t  third  and  other  nbHqiiaat  attaching  ctadttera. 

I  OT.  Prefrrfncea  ol  two  or  aiore  warmata. 
Where  two  or  more  narranla  of  attachment,  hgainat  the  aame 
defendant,  are  detlrered  to  the  afaeriff  of  the  same  cotmtr,  to  be 
ezMnted,  their  respective  prefereneea,  and  the  rolea,  woere  a 
lery,  or  a  levy  and  sale,  have  been  made  under  a  jnnior  warrant, 
are  the  same,  bb  where  two  or  more  execution!,  against  the  prop- 
ertr  of  the  aame  defendant,  are  delivered  to  the  aheiiS  of  the 
■ame  coantf,  to  be  executed. 

8h  1  B.  B.  9M,  II  U  and  IB  (1  Bdm.  STB). 

I  88S.  Kal«  ■•  to  loTT-  BBdev  a  Jnalor  wappaat. 
Where  a  domeatlc  vessel,  or  ahare  or  interest  therein,  haa 
been  attached,  and  afterwards  released,  aa  prescribed  in  thia 
title:  or  where  the  personal  property  of  a  partnership,  of  which 
the  defendant  was  a  member,  has  been  attached,  and  the  attach- 
ment afterwards  discharKed,  upon  the  application  of  another 
partner,  aa  prescribed  in  this  title:  another  warrant,  against  the 
aatDe  defendant,  shall  not  be  leTied  on  (he  same  property,  by  the 
sheriff  of  the  same  or  of  any  other  county,  until  after  the  first 
warrant  has  been  vacated  or  annulled.  But,  except  as  thns  pre- 
scribed, where  a  second  warrant,  affainat  the  tame  defendant,  la 
delivered  to  the  same  sheriff,  be  must  execute  it,  by  a  levy  npon 
property  within  falH  conntf,  and  he  mutt  thereupon  take  the  same 
pro«eedingB,  as  If  the  levy  wsa  made  under  the  first  warrant. 

Sa*  ante,  H  «»  and  SM. 

t  m».   [Repealed,  1877.1 
g  TOO.  [Bepealed.  18TI.] 

1  vol.  CadertalclnK  hy  Jnalor  attactalav  creditor  to  pro- 
reat  relcaaa  of  forelva  Y«ael. 

Where  a  foreign  vessel,  or  a  share  or  Interest  therein,  has  been 
attached  and  valued,  as  prescribed  in  article  second  of  this  title, 
and  the  plaintiff.  In  the  Brat  warrant  of  attachment,  fails  to  give 
an  nndertakinK  to  prevent  the  release  thereof,  the  court  or  judge 
may  jcrant  to  the  plaintiff  in  a  second  warrant,  then  in  (he  sher- 
ilTs  hands  for  execntion,  an  extension,  of  not  more  than  three 
days  thereafter,  within  which  to  furnish  an  nndertaking.  in  all 
respects  like  the  one  to  be  furnished  by  the  first  plaintiff.  And  If 
be  rnmlsbes  it,  within  that  time,  be  has  the  same  rlRhts  and 
privileges,  and  ia  subject  to  the  aame  duties  and  liabilities,  ^ 
respect  to  the  vessel  and  Its  proceeds,  and  Ibi 
■■fs  rriatioK  tlierAo,  as  If  hu  was  the  first  n 
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I  702.  Rale  aa  to  ■aboeqaent  atliicknieKt  of  ioreiga  ▼«■- 
■el. 

If  a  foreign  veBscI,  or  n  share  or  Interest  therein,  bna  been 
Httached,  and  ofterwards  released,  by  reason  of  the  failure  of  the 

SilaiuUff,  in  the  first  or  ihe  seuoud  warrnut,  lo  gire  au  undertab- 
Qg  to  prevent  the  release,  it  slmll  not  be  asaiu  attached,  under 
a  warrant  ogaiDBt  tlie  Banie  defendant,  which  haa  bii^n  delivered 
to  the  sheriff  of  tbe  same  county,  before  the  e:tpiration  of  the 
timi>  n'ithin  which  the  undcrtuliing  shouid  bare  been  fiiraisbod. 
But  it  intiy  be  again  attacbed,  under  a  eiibsequent  warrant 
against  the  eanie  defendant;  in  which  case,  the  plaintiff  therein, 
and  the  plaintiff  in  each  warrant  subtiequently  delivered  to  tbe 
sberirr,  bnvc  Ihe  same  rights,  and  priTilegea,  and  are  subjcet  to 
the  same  dnties  end  liabilitiee,  with  respect  to  the  vessel  and  its 
proceeds,  and  tbe  subsequent  proceedings  retntiug  thereto,  : 
the  warrant,  under  which  it  wus  attached,  was  tbe  first  v— - 

1  703,  RlKbtn  of  JanlOP  plaintiff  In  nctlon  by  BeDlov  plnln- 
tia  and  BbeFin  Jointly. 

Where  the  plaintiff  in  a  warrant  of  atlacbraent  has  commenced 
an  action,  in  the  name  of  himself  and  tbe  sheriff  jointly,  as  pre- 
scribed in  this  title,  a  plaintiff  in  a  jnnior  warrant  may  apply  to 
tBe  court  or  judge,  to  direct  as  to  tbe  conduct,  discontinuance,  or 
settlement  of  tbe  same,  or  to  impose  terms,  conditions,  and  regu- 
lations as  to  the  continuance  thereof,  in  the  interest  of  Uie 
applicant:  and  snch  order  may  be  made  thereupon,  as  justice  re^ 
quires.  If  tbe  first  warrant  is  vacated,  or  tbe  attachment  there- 
under Is  releaseil  or  discharged,  without  affecting  the  cause  of 
action  prosecuted  by  tbe  plaintiff  therein  and  the  sheriff  jointly, 
the  plaintiff  in  the  warrant  next  in  order,  ma;  upon  hia  own  ap- 
plication, be  substituted  as  joint  plaintiff  with  the  sheriff,  by  an 
order,  made  as  upou  an  application  for  leave  to  bring  snch  an 

Se«   I!    OTT-eSO,    ante. 

}  704,  Jnnior  plaintiff  may  be  allowed  to  commence  at^ 
Hob  Jointly  witb  Bherlff. 

A  plaintiff  in  B  second  warrant  may  apply  to  the  court  or  Jadg^ 
upon  notice  to  the  plaintiff  in  the  first  warrant,  and  to  the  aberiS, 
for  leave  to  bring  and  maintain,  in  the  name  of  himself  and  the 
sheriff  jointly,  any  action,  which  might  be  brought  in  the  name 
of  the  senior  plaintiff  and  the  sheriff.  If  it  appears  that  the 
plaintiff  in  the  first  warrant  ueelects  or  refuses  to  be  joined  with 
Ihe  sheriff  in  such  an  action,  or  to  comply  with  the  terms,  condi- 
tions, and  regulations,  inipoBCd,  either  upon  granting  him  an 
order  for  that  purpose,   or  upon  the  hearing  of  an  application. 


with  like  effect,  as  if 

I  70R.  RlKhla  of  tblrd  and   other   HabNeqaent   altaeklMt 

Where  there  are  more  than  two  warronls  of  attachment,  against 
tbe  same  defendant,  the  plaintiffs  In  the  third  and  each  snbs^ 
quent  warrant  hnve,  according  to  their  respective  priorities,  tbe 
same  rights  and  privtlegeR,  as  ngninRt  tbe  plaintiffs  in  all  senior 
warrants,  which  the  plaintiff  in  the  second  warraat  has,  as 
against  the  plaintiff  in  tbe  fimt.  and  are  stibject  to  tbe  aaxoe 
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(latics  and  liabilities;  except  thnt  a  Bccoad  eilension  of  the  time, 
witbio  which  to  (nrnish  an  undertoking  to  proTcnt  the  reluasc  ol 
a  toreigu  tobxpI,  or  a  share  or  iuterest  therein,  shutt  not  be 
(ranted.  Auil  the-  plaintiffs  iu  two  or  more  junior  warrants  of 
attachment,  maj,  by  agreenieiit  among  thfmaolvcs,  take  jointly, 
and  Cor  their  eotnmon  benefit,  any  proceeding,  permitted  by  thia 
title  to  be  taken,  by  the  plaintiff  in  b  second  or  subaequent  v~~ 
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ARTICLB  FIFTH. 

Prvoeedings  after  judgment;  righta  ofpartiet  and  dutieg  of  llu 
sheriff .  after  the  tuarrant  is  vacated  or  annjtlled,  or  the  attach- 
meni  discharged. 


■710.  AdiHtlonnl  pmHaloi)   for   bli   rvllef. 

Tia!  When  BlieHB  lo  return  WBrrant  and  his  proceedlBn- 

I  TOA.  KzecatlOD  to  lasac  to  alierlff  wko  hSB  lerled. 

Where  a  Ipvy,  under  a  warrant  of  attflchinent  in  an  action, 
has  bpc'ti  mndc,  nn  execution  against  proiKrIj,  u|K>n  a  Goal  judg- 
ment ill  tnvor  of  the  plaintifF  tlii-rein,  repovered  after  the  eipira- 
tlon  of  the  fcrm  of  office  of  the  sherift,  who  niaile  the  lery,  uuBt 
DeTertholesH  be  directed  to  and  esfcuted  bj  that  Bheriff.  aaless 
Bnother  person  is  desiirnated  by  law  to  complete  the  unfinished 
bugiuoBS  pfrtaiiiing  to  bia  otCcc;  or,  in  that  case,  to  the  person  so 
deaig'nated. 

I  70T.  [Am'd.  18TT.]  Wben  Jodsneut  varoroFable  nair 
■awlniit   attnched    properlr- 

Where  a  defendant,  who  bns  not  appeared,  is  a  uou-resident  of 
the  State,  or  a  foreijjn  corporation,  and  the  siiatiiona  was  served 
without  the  fltate,  or  b7  publication,  pursuant  to  an  order  ob- 
tained for  that  purpose,  as  preKoribed  in  chapter  fifth  of  this  act. 
the  judgment  can  be  enforced  only  against  the  property  which  baa 
been  levied  upon,  by  virtue  of  the  warrant  of  attachment,  at  the 
time  whpn  the  Jndftment  is  entered.  Bnt  this  section  does  not 
declare  the  effect  of  siieb  a  judgiueut,  with  respect  to  the  appli- 
cation of  nn;  statute  of  limitation. 

}  708.  [Am'd,  I87T.]  JadKment  In  (be  prlnolpal  aetlani 
kow  uttliilled. 


Where  an  execution  against  property  is  issued  upon  a  jade- 
ment  for  the  plaintiff,  in  an  action  In  which  a  warrant  of  attach- 
ment hns  been  levied,  the  sheriff  muKt  satisfy  it,  as  follows: 

1.  He  tunst  pay  over  to  the  plaintiff  all  money  attached  by  him, 
and  the  proceeds  of  alt  sales  of  perishable  property,  or  of  any  res- 
iiel  or  share  or  inferest  therein,  or  animals,  sold  by  liini.  or  ot 
any  debts,  or  other  things  in  action  collected  or  sold  by  him;  or  so 
much  thereof  ns  Is  necessary  to  satisfy  the  judgment. 

2,  If  any  balance  remains  due,  he  must  sell,  under  the  execu- 
tion, the  other  personal  pro])erty  attached,  or  so  much  thereof  as 
is  necexsary:  including  rights  or  shares  in  the  stock  of  an  asso- 
ciation or  corporation,  or  a  bond  or  other  instrument  for  the  pay- 
ment of  money,  executed  and  issued,  with  the  Interest  coapons 
annexed,  if  any.  by  a  government,  state,  connty,  public  officer,  or 
municipal  or  nlber  corporation,  which  is  in  terms  negotiatile.  or 
payable  to  the  bearer  or  bolder,  the  principal  whereof  ia  not  then 
payable:  bnt  not  including  any  other  debt  or  thing  In  action.  It 
the  proceeds  of  that  property  are  instifficient  to  satisfy  the  jadg- 
racDt,  ami  the  execntinu  requires  him  to  satis^  it  out  of  an^ 
other  personal  property  of  the  defendant,  he  must  sell  the  pei^ 
sonal  property,  upor  which  he  has  levied  by  virtue  of  the  execa- 
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tiOD.  If  the  proceeds  of  the  personal  property,  applicable  to  the 
execution,  are  Insufficient  to  satisfy  tbe  judgment,  the  sberiS 
must  sell,  Dnder  tbe  execution,  all  the  right,  title,  uud  interest. 
which  the  dclcndant  had  in  the  real  pro|>erty  attached,  at  the 
time  when  tbe  notice  n'ns  filed,  or  at  any  time  afterwards,  before 
reaortiag  to  nay  other  real  property. 

3.  It  prrsoiial  property  Httuched,  beloQKing  to  the  defendant, 
has  passed  out  of  the  huuds  ot  the  sheriff,  without  having  been 
sold  or  converted  into  money,  and  the?  attnehnieiit  hus'  not  been 
discharged  as  to  that  property,  he  must,  If  practicable,  regain  pos- 
seEsion  thereof;  and,  for  that  purpose,  he  has  all  the  authority 
which  he  had,  to  seize  the  same  under  the  warrant.  A  person, 
who  wilfully  conceals  or  withholds  such  property  from  him,  ia 
liable  to  double  damages,  at  the  suit  of  the  party  agKrievcd. 

4.  Until  the  judemciit  is  pnid,  he  may  collect  the  debts  and 
other  things  in  action  attached,  and  prosecute  any  undertaking, 
which  he  has  taken  in  the  course  of  the  pro<«ediagB,  and  apply 
the  proceeds  thereof  to  the  payment  of  the  judgment. 

5.  At  any  time  after  levying  the  attachment,  the  court,  upon 
the  petition  of  tbe  plaintiff,  accompanied  with  an  affidavit,  speci- 

Sing  fully  all  the  proceedings  of  the  sheriff,  since  tbe  levy  under 
e  warrant,  the  property  attached,  and  the  disposition  thereof; 
and  the  affidavit  of  the  BheriEf,  showing  that  he  has  used  dili- 
gence, in  endeavoring  to  collect  tbe  debts  and  other  things  in  ac- 
-  tion  attached,  and  that  a  portion  thereof  remains  uncollected; 
may  diri"ct  the  nherifE  to  sell  the  remaining  portion,  upon  such 
terms,  and  in  such  manner,  as  it  tbiuks  proper.  Notice  of  the  ap- 
plication must  be  given  to  the  defendant  s  attorney,  if  the  defend- 
ant appeared  in  the  action.  If  the  somsions  was  not  personally 
■erred  on  the  defendant,  and  he  did  not  appear,  the  court  may 
make  such  order  as  to  the  service  of  notice,  as  it  thinks  proper; 
or  may  grant  the  application  without  notice, 
Ci>.  Itw.,  I  237,  «m-a. 

f  TOe.  [An'd,  1877.]  Wkea  BttaehmeDt  dlscliarKed,  etc., 
itrvperty  t«  be  reatored  tv  detendsnt. 

Where  a  warrant  o(  attachment  is  vacated,  or  annulled,  or  an 
attachment  is  discharged,  upon  the  application  ot  tbe  defendant, 
the  sbi'rift  must,  except  in  a  esse  where  it  Is  otherwise  specially 
prescribed  by  law,  deliver  over  to  the  defendant,  or  to  the  piirsou 
entitled  thereto,  upon  reasoDHble  demand,  and  upon  piiylnent  of 
all  costs,  charges,  and  expenses,  legally  chargeable  by  the  aheriff, 
all  the  attached  personal  property  remaining  in  his  hands,  or  that 
portion  thereof,  as  to  which  the  attachment  is  discharged;  or 
the  proceeds  thereof,  if  it  has  been  sold  by  him. 
td..  Ust  KntcBM  Of  I  23T,  and  part  at  M  Z39  ud  MO,  S«e  I  3U3.  anbd.  IS. 
I  710.    Additional  itrovliilon  fop  hlii  relief. 

Where  the  sheriff  is  required  by  this  title,  to  deliver  attached 
property,  or  the  proceeds  thereof,  to  the  defendant,  be  must  also 
deliver  to  him.  unless  otherwise  specially  directed  by  the  court  or 

■ngH.  relating  thereto,  which  he  lias  Inken  in  the  (■oiirs<>  ot  the  pro- 
<f<-ilin)»<.  and  which  have  not  been  fully  »iitiMfle<l;  except  an  un- 
■lertatlnp.  given  by  the  defendant,  upim  the  discharge  of  property. 
Hi-  must  uIko  deliver  a  written  nrtslgnineni,  dniy  ocknowleilBed,  of 
each  undertaking,  ao  delivered,  and  ot  each  other  ii  ' 
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wtiich  Ibe  ilefi?adant  is  thus  entitled,  an  aBsiKQment  of  which  is 
necessary  to  perfect  or  protect  the  defi'miaiit's  title  thereto.  The 
defendanC  inuBt  also,  but  upon  hia  own  apijlicntiou  onl;,  be  sub- 
stituted in  ptuce  o(  the  sheriff,  or  tlie  slieriS  and  the  plnintiS 
jointly,  in  an  action  brought  as  preBCribt-d  iu  tliis  title;  but  tlie 
court  or  judge  may  impose,  as  a  eonditiou  of  grantiug  the  order 
of  eubstitulioQ,  such  lerms  as  justice  remiires,  with  respect  to 
indemnity  and  payment  or  cxponscB.  The  defeDdant's  tigbt, 
without  respect  to  property  attached  and  not  disposed  of,  aud  an 
undertakiuKi  or  other  instrument,  to  which  he  is  thus  eolitled,  are 
the  same  as  those  of  the  sheriff,  while  the  warrant  n-as  still  In 
forci>,  except  where  bis  rights  are  specially  defined  or  regulated 

i  711.  GanecIlInK  nollee  Httiichlnc  real  propcrtr. 

At  any  time  after  the  warrant  o(  attnchnieut  has  been  vacated 
or  annulled,  or  the  attachment  has  been  discharged  as  to  real 
property  attached,  the  court  may,  in  its  discretion,  U|>on  the  ap- 

Slication  of  any  person  aggrieved,  and  upon  bucq  notice  as  it 
eems  just,  direct,  that  any  noUce,  Sled  tor  the  purpose  of  attflch- 
ing  the  properly,  be  eaneeiled  oC  record,  by  the  clerk  of  the 
county  where  It- is  filed  and  reeonleJ.  The  cancellutiun  must  be 
made  by  a  note,  to  that  effect,  on  the  margin  of  the  record,  refct- 
riiie  to  the  order;  and.  unless  the  order  is  entered  in  the  same 
clerk's  office,  a  eertilied  copy  thereof  must,  at  the  same  lime,  be 
filed  thereiu. 


Where  a  warrant  of  ntlnebment  has  been  vacated  or  annulled, 
the  sheriff  must  forthwith  file,  in  the  clerk's  office,  the  warrant, 
with  a  reiurn  o(  bis  procccdiuKs  thereon.  Upon  the  appllcatiori 
ot  either  parly,  aud  proof  of  the  sheriff's  neglect,  the  court  may 
direct  him  so  to  do,  forthwith,  or  within  a  specified  time. 
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article:  fib  ST. 

Receivers 

Sac  713.  BHelTcr;  icbni  ippoluted. 

Tit.  AppolninwDt   of  nceint;    Dollce  o(   appllwHon. 

TIS.  SecnrltT. 

71«.  Oeittto  icnlTei*  in»r  hold  real  [iroiKttr. 

I  na.  [Am'd,  1H9Q.]    RecpiTcrg  wbcD  appointed. 

In  addition  to  the  cases,  whpre  the  appointment  of  a  receiver 
is  ape<rlttlly  provided  for  bj-  law,  a  receiver  of  property,  which  is 
the  subject  of  an  action,  in  the  supreme  court  or  a  county  court, 
mar  I'e  appointed  by  the  conrt,  in  either  of  the  following  caaes; 

1.  Before  final  judement,  on  the  appheation  of  a  party  who  ea- 
taUuhes  an  apparent  right  to,  or  interoBt  in,  the  property,  where 
it  Is  in  the  poBsessiou  of  an  adverse  party,  and  there  Is  daager 
that  it  will  be  removed  beyond  the  jurisdiction  of  the  court,  or 
lost,  materially  injured,  or  destroyed. 

2.  By  or  after  the  final  JudRment,  to  carry  the  judgment  into 
effect,  or  to  dispose  of  the  property,  according  to  its  directions. 

3.  After  final  judgment,  to  preaerve  the  property,  during  the 
pendency  of  an  appeal. 

The  word,  "  property,"  as  used  in  this  section,  Includes  the 
rents,  profits,  or  other  income,  and  the  increase,  of  real  or  per- 
B<H>al  property.  S«,4t(!fe>«../y;Oaa4A<>*'*«**Ae«/'««fc^' 

I  T14.  [A»'d,  1S79,  1S03.]  AppofDlment  of  peceiTCFt  no- 
tler  nf  applleBitloii. 

Notice  of  an  application,  for  the  appointment  of  a  receiver  in 
an  action,  before  judgment  therein,  must  be  given  to  the  ndverne 
party,  nntesa  he  haa  failed  to  appear  in  tbe  uction,  and  the  time 
Umitcd  for  his  appearance  has  expired.  But  where  an  order  bns 
been  made,  as  prescribed  in  section  four  hundred  and  thirty- 
eight  of  tbis  set,  the  conrt  may,  in  its  discretion,  appoint  a 
temporary  receiver,  to  receive  and  preserve  the  property,  without 
notice,  or  upon  a  notice  given  by  publication  or  otherwise,  as  he 
thinks  proper.  But  where  the  action  is  for  the  foreclosure  of  a 
mortsage,  which  mortgage  provides  that  a  receiver  may  be  ap- 
pointed without  notice,  notice  shall  not  he  required. 
8m  f  aar,  poit:  l.  isoa,  m.  bit.    m  eocit  scpi.  i,  iso3. 

I  TIS.  CAin'd,   1S06.1    Secnrltr. 

A  receiver,  appointed  in  an  action  or  apecinl  proceeding,  mnit, 
before  entering  upon  his  duties,  cieeutc  and  file  with  the  proper 
clerk,  a  bond  to  the  people,  with  at  teiist  two  sufficient  sureties, 
in  a  penalty  liied  by  the  court,  judge,  or  referee,  mnklnc  the  ap- 
pointment, conditioned  for  the  faithful  diBcharge  of  his  duties  as 
receiver;  and  the  eiecntion  of  any  such  bond  by  any  fidelity  or 
■mretr  companv  authoriiied  bv  the  lawB  of  this  stnte  to  transact 

bnnincsB,  shall  be  equivalent  tf  "- -  "  —'"  '"-'  '"•  """ 

»iii«ties.    And  the  conrt,  or, 
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court,  the  judge  making  the  order,  by  or  purguant  to  which  tke 
receiver  was  appointfd,  or  his  aucccBHor  id  office,  may,  at  anj 
time,  remove  tbe  receiver,  or  direct  him  to  give  a.  new  bond,  nilk 
new  sureties,  with  the  like  condition.  But  the  foregolnfc  prori- 
slons  or  thia  sectiou  do  not  opply  to  n.  cnse  where  apecial  prort- 
iiou  IB  made  by  law,  tor  the  Bccurity  to  be  gireu  bj  a,  receiver,  ar 
for  iD(?reBBins  the  anme,  or  for  removing  a  receiver.  A  receivff 
who,  bavlug  executed  and  filed  a  bond  aa  provided  for  ia  thii  m«- 
tion.  before  preHentinc  his  accoupts  as  receiver,  muet  give  noti« 
to  the  suretf  or  sureties  on  his  official  bond,  of  bis  intention  t* 
present  his  accouiils,  not  less  tbnn  eieht  days  before  the  da;  nt 
for  the  hearing  dd  said  accounlinR.  The  same  notice  must  ba 
given  to  such  surety  or  sureties  where  the  accounting  is  otdeiti 
on  the  petition  of  n  person  or  persons  other  than  the  receivH; 
and  in  uo  cnse  shall  the  receiver  s  accounts  be  passed,  settled  m' 
allowed,  unless  the  said  notice  provided  for  in  this  section  sbil 
have  first  been  given  to  the  surety  or  sureties  on  the  official  boai 
of  such  receiver. 
See  p«t,   1(  SlCkSlfl;   alM  H  T»-T30.    In  tBert  U*rcb  II,   1800.    L.  UK 


I  710.  (AB'd,  ises.]  CertnlB  reecivcFa  nar  hold  real 
property. 

A  receiver,  appointed  by  or  pursuant  to  an  order  or  a  jndgiMB^ 
in  an  action  in  the  supreme  court  or  a  county  court,  or  in  a 
■pedal  proceediufc  tor  the  voluntary  dissolution  of  a  corporation 
may  tnke  and  hold  real  property,  upon  such  trusts  and  for  sock 
purposes  as  the  court  directs,  subject  to  the  dirrction  of  the  coait, 
from  time  to  time,  respecting  Ihe  disixraition  thereof. 

L.  IBte,  eb.  OMi  L.  184B.  fb.  112,  I  1  (4  Bdm-  BS3).  sm'd, 
1T» 
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ABTIOIjH  SKCOND. 

Dtpotit,  dtUvtry  or  eonveyawx  of  property. 

Sec.  71T.  Gcart  uimj  order  a  dvposlt  or  dellTArr  of  property  Id  certelQ  cefeM. 
7tS.  Wben  iheiitr  nur  uko  uul  come;,  etc..  pcoper^. 

I  TIT.  [Aw*d,  18TT.]    Court  mar  order  k  deposit  or  «ellT- 

Where  it  is  admitted,  by  the  pleading  or  exatnination  of  a  party, 
that  he  has,  In  hia  possession  or  nnder  his  control,  money,  or 
other  personal  property  capable  of  deliTCry,  which,  beins  the  sab- 
ject  of  the  action  or  special  proceeding,  is  oald  bj  him  as  trustee 
for  another  party,  or  which  belongs  or  is  due  to  another  party, 
the  eourt  may,  in  Its  discretion,  grant  an  order,  udod  notice,  that 
it  be  paid  inlo,  or  deposited  in  court,  or  deiivered  to  that  party, 
niih  or  without  security,  subject  to  the  further  direction  of  th« 

Ok  Prm.,  ptirt  ot  I  au.  ani'd.    Ste  poal,  ft  TU-TM. 
f  TIS.  tCkcB  akerlK  biat  tkke  knd  coDvert  etc.,  propertr. 
Where   the   eourt  has  directed   a  deposit  ot  delivery,   as  pre- 
■cribed  in  the  last  section;  or  where  a  judgment  directs  a  party 
to  make  a.  deposit  or  delivery,  or  to  convey  real  property;  if  tbe 
direction   Is  disobeyed,   the  eoart,   besides  punishing  the  disobe- 
dience ns  n  contempt,  may,  by  order,  require  the  sheHIT  to  take, 
and  deposit  or  deliver  the  money  or  other  personal  property,  or 
to  convey  the  real  property.  In  conformity  vith  the  direction  ot 
the  court. 
U.,  I  Mi,  Iha  Uit  senteDM  but  one  sm'd. 
ITS 
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ARTIOLK   THIRD. 

General  and  miacellatieoiispruvi''iona. 

Bee.  Tie.  Armt.   loJancllDn,    and    ultncliment;    ivlien    not    (0    be  (ranted   1*- 
720.  CouDlerclalm,  piorlilonil  remedies. 

I  719.  [Am'il,  ISTft-]  Arreitl,  Injanodon,  nad  Bltaebaeat; 
ivheu  not  (o  be  KPBnte'd   toaretber. 

Wlierp  npplicatioii  tor  nn  order  of  nrrcst.  an  injunction,  and 
a  wfirraut  of  itltachuient,  or  two  of  tliem,  Ih  nindc.  in  the  same 
action,  iiKiiiuat  tlie  eame  dufcudaut;  and  it  satisfaclorily  npptTnrs 
thnt,  under  tlio  imrticnlar  circiimBliinccH  of  I  be  cnse,  two  or  all 
of  them  ore  uot  Deccssnry  for  tlic  plaintiff's  scciirit3^,  the  coiirt 
or  jud;;e  may,  in  its  or  hii  dUcrctioii,  mjnire  the  idnintlll  to 
«Iect  betw¥on  Iheui.  'n'here  nu  applicntion  is  mnde  to  obtain, 
vacate,  modiff,  or  set  aside  an  onler  of  arrest,  injnuclion  order, 
or  warrant  of  nttnchmenl,  the  court  or  juiigo  most  finnlly  decide 
the  same,  within  twenty  days  after  it  ia  submitted  for  decirion. 

{  T20.   [Ain'd,  lATD.]    Covnterclalin,  pravialfliial  re^edlea. 

Where  the  defendant  interpoBPs  a  eounterclaitn,  and  there- 
upon demnnds  au  affirmatiTC  jlidj^ment  ugnlnst  the  plaintiff, 
his  rietht  to  a  provisional  remedy  is  the  same  nn  in  nn  nctiou 
brouRht  by  him  aeainst  the  pininltft,  for  (he  eaiise  of  action 
stated  in  the  counterclaim,  and  demanding  the  same  jndjrtnent- 
And  for  the  purpose  of  applyine  to  such  a  cose  the  provisions 
of  this  net,  the  defendant  is  deemed  the  plaintiff,  the  plaintiff 
is  deemed  the  defendant,  and  the  counterclaim  ho  set  forth  in 
the  answer  is  deemed  the  complaint. 
W4 
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CHAPTER  VIII. 
Miscellaneous  Interlocutory  Proceedinffs,  and  Regu- 
lations of  Practice. 

nru    I._m(Ut«,Oal«d<nt,miMi,»adIrr*caIkritlM. 
TTTLI  ri.—  T»der,  iml  otkar  OBem  ftnd  n*qufU  te  tk*  llT«n*  VttHj. 
TtTLE  UL— Fararat  of  Xoacf  lato  C««t,  tat  €■!•  kad  DUvMlUoa  TktrMf. 
TTTLS  IT.-  PracMtlui  mpda  U*  DeaU  <ir  BlublUtf  af  m  PartT,  or  tbt 

Tnattkr  at  bh  Utanrt. 
Tim  T.~  BoUtai  aad  Ot6en  Geaenllj. 
nru  TL-HlaMlUa«(«i  PrMtIm  BafaWlwi. 

TITLE  X. 
HiatakM,  omiaaions,  defects,  and  irregularities. 

Ik.  121.  Derecti  cored  by  rerdli^t,  etr..  and  by  JndimeDt. 
TO.  SDCb   defects   ta  be  aapplled. 
T3a.  Amendraenra  by  the  <:oiiTi;  dlvrepaTdlnff  Immiterla]  — """    ''' 


T3S.  DucennllDK  defecli   Id  amiUfttB. 
ta.  C«rUln  boudii.   elc.  wbea  ■uOcli'Dt. 
7W.  AmoudlDK  iSetteu  iD  bands,  etc. 

I  TSI.  [An'd,  1H700  Il«f«cta  eared  br  TCPdlct,  etc.,  aad 
br  ImdKvrnl. 

In  a  court  of  record,  where  a  verdict,  report  or  decision  has 
Wn  rendered,  the  jud^nnent  nhRlI  not  be  Btnyed.  nor  shnll  unj 
jndgmeBt  o(  b  court  o[  record  be-  Impnired  or  affocled,  bj* 
mma  of  either  of  the  foliowiDir  imperterlionB.  oraisslons, 
■fcfectB,  matters,  or  things,  in  the  process,  pIcBdlngs  or  other 
procwNlings: 

1.  For  n-ant  of  a  snmiDons,  or  other  writ. 

2.  For  any  fault  or  defect  in  process;  or  for  misconceiving  b 
l>twe«B.  or  awarding  it  to  a  wrong  officer. 

3.  For  an  imperfect  or  Insufficient  return  of  a  wheriff  or  other 
officer:  or  because  an  officer  has  not  subscribed  a  return,  actuallr 
iBide  by  him. 

4.  Pcir  a  variance  between  the  summons  and  cnmplnint. 

5.  For  B  mispleading,  insuflident  plendinK,  or  jeofail. 

6.  For  want  of  a  warrant  of  attorney  by  either  jinrty, 

',  For  the  appearance,  by  attorney,  of  an  infnnt  pnrty,  if  the 
verdict,  report,  or  decision,  or  the  jlidgmenl.  is  In  liis  favor. 

8.  For  omittiDK  to  allege  any  matter,  without  proiif  of  which 
tip  verdict,  report,  or  decision  ought  not  to  have  Ix-eii  rendered. 

9-  For  a  mistake  in  the  name  of  a  party  or  otlier  person:  or 
in  1  sum  of  money:  or  Id  the  description  of  property;  or  in 
tKlting  or  stating  a  day,  month,  or  year;  wlnTe  the  correct 
Kline.  Bam,  description,  or  date  has  been  once  rightly  stated,  in 
ur  nt  the  pleadings  or  other  proceedings. 

10.  For  a  mistake  in  the  name  of  n  juror  or  officer. 

11.  For  an  informality  in  entering  judgment,  or  making  up  the 
Wwaeal-roll. 

12.  For  an  omission  on  the  part  of  a  referee  to  be  sworn; 
«  tor  any  other  default  or  negllKeuce  of  the  clerk,  or  any  other 
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2   R.    S.   424.    425,    {    7    (2    Bilm,   4iS.    443).    BDl'd. 
I  7XX.  Saeh  drtettta  to  be  Bapplle)!. 

Eacb  of  the  oinissious,  imperfect  iutis,  defei^ts,  and  variaoces. 
specified  in  tlie  Inet  section,  nnd  any  other  of  like  oature,  not 
beinK  against  the  right  and  justice  of  the  matter,  and  not  alter- 
Ins  the  issue  t>eln*eeu  the  parties,  or  the  trial,  must,  wbeii 
neocBaary,  be  Hupplied,  nud  the  proceeding  amended,  by  the 
court   wherein   the   judgment   is   rcnd(:red,    or   by   an    a  apellate 

Id..  1  8. 

I  72».  [Ai»*il,  1N7T,  1000.]  AneadmeXa  br  the  sobtIi 
dlarvKmrdlnit    Imtuaterlal    erporii,    etc. 

The  court  inny,  upon  the  trial,  or  at  any  other  stage  of  the 
action,  before  or  after  judgment,  iu  furtherance  of  justice,  and 
on  Kiuli  teriun  as  it  deemH  just,  amend  any  process,  pleading,  or 
other  procei'ding,  by  adding  or  striking  oul  the  nnrue  o(  a  iiem>n 
UH  o  parly,  or  by  correcting  n  miatake  in  the  name  ot  a  party, 
or  a  mistake  in  any  other  respect,  or  by  inserting  an  allegaliou 
material  to  the  case:  or,  where  the  nmendnient  dues  not  change 
DUbKtantially  the  claim  or  defence,  by  eootorming  the  pleading 
or  othiT  proceedings  to  the  facts  proved.  And,  in  every  stage 
of  thi?  action,  the  court  niiiKt  dJHreganl  an  error  or  defe<'t,  in 
the  pleadiiiKM  or  olher  proee<-diug.s,  whieh  does  not  affect  the 
substantial  rights  of  thi-  adverse  party.  AVhen  amending  a 
pleadint;  or  |H>ruiittiug  tlie  serviee  of  on  amended  or  supple- 
mental pleading  in  a  e^Ke  whieli  iH  on  the  general  calendar  of 
ixsiiCH  or  fact,  tlie  eourt  may  direct  that  tiie  case  retain  the 
ptui-e  upon  such  calendar  which  it  occupieil  before  the  amend- 
ment or  new  pleading  was  allowed,  and  that  the  pmceeilinga 
had  upim  Ihe  amended  or  Hup]>lcmental  pleadings  shall  not 
affect  tile  place  of  the  case  uiion  such  calendar,  or  render  neces- 
sary the  Herviec  Of  a  iiciv  notice  Of  trial. 


I  T-M,  nellel  awalmit  dmlMloaa,  e4e.|  BneadiBFIltB  to  von. 
fornt   prove ed In K*- 

Till-  ec)Hrt  niny  likewise,  in  its  discrclinn.  and  u|iou  nuch  Icrmfi 
iiK  juHlicc  miulres,  at  any  time  within  one  year  after  notice 
thereof,  relieve  a  party  from  a  judgment,  order,  or  other  proceed- 
injc.  taken  against  lilm  through  his  mistake,  inadvertence,  snr- 
prise.  or  exi'UHalile  neglect;  and  miiy  supply  an  omission  lu  any 
iiruci>eiling.  Where  a  prueeeiling.  taken  Ity  a  party,  fails  to  con- 
form li>  R  iirorisien  of  this  acl.  the  i-ourt  may.  in  like  manner, 
nuil  u]Nui  liki|  lenns.  iH'rmit  an  amendment  thereof,  to  conform 

U.,  1  1T4.  ani'll.    Oet  ||  181,  783,  71i4,  131^ 

I  72S.  Retnriiii  by  oOloera.  ete. 

A  court,  to  ivhieli  n  return  is  made  by  a  sheriff  or  other  officer, 
or  by  a  sulHinlinnte  conn  or  other  tribunal,  may,  in  its  discre- 
ticin,  dlrec-t  the  return  lo  Ih-  aniended,  in  matter  of  form,  either 

lie  fore  or  after  judgment. 
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i  rae.  P^pcpa  toat  or  wtthkeldi  how  aappUed. 

Where  SQ  original  pleadiag  or  paper  is  lost,  or  withheld  by  any 
person,  the  eourt  may  authorize  a  copy  to  be  Slad  and  used,  in- 
Rtead  of  the  oriKinal. 

I  737'   Order  of  coart^  vrhen  necensapf  to  Atnend- 

A  proceHs,  pleading,  or  record,  shall  not  be  altered,  by  the 
rferk  or  any  other  officer  of  the  court,  or  by  any  other  person. 
without  the  direction  of  the  court,  or  of  another  court  of  com- 
petent authority:  except  in  a,  case  where  a  party,  or  his  attorney, 

{  728.  DlBrcKBrdlBK  defeolB  Id  BflldaTltii. 

The  want  of  a  title,  or  a  defect  in  the  title,  of  nn  uffidaTlt, 
does  not  imjiair  it,  it  it  intelligibly  refers  to  (he  action  or  bihk'IiiI 
proceeding,  iu  which  it  la  muje. 

(to.   P»c..  i  «oo. 

I  7XB.    CeriHlB  bonds,  etc..  wheD  BBracleBt. 

A  bond  or  undertaking,  required  by  statute  tn  be  Kireii  by  a 
perBon.  to  entitle  hiio  to  a  right  or  privili-ge.  or  to  tnke  a  pro- 
ireediuK,  is  sufficient,  if  it  conforms  subBlantlitily  to  the  form 
therefor,  prescribed  by  the  statute,  and  does  not  vary  therefrom, 
to  the  prejudice  of  the  righte  of  the  party,  to  whom,  or  for 
whose  benefit,  it  is  given. 

S  S.  8.  ue  -ti  Bdm.  GT6).  UB'd. 

I  730.  Amendlna;  detecta  In  bondN,  etc. 

Where  such  a  boud  or  undertaking  is  defective^  the  court, 
officer,  or  body,  that  would  be  nuthoriicl  to  receive  it,  or  to 
entertain  a  proceeding  in  consequence  thereof,  If  it  was  perfect. 

may,  on  the  appUcnlioD  of  the  persous  w"" '-'  '*    ' 

it  accordingly;   — '   "  ""■-"   "■  *" 

of  itB  exec    " 

U..  I  St.  • 
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Tender,  and  other  offers  and  requests  to  the  adverse  party. 

TSS.  EtCevt  of  lufflcRnt    tende™ 


74I-IU.  [Itepealetl.] 

1  731.  Tender  nfter  nail. 

Wbf^rc  the  complaint  drinanilB  jitdKiiii'itt  for  a  Biim  of  moner 
only:  and  tlio  ni'tioM  la  brought  to  recover  n  sum  ctTtoin,  or 
which  may  be  reilHpecI  to  certainty  by  cnlvillnlion:  or  to  recover 
tlaiungOB  fur  a  cnsuiil  or  Involuntary  perHoual  iujury.  or  a  like 
injury  to  iironcrty;  the  ilcfeiiilnnt,  or  hiR  atlorney,  may,  at  any 
tiiue  before  the  trial,  tender  to  (he  plaintiff,  or  hia  aftoriicy,  such 
a  Huni  uf  niolic.v.  as  he  conceives  to  be  ouflieient  to  make  ameuilB 
for  the  iujury.  or  to  liny  the  pliiiatiff's  demand;  together  with 
the  co[!ts  of  the  aetiou,  to  that  time, 
a  It.  B.  DS3,  I  20  (2  Edm.  DT4t,  am'd. 

}  733.  [Am'd,  1877.1     AmooBl  to  be  iiald  lata  mart. 

A  tender,  made  as  prencribed  ia  the  last  sectloo,  does  not 
avail  the  dcfeiidant,  uiiU'hs  the  nioiK-y  is  accepted,  or  is  paid 
iDto  miirt,  and  notice  tht^reof  in  nritiug  served  upon  the  plniii- 
titfa  attorney  hefor..'  the  trial  and  ivithin  ten  days  after  the 
tender.  If  the  plaintiff  takes  out  the  atnount  paid  in,  he  accepts 
the  ttnder. 

t  7»3.  Eltent  of  unfllctcnt  tendCP. 

It  it  appears,  u|mn  the  trial,  that  the  sum  ao  tendered  was 
su9iei<>nt  to  pay  the  plaintiff's  demand,  or  to  make  amends  for 
the  injury,  and  also  to  pay  the  coKtx  of  the  action,  to  the  time 
of  tbo  tender,  the  plainiifC  cannot  recover  costs  or  interest,  from 
llie  lime  of  the  teuder,  but  must  pay  the  defendant's  costs  from 
that  time. 

2  R.  a._:M.  IS  21  nnrt  22  (2  Edm.  BM),  mnwlHlstcd.    Sm  Co.  Vnc.,  |  3SC: 

;  7!t  I.  WhrB  «n  he  dednctrd  fpom  pecovofy,  etc. 

ir  the  phiinliff  proceiilH  in  the  action,  after  aeccptiiiK  the 
li'uder.  tlie  Hum  accepted  must  l>e  deducted  from  the  recovery, 
and  ju'lainent  rendered  tor  the  residue,  if  any;  and,  if  the  tender 
Hud  nc''ei)tancp  do  not  appear  in  the  plendinKs,  a  memorandum 
thereof  inust  he  annexed  to  the  Judcmcnt-roll.  The  plaintifTs 
rifrlit  to  recover  coHtw,  and  his  liability  to  pay  costs  to  the 
defendant,  are  determined  by  the  amount  of  the  residue. 

}  7Mi.  tteiflrluK  admlBiilon  of  KennlneneBS  of  paper. 

Tbo  nltoniey  for  n  party  may.  at  any  time  before  the  trial, 
exhibit  to  the  attorney  for  the  adverw  party,  a  paper,  material 
10  the  action,  and  request  a  written  admUsioii  of  Its  geituineuess. 
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If  the  ailmiBsion  is  not  siven,  within  four  daya  after  the  reqoeBt, 
■□d  the  paper  is  iirored  or  ailmitted  on  the  Irlul,  the  expenses, 
incurred  by  the  party  enhibitiiie  it,  in  order  to  prove  its  geuuiue- 
nesB,  must  be  ascertained  at  Ibe  trial,  and  paid  by  the  party 
refOBiD£  the  admission:  uulesa  it  appears,  to  the  sntisIactioQ  of 
the  court,  that  there  was  a  good  reason  for  the  refusal. 
Co.  Proe.,  part  ol  g  3SS. 

I  TSOL  Offer  to  Ilqaldnte  dcmoKes  condttlaDBllT-. 
In  an  action  to  recover  damages  for  breach  of  a  contract,  the 
defendant's  attorney  may,  with  the  anawer,  serve  upon  the 
plaintiff's  attorney,  a  written  offer,  that,  if  the  defendant  falls 
in  his  defence,  the  damages  ma;  be  assessed  at  a  spccilied  sum. 
If  the  plaintiff  serves  notice,  that  he  accepts  the  offer,  with 
or  before  the  notice  of  trial,  and  dnmagt'S  are  awarded  to  him 
on  the  trial,  they  must  be  assessed  accordingly. 
Id.,  I  386. 

I  T3T.  [Am'd,  ]BT7.]  Effect  •!  retoul  nt  offer. 
If  the  plaintiff  does  not  accept  the  offer,  he  cannot  prove  it, 
npou  the  trial.  But  if  the  damages,  awarded  to  him,  do  not 
exceed  the  sum  offered,  the  defendant  is  entitled  to  recover  the 
expenses,  necessarily  incurred  by  bim  in  preparing  for  the  trial 
of  the  queslioii  of  damages.  The  enpenses  must  be  ascertained, 
and  the  amount  thereof  determined  by  the  Judge,  or  the  referee, 
by  or  before  whom  the  cause  is  tried. 

Id..    I    S8T. 

i    738.    [Am'd,    18TT.]    Dcfcndaut'a    offer    t«    eompronlaei 
proceedlBKB  tkereon. 

The  defendant  may,  before  the  trial,  serve  upon  the  plaintiff's 
attorney,  a  written  offer,  to  allow  judgment  to  be  taken  against 
him.  for  a  sum,  or  property,  or  to  the  effect,  therein  specified, 
with  eosts.  If  there  are  two  or  more  defendants,  and  the  action 
can  be  severed,  a  like  offer  moy  be  made  by  one  or  more  defend- 
ants. BKainst  nhom  a  separate  Judgment  may  be  taken.  If  the 
plaintiff,  within  ten  days  thereafter,  serves  upon  the  defendant's 
attorney,  a  written  notice  that  he  accepts  the  offer,  he  may  file 
the  Bummons,  complaint,  and  offer,  with  proof  of  acceptance, 
and  thereupon  the  clerk  must  enter  judgment  accordingly.  If 
notiee  of  acceptance  is  not  thus  given,  the  offer  cannot  be 
Kiren  in  evidence  upon  the  trial;  but.  it  the  plaintiff  fails  to 
obtain  a  more  favorable  judgment,  be  cannot  recover  costs  from 
the  time  of  the  oSer,  but  must  pay  costs  from  that  time. 
Id.,  p*rt  at  I  3H1. 

I  T^.  [Am'd,  1H7T.]    PlalntllTH  offFT  to  comproitiUe  eimn- 
te-relalBii  proceedlSKii  tberroD. 

Where  the  defendant  sets  uji  n  counterfjnini,  lo  nti  amount 
greater  than  the  plaintiff's  cliilra.  or  sufEcient  to  reduce  the 
plaintiff's  recovery  below  fifty  dollars,  the  plaintiff  may  serve, 
upon  the  defendant's  attorney,  a  written  offer,  to  allow  judgment 
to  be  taken  ngniast  hiiu,  for  a  specified  sum,  with  costs,  or 
against  the  defendant  for  a  speciBiMl  sum:  and  against  the 
pu  in  tiff  for  costs.  If  the  defendant,  within  fen  days  thorp- 
aftcr,  serves,  upon  the  plaintiff's  atlomey,  notice  that  ho 
accepts  the  offer,  either  party  may  file  the  summons,  complaint, 
answer,  and  offer,  or  copies  thereof,  and  proof  of  acceptance: 
sod  tberenpon  the  clerk  must  enter  judgment  accordingly.  If 
17« 
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aotice  of  accpjitaucc  is  not  tliua  glren,  the  offer  cannot  be  given 
in  eTidencp,  ii|)on  the  trial;  but,  if  tbe  recovery  la  not  more 
favorable  lo  the  defeuilaut  tliun  tbat  bo  offered,  he  will  not  be 
entitled  to  recoTcr  costs  from  the  time  of  tbe  offer,  bat  most 
pay  coBts  from  tliat  time- 
Co.  Pioc..   reraulnder  of  |  3M,   im'd. 

I  T40.  OS*r  anil  acccptoneo,  ^^r  whom  ■■iMOIlbed. 
Unless  ail  oLur  or  an  ot^ocjilniice,  made  as  prescribed  in  either 
of  the  Inst  four  EeuliuiiB.  iu  xubecribed  by  tbe  party  making  it, 
hie  attorney  must  subscribe  it,  and  aiiaez  thereto  his  affidiirit. 
to  the  effect,  thut  be  is  duly  authorized  to  make  it,  in  bebnlr 
of  the  party. 

I  T«.   [RepealMl,  1S77.] 
I  T42.   [Rrpenlcd.  18T7.] 
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740.  MorHT  to  bf>  i»l<t  lo  munly  trPMnier,   and  wwnrttl™  Iskfo  In  bli 
TM.  ComplrolCer  lo  dpulgmlo  banks  of  deposit. 
Its.  Appllmtkiu  of  iH¥c«lln;c  sei-tlOD. 

no.  PrcTltlun  rrlitlng  (a  dest'ti,   KtnaTil.  etc..  of  offli'cr. 
TBI.  Kundi  or  property  not  lo  be  •unendpn^  wltlwut  order. 
TM    ■*™"'°'  '™'"'  """  '"  •*  »i»t*4  tbewlo, 
TM.  TlHW.-  proTliloDS  applUnble  In  New-Yock  to  Ibe  ctaimbcrliln. 
1748.  Panr   brlBdas  maney  into  canrt  !■  diBcliarKrd. 
A  part;  brlnginit  mooey  into  court,   porsuant  to  the  dirpplion 
o(  the  cDurt.  is  clwchai^Pd  thereby  from  all  further  liobility,  to 
the  extent  of  the  money  bo  paid  in. 
«  R.  B.  J71,  (21  IZ  Edm.  ITJ). 

(T-M.   [Am'd,     1802,     ISOfl.]    Comvtroller    of    New- York    to 

The  romptroller  of  the  Btate  of  New-York  hIiuII  superrise  the 
administration  of  all  the  funde  DHid  into  any  court  of  record, 
and  aball  prescribe  regulatiotia  and  rules  for  the  care  and  disposi- 
tioii  thereof,  irhich  ahali  be  obaerved  by  all  parties  interested 
therein,  unleas  the  court  having  juriadiirtlon  over  the  same,  shall 
moke  different  direction b,  b;  apoeial  order  duly  entered  iu 
accordance  with  section  seven  hundred  and  forty-BCTen  of  this 
act;  and  the  comptroller  may  at  any  time  -require  any  county 
clerk  or  clerk  of  any  court  of  record,  to  file  with  any  county 
tressnrcT  an  officially  certified  copy  of  any  record,  document  or 
paper,  or  extracts  therefrom,  which  he  may  deem  necessary  for 
the  tue  of  said  county  treasurer  in  the  ad  mi  nisi  ration  of  aneh 
funds;  the  fees  of  aaid  clerk  for  making  and  certifying  such  copy 
or  ethics  ahall  be  a  charge  upon  the  county  where  such  records, 
docomeuta  or  papers  are  recorded  or  filed. 

I^  IMt,  cb.  m.    In  effect  Sept,  1,  ISM.    L.  ISOe,  ch.  269. 

I  T4S.  Mamty  to  be  paid  to  eoanty-  troAaarer,  and  aeoiuFl- 
tica  takaa  la  hU  aame. 

Unless  the  court  otherwise  Bpecially  directs,  ntODey,  paid  Into 
court,  mnat  l>e  paid,  cither  directly,  or  by  the  officer  who  is 
n^mred  by  law  first  to  receive  it,  to  the  county  treasnrer  of 
the  connty,  where  the  action  is  triable.  Where  it  Is  paid  to  an 
officer,  other  than  the  county  treasurer,  he  most  pay  it  to  the 
coantT  treasurer,  within  four  days  after  he  receives  it.  In  the 
citT  ot  New-York,  he  must  pay  it  to  the  chamberlain,  within 
two  days  after  he  receives  it.  A  bond,  mortgage,  or  other 
■ecnrity,  or  a  certificate  or  transfer  of  stock,  taken  upon  the 
fnTeatment  of  money  paid  Into  conrt,  must  be  taken  to  the 
county  treasurer  of  the  county  where  the  fund  belongs,  in  bis 
name  ol  office;  or  to  such  other  county  treasurer,  as  the  court 
nedally  directs.  Btit  this  and  the  next  section  do  not  prevent 
Af  voit,  upon  the  application  of  a  party  to  an  action,  Irom 
181 
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Uir«vtiug  iu  what  uiauut-r  or  pliico,  uione;,  pdiil  iuto  court  in  th 
action,  ebalt  be  d^poBited  or  Invested. 
BubMiince  at  «  mucb  at  U  1«48.  ch.  277.  |  1    (4   Bdm.  SS3).  ■■  }nm 

kdm.    m'stVq.);'  aico  'l.   ImV.'cIi.   iso,  "l  h'  li   B,    8.,   ilh  ed.,  25S; 
ifldiu.   07D>. 

>  4e*ls:n«.te  IhibIu  < 

Alt  [uiidH  or  monej-s  paid  luto  coQit  shall  be  depositea  in  sai.^ 
Barings  bauk,  trust  company,  bank,  baukin);  HssociatloD  or  •rit 
such  banker,  as  aball  be  d'^ignuted  by  the  comptroller,  s 
as  reci'ived  by  the  custoOian  thereof.     But  the  money  m 
deposileil  in  the  conuly   where  the  funi^  belongs,   where 
be   done   conTeniently   and    safety    and    with    adr outage   i 

partlCK  interested.     The  depositaricB  deaiguated  shall  pay 

rate  of  Interest  and  before  receiving  any  guch  deposit  nba 
give  to  the  people  of  the  slate  a  good  and  sufBcient  t>ond  wi 
two  01'  more  sureties,  in  such  form  as  the  attorney-general  sbt^ 
prescribe,  such  bond  to  be  approved  by  the  county  Judge  of  tl 
county  in  which  such  ssviuKs  bank,  iHink.  trust  company,  ban 
association  or  hanker  shall  bo  located,  and  by  tbe  comptrolli 
of  the  state,  and  filed  ill  the  office  of  tbe  comptroller. 

L.  189S,  cb.  eni. 

{  747.  [Am'd,  18R2.]  Power  «(  eftcit  ooart  to  direct  p«] 
nent  or  retnvestinciit  of  Its  fn&ds. 

Each  court  may  direct  that  money  paid  iuto  that  court  iu  ai 
action  or  proceeding  brought  therein,  or  any  bond,  mortfiai 
or  other  security  which  represents  property  beloiiging  to  ai 
suit  or  parly  interested  therein,  may  l>c  paid  out,  traosterre 
■  invested,  reinvested  or  deinisited  iu  any  manner  or  forta  Ih 
appears  to  it  best  for  the  Intereiita  of  the  owners  thereof.  B 
such  directions  must  be  einbodii'd  iu  an  order  or  decree  of  sa 
court,  founded  uiion  proper  and  suflicient  evidence  satisfaclo 
to  the  court  that  such  disposilioii  of  the  property  is  best  for  tl 
interests  of  the  owucrs  tliereof  or  parlies  Interested   therein. 

I  748.    [Am'd,  1M92.1    Apiillcatlon  of  iireeedlnw  nf^etl 

The  provisiuus  of  the  laitt  preccdiug  section  shall  apply  (o  i 
courts  of  record  of  the  state. 

L.  1802.  <^h,  SSI. 

]  740.  [Am'd,  1H77.]  Powers  of  eeriKln  oMcerii,  toaeUi 
vecarltlea,  etc. 

A  couuly  treasurer,  or  other  ofliccT,  or  a  guardian,  couimittee. 
or  other  trustee,  iu  whose  nanie  is  taken  a  bond,  mortgoce.  or 
other  Mrcurity.  or  public  stock.  repreHcnting  money,  paid  ihio 
court,  in  an  action;  or  to  whom  stock  or  a  security^  or  an  account, 
deed,  voucher,  receipt,  or  other  pajier,  representing  or  relatlns 
to  sTich  money,  is  tranFferreil.  ilehverpd.  made,  or  given,  pur- 
suant to  law,  is  vested  with  title  for  the  purposes  of  the  trust, 
and  may  bring  an  action  upon  <ir  iu  relation  to  the  some,  iu  his 
official  or  representative  character. 

i  TOO.    Pro-vlHfOB     pelKttnir    to    dentil,    renoTBl,     ele.,    •< 

On  the  ospirnllon  of  the  oflicini  term  of  n  county  treasurer, 
C5  where,  a  vacancy  occurs  in  his  office, _by  death  or  otlierwlae, 
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■U  pDblic  stock,  bondx,  mortgsRea,  and  other  securities  held  by 
lum,  an  prescribed  in  Ihie  title,  vest  in  his  sueecgsor  ia  office;  nnd 
til  mouey  liepoBited.  aa  preecribed  in  this  title,  in  a  baak,  trust 
company  or  other  depository,  tu  bis  credit,  vesta  in,  and  must 
be  carried  to,  the  accoant  of  his  succeaHoi  in  office. 
in.   a.  it:,  II  Sn  ana  S?  a  Rdm.  irai,  »nK>U<1at«l  aud  abridged. 

tTKl.  [Am'd.  1H9X.1  Fanda  or  propertr  not  to  be  snrrem- 
drred    n-lthoBt  order. 

No  mouey,  security  or  other  propewy  which  shiill  hare  been 
liUceil  in  the  custody  of  the  court  Nhnll  be  surrendered  without 
the  production  or  a  properly  certified  copy  of  nn  order  of  the 
court,  in  whose  custody  said  niooey,  seciirity  or  other  property 
shall  hnvc  been  placed,  dnly  made  and  entered,  directing  suoh 
lisponitioD.  Each  order  must  be  countersigned  by  the  presiding 
judgp  by  whose  direction  it  is  made. 
b.  1002.  eti.  «tl. 

ITS2.   [Am'd,    1892.]    Account    bookfl)    what    to    be    Mated 

Every  officer  havinB  (harue  ot  moneys,  securities  or  other  prol>- 
ertj-  la  the  t'Usto<lr  ot  the  court,  shnll  keep  a  book  or  books  in 
which  he  shall  make  an  exnct  account  thereof.  Such  book  or 
books  shall  state  the  Dame  of  the  court,  the  title  of  the  case,  the 
date  of  receipt,  from  whom  received,  the  amount  of  money,  if 
■ny,  aud  a  description  of  the  securities  or  other  proiicrty  recelTed, 
if  nay.  and  each  addition  of  loterest:  alio  the  date  and  description 
ot  each  order  for  payment  an<l  the  dates  and  amounts  of  pay- 
ments thereunder  and  to  whom  pnid;  also  nn  account  of  each 
•4lanee  of  investment,  if  any.  The  provisions  of  this  section  shall 
aim  apply  to  all  linnks  or  trust  companies  holding  any  of  the  fuuds 
referred  to  in  this  title. 
U  ISW.  ch.  «61. 

I TB3.    |A^*d,   189Z.]    Aannal  reiiorla   to   conptroller. 

Every  treasurer  or  Bnnncial  officer  who  has  in  charge  or  pos- 
session or  under  his  control,  money,  bonds,  stocks,  mortgaRea 
or  any  other  securities  or  property  as  prescribed  in  this  title, 
must,  once  in  each  year,  make  a  report  to  the  comptroller  at 
the  time  and  in  the  form  and  manner  which  he  may  prescribe, 
containing  a  tnie  statement  of  his  accounts  for  the  preceding 
year  or  froni  the  time  of  the  last  report.  This  report  ninst  be 
verified  by  'the  oath  at  such  officer,  and  must  be  accompanied 
bv  the  certificate  nf  the  proper  officer  of  encli  bank  or  trust 
company,  stating  the  exact  amount  on  deposit  with  such  corpora- 
tion to  the  credit  of  each  case  separately.  Such  offlcer  or  bank 
or  trust  company  shall  furnish  any  additional  report  to  the 
cfunptroUer  or  to  the  court  at  such  time  and  in  such  detail  as 
may  be  required. 
a.  18M;  ch.  «et. 

US  8  and  0,  I,.  1892,  di.  (Ml.  do  not  amend  (he  Code  of  Civ. 
Pro.,  but  relate  to  same  subject  as  the  Code  section  amended  by 
that  act.  and  are  Inserted  here  for  convenience  of  aftoroeys. 

I  8.  The  comptroller  is  anthori»ed  to  employ  such  special  clerk 
OT  clerks  as  he  may  deem  necessary,  to  carry  out  the  provisions 
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of  this  act;  and  be  shall  cause  an  examiuatloii  of  the  ac< 
of  the  olBcers  referred  to  in  tbiB  act  to  be  made  al  least  o 
each  rear,  and  shall  enforce  the  provisions  thereof. 

I  9.  Whenever  any  sum  of  money,  paid  into  conrt.  shall  ll 
remained  in  the  hands  of  any  county  treasurer,  or  of  the  cl 
berlain  of  the  city  of  New  York,  for  the  period  of  twenty  j 
it  shall  be  paid  uTer  by  such  officer  with  nil  accumalatiog 
interest  thereon,  after  deducting  his  legal  f^es.  to  the  treai^ 
of  the  state  of  New  York.  .The  said  tretisurer  shnil  pay  snrfi 
to  the  owner  or  owners  thereof  upon  the  presentation  to  hi 
the  wnrrnnt  of  the  comptroller  tnerefor.  The  comptroller 
draw  bis  warrant  for  such  sum  upon  the  presentation  t     '  ' 

an  order  of  the  court  made  in  accordance  with  section  se . 

dred  and  fifty-one  of  the  Code  of  Civil  Procedure  and  npon 
notice  to  said  comptroller.] 

I   7S4.   Tliviae   prOTislona   avpllesble   In  Hew-Tork    t* 

Each  provision  of  this  title,  relating  to  a  connty  treasn 
applies  to  the  chamberlain  of  the  city  of  New- York,  with  resi 
to  money  paid  into  court,  in  on  action  triable  in  the  city  I 
county  of  Xew-York,  or  with  respect  to  money,  or  a  bond,  mi 
gage  OT  other  security,  or  public  stock,  representing  money  i_ 
into  court;  except  where  special  provision,  with  reepect  to 
same,  ia  other  wise  made  by  law. 
1S3> 
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I  TSS.   [AiB-d,  18»1.]      ActlSB)   who   aot  (a  Kb«te. 

An  action  aoes  not  abate  by  any  event,  it  the  cause  o(  action 
survives  or  continues.  A  Bpecial  proceeding  does  not  abate  by 
anr  event,  it  the  right  to  the  relief  sought  io  such  special  pro- 
ceeHing  Kurvive*  or  continues,  but  this  prdvisjon  as  to  special 
proceeding  applies  only  to  cases  where  a  party  dies  after  this 
act  takes  effect. 

n.  ]»i,  fb.  as*. 

I  TSS.  Proeeedlncni  upon  traaater  of  laterest,  or  devoln- 
tlOB  of  IlKbllltr- 

In  casf>  ot  a  transfer  of  interest,  or  devolution  of  liability,  the 
action  may  be  continued,  by  or  against  the  originsi  party;  unless 
the  court  directs  the  person,  to  whom  the  interest  is  trnusfcrred. 
or  npoD  wbuni  the  liability  is  devolved,  to  be  substituted  in  the 
action,  or  joined  with  the  original  party,  as  the  case  requires. 

Ca.  PfDc.,  I  121,  tba  tbird  •enlenee. 

I  7B7.    (Am'd,  1879,   IROl.]    Id.;  Trhrn  boIv  party  atfa  aad 


Id  caae  of  the  death  of  a  sole  plaintiff  or  a  sole  defendant,  if 
the  caase  of  action  survives  or  continue!!,  the  eoiirt  must,  upon 
a  motion,  allow  or  compel  the  action  to  be  continued,  by  or 
against  bis  representative  or  successor  In  interest.  In  case  of 
the  death  of  a  Bole  party  to  a  special  proceeding  after  this  act 
takes  eEFert,  if  the  right  to  the  relief  sought  in  such  proceeding 
snrvives  or  continues,  the  conrt  must,  upon  n  motion,  allow  or 
compel  snch  proceeding  to  be  continued  by  or  against  his  repre- 
sentative or  successor  in  interest.    This  provision  as  to  a  special 
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r.  «.t.l 


I  TSH.  (Au*d,  187T.]  Id.)  wh^D  one  of  ■ereral  pautlM 
dl«. 

In  oaKe  of  the  death  of  on?  of  two  or  more  plaintiffs,  or  c 
of  two  or  more  defendants,  if  the  entire  cause  of  action  surrii 
to  or  ngniiiHt  the  other)!,  the  acliou  may  proceed  in  favor  of 
«Kaii>Ht  tbe  Hiirvivors.  But  the  estate  of  a  person  or  pail^ 
joinll}-  llahle  upon  contract  with  others  sbali  not  he  dischrtrsci 
by  hiH  di'iith.  aiii]  the  court  ina.v  make  nn  order  to  bring  in  th* 
pro|>er  represenlntive  of  the  decedent  when  it  is  necenaary  a* 
to  do,  (or  the  proper  disposition  of  the  matter;  and,  where  the 
liability  is  several  as  well  an  joint,  may  order  a  seTerance  aC4 
the  action  ao  thnt  It  luaj  proceed  separately  againat  the  repre- 
sentative of  the  decedent,  and  against  the  survirinc  dcfendajit 
or  defendants. 
3  R.  S.  Mfl.  f  1  (2  Edra.  401). 

I  TSn.  Id.)  n-Lcu  pnrl   of  caDMC  of  Bction  ■arTlTes. 

lu  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  one 
of  two  or  more  defenilants.  if  part  only  of  the  cause  of  action, 
or  part  or  some  of  two  or  more  dialinet  caused  of  action.  atlT- 
tIvoh  to  or  atcainat  the  otlicrs,  the  action  may  proceed,  Trithont 
brlnBinR  in  tho  KucecMMor  to  the  rifchts  or  liabilitlea  of  the 
deceaMed  party:  and  the  judgment  Hhall  not  affect  hinn,  or  hit 
intereHt  in  the  "nbiect  of  the  action.  But  where  it  appears 
proiH'r  so  to  do.  the  conrt  may  require  or  compel  the  Boccedsor. 
or  a  pemon  who  claims  to  be  the  successor,  to  be  brougfat  in 
as  a  party,  upon  bin  own  application  or  upon  the  application  of 
a  party  to  the  action. 

RnlMllluto  for  2  R.  R.  IfH.  IS.'),  iwrllons  of  H  1D«.  1<».  115,  117.  120.  ud 
ISl. 

1  TeO.  {Aai'd,  1K7D.]     Thp  Mane. 

In  a  case  specified  in  the  forcKolng  sections  of  this  title,  -where 
Buoh  B  person  applies  in  his  own  behalf,  the  court  may  direct 
that  he  be  made  a  party,  by  amendment  of  the  i>leadin|^.  or 
otherwise  as  the  ease  requires.  Where  an  application  is  made 
by  tile  plaintift.  to  hrinc  in  such  a  person  as  defendant,  th^ 
court  may  direct  that  a  supplemental  summons  issue,  nnd  that 
suiijileuiMilnl  pleadin|.'s  be  made.  Where  an  application  fg 
made  by  a  defendant  to  brinR  in  such  a  person,  the  court  may, 
and  where  the  protection  of  the  applicant's  richti  requires  it 
must,  pi>rniil'  the  defendant  to  commence  a  cross  action  for  that 
purpose.  The  cro<is  action  must  be  lirouKht  in  the  name  eonrt. 
unless  the  order  otherwise  spei'lally  directs.  If  It  directs  that 
the  action  be  conimenceil  in  another  court,  the  latter  court  tnay. 
by  order  at  any  time  after  the  cross  action  is  commenced,  remove 
to  itself  the  oriKiniil  artion.  with  like  effect  as  if  it  had  been 
brought  therein.     Unless  Ihe  court  otherwise  directs,  the  original 
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action   and   the  cross  et^ion  tunst   be  tried,   and  judgment  ren- 
dered Ibercin,  ae  if  they  were  one  action. 
Id.  (3  Edm.  iei>. 

I  Tfll.   'Wbes  «oart  m>T  order  Bctlon  abuled. 

At  any  time  after  the  death  of  the  plnintiff.  or  nfter  the  niar- 
risKe  of  the  plaintiff,  irbere  it  affects  the  rights  of  either  party, 
the  court  maj',  in  itH  discretion,  upon  notice  to  auch  ptrsous  as 
it  direcls,  and  upon  the  application  of  the  ndvpr.ie  party,  or  of 
a  person  irhoiie  inlerest  in  affected,  direft  that  the  action  abate, 
unlea*  it  is  continued  by  the  proper  parties,  within  a  time  speci- 
fied In  the  order,  not  ieaa  than  sir  months,  nor  more  than  one 
year,  after  the  granting  thereof. 
m.  Pfoc..  I  121,  UIli  KntMice.  sni'd.    See  )  1738. 

I  Tun,  Special  eaaci  excepted. 


I  783.  Death  of  partr  after  verdict,  etc. 

If  either  party  to  an  action  (lies,  after  an  accepted  offer  to 
allow  judsmeiit  to  be  taken,  or  after  n  verdict,  repnrt,  or  decision. 
or  a  a  Interlocutory  Judement,  but  before  final  jud|?nient  is 
ratered.  the  court  mnst  enter  final  jndfiment,  in  the  names  of  the 
orixinal  parties;  hdIprh  the  offer,  yerdict,  report,  or  deciaion,  or 
the  Interlocutory  judgment,  is  set  aside. 
3  B.  S.  387.  I  i.  am'd. 

I  TS4.   Aetlen  for  ■  irroav  aof  to  abate  after  Terdlct,  ete. 

After  verdict,  report  or  decision,  in  an  aclion  to  recover 
damages  for  a  personal  injury,  the  action  does  not  abate  by  the 
death  of  a  party,  but  the  subsequent  proceedings  are  the  same 
as  in  a  case  where  the  cause  of  action  survives.  And  in  case 
■aid  verdict,  report  or  decision  is  reversed  upon  quculions  of 
law  only,  said  action  does  not  abate  by  the  death  of  the  party 
agatDSt  whom  tbc  same  was  rendered. 


rendered  against  him.    Id  that  case,  the  verdict,  report.  < 
■i«n  is  absolutely  void. 

I  B.  H.  3«T,  I  B  (3  Edm.  4021.  im'd. 

I  74M.  Deatb,  etc.,  of  paltlle  oflcer  or  traetee. 

Where  an  actioD  or  npecial  proceeding  Is  authorized  or  directed 
by  law,  to  be  broDgbt  by  or  in  the  name  of  a  public  officer,  or 
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by  a  receirer,  or  other  trustee,  appointed  b;  virtue  of  a.  statute, 
hia  death  or  removal  does  not  abate  the  action"  or  spedal  pro- 
ceeding; but  the  aanie  may  be  cnntinuod  by  his  successor,  who 
must,  upon  his  nppiipntion.  or  that  of  a  party  intereated,  be 
substituted  for  that  purpose,  by  the  order  of  the  court,  a  copy 
of  which  must  be  annexed  to  the  iudgmeat-rolL 

3  R.  B.  388,  1  l«i  IDd  L.  1832,  ch.  2Sa,  |  3  (3  £dm.  tJti,  < 
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TITLS  T. 

ICotioiu  and  orders  ^narollf. 


In  New-York  clic.' 

w  or  Jodgf,  mulfon  may  1*  lriin«fcrr«)  to  suother  Joflge. 


TTS.  reualV   tor  TtolitlDR  Uat  ticn   mkUow. 
TTV.  CmU  Df  ■  moUoa;  haw  collected. 

I  T0T.  DrflalttoB  of  kb  ordrr. 

A  directlnn  of  a.  court  or  judgp,  mndo,  rs  proscribed  in  thla  net, 
in  an  nctlon  or  special  procPCHlinp.  must  be  in  writiiix.  unleES 
nthpnritie  Bppcified  in  (he  pnrtirnlnr  ensp.  Such  a  direction, 
iuil«eB  it  IB  contained  in  n  judgment,  is  an  order, 

Co.   Pioc..  I   4D0.  ini'd. 

I  lat*.  (AiB'd,  IftOO.}     H.t  of  ■  motloD. 

An  application  for  an  order  Is  a  motion.  Sucli  application  or 
motion  must  be  made  to  a  court,  or  to  h  Judge  or  justice  thereof. 
When  the  defendants  have  made  dernult  in  appearing  in  an 
■ctiuii  or  proceedins,  any  application  or  motion  therein  may  be 
made  to  the  court  or  to  a  judge  or  justice  thereof  oat  of  court- 
Where  any  of  the  defendants  in  an  action  or  proceedings  have 
app(-Bre<1.  all  motions  or  applicationn  thereafter  made  in  such 
action  or  proceedings,  must  be  made  to  the  <'oiirt,  unlcsN  such 
defendants  consent  to  the  making  of  such  motion  or  application 
ta  n  judge  or  justice  out  of  court. 

Id.,  t  Ml.  lutHl.  1.  L.  leoo,  Fh.   ItT.     In  effect  Sept.  I,  IMO. 

I  res.  [Aai-d,  1878.]  Hollons  In  ■nitreme  court)  TCbere  to 
»e  fecard. 

A  motion,  tjpon  notice,  in  an  action  In  the  supreme  court  must 
be  made  within  the  judicial  district  in  which  the  action  is  triable, 
or  in  a  county  adjoining  that  in  which  it  is  triable;  except  that 
where  it  is  triable  in  the  first  judicial  district,*  the  motion  must 
be  made  In  that  district;  and  a  motion  upon  notice,  cannot  be 
made  in  that  district  in  an  action  triabltf  elsewhere.  But  Ihis 
section  dt>ea  not  apply  to  a  case  where  it  is  specially  prescribed 

applicant  or 

Id..l«>l.nibd.(,  lus'd. 

I  7TO.  Motlona  la  Hcw-York  eltr- 

Id  the  Sr«t  jndidai  district,  a  motion  v 
made  in  coart.  may  be  made  to  a  judge  o 
new  trial  on  the  merits. 

Ill..*(llH].l 

I  7T1.    ■■   abneiicv   «(  }>dKe,   modon   nKr  1>»  trauBfe 
«•  ■■othrr  Jadxr. 

Where  notice  of  a  motion  is  given,  or  an  order  to  show  i 
is  returnable,  before  a  judge,  out  of  (inirl,  who,  at  the  time 
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for  the  tnoCloD,  is  or  will  be  absent,  or  unable,  for  aii7  ' 
cause,  to  bear  it.  the  motion  ma;  be  trnnsferred,  bj  his  a 
ma<ie  before  or  at  that  time,  or  by  the  written  stipulal' 


I  TTZ.  [Am-d,  1895.]  What  ladRva  in«T  m»ke  orders  « 
of  coarl,  TFlthont  notice. 

When-  BD  order,  in  an  aetion,  may  be  made  b;  a  jadge  of  1 
court,  out  of  court,  nnii  without  notice,  and  the  pardcular  jnd 
is  not  Hpecially  designated  by  law,  It  may  be  made  by  any  jnd 
of'thc  court,  in  any  part  of  th«  State;  or,  except  to  atay  procei 
inga  after  verdict,  report,  or  declKion.  by  a  justice  of  the  Bupre) 
court,  or  by  the  county  judge  of  the  county  where  the  action 
triable,  or  in  which  the  attorney  for  the  applicant  reaidea.  W'h* 
such  an  order  grants  a  provieiooal  remedy,  it  can  be  vacated  ai 
in  the  mode  specially  prescribed  by  law;  in  any  other  case, 
may  be  vacatiAl  or  modified,  without  nolice,  tiy  the  judge  ir 
made  it,  or,  upon  notice,  by  him,  or  by  the  court. 
IiUI  401,iDbd.S;  ID*]  Id.,  I  W,  niuolldaMd  ud  MD'd.    Ber  uM,  I  Ml)  I_  II 

i  T73.  The  Hmv. 

The  limitation,  contained  in  the  last    section,  of    the    coon 

judges  who  may  malie  an  order,  does  not  apply  to  a  case  whe 
it  Im  preHcribed  in  this  act,  in  general  words,  that  a  partirul 
order  may  be  made  by  a  county  judge,  or  by  any  county  jnd^e. 

i  TT4.  [Am'd,  187T.]  Review  ttl  orden  made  by  m  Judi 
of  another  conrt. 

An  oriler.  made  by  a  judge  of  a  court,  other  than  the  court 
which  Ihe  action  is  pendrng.  may  be  reviewed  in  the  same  manac 
as  if  it  was  made  oy  a  judge  of  the  court,  In  which  the  acd< 
is  pending. 

(  77S.  [Am'd,  X87T.]  IVhen  »t*r  al  proceedlnsB  not  1 
exceed  tweoir  day*. 

An  order  to  Hlay  uroccediugs  in  an  action,  for  a  longer  tini 
thou  twenty  days,  shall  not  be  made  by  a  Judge,  out  of  eour 
except  to  Stay  proeeediuga  under  an  order  or  judgment  appeale 
froni.  or  where  it  ih  made  upon  nolice  o(  the  a[iplicBtion,  U  " 
adverw!  party,  or  in  eases  where  special  provision  is  othei 
made  by  law. 

Id.,  I  Ml,  tubd.  e.    Bh  Bale  SI. 

JTTV.    Sab  sequent    application    for    order    after    deMlal. 
c,  of  prior  application. 

If  an  application  for  an  order,  made  to  a  judge  of  the  court, 
or  to  a  county  judge.  Is  wholly  or  partly  refused,  or  graated 
conditionall]-,  or  on  terms:  a  subsciiuent  application.  In  reference 
to  the  same  matter,  flnd  in  ihe  same  stage  of  the  proceedings, 
sball  lie  made  only  to  Ihe  xanie  judge,  or  tn  the  court.  If  it  is 
made  to  another  judge,  oul  of  court,  an  order  granted  lljere- 
upon  uiui.t  Ih'  vacated  by  the  judge  who  made  it:  or,  if  be  in 
aiHjeut.  or  oIlierwiKC  unalili'  to  hear  the  anplicalion,  by  any  judge 
of  the  court,  rtiion  proof,  by  affidavit,  of  the  facts. 
3R.S.»l,i27(aEdni.»7);sniIld.  llS.lin,  S3.uid)(l(3Edm.  m).  Baa  Rule  SB. 
ISB 
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I  7T7>  Id.)  BH  to  aiipllcatloa  for  JadKment. 

Where  au  application  )e  made  to  the  court  (or  Judgment,  it 
ranoot  be  withdrawn,  without  the  express  permiBsian  of  the 
court;  aud  ■  BUbsequeat  application  for  judtrmeut  shall  not  be 
made,  at  a  term  held  bj-  another  jndKe.  extepl  where  the  first 
application  is  bo  withdrnwii;  or  where  the  directions,  given 
Iherrupoii,  rei]iiire  an  act  to  be  done,  before  judgment  pan  be 
renilerefi;  or  where  the  fact  Of  the  (orinor  apiilieatiou  ia  stated, 
and  the  proceedintin  thereupon,  and  subBequent  thereto,  are  full.v 
K'C  forth,  in  the  papers  upon  whleh  the  application  is  made. 

1  TT8.   PeBBltr  for  TlolottiiB  Iniit  (wn  nectloBs. 

A   person   makins  on   application,   forbidden   by   the   last  two 
sections,   with   kuowledBi'   of   tlie   previous   application,   shall   be 
punished  by  the  court,  for  a  contempt. 
3  K.  8.  281.  g  2S. 
t  7T».  (Atn'd,  1N7&,  1882  sod  ISS*.]    Coats  of  B  motloni  lion 

Where  costs  of  a  motion,  or  any  other  Hum  of  money,  directed 
by  nn  order  to  bo  pnid,  are  not  paid  within  the  tiuie  fixed  for 
that  purpose  by  the  order,  or  It  no  time  is  bo  fixed  within  ten  days 
after  the  service  of  a  copy  of  the  order,  nn  execution  against 
the  personal  property  only  of  the  parly  required  to  pay  the  same, 
may  be  issued  by  any  party  or  person  to  whom  the  said  costs 
or  Slim  of  money  iu  made  payable  by  said  order,  or  In  case 
permission  of  the  court  shall  be  6rKt  obtained  by  any  party  or 
person  havinK  an  Interest  In  compelliiig  payment  thereof,  which 
execution  shall  be  in  the  same  form,  as  nearl.r  as  may  be.  as 
■n  execution  upon  a  judgment,  omitting  the  r;'CltalB  and  directions 
relatinf!  to  real  property;  and  nil  proceedings  on  the  part  of  the 
party  required  to  pay  (he  same,  except  to  review  or  vacate  the 
order,  are  stayeil  without  fnrther  direction  of  the  court,  until 
the  payment  thereof.  But  the  adverse  party  may.  at  his  election, 
waive  the  stny  of  proceedings.  Where  the  order  directs  that 
the  oosfs  of  a  motion  nbide  the  event  of  the  nelion,  or  where 
costs  of  n  motion,  awarded  by  nn  order,  have  not  been  collected 
when  finnl  judgment  Is  entered,  they  may  be  taxed  as  part  of 
(bn  costs  of  the  action  or  set  off  against  costs  awarded  to  the 
adverse  party,  as  the  case  requires.  But  nothing  herein  con- 
tained shall  bo  BO  construed  as  to  relieve  a  psrty  or  person 
from  punishment  as  for  contempt  of  court  (or  disobedience  to 
an  order  In  any  case  when  the  remedy  of  enforcement  by  such 
proceedings  now  exist. 
Bee  Code  of  Fcoc,,  ■■  sni'd  Id  ISTfl;  I..  ISM.  rt.  181;  t  3233.  posl. 
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Miacellftneoua  practice  re^atioiu. 

Attkta  1.  Oenenl  reEulatloni  retuoctliur  time. 

3.  Preferred  und  cicremd  cbukh. 

4.  Dl(ro>«iT  ordooki  toll  piperg. 

0.  Oeneral   refaiitioai  reipecLlDg  IwDdi  and  UDderUUDft. 

article:  first. 

General  regulaliona  respeetitig  time. 


ins.  IKeeeallif"     "         °    ""   "'     """  """" 

S  780*  Notice  ot  molloQ,  to  be  elffbt  days. 
Where  specinl  provision  is  not  otherwiBe  made  bj  law,  or  bT 
the  general  rules  ot  prnclipo.  if  nolice  ot  8  motion,  or  of  aar 
other  procepdlnK  in  nn  oftton,  bctore  a  court  or  a  judge,  is 
necessary,  it  niuHt.  if  pcrRoually  served,  be  served  at  least 
eight  (lays  before  the  time  appointed  for  tbe  bearing:  unless  the 
conrt  or  a  jiiiixe  thereof,  or  a  eounly  jnditc  ot  the  county  wbere 
tbe  aclloii  IS  triable  or  In  which  the  attorney  for  the  applickiit 
resides,  upon  an  nHidavit  allowing  grounds  therefor,  makes  an 
order  to  snow  cause,  why  the  application  should  not  be  granted: 
and.  In  the  order,  directs  (liat  service  thereof,  less  than  «lgbt 
days  before  It  la  returnable,  be  suflicient. 

Ow  L.   ISaO,  ch.  2ie.    See  iln  Rule*  SI.  OT. 

i  T8I.  How  lime  enlarfced,  before  Itn  esplrntion. 

Where  the  time,  within  nliich  a  proceedinK  in  an  action,  after 
its  common  cement,  must  be  liiken,  has  begun  to  run,  and  has 
not  expired,  it  may  lie  enlarged,  upon  an  affidavit  showing 
grounds  tlieretor,  liy  the  court,  or  by  a  judge  authorued  to 
make  au  onler  in  tlie  action. 

Co.  rnK.,  iMrt  ot  t  40$,   iin'd. 

I  7B2.   Copr  of  ollldnvlt  mnat  be  acrTed. 

In  a  case  ppecified  i[]  the  last  two  sections,  the  afSdavit,  upon 
which  the  order  was  granted,  or  a  copy  thereof,  must  be  served 
with  a  copy  of  the  order;  otherwlee,  the  order  may  be  disregarded. 
Id. 

1  783.   Relief,  sfter  time  has  expired. 

After  the  expirntlnu  of  the  time,  within  which  a  pleading  mnst 
be  made,  or  any  othiT  prmii'ding  In  an  action,  after  Us  com- 
mencemi'iit.  lllll^<t  lie  titken.  thi>  cnirt,  upon  good  cause  shown, 
may.  in  ita  diHi-retioii,  and  u|>iiu  aiich  terms  as  justice  requires, 
relieve  the  lairly  ri'om  tlie  cotiBeiiupni'PB  of  an  omission  to  do 
the  act,  anil  allow  It  to  be  clone;  except  as  otherwise  apeciaUj 
prescrilied  by  law. 
SalwUtote  tor  part  o(  Co.  Proc.  t  "4. 
ISO 


!8.  t8,a.l  TIME.  §S  784^ 

1  7R4.  Wli«-n   tine  ennnot  ke  «tp>dca. 

A  cnurt.  or  a  jiiilicr,  is  not  aiithorizttl  lu  extend  the  time, 
bed  b)  law,  nUhiu  nhlch  lu  (.-ooidk-uc-o  au  nctiou;  or  to  Inkc 
01  aii[>i.iil;  or  io  ainAy  to  i.'oiitiuue  iiu  uclioii,  where  a  ptirlf 
heiviu  hat,  died,  ur  has  iucurred  a  di«Hl>ilily;  or  llie  linie  bxtd 

E'  the  eourt,  tvilhiu  which  a  supplement al  compiaitit  must  be 
ade,  in  order  to  continue  on  action;  or  an  action  la  to  abate, 
ianless  It  in  continued  by  the  proper  parties.  A  court,  or  a  Judge, 
cannot  aliow  either  of  tbose  ads  to  be  done,  Htter  the  expinitiou 
of  the  time  fixed  bj  law,  or  liy  the  order,  aa  the  case  may  be, 
for  doing  it;  except  in  a  case  «|>ecilie(I  in  the  next  eectiou. 
Sea  Va.    Pnc.,    I  MB. 

i  THO.  lAtK'd,  1H7T.]  dOBllBeatlon  of  lUBt  Beetion. 
n'here  a  part;  entitled  to  appenl  From  a  judgment  or  order, 
or  to  move  to  set  aside  a  final  judgmeni  tor  error  in  fact,  diea 
either  before  or  after  this  chapter  takes  effect,  and  before  the 
et|uraiiou  of  (be  time  nitliiu  which  the  spiieal  may  be  tiilien,  or 
the  motion  made,  the  court  may  ailciw  the  appeal  to  be  tiikeu,  or 
the  motioD  lo  be  made,  by  the  heir,  derisee,  or  personal  repre- 
sentative of  the  decedent,  at  any  time  within  tour  months  after 
his  death. 

1  T8«.   Order*  In  eertala  actlonsi  hotr  pabllBhed. 

Where  an  action  is  brought  for  the  colleeliie  benefit  of  the 
CRditora  of  a  person,  or  of  nn  estate,  or  for  the  Ijenefit  of  a 
person  or  persons,  other  than  the  plaintiff,  who  will  come  In  and 
eoDtribute  lo  the  expense  of  the  action,  notice  of  a  <lirection 
of  the  court,  contained  in  a  indfrment  or  order,  requiring  the 
creditors,  or  other  i)erson  or  persons  to  exhibit  their  demands, 
or  olherwise  to  come  In,  must  be  putilifbed,  once  in  each  wci>k, 
(or  at  least  three  succcBsiTc  weeks,  nnil  as  much  longer  a?  the 
(VDrt  directs,  in  the  newspaper,  published  at  All>any,  in  which 
IPE^t  notices  are  required  lo  be  published,  anil  in  a  newspaper, 
['OMuhed  in  the  county  where  the  act  is  required  to  be  done. 

1  S.  3.  183.  I  lOe  (2  Edm.  ISO). 

I  T8T.  Time  tor  pablleatlon  of  Dotlo«|  how  cOMipaled. 

The  period  iif  publication  of  a  legal  notice,  In  an  action  or 
*pwial  proceeding,  brought  in  a  court,  either  of  record  or  not 
'if  record,  or  before  a  judge  of  such  a  court,  must  he  cnuipiilcd, 
w  as  to  exclude  the  first  day  of  publication,  and  include  the 
diy,  on  which  the  act  or  event,  of  which  notice  is  giTi'u,  is  to 
kippen.  or  which  completes  the  full  period  of  publication. 

(k   rriH-.,   I  4SB. 

1  T88.  IRei)ealed,  1802.  ch.  677.1' 
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ARTICLE  seCOBfO. 

Preferred  and  deferrtd  cauaea. 


764-11,  [Repelled.  1 
I   T8S.  Preference   of  cerlsln  KCtlODV  by  the   paopls. 

A  trial,  motioa,  nppeal,  or  beorioj:,  in  au  action  b;  the  people 
to  recover  money,  funds,  crcdics.  or  other  property,  beld  or  owned 
by  tbe  State,  or  livid  or  owned,  officially  or  oUierwise,  for,  or 
in  behalf  of,  a  public  or  Korernnental  inter^t,  by  a  municipal 
or  other  public  corporation,  or  by  a  board,  officer,  custodian, 
agency  or  agent  of  tbe  State,  or  of  a  cit.v,  county,  town,  village, 
or  other  dtviBion.  Bubdivtaioo,  department,  or  portion  of  the 
State,  which  tbe  defendant  has,  without  right,  obtained,  re- 
ceived, converted,  or  dispoaed  of;  or  to  recover  damages,  or  other 
compeuBntion,  for  bo  obtaining,  receiving,  paying,  converting,  or 
diapoeing  of  the  same;  or  the  aiding  or  abutting  thereof:  is 
entitled,  on  tbe  application  of  the  attorney-general,  to  a  prefer- 
ence OTpr  nn;r  other  busineaa,  nt  a  term  or  sitting  of  any  coort 
of  the  State,  irrespective  of  Its  place  upon  the  calendar. 

U  1S7D,  cb.  40,  I  s. 

t  TOO.  Id. I  of  CFlmiaal  a«ltoaB. 

A  criminal  action,  including  au  appeal  or  other  proceeding  ia 
a  crttnlnal  cause,  is  entitled,  under  the  direction  of  the  court, 
to  preference  in  the  trial  or  bearing  tbereot,  over  all  civil  actions 
and  special  proceedings,  except  as  prescribed  in  the  laat  section. 

I  TBI.  [Am'a.  1RT7,  187B,  1«82,  IWtT.  180R,  1R»»,  l»QO,  1»03.J 
Id.)  amoiiir  elvll  netloMS. 


led   to   prererenec   among   themsplv< 


the  trial  or  hearing  thereof,  in  the  following  order,  next  after  tbe 
cnusex  K|>ei'ifi(!d  in  tbe  laat  section  but  one: 

1.  [Am*d,iN7B,  1SU8,]  An  notion  or  speeiaJ  proceeding  broti^t 
by  or  agniuat  the  iHxiple  of  the  atate,  or  by  or  against  any  state 
officer  or  lH)Hrd  nt  atnte  officers  as  such;  where  the  attorney  of  the 
said  lieriple,  Blale  o&iccr  or  board  of  state  ntticers  has  given  notice, 
at  the  time  of  service  of  notice  of  trial  or  argnment,  of  a  partictj- 
lar  day  in  the  term  at  which  he  will  move  It.  If  the  action  or 
special  proceeding  Is  not  moved  by  aald  attorney  for  trial  or  argn- 
ment on  thiit  day,  or  as  soon  thereafter  in  the  same  term  as  the 
court  can  bear  it,  the  other  party  may  then  move  tbe  trial  or 
argument;  otherwise  it  shall  not  be  moved  out  of  its  order  at  that 
term  except  by  the  special  order  of  the  court. 

L.  I8W.cb.  lae.    toellcctSapt.  1,  1^^ 

2.  (Ain'd.  1882,  1888.]  An  action  or  special  proceeding  in 
which  The  City  of  New  York,  or  a  board  of  offieera,  exercising 
powers  conferred  by  a  statute  for  the  protection  of  public  health 
or  public  or  private  property,  or  for  the  prevention  or  punish- 
meot  of  violations  of  a  atatute  relating  to  cither  of  thoae  aubjects, 
or  the  commissioners  of  pilots  in  The  City  of  New  Tork,  are  par- 
ties; where  a  notice,  similar  to  the  notfce  prescribed  in  the  last 
subdivision,  has  been  served  by  their  attorney,  fit  the  time  of 
service  of  tbe  notice  of  trial  or  frgument.    The  provisioiw  at  the 
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8.  In  tlw  conrt  of  appeals  or  the  eapreme  conit,  an  appeal 
tabm  by  either  party,  in  an  actio d  or  special  proceeding  uther 
than  aa  apecifi^  In  anbdivision  firat  of  this  section,  where  the 
people  ot  thei  State,  or  a  board  ol  8tate  ofliceTB.  are  sole  par- 
tiea,  or  a  State  officer  is  sole  party,  plnintiff  or  defendant. 

3a.  [Added,  IRSS.)  In  the  court  of  appeals  or  the  aupreme  co\i  t, 
an  appeal  taken  by  either  party  in  an  actlun  or  Bpeeinl  proeeed- 
ing  ftT>m  a  Judgment  or  order  declaring  a  legislative  enactment 
nncoDatitutional,  is  entitled  on  motion  of  the  appellant,  to  a  pre- 
rerenre  over  any  boainesH  irrespectiTO  of  its  pi  nee  upon  the 
calendar,  except  aa  to  preferences  provided  for  in  seeticins  seven 
hnndred  eighty-nine,  seven  hundred  Dinety  and  the  preceding 
subdiviaions  of  this  section. 

I..»>.ch.^.  InsffBCtSspl.l.UM. 

4.  In  the  conrt  of  appeals,  an  actloi>.  a  party  to  which  has 
died,  pending  the  action,  where  the  pendency  of  the  action  pre- 
renta  a  fin»l  settlement  of  the  estate  of  the  deceased  party. 

5.  [AM'd,  isea,  J8»9,  1900.1  In  any  court,  an  action  or 
ipecial  proceediiig  in  which  an  executor  or  au  admioiatrator,  or 
testaEuentary  traHtee,  or  an  infant  or  n  trustee  of  a  fund  for  the 
Kuppurt  aud  maiotenance  of  an  infant,  or  a  receiver  apiHiinted 
by  the  court,  or  a  truxtee  in  bankruptcy,  or  a  general  OKsignee 
for  the  benefit  of  creditors,  or  the  committee  of  n  lunatic  or  an 
idiot,  or  a  creditor  of  a  deceased  iuMotvent  debtor  Kuing  for  the 
benetit  of  himKclf  aud  other  creditors  interested  In  the  estate  or 
property  of  auch  deceased  debtor  where  a  right  of  action  is  eivi'ii 
■•y  express  provision  of  law,  is  the  sole  plaintiff  or  sole  defend- 
ant: an  action  or  special  proceeding  tor  the  constmctiou  of.  or  an 
■djiidieation  npon  or  to  determine  the  validity  ot  the  probate  of  a 
will,  in  which  the  administrntnr,  with  the  will  annexed,  or  the 
piectitor  of  the  will  is  joined,  as  plaintiff  or  defendant,  with  one 
or  more  other  partiei,  and  an  appeal  from  the  judgmentB  or 
dension  in  any  of  the  foregiiing  actions  or  prr)r'eedingH  and  In 
The  eoart  nf  appeals  or  the  supreme  court,  an  apiH'al  from  tlie 
decree  or  decision  of  a  surrogate's  court,  determining  a  will  to 
be  valid  and  admitting  it  to  probate,  or  determining  nn  iuslrii- 
ment  offereil  for  probate  as  a  will  to  be  invalid  or  not  eutllled 
to  probate  as  such,  or  granting  general  letters  of  adminlat  ration 
<ir  directing  the  distribution  of  a  fund  or  payment  of  ntmiey 
by  an  executor  or  an  administrator  in  pursuiincc  ot  an  order  or 
decree  made  on  an  intermediate,  final  or  judicial  accounting  or 
otherwise  by  an  administrator  or  an  executor. 

U  IBM.  cb.  BW>:  L.  ISOO,  cb.  lU.     In  Ultet  Sept.  I.  1900. 

iulift 
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judge  tbcreuf,  that  ebe  ba»  no 
from  the  estate  in  eontrovernj-, 
property. 

7.  lAm'd,  i»«a.i  Ad  action  against  a  oorponilion  or  joiDt-stocK 
Bssoclatiun.  issuing  bank  Qotes  or  any  kind  of  psper  credits,  to 
circulate  as  nionev;  or  by  or  against  a  receiver  of  Buch  a  corpora- 
tion or  nHsoi-iation;  on  action  in  which  a  countr  or  town  is  sole 
plaintiff  or  defcmlant. 

8.  lAiu'd,  1M7».|  An  action  a^cninnt  a  corporation,  founded  upon 
a  note  or  other  i-Tideuce  of  debt  Tor  the  absolute  payment  o( 
money.  An  action  upon  tin  iindertahing  given  upon  an  appeal  to 
the  court  ot  apiieais  or  to  stay  the  execution  on  an  appeal  to  the 
court  of  appeals. 

1).  [AiB*)i,  ItWT.]  In  an  action  against  a  sheriff,  in  his  ofBcial 
capacity,  or  an  action  by  a  sheriff  or  late  sheriff,  to  recover  for 
a  breach  of  the  obligation  of  a  bond  or  bonds,  or  an  instrument 
or  instruments  of  indemnity,  or  an  underlnking  or  undcrtahings 
Kiren  to  him  in  his  offlcial  capacity. 

10.  A  cause  entitled  to  preference,  by  the  general  rules  of  prac- 
tice, or  by  the  special  order  of  the  court,  iu  the  particular  case. 

11.  [Added,  ISOH.]  In  any  court  an  action  for  libel  or  slander. 
l,19*,cb.  ise.    IneOeotBept.  1,  ISie. 

12.  [Addrd,  18»9.]  In  the  court  of  appeals,  all  appeals  from 
Judgments  of  affirmance  rendered  by  the  appellate  division  of  the 
supreme  court  in  cases  eniimerated  in  subdivision  two  of  section 
one  hundred  and  niuety-one  of  this  act,  where  the  derision  of 
the  appellate  division  has  been  uQaDlmous  and  an  appeal  haa 
been  taken  or  allowed  aa  in  said  subdivision  of  aaid  section 
provided, 

L.  IBW,  cb.  ae,    InaffKtSepI.  I.ISW. 


Where  an  isaue  of  law  and  an  issue  of  fact,  or  two  or  more 
other  questions  of  different  imtures.  come  before  the  same  term 
of  the  court  for  trial  or  hearing,  the  preference  given  by  this 
section  affects  only  the  order  in  which  the  issues  or  questions 
of  the  same  nature  are  to  be  disposed  of, 

I  792.  [Am'd,  18SB.}    Id.|  In  nnndamM*  or  protalbltton. 

Where  a  writ  of  mandamus  or  of  prohibition  has  been  issued. 
from  (he  appellali!  division  of  the  supreme  court,  to  a  special 
term,  or  a  judge  of  the  same  court,  the  cause  may,  in  the  discre- 
tion r)f  (he  court,  or,  where  an  appeal  is  taken  therein  to  the 
court  of  appeals.  In  the  discretion  of  that  court,  be  preferred  over 
any  of  the  causes  s|>ecified  in  the  last  aectjon, 

I  793.  [Am'd,  16&S,  1690,  1800.]     Where  nm  order  U  Beeea- 

Where  the  right  to  a  preference  depends  upon  facts  which 
do  not  appear  in  the  pleadings  or  other  papers  upon  which  the 
cause  is  to  be  tried  or  hearcl.  the  party  desiring  a  preference 
must  procure  an  order  therefor  from  the  court,  or  a  judge 
thereof,  upon  notice  to  Hie  adverse  party.  A  copy  of  the  ordw 
moBt  be  served  with  or  before  the  notice  of  trial  or  argtunMitt 
lft4 
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Bach  an  order  ia  not  appealable,  but  it  may  be  racated  by  the 
judge  or  jadgea  holding  tlie  term  at  which  the  preferred  caaae 
is  noticed  (or  triaJ  or  hearing,  or  by  such  other  justice,  or  at 
tnch  other  term  of  court,  or  at  such  other  time  as  shall  be 
prescribed  by  the  general  or  apecial  rules  of  practice.  Bat  a 
preliminary  order  ia  not  requisite  in  a  case  embraced  wiUlia 
■ubdiTiBion  first  or  second  of  the  last  sectiim  but  one,  end  the 
order  in  a  caae  embraced  within  Bubdiviaion  aix  thereof  may  be 
made  ex  parte,  and  is  conclusive.  Whero  no  order  la  required, 
a  daim  for  preference,  apccifylng  the  proTisiun  of  law  under 
which  the  claim  is  made,  may  lie  inacrted  in  the  note  of  iesue 
tu  be  filed  wiih  the  i:lerk,  and  it  shall  then  be  the  duty  of  anch 
clerk  to  place  auch  cause  in  its  proper  place  among  the  preferred 
canses  at  the  head  of  llie  calendar;  except  that  in  the  cuaaties 
of  New  York,  Kings,  Queens  aud  Erie,  and  the  seventh  judicial 
district,  no  action  ur  special  proceeding  shall  be  placed  as  a 
preferred  cause  upon  the  calendar  of  any  circuit  court  or  trial 
term  or  apecial  term  of  any  court  aa  herein  prorided,  but  the 
party  desiriDg  a  preference  of  any  cause  shall  serve  upon  the 
DHMwitc  party,  with  his  notice  of  trial,  a  notice  that  an  applica- 
tion will  be  made  to  the  court  at  the  opening  thereof,  or  to  auch 
JOBtice  or  other  term  of  court  or  at  such  other  time  as  shall  be 
prescribed  by  the  general  or  special  rules  of  practice,  tor  leave  to 
moTe  the  aame  as  a  preferred  cause,  and  if  the  right  to  a  prefer- 
utce  depends  upon  facta  which  do  not  appear  in  the  pleadings 
or  other  papers  upon  which  the  caae  ia  to  be  tried  the  notice 
mnst  be  accompanied  by  an  affldavit  showing  auch  facts.  In 
■aid  coDDtlea  of  New  York,  ^n^,  (jaeens  and  Brie  and  in  the 
acTentb  judicial  district,  the  application  for  a  preference  shall  be 
made  at  the  opening  of  the  court,  of  to  auch  justice  or  other 
term  of  court,  or  at  such  other  time  as  shall  be  prescribed  by 
the  general  or  special  rules  of  practice,  and  if  it  shell  appear 
that  the  cause  is  entitled  to  a  preference  and  is  intended  to  be 
moved  for  trial  at  or  for  the  term  for  whli^h  the  application 
is  made,  the  court  or  jnatice  may  direct  that  it  shall  bo  so  heard. 

I  T»«.   (Bepealed  Jan.  1,  1896;  L.  1896,  ch.  M6.1 
I  ras.  [Bepealed  Jan.  1,  : 
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ARTICLB   THIRD. 

Service  of  papers. 

■h.  TM.  Favti  nur  be  Mrred  penanaU}. 

TOT.  Other  medea  of  Mirlce. 

TM.  Dogbla  time  wbeo  HrTsd  thraofli  tbe  pott-oSlra. 

7M.  When  pipei  to  be  »en«l  od  »ltotTie7;  when  Knire  not  nqolnd. 

WW.  WbeD  KrTlct  BUT  b«  made  oo  clerk,  ror  DW-realdeDt. 

801,  SerTica  tbnn^  bnurh  po(t-olD»  In  N*»  york  ettf. 

S03.  Till*  article  »t  *ppllcahle  to  urrlce  of  eummoiil.  ate. 

I  786.   [An'd,   ISHH.]      Paper   m>r   he  nerTed.  VFrBaBalljr. 

A  Qotire  or  other  paper  In  an  action  may  be  serypd  on  a  part; 
or  an  attorney,  either  by  delivertiiK  it  to  him  peraoaailj,  or  ill 
the  manner  prescribed  in  the  next  section.  All  iinpera  so  served 
or  required  to  be  filed  in  an  action,  shall  t>e  piainl;  and  legiblr 
written  or  printed  in  black  ink  npon  durable  paper  ot  good 
material,  and,  if  imprinted  by  type-writer,  HUch  paper  shall  be 
ot  linen  quality,  equal  in  weight  to  Hiitpen  pounds  to  the  doable 
cap  ream,  ot  seventeen  by  twenty-el^ht  inches  in  siie,  and  »'r- 
vice  or  filiDg  ot  papers  printed  or  written  upon  aueh  paper  with 
such  ink  shall  be  deemed  a  compliance  with  the  terms  of  tbia 
section.  The  transcribed  minntes  ot!  a  Blpnogrnpher.  taken  in 
any  civil  or  criminal  action,  or  in  any  hearing  or  npeoial  pro- 
ceeding, civil  or  criminal,  shall  be  written  or  type-written  on 
paper  of  the  sire  hereinafter  speciBed;  and  all  eascH,  briefs,  points 
or  other  papers  required  or  used  on  an  appeal  from  any  judg- 
ment.  determination  or  onler  of  .any  court  or  board  Bhall  be 
printed  (when  reqnireil  to  be  printed  by  the  rules  of  any  court) 
on  paper  of  a  uniform  slue,  as  follows:  Th«  paper  must  be  ten 
■od  one-halt  inches  by  eight  inches,  and  bound  on  the  edge  ol 
the  greatest  length. 

I  7*1.  [Am'd,  isg?.]    OtharrnDdssoraarrhw, 

Where  the  service  is  not  personal,  it  may  be  made  U  follom; 

1.  L'puu  a  party  or  an  attorney,  through  the  post-office,  by  de- 
positing the  paper,  properly  inclosed  in  a  post-paid  wrapper,  in  the 
poHt-othce  or  in  any  post-office  box  r^uiarly  maintained  fa7  the 
gnverumeut  of  tbe  United  States  and  under  the  care  of  the  post- 
office  of  the  party,  or  the  attorney  serving  it,  directed  to  tbe  pemm 
to  be  served  at  the  address,  within  the  state,  designated  by  Uta 
for  that  purpose,  upon  tbe  preceding  papers  in  the  action;  or, 
where  he  has  uot  made  sucfa  a  designation,  at  his  place  of  resi- 
dence, or  the  place  where  he  keeps  an  office,  according  to  the  best 
information   which   can  conveniently   be  obtained  concerning  the 

2.  Upon  an  attorney,  during  his  absence  from  his  office,  by  leav- 
ing the  paper  with  his  partner  or  clerk  therein,  or  with  a  person 
having  charge  thereof. 

S.  Upon  an  attorney,  if  there  is  no  person  in  charge  of  his  office, 
and  tbe  xervice  is  made  between  sis  o'clock  in  the  mornit^  and 
nine  o'clock  in  the  evening,  either  by  leaving  it,  in  a  conspicuoDS 
place  In  his  office,  or  by  depositing  it.  iuclosed  in  a  sealed  wrapper. 
directed  to  him  in  bis  office  letter-box;  or,  if  tbe  office  Is  not  open. 
BO  as  to  admit  of  leaving  the  paper  therein,  and  tiiere  la  no  oAce 
letter-box,  hv  leaving  it  at  his  residence,  within  Jhe  state,  with  a 
person  ot  saitable  age  and  diacretkin. 

dmhio:^,  Google 
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4.  tJpoD  a  part7,  hy  lett-ring  the  paper  at  bit  rHfdeiiM  within 
the  lUte.  betwi>«n  tiix  o'clock  in  the  mominic  snd  Dine  o'clock  In 
the  «r«tiiiig,  with  a  persoD  of  uuitable  age  aod  discretion. 

lldiattBtBtarCa.  Proa.,  new.  <tO,411  ;  L.  13BT,i:tl.  W.  In  MTeot  Scpl.  1.  ISVI. 
I  TS8.  Doable  tli»e  nhen  BFrTMl  tliFQiiKli  the  tfoat-oflee. 
Where  it  Is  pr<>si'rilK-(l  in  liiU  act,  or  in  the  general  riilvB  of 
ptarticT',  that  a  iiulicc  must  be  kivcd,  or  a  [miiht  uiiist  l>e  iHTved, 
rithin  a  spei'ified  time,  before  an  act  ia  to  be  iloue;  or  that 
thf  adverse  iwirty  has  a  specified  time,  after  notice  or  service, 
within  which  to  do  an  net;  if  service  Is  made  through  the 
paat-offiee,  the  lime  bo  required  or  allowed  Is  <loiible  tie  time 
1  wdfted;  en-ept  rliat  servici'  of  notice  of  trini  may  be  mnrte, 
I  Ihran^h  the  poal-ofHce.  not  lexB  than  sixteen  daja  l>efore  the 
\  day  of  trial,  including  the  daj  of  service. 
I     O  Pne..   t  413,    nm'd. 

I  I  TM.  Whea    Mtver    la    be    Berved    <tm    «tt«FMeri    whBB 

I  wrvlee  sat   repaired. 

I  Where  a  pnrly  has  appeared,  a  notice  or  other  paper,  required 

i  to  be  served  in  an  action,  must  be  served  upon  his  nttoniey.     If 

I  *  liefendant    has   not    appeared,    servioe   of   a    notice   or   other 

:  ptper,  in  the   ordinary   pmceedinKB  in   the   action,   need   not   be 

!  Btde  apOD  him,  unless  he  is  uctuallf  confined  in  jail,  (or  want 


I      t  MB.  Wbea   service   mar    be   made   on   cleric,   tor   nota- 
I    mUeat. 

'  Where  a  party  to  an  action,  who  has  appeared  in  person, 
midn  without  the  State,  or  his  residence  cannot,  with  resaon- 
■Me  diligence,  be  ascertained,  and  ho  has  not  designaled  an 
tildresF,  within  the  State,  upon  the  preceiliug  papare.  service  of 
•  piper  upon  him  may  be  made,  by  serving  it  on  the  clerk. 

M..    I  «B. 

*  I  Ml,  flerrlee  throach  braoeh  post-oflloe  In  New-York 
elt». 

h  the  dty  of  New- York,  where  a  paper  is  served,  or  a  return 
ti  mde.  through  the  post-office,  the  deposit  of  the  package  In 
1  bnneh  poet-office  baa  the  same  effect,  aa  a  deposit  In  the 
KBeiEl  or  principal  post-office  o(  that  city. 

IMS,  Tkla  BFtlale  aol  B»»Ueable  to  aervlee  of  ■omiaaaa,  * 

Tiii  article  does  not  apply  to  the  service  of  a  Bummons,  op 
••her  procem:  or  of  a  paper  to  bring  a  party  into  oontempt;  or 
t«  a  case  where  the  mode  of  service  ia  specially  preacribed  by  law. 

W.  I  «IS,  iiHl  part  or  M.,  |  408, 
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ARTICLE  FOURTH. 


Diacovery  of  books  and  papers. 


I   BOS.  Coarl    mar    dlreet    dlHco-rerr    of   books,   eie. 

A  court  of  record,  other  than  a  JDstices'  court  in  a  dtf.  has 
power  to  compel  a  party  to  ao  action  pendlug  tbereia,  to  produce 
and  discover,  or  to  give  to  the  other  porty,  au  inspcctioa  aod 
cony,  or  permiBsion  to  take  a  copy,  of  a  book,  documeat,  or 
other  paper,  in  his  posHCSHtop  or  under  his  control,  relating  to 
tbe  meritB  of  the  sctioo,  or  of  the  defence  therein. 
S  R.  S.  IM.  I  SI,  coMolldited  with  Co,  ProF.,  }  SK, 
I  MM.  HalM  to  prcBcrlbe  tha  euBca,  etc 

The  general  rules  of  practice  must  prescribe  the  case«  In  wUd) 
a  discovery  or  insiiectton  may  bo  ao  compelled,  and  the  prv- 
ceedingB  for  that  purpose,  where  the  same  are  not  preocribed  in 


:  preKcnt  n  p<>tiliDii,  prayinK  tberetnr,  and  verified  by 
afUdavit,  to  the  court,  or  to  a  jud^e,  authorized  to  uinke  ■» 
order  iu  the  action;  upon  which  an  order  may  be  made,  directing 
the  party,  nsninst  nhmn  the  discovery  or  inspection  is  soucht. 
to  allow  it,  or,  in  derailit  thereof,  to  show  cause  before  the 
court,  nt  n  time  and  place,  and  upon  a  notic.  therein  specified, 
why  the  prayer  of  tlie  {lelitlon  should  not  bo  eranted;  and.  If 
nec<'Hsnry  or  proper,  that  hip  nroci-e<iliiC8  lie  stayed  until  the 
hearing  of   the   application,   altnoufih   the   stay   eicecds   twenty 

Id..  {|  23  .iHi  as. 

I  f^Wi,  Opdep.  TTheo  anil  by  irbon  va«te<. 

An   order,    made   as   proscribwl    in    the   Injt   section,    may   be 
;ated.   by   the  judge  i\lio_  uranted   it.   or  by   the  court,   upon 

e  been  granted,  or  that  it  baa  been 

compli<<d  with;  or. 
2.  That  the  party  required  to  mate  the  discovery,  or  permit 

the  inspection,   has  not  the   iioHxession   or   control   of  tbe   booh. 

documen.t,  or  other  paper,  directed  to  be  produced  or  inspected. 
Id.,  I  24. 

I  807.   PpoceedlnKii  npom  tbe  return  of  tbe  order. 
Upon  the  return  ot  llie  order  to  show  canae,  the  court  maj 

make  auch  an  onler.  with  respect  to  the  discovery  or  iuspoctkin 

prayed   for,   aa   justice   requires.      Where   either   ie   directed,  r 
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n-rfreu  may  lie  apuuiiited  by  the  order,  to-direct  and  superiu- 
Uad  it;  nliose  cvtlificate,  ulIchb  si't  asids  by  the  court,  Is  pre- 
sumptive, and,  except  in  proci-eiliiiEs  for  contempt,  conclusive 
evidence  of  cumpliaucc  or  nou- compliance  with  the  terms  of  the 
order.  A  fiied  sum,  not  exeeeiliiiK  twenty  dollars,  may  be 
added  to  the  coats  or  the  motion,  for  the  fees  at  the  referee. 

aotMlltati!  for  3  R.  B.  200,  |  26.  and  patt  at  Ca.  Froc,,  I  S38. 

)  KOH.   PeBBllr  (or  dlsobitdlencc. 

Where  au  order,  made  as  prescribed  iu  the  last  section,  directs 
1   discovery   or   inspection,    the   party   in   whose   behalf   It   was 


ma(l<>,  may,  upon  proof,  by  affidavit,  that  the  adverse  part; 
has  failed  to  obey  it.  and  upon  notice  to  him,  njiply  Iu  the  court, 
For  au  order  lo  punish  him  for  ihe  failure.  Upon  the  licaring 
of  the  application,  the  court  may,  uiwu  the  payment  of  such  a 
sum,  for  the  expeiiBos  of  the  applicant,  as  llLe  conrt  fixes,  and 
npon  compliance  with  Kuch  other  terms,  as  it  deems  just  to 
impoKc,  permit  the  pnrfy  In  default  to  comply  witli  the  order 
for  a  discovery  and  iniipeclion;  and,' for  that  purpow,  it  may 
direct  that  the  application  to  [mnish  him  stand  over  to  a  futnre 
time.  Upon  Ihc  Bnnl  hoarhiK  of  the  application  to  punish  the 
mrty  in  defanll.  the  eoort,  in  a  proper  case,  may  direct  thM 
hit  complaint  be  dismissed,  or  his  answer  or  reply  be  atricjcen 
nut,  and  that  Jndtnn^iit  be  rendered  accordingly;  or  it  may 
make  an  order,  strflcfng  out  one  or  more  cnuses  of  actiou, 
defences,  counterclaims,  or  replies,  interposed  Isy  Mm;  or  that 
he  l>e  ilebsrred  from  mnintniniuR  a  particular  clailu  or  defence, 
in  relation  to  whlcb  the  discovery  or  Inspection  was  sought. 
Where  the  party  has  tailed  to  oliey  an  order,  allowing  au  inspec- 
tion by  the  adrerse  party,  and  retiriiring  him  to  furnitih  a  cony, 
or  permit  a  copy  to  be  tslten,  the  court  may  also  direct  that  the 
boc^.  document,  or  other  pnper,  l>e  excluded  from  being  given 
In  t^ridettcc:  or  it  may  punish  (be  iiarty  tor  a  contempt;  or  both. 

SabMltDte  tor  2  R.  a.  200,  f  2B,  and  i»rt  ot  Ck>.  Piw.,  |  388. 

f  MOO.   BVeet  of  pavers,  etc.,  produced. 

A   book,   document,  or  other   paper,  produced   imder  an   ordiT 
made  ai   prescribed   in  this  nrticlp.   has  the  saine  effect,   when 
nsed  by  the  parly  requiring  it.  as  if  it  was  produced  upon  notice, 
iccordioK  to  the  practice  of  the  court 
;  B.   a   2O0,  I  2T  12  Edm.  208). 
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.  ARTIC1.B  FIFTH. 

General  regulathns  rcapcctinij   bondu  and  uHdattakiKgt. 

SeiT.  Bin,  IMnJa,  unOfrt^klnn.  ftr.,  mnit  Iw  npkniiulEdi^. 

811.  PaMT  npAl  nol  Join  nElli  liln  aiireih-a;  vrben  une  aurpli  la  auaflml 
IU2.  Kurm   or  bend  or   ntidertik<Dg:    aOKIiiilE    of   lunllH;    uppraT*!    bj 

fll3.  WUcn  ■eTcral'^'un-tKv  iniT  luXLfy  cirti   lu  ■  imallrr  (am. 
SIB.  Hon:*,   dr.,    i»l   iffErlrd  ta;  cbancr  of  parllM. 

g  810.   [Am'd,   18TT.1      Bonds,  nndertuklnca,   etc.,    ■■■■■    be 

■cknovrledvcd. 

A  bond  or  uuilCTtiiking,  givi'n  in  au  ai-tiou  or  six^iol  proceed inic, 
SB  prescribed  in  Ibis  act,  tuuHt  t>o  nckitowIedRinl  or  proved,  ond 
certified,  Id  tike  manner  bh  a  deed  to  be  recorded. 

S«e  Bnle  6. 

I  811.    [Am'd,  180S.]    Partr   need  not  Join  with  his  unrr- 

Where  a  provision  of  this  act  reiiuires  a  bond  or  iindortakinp. 
with  sureties,  to  be  given  by,  or  in  behalt  of,  a  i>arty  or  olher 
person,  he  need  not  Join  with  the  suretieit  in  the  exocution 
thereof,  unless  the  provision  requires  him  to  exeeiitc  the  i«amp; 
and  the  eiecation  tiiereof  by  one  surely  is  sulBcieut,  althoueh 
the  woni  "  Bnrelies,"  is  utied,  uniesH  the  provision  expressly  re^ 
quires  two  or  more  sureties:  and  the  executiou  of  any  such  bond 
or  Dndertaking  by  any  fidelity  or  stirely  company  authorized  by 
the  laws  o(  this  State  to  transact  business,  shall  be  equivalcDl 
to  the  i-xecution  of  said  bond  or  undertaking  by  two  Burciies, 
and  sueh  company,  if  excepted  to,  shall  Justify  through  its  offlevra 
or  attorney  in  the  manner  reqaired  by  law  of  fidelity  and  surety 
companies.  Any  sueh  company  may  execnle  any  such  bond  or 
undertaking  as  surety  by  the  baud  of  its  offleera.  or  attorney. 
dut.v  authorized  (heivto  by  resolution  of  its  lioard  of  directors,  a 
certified  copy  of  which  resolution,  under  the  seal  of  said  com- 
pany, shall  be  filed  with  each  bond  or  undertaking. 

I  »I2.  [Am'd.  IKOR,  IHOO,  Itml.]  Form  at  boad  or  ondrr- 
tBklnKt  ■SdKvK   of  Bnredeiit  B|iprav>l  Ity  court  or  JodKr. 

A  IhiiiiI  or  undertaking,  executed  by  a  sun'ty  or  sureties,  as 
prescribed  In  this  act.  must  where  two  or  more  persons  execnle 
ir,  be  joint  and  several  in  form;  and.  except  when  executed  by  a 
fidelity  or  surety  company,  or  when  otherwise  expresRly  pre- 
scribed by  law,  it  mnat  be  accompanied  with  the  affid.iTit  iif  each 
surety,  subiiiined  thereto,  to  the  effert  that  he  la  a  resident  of 
and  a  householder  or  a  freeholder  within  the  state,  and  is  worlh 
the  pt-nalty  of  the  Itond,  or  t«-iee  the  sum  siiecified  in  the  under- 
takiuE.  over  all  the  debts  and  linbilitttii  which  he  owi-s  or  bn* 
ineurred,  and  exclusive  of  properly  exempt  by  law  from  levy 
and  sale  nnder  an  execution.  A  bond  or  undertakin;;  Riven  by  a 
party  without  a  surety  must  be  aecomranied  by  his  alDdavit  to 
the  same  effect.  The  bond  or  iinilertaking.  except  ns  otherwise 
expressl.v  prescribed  by  law.  must  be  approved  by  the  court  be- 
fore which  the  proceeding  (s  taken,  or  a  judce  thereof,  or  tlie 
judge  before  whom  tbe  proceeding  is  taken.  The  approval  must 
be  endorsed  upon  the  bond  or  undertnking.  The  surety  or  sntw- 
ties  or  Ihe  repreRentntives  of  any  surety  or  sureties  tipon  the 
bond  heretofore  or  hereafter  executed,  of  any  trcstee,  cominjttee, 
190 
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EUBrdinti.  nasieiM'P.  roM-iver,  omtiitor,  administrator  or  other 
liduriary,  bIjdII  be  entitled  aa  n  niattur  of  rlfcbt  to  be,  and  sbull 
be,  discharged  from  liitlritit;  as  h^reiaaftiT  pruvideil,  and  to  that 
end  may  cm  notice  to  the  principal  named  in  snch  bond  apply  to 
ihe  «>nrt  that  oiN*pted  such  hond  or  to  the  court  of  whitt  the 
jadKe  that  accepted  BDCh  bond  was  a  member  or  to  any  jndgc 
thereof,  prayiQK  to  be  relioved  from  liabilit;  as  such  Buretf  or 
BDretipB  for  the  act  or  omission  of  such  principnl  occnrring  after 
the  date  of  the  order  relievinfc  sach  surety  or  snrulies  hereinafter 
provided  for  and  that  such  principal  be  required  to  nccouut  and 
RiTe  uew  SDreticB.  Such  notice  of  such  application  may  be 
■erred  on  said  principal  personally  iritbjn  or  'without  the  state, 
nr.  not  lens  than  five  days  prior  to  the  date  on  which  such  appli- 
catifHi  is  to  be  made,  unless  It  satisfactorily  appears  to  the  court, 
or  a  jadKC  thereof,  that  personal  nirtice  cannot  he  frii^en  with  due 
dtliKenci-  within  the  state,  in  which  case  notice  may  be  given 
in  sni-h  manner  as  the  coort  or  a  judge  thereof  directs.  Pend- 
inc  the  hearing  of  snch  application  the  conrt  or  Judge  may  rc- 
nrain  such  principal  from  acting  except  to  preserve  the  trust 
eotale  until  fvirthor  order.  Upon  the  bearing  of  socb  applica- 
tion if  the  princiiial  does  not  file  B  new  bond  in  the  usual  form 
In  the  satiafHClIon  of  the  court  or  judge  the  court  or  judiw  must 
make  an  order  requiring  the  principal  to  file  a  new  Itond  within 
Rnc4i  reasonable  time  not  eiceeding  five  days  as  the  court  or 
judge  in  nuch  order  fixes.  If  such  new  hond  shall  be  filed  upon 
sofjl  hearing  or  within  the  time  fixed  by  said  order  the  court 
or  judge  mast  thereupon  taake  a  decree  or  order  requiring  the 
prindpal  to  account  for  all  his  acts  and  proceedintcs  to  and  in- 
clndinx  the  date  of  such  order  and  to  file  snch  account  within 
a  time  fixed,  not  excecdinK  twenty  days,  and  releasing  the  surety 
or  snrctles  making  such  application  from  linbilily  upon  the  bond 
for  any  act  or  default  of  the  principal  subsequent  to  the  date  of 
■och  decree  or  order.  If  the  principal  fail  so  to  file  such  new 
■nod  within  the  time  specilicd,  a  decree  or  order  muft  he  made 
revoking  the  appointment  of  such  principal  or  remuring  him 
■nil  requiring  him  to  so  account  and  file  such  account  within 
twenty  days.  If  the  principal  fail  to  file  his  account  as  in  this 
nvtion  provided  such  surety  or  sureties,  or  representatives 
thereof,  ntny  make  and  file  snch  account  with  like  force  and 
effect  an  though  made  and  file<1  by  such  principal,  and  upon 
the  settlement  thereof  credit  shall  he  given  for  all  commiiRions, 
costs,  disbursements,  and  allowances  to  which  the  principnl 
wonM  Itc  entitled  were  he  accounting,  and  allowance  shall  he 
made  to  such  surety  or  surelics  or  reprcacntntive  for  Ihe  ex- 
licnv  in  cured  in  so  filing  such  neconnt  nnd  procuring  the  settle- 
ment thereof.  And  nfler  the  filing  of  an  account  ai  required. 
'•T  permitted.  In  this  section  the  court  or  jodge  must  upon  the 
pi-Hllon  "rf  the  principal  or  surety  or  sureties  or  (be  representn- 
tive*  of  any  snch  surety  or  sureties.  Issue  an  order  requiring  nil 
Tvrsons  interested  in  the  estate  or  truft  funds  to  attend  n  set- 
tlement of  snch  account  at  a  lime  and  place  therein  specified  and 
npon  the  trust  fund  or  estate  being  found  or  made  good  nnd 
paid  OTe^r  or  properly  secured,  the  surety  or  unreties  shall  be  dis- 
charged from  any  and  all  further  liHlHItty  nnd  the  court  or  Jndge 
shall  settle,  determine  and  enforce  the  rights  and  liabilities  of  nil 

parties  to  the  proceedings  ir  ''' "  '-  "-- --^--. 

as  in  actions  for  an  accoun 
demand   made  in 
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I  H13.  [Am'd,  ItWl.]  When  iievcral  nBPctlCB  mar  }>alltr 
cacli  la  a  itnialler  naai. 

But  where  the  penall;  of  the  bond,  or  twice  the  sum  epecitied 
ill  thi!  iiudcrtakiQK  in  five  thousnad  duUara  or  upwards,  the  coart 
or  judge  tui;,  in  its  or  hitt  disoretlon,  allow  the  sum  in  whidi 
a  surety  is  required  to  justir;  to  be  mBdc  up  by  the  Justi&catiaa 
ot  twi)  or  more  Huretica  each  Id  a.  suiallcr  Hum.  But  in  that  cose 
a  surely  cannot  Justify,  in  a  sum  less  thaa  five  thousand  dollars, 
iiud  nheti  two  or  more  sureties  are  required  by  luw  to  justify, 
the  same  person  canuot  so  contribute  to  make  up  the  sum  tor 
y..i.re  tlinn  one  ot  Iheui.  It  shall  he  lawful  for  onj  party  of  whom 
a  bond  or  undertaking  is  required  to  agree  with  his  surebes  tor 
ill'  il' pnsit  of  any  or  nil  moueys  (or  whirli  »nrh  suretipH  are  or 
may  he  held  respooBlbtc  with  a  trust  company  authoriEed  by  law 
lepositH,  If  such  deposit  in  oihem-ise  proper,  and  tot 
eping  o'  " ■     "         '  ■  ■ 


the  ante-keeping  of  auy  or  all  other  depoBituble  aaseta  for  whtdi 
KDi'h  Hiin-tieH  may  lie  held  responsible,  with  a  safe-deposit  com- 
pany authorized  by  law  (o  do  business  as  such,  in  such  a  manner 
113  to  prevent  the  withdrawal  of  such  moneys  and  assets,  or  any 
part  thereof,  except  with  the  written  cooseat  of  such  snrctiea,  or 
an  order  ot  the  court  made  on  such  notice  to  them,  as  it  nuiy 

I.  IBM.  eh.  200. 
t  Ht4.  [Aia'd,  IMNI.]     Bonda,  eto.,  to  tbe  people  or  «  pab- 
llo   offlcer  for   the   benefll   of  a   nuftor. 

Where  a  bond  or  undertaking  has  been  given,  as  prescribed 
by  law,  in  the  coume  of  an  action  or  a  special  proceeding,  to  the 
people  or  to  a  public  offlcer,  for  the  benefit  ot  a  party  or  other 
lierson  interested,  and  provision  is  not  Hpeeially  made  by  law  for 
[he  prowcntion  thereof;  the  pnrty  or  otfii'r  perron,  so  interested, 
—ay  ninintnin  an  actiou  in  his  owu  name,  for  a  breach  of  the 
condition  ot  the  bond,  or  of  the  terms  of  the  undertaking:  npon 
procuring  an  order,  grarrtiiiK  him  leave  ro  to  do.  The  order  may 
)'■  made  by  the  court,  iu  whicb  the  action  is  or  was  pending;  the 
city  court  of  the  city  of  New-York,  or  a  eonnty  court,  if  the 
bond  or  undertaking  was  given  in  a  special  proceeding,  pending 
before  n  judge  of  that  court:  or.  in  any  other  case,  by  (be 
supreme  court.  Notice  of  the  applif'ation  therefor  must  be  given, 
._  j; — .-J  i._  .1 .  —  i..j —   »„  the  persons  interested  m  the 


{  NIK.  nonda,  etc.,  not  affected  hr  okniiKe  of  partlea. 

A  liond  or  undertaking,  given  in  an  action  or  special  proceed- 
ing, ns  pr<>scribed  iu  this  act.  contiuues  in  force,  after  the  sub- 
RtituMou  of  a  new  party  in  place  ot  an  original  party,  or  any 
oth>-r  change  of  partlea:  and  han  thereafter  the  same  force  and 
effect,   as  if  then  given  anew,   in   conformity   to  the   change  of 

i  nie.  l«.l  to  be  aied. 

A  bond  or  undertaking,  required  to  be  given  by  this  avt,  must 
lie  filed  with  the  clerk  of  the  court;  except  where,  in  a  special 
ease,  a  different  disposition  thereof  is  directed  by  the  coDrt,  o« 
prescribed  in  this  net. 


c.8,t.6,B.6  OTHER   MATTERS. 

AHTICI'E  SIXTH. 

Qther  matter*. 

••e.  BIT.  CODMtlMatUf  caoK*  In  uniii  nran. 


SIB.  Id.;   br  ^IqllS. 

890.  IilcrplMder   bj>   oril'r  li 

SB.  DlimiMl  oC  complilnt  1 

83X.  M.:  for  D«rl«<^t  to  proce 

B».  relcned  IWM  ■boliiliHl 

BM.  Sammou  ud  pl«dliin. 

S».  PiMi*  la  •P«bl 


I  SIT.  ComsolfdiitInK  caiiBeB  tn  ume  conrt. 

Whert .  .wo  or  more  actions,  in  favor  o(  the  same  plaintiff 
agmJDBt  the  same  defendant,  for  cnusea  o(  aclion  which  mnj-  be 
joined,  are  p«>Di]inK  in  the  same  court,  the  court  may.  In  Its  dii- 
cretioD,  by  order,  consolidate  aaj  or  all  of  them,  Inlo  one  action. 
1  B.  a.  SSS.  t  M  (2  Bdm.  8S8). 
I  818.  Id.i   la   *lttrmt   fovrta. 

Where  one  of  the  actions  ii  pending  in  the  sapreme  court,  and 
Another  la  pending  In  another  court^  the  suprenie  court  m^,  by 
order,   rcmore  to  itself  the  action   in  the  other  court,  and  con- 
•olidBte  It  with  that  in  the  eupreme  court. 
Id..    I    SI. 

f  Bl*.   H.t   br   plulaHV. 

Where  Bcparate  nctions  arc  commenced  ngalnet  two  or  more 
Joint  and  several  debtors,  in  the  same  court,  and  for  the  same 
cause  of  action,  the  plaintiff  may.  In  any  state  ot  the  proceed- 


I   8SO.    lAmk'd,    1S»4.]      Interpleader    br    order    In    certain 

A  defenuant  against  nhom  an  action  to  recover  upon  a  con. 
tract,  or  an  action  of  ejectment,  or  an  action  to  rccorer  a  chattel, 
ia  pending,  may,  a.  any  time  before  answer,  u|Kin  proof,  by  affl- 
dsTit,  thv^  a  pcraon,  not  a  party  to  the  action,  makes  a  demand 
■gninst  him  (or  the  same  debt  or  property,  without  colitision 
vitfa  him,  apply  to  the  court,  upon  notice  to  that  person  and  the 
advene  party,  for  an  order  to  substitute  that  person  in  bis  place, 
and  to  discbarxe  him  frooi  liability  to  cither,  on  his  paying  into 
canrt  the  amoDDt  of  the  debt,  or  delivering  the  possession  of  the 
ptiqterty,  or  Its  value,  to  ench  person   as  the  court  directs; 


faring  ttmt  the  defendant  disputes,  in  whole  or  i 
pvt,  the  liability  as  asserted  i^ainst  him  by  different  claimant! 
or  that  he  has  some  interest  in  the  subject-matter  of  the  c 


,  twTer«y  which  he  desires  to  ossert,  hia  application  may  be  (or 
an  order  Joining  the  other  claimant  or  claimants  as  co-defendants 
with  him  in  the  action.  The  conrt  may,  in  its  discretion,  make 
sach  order,  upon  anch  terms  as  to  costs  and  payments  into  court 
o(  the  amoant  of  the  debt,  or  part  thereof,  or  delivery  of  the 
noascarion  of  the  property,  or  its  value  or  part  thereof,  as  may  be 
jnat,  ud  thereDpoQ  the  entire  controversy  may  be  determined  in 
tb«  action. 
U  tSM,  ek.  na    Am  Bankbw  Uw,  f  lU. 


,>.o^<lc 
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1  821.  (Am'd.  1R77.]  DlanlaMl  at  conplKlnl  lor  BeKleal 
to  -«Fve  uninnoaa. 

Where,  In  aa  action  against  two  or  more  dereudauts,  the  ptaiu- 
tld  uurcObonably  negli^cts  to  sorve  Jbe  sumnionB  ui>ou  one  or 
more  of  theni,  without  whose  presence  a.  complete  lieterminatioa 
of  the  controvorsy  cannot  be  had,  the  court  uiny,  in  ite  diBCretlon, 
npon  the  niipllcatlon  of  it  delcndant,  who  has  appeared  in  the 
action,  disnilss  the  compJaint  as  agninst  him,  aud  render  jnds- 
ment  accontiiiKly- 

HnlMtllule  for  Co.  rrw.,   part  o[  |  2T4. 

}SZ2.   [Ani*d,    IKTO.]    Id.)    for   iirKle<?*   to    procred. 

Where  the  piaintiif  inirenaouulily  nvgiectB  to  pnH'ced  )u  the  nC' 
tiim  ugainst  the  defendant,  or  one  or  more  defendaDts  ngaiu^ 
whom  a  separalc  judgnicnt  may  be  taken,  the  court  mnj  iu  its 
diHcrotion,  npon  the  nii|illcaliou  o(  the  defendant  or  defendant!, 
or  any  of  th<'m,  HBaiust  whom  he  ho  noKlects  to  proceed,  dismim 
the  complaint  ns  agniust  the  moving  party  or  patties,  and  render 
Judgment  accordingly. 

Id.    Bh  Rule   SS. 

I  833.  Fetsncd  (bubc*  AbollKlied,  aad  order  lor  trial 
BBbatltnted. 

Feigned  Issues  hare  been  nbolisbed.  In  a  case  where  neither 
party  can,  as  of  right,  require  a  trial  by  jury  of  an  Issue  of  fact 
arising  upon  the  pleadings,  or  where  a  qnestion  of  fact,  not  in 
issue  upon  the  pleadings,  is  to  be  tried,  an  order  for  the  trial 
thereof  by  a  Jury  may  bo  made,  stating,  distinctly  and  platnly, 
the  questions  of  fact  to  be  tried.  Such  an  order  i«  tbe  onlr  an- 
Ihority  necessary  for  the  trial. 

Co.   Proc.,   I  12.    Bee   Eule  SI. 

)  824.  Snmnion*  and  pleadlBCs,  to  bo  Aled  wlthla  te> 
dar*  after  Hervfoo, 

The  Bumnions.  and  each  pleading  in  an  action,  must  be  filed 
with  the  clerit,  by  the  party  in  whose  behalf  it  Is  serred,  within 
ten  days  after  the  service  thereof.  If  the  party  fails  so  to  file  it. 
the  adverse  party,  on  proof  of  the  failure,  is  entitled,  without 
notice,  to  an  order  from  a  judge,  that  it  be  Sled  within  a  time 
epeciUed  in  the  order,  or  be  deemed  abandoned. 


other  dispotiltion  thereof  is  prescribed  by  law,  must  be  filed,  and 
an  order  therein  must  be  entered,  with  the  clerk  of  the  county  in 
which  the  special  prociiMling  is  (aken,  if  it  is  before  a  county 
ofBeer,  or  n  judge  of  a  cnurt  estahlished  In  a  city;  if  before  a  Jus- 
tice of  the  B\ipreme  conct,  with  the  clerk  of  a  county  deoiftnated 
by  the  justice;  or,  if  no  designation  Is  made  by  him,  of  a  county 
where  one  of  the  parties  resides. 
I.  I84T,  eb.  470,  I  20.  im-d. 

1  8S6.  [Am'd,  1H77.}  Pahllcatloa,  where  ■•  acwapa 
etc  Id  county. 

Where  a  notice,  or  other  proceeding,  is  re<nilred  by  law  |i 
published  in  a  newspaper  published  In  a  county,  and  no  n. 
paper  ia  published  therein,  or  to  be  published  Qftener  tb&n  any 
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D^wBpuper  is  regiiliirl;  puliliahed  thtM'cia.  tlie  publication  may 
be  made  in  a  DewepiLpcr  o(  an  adjoluiuK  count7,  except  wbere 
qiecial  provision  is  othern  ise  made  by  Ian. 

I  a.  8.  U3,  I  10. 

I  SX7.  [Am'd.  18TT0  Special  referFBeen  In  oeFMlB  naaea. 
Where  a  prorituoD  of  this  act  aiitboriim  the  court  to  npproTe 
an  undenakiiiK,  or  the  enretiea  thereto:  or  to  muke  nu  eiaiuiJia- 
tion  or  iuqniTy:  or  lo  appoint  oa  appraiser,  receiver,  or  truslee: 
it  mat  direct  a  refiTcnce  lo  one  or  more  perHnaa  ijeaigunted  In  tlie 
onlrr.  cither  to  make  the  approval.  examinatioD,  inquiry  or  np 
pointnient.  or  to  report  the  facts  to  the  court,  for  ila  ni'lion  therc~ 
apoD.  And  where,  according  to  the  practice  of  the  coui-t  of 
cbaneerr.  on  the  Slat  day  of  Deeemher,  1840,  n  matter  wna  refer- 
able lo  the  clerk,  or  to  a  maater  iu  chancery,  a  court  having  au- 
thority to  act  thereupon,  may  direst  n  reference  to  one  or  more 
peraona.  ijealgnated  id  the  order,  with  the  powera  which  were 
poesesBed  br  the  clerk,  or  the  master  in  chancery,  except  where 
It  is  olfaerwW  apecially  prescribed  by  law. 

I  flnt  MDtaiiM  at  L.  IMI,  cb.  230,  t  Tt. 
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CHAPTER  IX. 
Evidence. 

TITLB    T.— fl«a*nt  bnlatlaai  napMtlarr  ItIJhm,  m4  tke  OanpaUBM 

tU  Ma*»  or  KiSHliMlvii  or  «  WIlBsu. 
TITLB   II.-  G*B]mIIIis  tha  AtWidun  nid  TartlHOi  j  (f  ft  WltaaB. 
TITLRIIL-ttaroiltlaH. 
TITLE  ir.-BacaaeBtarr  BrMaace. 
TITLB    T.— MlHalUaaouPntlifoaa. 

TITZ^B  X, 


JUttd*  L  0«nipM>iH7  of  ■  irltnen;  tildeim  In  Hitlciilir  eaaaa. 
2.  Admlnlatntluo  oT  an  oatb  or  ifflniutloii. 

ARTICLE!  FIHBT. 

CompiUnca  of  a  toUnesa  ;  evidence  in  partieuJar  eata. 


Wbcn    rDm. 


831.  CoDTlctloB  for  crime  not  to  firludE  nltncu;  1 
813,  aarpnwn.  etc.,  not  tu  Hl.dosc  ninr«nl.,ii.. 
BM.  FbrSclana  Dot  lo  dlacloae  pnXcuilaniil  Inrormi 

8M.  Ap^^U'oC  ttla""!!  t*  t^  hWtlQnii.        ""' 
Wr.  Wbm   vKncia  not  cimanl   fmin  tealirflDg. 


I  saoi.  Ha  wltnrBH  to  be  ezclndrd  br  TPBB«a  of  latercat, 
etc. 

Bipopt  as  otherwise  npccinlly  proscrlbnl  In  this  tille,  a  persoD 
shall  iiot  be  excl<id(>d  or  eieused  from  l)eiii)c  a  nltnew,  by  reason 
of  hia  or  her  ititprcst  in  the  pvout  of  nn  actioil  or  upi'ciiil  uroce^d- 
inn;  iir  beeause  he  or  she  is  a  party  thereto;  or  Hie  husliaad  or 
wife  of  a  part7  thereto,  or  of  a  person  in  whose  li.'half  nu  aeUon 
or  sjieeial  proceeding-  Is  brougbt,  prosecuted,  opiioai-d,  or  defended. 
Co.  Proc.,  ]  we;  and  U  IMT,  cb.  8ST,  1  1. 

g  8X9.  [Aai'd,  ISSl.]  When  mrtrt  etc.,  eaanot  b«  mm 
omlacd. 

Upon  the  trial  of  an  action  or  the  hearing  apon  the  merits  of  a. 
■pcclal  pTOCcedlnir.  n  mrly  or  n  person  Interested  in  the  event,  or 
a  person  from,  fhro'iEh  or  umler  whom  such  a  party  or  Intereated 
person  deriTes  his  interest  or  title,  bj  nsaicnment  or  otberwlse, 
shall  not  be  examined  as  a  witness.  In  bis  own  behalf  or  interest, 
or  In  behalf  of  the  pnrty  HiiececdlcK  to  his  title  or  Interest,  agaloat 
"  ~     ~ '  T,  administrator  or  surrivor  of  a  deceaaed  pnBoI^  «k 
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be  committee  of  a  lunatic,  or  a.  pereon  dvriviiiK  liis  titli>  or  Intpr- 
■t  from.  Ihronsh  or  under  a  doci-awil  iwrsoli  or  luniillc,  liy  a»- 
foment  or  otherwise:  couccmini;  u  iiitbouoI  trail buu Lion  ur  iiim- 
Bonicatlou  between  the  wittiess  uiid  the  ileci'aiwil  piTHoii  ur  1d' 
■aiic:  exiX'pt  where  tlie  cxi'ciilor,  iiilmiiiixlrutur,  surrivor,  cuui- 
aitlP4>,  or  person  so  deriving  title  or  iiitereiil,  is  exiimiiied  iu  liiu 
nm  belialr,  or  tlie  teElimony  uf  llie  lunatic  or  decensed  pcrsgu  is 
llTCD  ill  evkieiice,  toiiei'miiij!  the  aniiie  traiisfietioii  or  communi- 
.iiioD.  A  person  stiall  not  be  deemed  iuterested  for  the  pur- 
VOTMi  of  this  swlion  by  reason  of  bciiiR  n  Btoehliolder  or  olfieet 
»(  any  banking  coriiornllon  wliit-h  In  a  piirly  to  the  nctiou  or  pro- 
itvdiiiB.  or  iiiten-Hli-d  In  the  event  thereof. 
HWIiuU  for  Co.   rroc,   |  30». 

(KHI.  [Au'd.  IMKt,  1N1W,  IKOO.]    Tratlnoar  of  party  op  irl<. 
[rn  Bfnvp  Arrrwmva  or  iuaanc. 

\Vherp  n  party  or  witness  hns  dieii  or  become  iuitnnee  since  Itie 
Irini  or  nil  artinn.  or  the  hearing  upon  the  merits  of  a  speeliil 
ptwmline.  the  teHtimnny  of  the  deenlent  or  insane  iiereiiu.  or  <if 
uv  iHtwiu  who  in  rendered  tucompeteat  by  the  proviHioiu  at  the 
Iwt  wcrior.  tnkeii  or  ri'ad  in  evidence  nt  the  Tonuer  trlsl  or  bmr- 
kg.  niaj-  be  Kiven  or  read  in  evhlence  at  n  new  triiil  or  hearing. 
*r  npoQ  any  suheeqiient  trial  or  hearhiK  of  tile  same  subject  mnt- 
ter  ia  an  Hctioa  or  special  (iroceeding  between  the  same  parties 
Kha  were  parties  to  such  former  trial  or  hearioK  or  their  leftal 
iflirrrentatiTee.  I>j  either  party  to  sneh  new  trial  or  hearing  or 
lo  «Drh  sotmequeut  aetion  or  special  proceeding,  subject  to  any 
vbn  legal  objection  to  (he  competency  of  the  witness,  or  to  any 
Dlbrr  legal  objection  to  his  testimony  or  any  question  put  to 
•lini.  The  original  stenographic  notes  of  sneh  testimony  taken 
by  n  stenographer,  who  has  since  died  or  become  incompetent, 
i^ij  he  Bo  read  in  evidence  by  any  person  whofM?  competency  to 
"■sil  the  wime  aecnrately  is  eatHblislied  to  the  satisfaction  of  the 
'^nrt,  or  officer,  preaiiiing  at  the  .trial  of  snch  action  or  special 
i"wvr<liiig. 
t.iW.(*.«iL.lW«.ch.  a«3;L.18».  oh.  *a.    tneffectSept.  1.  IBM, 

1  8S1.  [Aai'd,  1R70.  IRSO,  1887.]      When  tanubnnd  and  irif* 

A  bmbaad  or  a  yiite  is  not  comiietent  to  testify  against  the 
Wliw  npon  the  trial  of  an  action,  or  the  hearing  upon  the  merits 
•f  1  *i;»eial  proceeding  fonnded  uuon  an  allegation  of  nduttery. 
Piwpt  to  prove  the  marriage,  or  disprove  the  allegation  of  adul- 
'nr.  A  liDshand  or  wife  shall  not  t>e  compelled,  or  without  con- 
ftntat  the  other,  if  lirlng,  allowed,  to  diacloae  a  conGdentiat  com- 
nsiiiaition,  made  by  one  to  the  other,  during  marriage.  In  on 
Wion  for  criminal  conTcrsation,  the  plaintiff's  wife  is  not  a  com- 
r»Wi!i  witness  for  the  plaintiff,  but  she  is  a  competent  witness 
w  the  defenciiint  as  to  any  matter  in  controversy;  except  that 
w  rasBof,  without  the  plaintiff's  consent,  disclose  any  conflden- 
iMl  nunniDDication  i;nd  or  made  Is^tween  herself  and  the  plaintiff. 

"^  Mtl.  *.  WI.  H  £  and  B  (T  Brt*.  ]«"J.  »nl-d;  L.  1887,  cb.  103, 


„  Google 
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I  882.  (An'a,  1HTS.J  CoBTlctloa  tor  crln**  not  t»  exvln«e 
wltBCHB)  hoiT  coBvlctlOR  proved, 

A  ptTBOii,  who  hna  heea  coDTiclcd  ot  it  crinit!  or  misdom<>aDor 
iH  notU'ilhslnuiling  a  ooni|iPt<'Ut  witnoeii  in  a.  (-jril  or  criminal  BO 
(iini  or  K|ii-i-iiil  priHet-diiiir;  hiit  the  conviction  may  be  proTcd,  for 
the  puriKiflc  of  nfTuriiiig  the  weight  <if  his  ttatimooy,  cither  by 
the  record,  or  by  his  crosB-cxaminutinn,  u|>on  wliich  ho  must 
DDBwer  any  queHlion,  rch'vunt  to  that  imitury:  imd  the  party 
croeR-fxniiiiiiiii(E  him  is  not  concluded,  by  bia  answer  to  such  b 
qiiestioD. 
lin:  I  aHKt,  pott.    Sfv  I'eiul  Code,  |  Tit. 

i»t  to  disci oae  camt^mmfoam* 
lister  o(  nny  reliKiuU|  shall   uot  be 
iiiinwi'ii  IK  iiiHriiitie  ii  coiiicKmnii  iiinilf  to  him,  ill  liiB  prufcKBloniil 
rhiirin'tor,   in    tin-  ciiunie  tit  discipliiie    ciijoiiii'd    by   the   rules  ur 
l>r:ielicf  i>t  llic  leltKious  ■  udy,  lu  wbicji  be  belouEB. 
2  R.  S.  «M,  1  72.  niD'd. 
I  tUM.   Pliyiilplniiii  not  to  dlnrlviic  iirofcsaloiuil  laCorna- 

A  iierson,  duly  niitborizeil  to  prnctlce  iiliysic  or  Hiirtrory,  sball 
not  be  allowetl  to  discluse  any  liifurninluiii  which  be  ac<]ulred  iu 
ntleiidinff  n  piLtieiil,  in  n  iiniri'sxlonnl  cn|incity,  and  whicb  was 
iiecoBiiarj  to  enable  him  to  ui'l  iu  that  eaimclly. 

W„  I  TS. 

I  HOR,  (Ata'd,  IMOO.]  Altnrneyn  nad  couHHi-lloni  not  to 
illnrlouc  comwaalrntlona. 

An  attorney  or  eonnscUor  at  law  shall  not  bo  nllowed  to  dis- 
Hose  n  commiiiiicntion,  miide  by  his  ciiint  to  him.  or  his  advice 
Kiven  thereon,  la  the  course  o(  his  profcBsloiial  ciiiploynient,  nor 
shall  any  clerk,  sleuoKmpher  or  other  p 
uitorney  or  connselor  be  allowed  t"  "-- 
entioli  or  advice  (riven  tberi-Oii. 

1..  isee.  ch.  »M.  lu  tstict  aeiiL  i.  ism. 

(  SSfl.  {Am'd,  1898,  1809.)  Awyllenttoa  of  tk«  laat  thr«« 
■eetlonn. 

The  Inst  three  sections  apply  to  any  examination  ot  a  peraoD 
as  a  wilness  unless  the  iimvisions  tbereut  are  eipresnly  waived 
npiin  tlie  ttiiil  or  exauiiiiHtion  by  the  persoo  confesaiuB.  the 
pnlient  or  the  client.  But  a  physieiau  or  surueou  may  upon  a. 
trial  or  exiiminntion  diaeluae  any  information  as  to  tbe  mental  or 
phj'Hleal  ci>nditi<>n  of  ii  patient  who.  is  deeensed.  which  he  ac- 
quirtsi  in  attending  such  patients  prufcwionally,  except  confid^n- 
tinl  ccimninnieatlniiB  and  such  facts  ns  would  tend  to  distEraee 
the  memory  of  the  patient,  when  the  proyisions  of  section  eijcht 
hundred  and  tliirty-fonr  liiive  been  expressly  waived  on  sueb  trial 
or  examination  by  the  personal  representatives  of  the  deeeasod 
patient,  nr  if  the  validity  of  the  last  will  and  testament  of  such 
dei'oased  patient  is  in  question,  by  the  executor  or  execntors 
named  in  said  will,  or  the  siirvlTing  huaband.  widow  or  any  heir 
at  law  or  any  of  the  next  or  kin,  of  such  deceased,  or  any  other 
party  in  interest.  But  nothine  herein  contained  shall  be  eon- 
atrued  to  diaqualify  an  attorney  in  the  probate  of  a  will  hereto- 
fore executed  or  offered  for  probate  or  nereafter  to  be  ezecnted 
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or  offered  for  probate  froin  becoming  a.  wltncBa,  as  to  its  pi^ara- 
tluQ  mad  em;utiou  in  case  audi  atlorncy  ix  oue  of  the  aubxcribiag 
witneases  thereto.  In  nu  acftion  for  the  rteovery  of  dmaages  (or 
a  pe-nuHial  Injury  the  tentimonf  nt  a  physician  or  surgeon  at- 
tached to  any  htrnpiiiil,  diHpensary  or  otiicr  chn^ltahl(^  inittitution 
as  to  infonnntion  which  be  acquired  tti  atte'ttding'  a  patient  la  a 
profciwional    i?b  parity,    at    anch    hoBpltal,    d[B[*eiiBary.    or    other 


,  Ifaat  an;  jiidKe  of  auch  eoiirt  at  any  time  in  hut  discre- 
tion may,  iioltrithHlnnding  such  tlepositiou,  unlei'  that  a  Buhpneua 
[stiiie  for  the  attennlnnce  nnd  examination  of  Biicb  phyuieiau  or 
sai-Keon  upon  the  trial  of  the  action.  In  such  case  a  eupy  of  the 
(■niM-  titiall  be  aerveil,  together  with  the  Bubpoenn.  SectiooH  eight 
hundred  and  ceventy-two.  eight  luuiOred  ami  ee verity-three,  eittht 
hnndivd  and  aerenty-rnur,  i-ight  hundred  and  seventy -five,  eigbt 
hundrpd  and  seTenty-Hlx.  eight  hnndred  and  Beventy-tiine,  eight 
hnndrpd  and  eighty,  eight  hundred  anil  elghtr-four  and  eight  bun- 
•\'nl  nnd  eigbty-sli  of  this  eiide  apply  to  the  examination  ot  a 
phyRii-liin  or  Mirgeim  ns  prpBcrihed  in  this  section.  The  wiiivera 
h>-reiti  pniTkled  for  tnn»t  be  made  in  open  court,  on  the  trial  of 
the  artion,  or  prm-eedlng,  and  a  i>aper  eipcnted  by  o  party  prior 
to  tbe  trial,  proTJdlng  for  siii-h  wnirer  shall  be  InBufficicnt  ae  such 
a  naiver.  But  the  attomeya  for  the  respectlTe  partiea.  may 
prior  tn  the  triiil.  atipolate  for  such  wairer,  and  the  aame  shall 
he  rafficleot  therefor. 
L,  W&(!h.3SiL.im,ob.a.  Id  eSeot  aapt.  I,  UN. 
I  1137.  When  wltxas  BOt  csenaed  from  teatlfriDV- 
A  competent  witness  shall  not  be  eicuied  from  answering  a 
reieTsnt  question,  on  the  ground  only  that  the  answer  may  tend 
to  establisli  the  fact,  that  be  owes  a  debt,  or  is  otherwiae  subject 
to. a  cirit  suit-  But  tbia  provision  does  not  require  a  witness  to 
gire  an  answer,  wblcb  will  tend  to  accuse  himself  of  a  crime  of 
~  ''  It  10  expose  him  to  a  penalty  or  forfeilure;  nor  doea 
■"    «ting  the  examination  of  a  witness. 


any  othf 
•  MS.  f  T 


f  SS8.   Bvldcnee  of  parly  may  be  rebutted. 

The  testimony  of  a  party,  talccn  at  the  instance  of  the  adyene 
party^orally  or  by  deposition,  may  be  rebnlted  by  olhei  evidence. 

I  8S».   |AK*d,   IMS.]     AdKlaalon   by  member  of  corpora- 

The  admbwion  of  a  tnemberof  an  aggregate  cori>orBtion,  who 
k  not  a  party,  shall  not  tie  reeeiyed  as  evidence  against  the  cor- 
pontion  unless  it  was  made  concerning  and  while  engngod  in  a 
triDKactlon  in  which  he  was  the  authorized  agent  of  the  cotpo- 
ntion;  or  unlesa  it  was  made  while  a  member  of  such  corpora- 
tion and  testifying  as  a  witness  concerning  a  transaction  ot  the 
corporatioD,  when  tbe  official  record  of  such  testimony  sball  be 

1B.S.MT,l»;L.MB.elI.M.    loeltwl  W*.  IMS. 

■  840.  [ABi'd,  IST7.]  Be«I,  prennptlye  evidence  of  eoa- 
•lderv«l*a. 

A  ae*!  upon  an  executory  Instrument,  hereafter  executed,  Is 
anly  presnnipIiTe  evidenoe  of  a  saffldent  coDsideratioo,  which 
■ay  be  rebutted,  •■  if  the  lustmmmt  was  not  acelcd. 

>AMUMS  flrr  I  B.   a.   «>«,   I  n. 
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I   841.     [An'd,   ISei-l     Preaamptlan   of  death  la   oarlala 

A  peraoD  upon  whoae  life  an  estate  in  real  property  depends, 
who  remalua  without  the  United  States,  or  abaents  hiniseU  In  tbc 
■tale  or  elsewhere  tor  seveii  years  together,  U  presumed  to  be 
dpnd  in  an  action  or  special  proceeding  concerninK  the  property  In 
which  his  death  comes  in  question,  unless  it  is  amnnatiTely 
proved  that  he  was  alive  wiUiin  that  lime.  And  where  in  «nj 
action  of  partitiou  in  this  state  any  portion  of  the  proceede  of  the 
wile  of  real  pro|>Grty  ia  or  has  been  paid  into  court,  or  paid  to 
the  treiisurer  of  any  county  for  any  unknown  hein*.  and  has  re- 
niaini'd  unclaimed  for  twcntj--five  ypars,  after  such  payment  by 
any  person  entitled  thereto,  (he  lapse  of  twenty-fiTe  yeare  after 
such  payment  raises  the  presumption  of  the  death  ut  such  un- 
linowti  heirs  at  the  time  of  the  sale  of  snch  real  property  and  be- 
fon-  Bueh  payment,  and  after  the  lapse  of  twenty-five  years  after 
atich  payment  It  eball  ho  presnmed  that  there  were  no  aucfa  un- 
known heirs  liTiiiK  at  the  time  of  such  sale  or  payment,  and  in 
any  nrtion  or  proceeding  taken  for  the  purpose  of  distritnitinit 
and  paylns  over  such  proceeds,  all  such  unknown  helm  are  pre- 
Humei]  and  they  shall  l>e  prcRumed  to  baTe  been  dead  at  tbe  nme 
nf  such  sate  and  before  each  payment  into  court,  ot  to  tbe 
trenanrer  of  any  county. 

I  R.  8.  7I»,  1 1,  am'd ;  I,.  IBM.  eh.  M. 


D,g,t,ioflb,GoOglc 


?.  »,  1. 1. «.  2       OATHS  AND  AFFIRMATIONS. 

ARVICI>HI  BBOOHir. 

Adminietratioti  of  an  oath  or  nffirinatkm. 


eai'.  SH'cailng  f»l»S  In  biit'™™.   l«rJuiT. 
I  S42.   nrforr  n-lioaD  oaths  and  BDIdavltH  mar  be  lakea. 

An  oath  or  ulGitiivit,  r<-qulr(.il  or  anlliori«Hl  by  liiw;  vxccpt  an 
oath  to  n  juror  or  a  wituess  upon  a.  triiil,  au  oiith  of  oUiee,  and 
au  oath  roqulred  by  law  lo  bo  taken  befoii'  a  particular  olIicc>r; 
may  be  takea  before  a  judge,  clerk,  depuly-elcrk,  or  El>ccia1 
deput;-clerk,  of  a  court,  a  □olar;  publie,  lunyor.  juslicc  of  the 
peacf,  snrrogale,  Bpeeiai  eonnty  jiidcp,  sppcini  BOrrogate,  coiintf 
olerk,  deputy  coiiutj'  clerk,  Bpeeiai  deputy  uounty  clerk,  or  com' 
miasioiier  uf  deedit,  tv'ithin  the  district  In  which  the  oQicer  Ih  au- 
thorized to  act;  and,  when' certified  by  the  officer,  to  have  been 
taken  before  him,  may  be  used  iu  any  court,  or  before  any  officer 
or  otber  peraon. 
3  B.  8.  XU,  I  49.  mm'd. 
I  K43.   [AB'd,  ISTT.]      Id.)  In  aprplal  ««■»■, 

Where  an  officer,  person,  board,  or  comiuittee.  bns  been  hereto- 
fore, or  is  hereafter  authorised  by  law,  to  take  or  hear  teatimoiiy 
or  to  hear  or  receive  nn  nffidarit.  or  to  take  a  deposition.  In  rela- 
tion to  a  matter,  concerning  which  he  or  It  has  a  duty  to  perform, 
the  officer  or  person,  or  a  member  of  the  Imurd  or  committee,  may 
administer  an  oath,  for  that  purpose.  Where  an  nlficer,  person, 
board,  or  committee,  to  whom  or  to  which  apiillontion  is  made  to 
do  an  act  hi  an  official  capacity,  reqalrCB  information  or  proof,  lo 
enable  him  or  it  to  decide  upon  the  propriety  of  doing  the  act,  he 
or  it  may  receive  an  affidavit  for  that  purpose. 

f   H*4.   lA.f   irltkont   tbe   State. 

An  oath  or  affidavit  required,  or  which  may  be  received,  in  an 
action,  special  proceeding,  or  other  matter,  may  be  taken,  without 
the  State,  except  n'here  it  is  otherwise  speeially  prescribed  by 
law,  before  an  officer  authorized  hy  the  laws  of  the  State,  to  take 
and  certify  the  acknowledxiuent  and  proof  of  deeds.  To  be  re- 
corded in  the  State:  and.  when  certified  by  him  lo  have  been 
taken  before  him.  and  aecomnanie<l  with  the  like  ecrClt' 
to  his  official  character  and  Ihe  KenninenesH  of  his  sieii 
are  required  to  entitle  a  deed  acknowledged  lieforc  liim  to  be  re- 
eorded  within  the  State,  may  be  used,  as  if  taken  and  certified  ia 
thia  State, 'by  an  officer  authorized  by  law  to  take  and  certify  the 

I  84S.  [A^'d,  INM.]  Geseral  mode  of  iweaPlBK- 
Except  as  otherwise  specialty  prescril>ed  in  this  article,  when 
aa  oath  is  adminiitered,  the  witness  shall  Inv  his  hand  on  the 
KoapelB  and  express  aMeut  to  the  oath,  and  it  shall  be  according 
to  the  present  practice  except  that  the  witness  need  not  kiss  the 
fo^tela. 

tE.a.«n.in)L.Un,olLMD.    InBffn)IBepi.l,IMI. 


1 


§g84S-ai  OATHS  AND  AFFISKATIOHB.        o.t,t.l.B.I^ 

I  84«.  [Am'd,  18M.]  IVkeB  klBalH*  ths  kobpcIb  al«>— ■■<  ' 
with. 

The  oath  must  be  administered  to  the  following  form,  to  >  PC^I 
■ou  who  BO  deslree,  the  lafiuK  of  the  hand  upon  the  gospels  beivl 
omitted:  '■  You  do  swear,  in  the  presence  of  the  ever-IiviDg  0«d.'  i 
While  eo  awenriug,  he  maf  or  may  not  hold  up  hia  hand,  at  hk  ' 
optlou. 
Jil.B.Wr.IBB!  L,  lB9l,ch.  taO.    In  effect  S«pt.  1.  UN. 

i  B4T.    When  «nrn>atlon  to  be  naae. 

A  solemn  declaration  or  affirmation,  in  the  fcdtowiiiK  tonn,  mwt 
he  admiuJBtered  to  a  iktbod  who  dedarM  that  he  baa  conscie*- 
tioUH  BcruplPH  anainst  taking  an  oath,  or  swearinfi  in  any  fnin: 
"  You  do  Bolemuly,  aineerely,  and  tmlf,  declare  and  affirm." 

I  84S.  [Am'd,  IBTT,  1K80.]    Other  node*  of  •wearlBV- 

It  the  eourt  or  officer,  before  which  or  whom  a  person  is  offered  ' 
as  a  witnesB,  ia  aatisGed,  that  any  petiuliar  mode  of  Bweariiis,  ia  . 
lieu  of,  or.  iu  addition  to  laying  the  hand  upon  the  gospels.  Is,  hi  . 
hia  opinion,  more  sotenin  and  obligatory,  the  oonrt  or  offieer  may,  ' 
in  its  or  his  dlacretioii,  adopt  that  mode  of  swearing  the  witneM.  ' 

Id..lM;L.  iaw,oh.SM.    lueffeotSsptl.  im. 


be  Bworn  aceordinx  to  the  peculiar  cereniouieH,  if  any.  of  hia  re- 
ligion, instead  of  as  prescribed  in  aection  SIS  or  section  846  of 
thU  act. 
Id.  «B,  1 M. 


I  eSO.    Covrt  m&7  «* 

The  conrt  or  officer  inny  eiambie  an  infant,  or  a  person  aii^iar- 
ently  of  weak  intellect,  produced  before  it  or  him,  as  a  wltneaa.  to 
ascertain  his  cnpacity  and  the  eitent  of  his  knowledge;  and  may 

inquire  of  a  person,  produced  a     -   — '* ~i-~'-  ""  — . 

moniee  in  swearing  he  deems  m 


f  Sni.    [Am'Jt  ISOO.J    8we*rl»K  falaclr  !■  »«r  t»rm,  pef- 
Japy. 

A  person  swearing,  affirming,  or  declaring,  in  any  form,  whete 
an  oath  is  authorized  by  law,  is  lawfully  sworn,  and  is  gnilty  of 
perjury,  in  n  case  where  he  would  be  guilty  of  the  same  crime.  If 
he  had  sworn  by  laying  his  hand  upon  the  gospels. 
Id.,psrtoIiW,am'd|  I-l*N,<ili.  a«n.    loeffoctSBin.  1.  ISW. 

no 


D,g,t,ioflb,GoogIe 


^^ 
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TULS  n. 
mpelllng  the  attendance   and  testimony  of  a,  witneai. 

i.  B03.  Hode  of  perrliiff  wibpocna  lAued  ODt  of  ft  court. 
au.  Pciultj   (or  <IL»bi!dlEii». 
8G4.  Biibpwu  10  b«  laniHl  tij  jiidgr.  ale. 


I  ras.    Mo^e  of  HervJnjr  jinlipf>«iiii  lumied   out   of  it  conrl. 

A  anlipoenn,  is8u<xl  out  ot  the  court,  to  compel  the  ntteodance 
of  u  wltneHH,  iind,  whore  tbe  subpoena  bo  requires,  to  compel  him 
to  bring  n-ilh  him  a  booh  or  patn'r.  mDNt  be  served  as  rollons: 

1.  The  original  nulipoenii  uiUHt  be  e3:hiblte(]  to  the  wlluesa. 

2.  A  coiiy  ot  the  subpoena,  or  a  ticket  coDtaiQing  its  substance, 
UD^t  be  (lelirered  to  hiui. 

3.  Tbe  foes,  albneil  bj  lair,  for  traveling  to,  and  retiiming 
fFoiii,  the  place  where  he  is  required  to  attend,  and  for  one  day's 
■tif'iiilaiiee,  must  be  piiid  or  tendered  to  him. 

2  B.  8.  «ao,  I  41.  with  ■maodmenu. 

)  HS8.   PFDKlt)-  for  dlBobedleDCe. 

A  pprson  so  subpoenaed,  who  fails,  without  reaeooable  excuse, 
to  olH-f  the  Hulipoenn,  or  a  person  who  fails,  without  reasonable 
excuse,  to  olicy  nu  order,  duly  served  uimn  him,  made  by  the 
rtinrt.  or  a  jndfce,  in  en  action,  before  or  after  final  judgment 
Ihi'rein.  requirinic  him  to  attend,  and  be  examined,  or  so  to  at- 
tend, aud  bring  with  him  a  book  or  paper,  is  liable.  In  addition  to 
imainhiuent  for  contempt,  for  Ihe  damnges  sustained  hy  the  psrtf 
aSErievrd  in  consequence  of  the  failure,  and  fifty  dollars  in  addi- 
tion thereto.  Those  sums  msy  be  recovered  In  one  action,  or  in 
•eparate  actions.  If  he  Is  a  party  to  the  action  In  which  he  was 
nabpopDned,  tbe  court  may,  ea  aa  additional  punishment,  strike 
ont  bis   pleading. 

td.,  I  43.   iB-a. 

I    MM.    [AH'd,    ISOO.}     Snbpoeaa    to    be    Issued    br    iBdVOi 

When  a  judge,  or  an  arbitrator,  referee,  or  other  person,  or  a 
I'uinl  or  ct)mmittee,  or  a  committee  of  either  house  of  the 
legislature,  or  a  joint  committee  thereof,  duly  empowered  hy 
iMoiiition  or  act  to  Kit  and  take  teslimony  during  the  session 
thereof,  or  after  the  adjournment  thereof,  has  been  heretofore 
or  in  hereafter  elpresaly  authorixed  by  law  to  hear,  try,  or  de- 
termine a  matter,  or  to  do  any  other  act  in  an  offlclnl  capacity 
in  relation  to  which  proof  may  be  taken,  or  the  attendance  of 
a  person  as  a  witness  msy  be  required:  or  to  require  a  person  to 
stteod,  either  before  hi tn  or  it,  or  before  another  judge  or 
oOcer,  or  a  person  desigaated  In  a  commlsHlon  Issued  br  a 
anrt  of  another  SUte  or  country,  to  gin  teeUmony,  or  to  imn 


z^^ 
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lUB  dL-)ios<tion  takPD,  or  to  lie  exiimtnisi :  a  mibpoena  i 
isHiioil.  by  and  iiudt-r  the  hniiil  of  tlii'  judse,  arbitrntor, 
or  otiitr  person,  or  the  i-hoirmau  or  a  ninjurity  uf  the  t 
cominltt<^.  requiring  tlic  ix-rsuu  to  atli-ml;  and  alTto,   in  «  ... 
laxc.  to  brin;;  with  hhii  a  book  or  u  liaiicr.     The  uiibpoena  ■ 
l»  wrTiil,  an  prcscribi-d   in   spction   piglit  hiitiilrt-d    nnd   fiflj-. 
i>r  thiH  art.     Thi!'  Rci'tion  doox  not  apply  to  a  matter  arisiata 
rii  a<-t  lo  b(-  done,  in  an  ai-tion  In  a  court  of  record. 

3ll.&4l)l,]4l,iun'd.    L.  19D0,cta.  en.    In  effect  Ai>rll  as,  IWO. 

g  S5B.  [Au'd,  18T9.]  FemAlty  tor  dlaaliErtn*  > 
Wnrrnnt    for    -nltneH. 

A  pcrBun  who  is  dnl;  subpoeiinod,  as  prosLTibod  in  the  last  « 
lion.  mnsC  oboy  the  siibiKX'nn.    If  lio  fails  so  to  do.   wilhuotj 
ii'HBonalili'  exoiiBP,  lip  is  liable.  In  addiiion  to  any  other  pualf" 
ini'iit  which  may  be  laivfutly  liiHtctpd  Ih<'rftor,  Tor  tfai^  damil, 
snKtalncd  by  thu  person  aEKrirred.  iu  miiHctiuencH?  of  tlio  TailM 
nn<l  fifty  dollars  in  adilltiou  tberi'lo,  to  bi?  rttwcrcd  as  preso^ 
in  Mftion  eticht  hundred  anil  Hfly-lhree  of  this  act.     If  he  fL.^ 
I»  atlcnd,  the  person  iasiiing  the  snUiiueun,  if  he  is  a  Ji)ili!Vofa 
I'oiirl  of  rei'ord  or  nut  of  record,  or  if  not,  tlien  any  juclfce  of  sr"^ 
a   ("onrt,  niiim  proof  liy  allidavit  of  thp  failure  to  nttend.  m. 
issue  a  warrant  to  the  slierifT  of  the  county  eonimaiiiiing  him 
iiplirebend  tlic  defnnllliiK  witnees.  and  bring  him  before  the  al 
ler,  person,  or  body,  before  whom  or  which  bis  attendance  ir 
I  cq  aired. 

W..  tl  4D  and  M.  cooeolWeteil. 

1  90S.   [Am'd,    ISTft.l    Wli«n  wltnena  t< 

If  thi'  |M>rBou  BUbpoeuaed  and  attendin„  ..  -  .  _„ 
scribed  in  the  Inst  section,  before  an  officer  or  other  p 
body  refuses   without   reasonable  cai_. 

answer  a  IorsI  and  pertinent  qui'slion,  or  to  produce  a  .,.^.  —.. 
(•ipaper,  which  he  waa  direclcil  to  bring  by  the  terms  of  the  sob-i 
.•^  poena,  or  to  BUbscribe  hie  deposition  after  it  has  lieen  corrMdy, 
^.j'  reduced  lo  wriliuB,  the  person  issuing  the  subpoena,  if  he  is  ■! 
"'-J  judjie  of  a  conrt  of  record,  or  not  of  record,  may  forthwith,  wff 

fhe  in  not,  then  any  jiidge  of  such  conrt  may  upon  proof  by  «fr 
davit  of  the  fncts  by  warrant  commit  tbe  offender  to  jail,  thwj; 
to  remain,  until  he  submits  to  do  tbe  act  which  he  was  so  requu**.' 
to  do  or  is  dlschnrKitl  according  to  taw. 
Id.,   t  4T.  ini'd  TvrlHillf.     S«e  I  870,  poet. 
)  SBT.   Contentii   of  TrBrrant. 

A  warrant  of  eommitment.  issued  as  prescribed  in  the  last  MJ 
tio".  must  specify  particularly  the  canse  of  the  commitment;  an* 
if  the  witnesB  is  conimilted  for  refusinR  to  anawer  a  question,  l*e 
qneslion  niuxt  be  inserted  in  the  warrant. 
Id ,  1 4B.  sm  I  are.  ro*i. 

1  MM.   To  whom  dlrecledi  how  execntrd. 

A  warrant  to  appn'hend  or  commit  a  perwon,  issued  as  pre- 
scribed iu  Ihis  title,  must  be  directi-d  to  the  sheriff  of  the  coDBtT 
wliere  the  person  is,  and  must  be  executed  by  him.  In  tbe  suae 
maniuT,  as  a  similar  mandate  issued,  by  a  court  of  record,  in  ■» 

Id.    402.  i  4n.   Sec  {  STO,  p«t. 

\  HBft.   QnnllllcBtloii    of  prrcedlDK   BectloDB. 

The  forecolng  sections  of  this  title  do  not  apply  to  a  subpoent 
issued  by  a  justice  of  the  peace;  or  to  a  witness  subpoeuied  10 


t   ImprlBCBrd.     j 

:  brought  as  [m 
other  person  or  ■ 
einmlued.  or  M 
)roduce  a   boot  i*J 
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3  B.  a.   402,  I  BO. 

A  porsoii  duly  and  in  s<hi4  Tn-itli  subpoennpil  or  ordered  to  nt- 
tend,  Tor  tLe  puriHiso  of  bclnc  cxaitiini-il,  in  ii  chbo  where  hia 
allcndaDcv  may  inwruily  be  enforced  by  nltncliment,  or  by  com- 
Biitnit-nl,  iti  piivjIpKpd  (rum  nrn-nt  in  a  civil  action  or  Rpecial 
proceedinK.  while  going  to.  remaininK  at,  and  returDiuK  from,  tli« 
l>lnc«  wbere  he  1b  required  to  attend. 
Id..  I  Bl. 

i  Sei.   IVhen  (o  be  dlBcharsFa  from  arrciil. 

The  coDrt,  from  which  n  subpnonn.  BorTcd  in  good  faith,  was 
isatied.  or  by  which  an  order  wan  made,  reqiiiriiie  a  nerEOU  to  at- 
tend, for  the  purpoHe  of  being  examined;  or  a  judge  tnereof.  ui>on 
proor.  by  affidavit,  of  Llie  facta,  must  make  an  order,  directing 
ihc  diEchsrge  of  a  tvitoesa  or  other  persou,  from  on  arrest  made 


I    nax.    [Am'd,    189S.]      Br    ivhom    wltnemi 


A  jttKlicv  of  the  supreme  court,  in  any  part  of  the  State,  or  a 
county  judge,  has  tho  like  authority  as  a  judge  of  the  court,  to 
make  au  order  for  a  diHCharge,  in  a  case  specified  In  the  Inst  sec- 
tion. Upon  satisfactory  proof,  by  affidavit,  of  the  facta,  he  must 
also  make  an  order,  directing  the  diHchnrge  of  a  peraon  arrested, 
in  violation  of  scclioD  eight  hundred  and  sixty  of  this  act.  where  a 
sobpoean,  served  in  good  faith  upon  the  person  arrested,  was 
iaaaod  as  prescribed  In  section  eight  hundred  and  fifty-four  of 

I.  1MB.  m.  »a. 

f  SOS.   AppHt,  vrbcn  TOldt  peiutltr. 

Ad  arrest,  made  contrary  to  tbc  foregoing  provisions  of  tliis 
title,  is  alMmliitely  void,  and  Is  a  contempt  of  the  conrt,  if  any, 
from  wliicb  the  snbpocna  was  itisucd,  or  by  which  the  witness 
was  directed  to  attend.  An  action  may  be  maintained,  by  the 
psTBon  arrested,  against  the  officer  or  otlier  person  making  such* 
arrrst.  in  which  the  plaintiff  is  ontUled  to  recover  treble  damages. 
A  similar  action  may  also  he  maintained,  in  a  like  case,  by  the 
party  In  whose  behalf  the  witness  was  snb|H>enaed,  or  the  order 
procorod,  to  recover  the  damages  sastaincd  by  him,  In  conse- 
qaence  of  the  arrest 

Id.,  f  M. 

1  fWM.  [Aat'd,  1877.]  Sherl*  not  to  be  liable  anl«H 
•■dsvlt   Is  BiBde. 

Bat  a  sherlfT  or  other  officer,  or  person,  is  not  so  liable,  unless 
the  piTBon  claiming  an  eiemption  from  arrest,  makes,  if  required 
by  the  sheriff  or  officer,  an  affidavit,  to  the  effect  that  he  was 
Inrally  subpoenaed  or  ordered  to  attend,  and  that  he  was  not  so 
subpoenaed  or  ordered  by  his  own  procurement,  with  the  intent 
of  avoiding  arrest.    In  his  aindavit,  he  must  specify  the  court  or 

■  W«rd  "  aa  "  omttted  bj  error  ta  ancniiBliv. 
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officer,  the  place  of  attendancG,  and  tlie  caDse  in  which  he  win 
■o  BQbpoeDaed  or  ordered.  The  athilavit  may  be  takeo  betorr  the 
officer  arresting  him,  nad  exouerHtes  the  officer  from  liabiiit;  tor 

3  B.  8.  403.  I  K.  un-d. 

I  800.   AppllcKtloa  of  torrgolBt  proilHlODH  to  JadSBCHU. 

The  (oreicoinR  proviitions  of  this  title,  rflulinfc  lo  a 


(    800.    [Aw-d,    IttSS.]       RveoFdB    not    ta    h«    rrniBTcd    kr 
virtae  of  sabpoena. 

The  record  ot  a  conTeynnce  of  real  property,  or  any  other 
record,  or  document,  whereof  a  tranecrlpt  duly  certified  may  by 
law  be  read  in  evidence,  shall  not  be  remoTc^l.  by  virttie  of  a 
Bubpoena  duces  tecum,  from  the  office  in  which  It  is  kept:  except 
temporarily,  by  the  clerk  havine  it  in  custody,  to  a  term  or  sit- 
ting of  the  court  of  which  he  is  clerk;  or  by  toe  officer,  haTtng  it 
in  custody,  to  a  term  or  sitting  of  a  court,  or  a  trial  before  a 
referee,  held  in  the  city  or  town  where  bis  office  is  situated. 
Where  it  is  required  at  any  other  place,  it  may  be  removed,  by 
order  of  the  supreme  court,  or  a  county  court,  made  In  court,  and 
entered  In  the  minutee;  specifyinfc  that  the  production  q(  the  orig- 
inal, instead  of  the  transcriot.  is  necessury.   ■  -  •  , 


I  SAT.  [An'd,  18T9.]    Prodactlon,  etc.,  of  ftook  of  seeaaat. 

A  person  shall  not  be  compelled  to  produce,  upon  a  trial  or  hear- 
ing, a  book  of  account,  othemise  than  by  an  order  requiring  him 
to  produce  it,  or  a  subpoena  duces  tecum.  Such  ti  subpoena  must 
be  serrcd  at  least  five  days  before  the  day  when  he  is  required  to 
attend.    At  nny  time  Bfler  eervice  of  such  a  subpoena  or  order. 


the  witness  may  obtain,  upon  such  a  notice  na  the  iudee,  referee, 
or  other  ofiiccr  prescribes,  an  order  relieving  him  wholly  or  partly 
from  the  oblications  imposed  upon  him  by  the  subpoena  or  the  oi 


r  production,  upon  such  terms  as  justice  requires  toncbinic 
ine  inspection  of  the  liook  or  any  portion  thereof,  or  taking  a  copy 
thereof  or  extracts  therefrom,  or  otherwise.  An  onier  may  be 
made,  no  prescribed  in  this  section,  by  n  judge  ot  tiie  court,  or  in 
a  apecial  proceeding  pending  out  of  court  before  an  officer,  by  the 
officer,  or,  in  either  case,  by  a  referee  duly  appointed  in  the  cause, 
and  niithorlted  to  hear  testimony.  A  justice  of  the  |>eHce,  or 
oliier  judge  of  a  court  not  of  record,  may  make  such  an  order  in 
an  action  brought  in  his  court,  at  any  time  after  the  commence- 
ment thereof. 

1  R6M.   Books,  etc,  of  copporntton,  hoiv  ppodaeed. 

The  production,  upon  a  trial,  of  a  book  or  paper,  bclongiDg  to 
or  under  the  control  of  a  corporation,  may  be  compelled,  in  like 
manner  ns  if  it  was  in  the  linnds,  or  under  the  control,  of  a 
natural  person.  For  that  purpose,  n  subpoimn  duces  tecum,  or 
an  order,  made  as  prescribed  in  the  last  section,  as  fho  case  Te> 
quires,  must  be  directed  to  the  president,  or  other  head  of  the 
corporation,  or  to  the  officer  thereof,  in  whose  custody  the  book 
or  paper  Is. 

S14 
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I   Sft6,  Wkea  p«rii«BaI  >ttendBne«   not  repaired  br  mah- 

Jn  a  cas«  tpeclfied  la  the  lost  section,  or  where  a  BUbpoens 
duties  tecum,  or  aa  order,  made  as  prescribed  in  section  866  or 
section  S6T  of  this  act,  requires  a  ijubiic  officer  to  attend,  and 
briDK  a  book  or  paper  under  his  control,  the  subpoena  or  order  Is 
di-^med  to  be  BuffieienCly  obeyed,  i(  tlie  book  or  pa|KT  is  produced 
by  a  Rubordinnte  ijICe^  or  empiojee  o(  the  coi^iiirnlion,  or  In  the 
pnbllc  offlcp.  who  poBsPsspH  the  requlfiltc  knowlerlire  to  identify 
It.  and  to  testify  respectinK  the  purposes  tor  nhieh  it  is  used. 
If  ttic  pernonal  atlenilance  of  a  pnrliciilar  officer  of  the  corpora- 
lion  or  public  otiieer  <r  re()ulrpd.  a  anhpoona,  without  a  duces  ti^ 
cum  clause,  must  also  be  serTed  upon  him. 
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TITLE  HI. 
Beposltlotu. 

2,  DepoaJtlDu',  taken  nllhaut  lb«  Blale,  tor  ok  irlthin  tbe  Slatl 
a.  DeiKMltlon*.  Inken  wltbln  the  Stile,  for  dh  wtttaonl  Ilw  8tiU«. 

ARTICLE!  FIRST. 
Depositions,  taken  aad  lo  be  used  icitkin  Ihe  State. 

).  STO.  r>Ep»ltlan  or  n  pnrlr.  pic. 
M7I.  Itepoiltloii  at  n  ivItneH  ngt  ■  Mrtr. 

N73.    AjllllIl'lMoD!    mnliinlii  nr  smilaiill 

1.  Order  for  i 


rdM 

Stnirt  at  order,  el 

ST8. 

Bum 

™  p«rt 

877 

Purl  J 

rileiK. 

Urt-]"       "  '' 

t>ei»i 

lion  h!   WHK 

Kulri 

"L^mU 

rtr 

881. 

When 

eUdenc 

Proof 

oibllUr 

88S. 

Effert 

'i'.ir^'.lL''" 

I 

-1 


'  **"*tii 


I  STO.   [Am'd,  1S7S.]      Depodltton  of  >  p«rtr>  etc  ^ 

Iho  deposition  of  n  party  to  an  action  pending  In  a  coart  <■ 
record  or  of  a  peraon  who  expects  to  be  a  part;  to  an  actilB 
about  to  be  brought  in  such  a  court  other  than  a  court  specifl^ 
in  snbdiTiBlon  sixteenth,  aeveuteenth,  eighteenth  or  niaeteeoA 
of  Kertinn  two  of  lliis  act  inny  be  taken  at  hi*  own  inatance  af 
at  the  instance  of  an  adverse  party  or  of  a  co-plaintiff  or  co-4**^ 
fendant  at  any  time  before  the  trial  as  prescribed  in  thie  artidBu 
*■*  L.  ISTS,  ch.  206:  rv>,  rmc„  part  of  H  300,  3B1,  MZ  nn--  •"' 
{  8T1.  (An'il.  ISTT-l  Dvpoaltlon  of  «  wttneliB 
The  depoHitinn  of  a  person  not  a  party,  whose  testimony  i 
ninterial  and  nccensary  to  a  party  to  an  action.  peDdin^  hi  ft, 
conrt  of  record,  other  than  a  court  specified  in  sniKlifisian  rix>, 
ti'ctith.  sevpntecnLh.  ciEhtocnth  or  iiineloonth  of  section  two  flf  1 
this  net,  or  to  a  person  who  expects  to  be  a  party  to  an  actioa, 
about  to  be  brought  in  such  a  court,  by  a  person  other  than  tb* 
person  lo  be  examined,  may  also  be  taken,  as  prescribed  in  thb . 
nrllcle. 
Z  R.  3.  301.  portions  ot  U  i.  X  33  aoi  S*  O  Bdm.  407.  414.  IIS).  ' 

i  172.  [Am'd,  1N9II.I  ApiillPBllani  contentB  of  nfldaTlt. 
The  person  dealring  to  take  a  deposition  as  prescribed  in  thit 
article,  may  present  to  a  judge  of  the  court  in  which  the  actio* 
id  pendins;  or,  if  it  is  pending  in  the  supreme  conrt,  to  a  county 
jndee:  or,  if  an  action  is  not  pending,  hut  is  expected  to  be 
brouEht.  to  a  judge  of  the  supreme  court,  or  to  a  county  judge; 
nn   affidavit,   setting  forth  as  follows: 

1.  The  names  and  residences  of  nil  the  parties  to  the  acttoD, 
and  whether  or  not  they  have  appeared,  and  it  either  of  then 
has  appeared  by  attorney,  the  name,  and  the  residence  or  ofllM 
addreBB  of  the  attorney;  or.  If  no  action  is  pending,  the  naioM 
an<l   residences  of  the  expeclod  parties  thereto. 

2.  If  an  action  is  pending,  the  nature  of  the  action,  and  tht 
snbBtance  of  the  judgment  demanded,  and    If  the  a|M4icmtiMi  If 
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Buule  by  thp  defendant  before  aoawer,  or  by  either  party  alier 
BDBW^r,  the  nalurc  of  the  dtti'uao. 

3.  It  no  action  ia  pending,  the  niiture  of  ^lic  cuulrvvcrxy  which 
IB  expected  to  be  the  subject  thereof. 

4.  The  name  and  reaiilence  of  the  person  to  be  examined,  and 
that  the  leBliiQoay  of  BUch  periou  U  tnuieriiil  und  uucesanry  for 
the  party  making  auch  application,  or  the  proaeeuliou  or  defence  • 
of  Biich  action,  aitd  if  the  action  is  to  recover  damuges  for  per- 
•anal  injuries,  that  the  defendant  is  itcnornnt  of  the  nature  and 
extent  of  eiich  pentonul  injuries,  and.  ut  tbe  <  '  '  " 
cant    the  pitice  where  be  is  sojourniug,  or   i 


5.  If  an  action  is  p^ndinir.  that  the  penran  to  tte  examined  is 
•bout  ti>  depart  from  the  State:  or  that  lie  is  bo  sick  or  inUrm,  aa 
to  afford  reasonable  ground  to  believe  that  he  will  not  be  able  to 
attend  the  trial:  or  that  any  olht>r  special  circumstance))  exfat. 
tvbbA  render  it  proper  tbat  he  tthnuld  he  examined  aa  prescribed 
in  this  article.    But  this  aubdivislou  does  not  apply  to  a  case. 

_.. —  .L ,_  u ,.,  ..  :^  ^  j,gr,y  ^^  ^|j^,  a>:ni>n.fSMif?9fii) 

■  person  expednl  to  be  the 

. —  _,,  _ esidrnt  of  tlie  Blale.  or  ao- 

.;  nithin  the  State;  or  tbat  he  has  nn  ofTire  within  the 
State,  where  he  regularly  transacts  biiaineRB  in  pet^oii,  Bpecifylntc 
the  place,  and,  if  it  is  in  a  city,  the  street  ami  street  nnmber,  or 
other  designation  of  the  particular  locality;  or.  if  two  or  more 
perEons  are  expected  to  be  ndverse  parties,  fhnl  each  ia  of  fall 
age,  and  so  resident  or  Hojoiiiniiift,  or  has  on  ofltce:  also  the  rfr- 
enniHlniK-cs  which  render  it  neepsunry  for  the  protection  of  the 
api^irant's  rights,  that  the  witness's  testimony  should  be  per- 
peloated.     /aS^H>--JUr.fl5. 

1.  lAm'd,  1«JH(.]  Any  other  fact  necessary  to  show  that  the 
('■■■e  cotnes  within  one  iif  the  two  last  sections.  And  If  the  part; 
sought  to  lie  examined  is  a  corporation,  the  afDdarit  nhiill  slate  the 
name  of  (he  ofllcers  or  directors  theri>of,  or  any  of  tbeiti  whose 
testimony  if  nei'exHtry  and  material,  or  the  books  and  papers  na 
'-   ""-      ---  icntH  of  whicH  an  examination  or  inspection  i     '     '     ' 

of 

!„  lata,  ch.  s«a.  sh  bhi*  sk 

f  fVTS.     IAh'A,  IftfM.l  ~  OMer  lar  examtnatlon. 

The  judge  to  whom  snch  an  aflldarit  Is  presented  must  grant  an 
order  for  the  examination.  If  an  action  ia  pending:  if  no  action 
la  pending  be  must  grant  it  if  there  be  reasonable  ground  to 
believe  that  an  action  will  be  lirought,  as  stated  in  the  aflfdavit. 
and  that  the  application  is  made  in  good  faith  to  preserve  the 
expected  testimony;  otberwiKc  he  must  dlamiss  the  application. 
Where  tbe  person  to  be  examined  is  a  party  to  a  pending  action, 
or  ia  expected  to  t>e  a  party  to  an  action  to  be  brought,  the  order 
may,  in  the  discretion  of  the  ludgc,  designnto  and  limit  the  par- 
ticular matters  as  to  which  he  shall  he  examined.  In  every 
ketkm  to  recover  damages  for  personal  Injnrrea.  the  court  or 
Jndgr,  In  grnntlng  an  order  for  the  examination  of  the  plaintiff 
before  trial  may.  If  the  defendsnt  npplv  therefor,  direct  that  the 
ptafntilT  submit  to  a  physical  examination  by  one  or  more  physl- 
dans  or  surgeons,  to  be  designated  by  the  court  or  judge,  and 
■nch  examination  shall  be  had  and  made  nnder  such  restrictions 
__  .  .,  _  —  ^  (,  t«  the  conrt  or  judge  aball  seem  proper.  In  any 
SIT 
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action  brought  to  recover  -damages  for  personal  iDJDries.  irhi 

the   defendant  shall   present   to   the   conrt  or  judge  e     '  ' 
erldeDce   that   he  Is  ignorant  of  the   nature   anil   ext 

injuries  complained  of,  the  court  or  judge  aball  order 

physical  examination  be  made;  and  if  the  party  to  be  exunia. 
shall  be  n  female  she  shall  be  entitled  to  have  such  ciamina.tl 
before  physicians  or  surgeons  of  her  own  sex.  The  order  i 
require  the  party  or  jiersoDS  to  be  examined  to  appear  be. 
the  judRe.  or  before  a  referee  named  in  the  ordpr,  for  the  | 
pose  of  taking  the  examinalion,  at  a  time  and  place  '' 
Bpecified.    The  order  must  also  direct  the  time  of  serv 

copy  thereof;  which  must  he  made  within  the   State,  l_. 

than  twenty,  nor  less  than  Gve  days,  before  tlte  time  fixed  __ 
the  examination,  unless  special  circumstances,  making  a  diff«i 
cnt  time  aZ  serrice  necesKary.  are  shown  in  the  affidavit,  aa 
that  tact  is  recited  in  the  order. 

I  Rr4.     [Am'd,  IS7T  and  1882.]    PanlabaieBt  for  dUBbrrCB 

■\Vitness  toes,  at  the  rate  prescrilieil  by  law  in  an  action  in  tl 
supreme  court,  mnst  be  paid  or  tendered  when  the  order  is  sem 
upon  the  party  or  other  person  required  to  attend.  If  the  pftrl 
or  person  so  served  fails  to  obey  the  order,  his  attendanev  ma. 
be  compelled,  and  he  may  be  punished  in  like  manner,  and  thai 
proceedings  thereon  are  the  same,  as  if  he  failed  to  obey  a  Bob-' 
poena,  issued  from  the  court,  in  which  the  action  is  pending;  oi^ 
if  no  action  is  pending,  from  the  court  of  which  the  judge  ia  k, 
member.  ™ 

1  HTB.  lAm'al,  1S7».]  Brrvlpe  of  order,  etc. 
A  copy  of  the  order,  and  of  the  nftldavlt  upon'  ^hich  It  vrai 
granted,  must  be  served  upon  the  attorney  for  each  party  U  J 
the  action,  in  like  manner  as  a  paper  in  the  action;  or.  i(  a  party  1 
has  not  niipenrcd  in  the  action,  thoy  must  be  served  upon  hinu  1 
as  directed  by  the  order.  1(  no  action  is  pending,  they  mnst  bm  1 
pprsoiially  served  upon  each  of  the  persons,  named  therein  •■  1 
expected  adverse  parties.  1 

)  STS.   [Ani'd.  18TB.I     Kxamlnatlon  of  BilTcrB*  party.  '    ] 

Upon  proor,  by  affidavit,   that  service  of  a  copy  of  the  order 
and   of   the   nffldnvit   has    been   duly    made,    as   directed   in    th*     ! 
order,  the  judge  or  the  referee  must  proceed  to  take  the  deposi- 
tion uf  the  witness,  at  the  time  and  pince  specified  In  the  crdor. 
He  may.  from  time  to  time,  adjourn  the  examination  to  another;     i 
day,   and  to   another  place,   within   the   same   county.    Sections     { 
cicht  hundred   and   fifty-six,   eight  hundred   nnd   lifly-scvcn    and     j 
eight  hundred  i.nd  fifty-eight  of  this  act  apply  to  the  <-xaminatioB 
of  a  part.v  or  a  person  expected  to  be  an  adverse  party,  taken  oa 
prescribed  in  this  article. 

S  R.  S.  SOS.  t  5.  and  U.  3W.  t  30. 

1  877.  [Repenlvd  In  1877,  re-euaettid  In  1882.]  Partr  ««■- 
fined  In  prlaon. 

Where  the  party  or  other  person  to  be  examined  is  confined  in 
a  prison  or  jaii  within  the  Slate,  under  a  sentence  for  a  felony, 
that  fact  must  be  stated  in  the  nfUdavit,  and  his  deposition  may 
be  taken  as  prescribed  in  the  foregoing  sections,  as  it  he  was  not 
BO  confined,  except  that  in  such  a  case,  the  granting  or  refnging 
the  order,  and,  if  granted,  the  appointment  of  a  referee  to  taka 
the  testimony,   is   always   in   the   discretion   of   the  judge.    Tb« 
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order  miiBt  require  the  production  of  the  prisoner  b;  the  person 
in  charge  of  the  prison  or  jail  at  the  prison  or  jail;  but  it  ma; 
prescribe  Bu<!h  Teguiations  and  restrictions  with  respect  thereto 
■s  th«  judge  deems  proper. 
1  sja    [Repealed,  1877.] 

I  8T».  [AmM.  1883.]      Deposition  br  eansent. 

He  parties  to  an  action  ma;  stipulate,  in  vrititiK.  that  tbs 
deposition  of  n  competent  witness,  to  be  usM  tbet-ein,  may  be 
taken  before  a  judge  or  referee,  at  a  time  aud  place  specified  iu 
the  stipnIaUoD,  either  orall;,  or  upoa  interrogatories,  to  be 
•greed  opon  in  lite  manner.  The  wilucss  may  be  subpoenaed 
to  attend  the  examination,  as  upon  a  trial;  and  the  judge  or 
referee  may  take  his  deposition,  as  if  an  order  had  been  made  by 
the  court,  directing  it  to  be  bo  taken.  Bat  tbis  section  does  not 
apply  to  a  case  specified  in  tiectiou  eight  hnndrod  and  sevcnty- 
spTen  of  this  act. 

L.  IMT,  rii.  IHO,  H  TB  and  TO,  ani'd. 

I  SSQ.  lAm-d,  ISTS.]  Ralu  for  rsmmlutlon  of  PKrtr  or 
npveted  psFtr.  HanuEr  of  takins  ond  retnrnlnB  drposl- 
IIbhii.       Refnoal  of  persona  exmiilQed  to  anvirer. 

The  ezamlnatlon  of  ft  party,  or  an  expected  party,  la  subject  to 
ihp  fame  rules  as  If  he  vtns  examined  npon  the  'trial.  The  judge 
or  referee,  upon  erery  other  examination  taken  as  prescribed  in 
this  uticle,  must  insert  therein  every  answer  or  declaration  of 
'he  person  piamined.  which  either  part.v  requires  to  be  inserted. 
Hie  depoflition,  when  completed,  most  be  carefully  read  to  and 
■abscribed  by  the  person  examined;  must  be  certified  by  the 
jodge  or  referee  taking  it;  and,  within  ten  days  thereafter,  must 
W  Bled  in  the  ofUce  of  the  clerk;  or,  if  no  action  is  pending,  in 
the  once  of  the  clerk  of  the  county  In  which  It  was  taken; 
together  with  the  stipulation  or  order,  ander  which  it  was  taken; 
the  aOdBTit  upon  which  the  order  was  granted :  and  proof  of 
the  aerrice  of  a  copy  of  the  order  and  of  the  affldavit.  If.  upon 
an  examination  before  a  referee,  the  person  examined  refused  to 
answer  any  qncation,  the  referee  must  report  the  fact  to  the 
Mqrt  or  jndge.  who  must  determine  whether  the  question  is 
relerant,  and  whether  the  witness  is  bound  to  answer  it. 

I  B.  B.  3M,  i  ft.  (nd  part  at  f  G  (1  Bdm.  406);  sod  Id.  3»9.  |  sr  (3  Bdm. 

I  HMI.  ^Vhen  to  be  read  In  evldenee. 


jf  damages,  by  writ  of  Inquiry,  or  upon  a  reference,  or  otherwise, 
in  the  action  specified  in  the  original  affidavit  or  stipulation;  or 
lay  other  action,  thereafter  brnught.  between  the  same  parties, 
or  between  any  parties  claiming  under  them,  or  either  of  thetn; 
or.  if  no  action  is  pending,  an  action,  thereafter  brought,  between 
be  person*  named  In  the  original  affldaTit  ns  expected  parties, 
or  between  persons  cliiming  under  th^n  or  either  of  them. 

1  B.  S.  3SZ,    part  Df  I  T.  IDd  tiE.   S0».   part  of  I  S9. 

I  Sft%.  lAai'd,  1882.1  Proof  at  witness's  Inahlllty  to  attend. 

But  such  a  deposition,  except  that  of  a  party,  taken  at  the 
InRaace  of  an  adverse  party,  or  a  deposition  taken  in  pursiiauce 
of  a  Ktipnlation.  as  prescTibcd  in  this  article,  shall  not  be  so 
read  In  evidence  until  it  has  been  satisfactorily  proved  that  the 
witscM  la  dead,  or  is  nnable  personally  to  nttend  by  reason  of 
his  inMnitj,   sicknesa  or  other  Infirmity,  or  that  he  is  confined 
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Id  a  priBOD  or  jail;  or  tbat  he  has  beeD  and  ia  absent  from  tbe 
State.  BO  that  hix  attendance  could  not,  with  reaaoDable  tUli- 
geoce,  be  compelled  by  oubpoena. 

2  U.  S.  302,  3UU,  ie'DihIiiOh  or  If  T  and  3S, 
I  8RS.  Effect  of  depoalllon. 

A  deposition,  so  ronil  in  evidence  has  the  sumo  effect,  aod  do 
other,  na  the  oral  lestimonf  ol  the  witneas  vould  hare;  and  nu 
objection  to  the  compptency  or  credibility  of  the  witness;  or  to 
the  relevancy  or  sulistantial  competency  of  a  question  put  to 
bim,  or  of  mi  answer  Riven  by  him;  may  be  made  bh  i(  the  wit- 
Dess  was  then  personally  examined  and  without  being  noted 
upon  the  deposition. 

1  RS4,  OrlKlmal  nMdavllii,  eTldenee. 

The  ori)>^na1  affidavits,  filed  with  sQch  a  deposition,  or  certi- 
fied copies  thereut,  are  presumptive  evidence  of  the  facts  therein 
contniued,  lu  show  a  cuuipliauce  with  the  provisions  uf  this 
article. 

1  HHS.  [AiB-«,  IBTT,  1901.1  D«poBltlOM  to  be  aaed  on  mAtlCB. 

Where  a  party  Intends  to  make  or  oppose  a  motion  In  a  court 
of  record  other  than  a  court  specified  in  suhdiTisioii  sixteen,  sev- 
enteen, eifrhteen  or  nineteen  of  section  two  of  this  act.  and  it  is 
net'esHary  for  him  to  have  the  affidavit  or  deposition  of  a  person 
not  a  party,  to  use  upon  the  motion,  the  court  or  n  judKe  nuthorited 
to  luiilie  an  order  in  the  case  may  in  its  or  his  discretion  make  an 
order appolntiuK  a  referee  to  take  the  deposition  of  that  persi>n.  The 
order  must  be  founded  upon  proof  by  alHdavit  that  the  applicant 
Intends  to  make  the  motion,  or  that  notice  of  a  motion  ban  been 
fciven  which  the  applicant  intends  to  oppose.  The  atlldavit  must 
specify  the  nature  of  the  action  and  mnirt  show  that  the  aDIdavit 
or  deposition  is  necessary  thereon  and  that  snch  pe-Tfon  hns  re- 
fused to  make  an  alUdavit  of  the  facts  which  the  applicant  verily 
lielieves  are  within  his  knowledin'.  If  the  defendant  has  appeared 
in  the  action  and  the  application  is  made  on  the  part  of  the  plnin- 
tlff  at  least  -one  dny's  notice  of  such  application  nmst  be  giveti  to 
the  attorney  of  the  defendant,  and  if  the  application  is  made  on 
the  part  of  the  defendant  similar  notice  must  be  Kiven  to  the 
attorney  of  the  plaintiff.  The  person  to  b«  examined  may  be  sub^ 
poenaed  and  compelled  to  attend  as  upon  the  trial  and  may  be 
cross  examined  by  the  party  on  whose  attorney  the  notice  has 
been  served.  The  deposition  must  be  tahen  by  question  and  an- 
swer and  be  subscribed  hy  the  vritness,  and  must  be  delivered  to 
the  attorney  for  the  party  who  procured  the  order,  nnless  such 
onler  provides  (or  a  (liffereiit  disposition  thereof. 
Si.bBlIime  for  Co.  Proc.,  |  401,  mbd.  T:  L.  1901.  rb.  B2B.     In  ettrct  April  M. 

t  H80.  Wkrre  wltneaB  mar  be  eonpelled  tv  attend. 

Where  a  person  to  be  examined,  as  prewribed  in  this  article, 
IS  a  resident  of  the  State,  he  shall  not  be  required  to  attend  in 
any  county,  other  than  that  in  which  he  resides,  or  where  he 
hnH  an  olBc-e  [or  the  recuisr  transaction  of  busineso.  in  person. 
Where  he  is  not  a  resident,  he  shall  not  be  required  In  attend 
>n  any  otlier  county,  tluiu  ihul  wherein  he  is  served  with  a  snh- 
|H.eua.  unless,  f<ir  Bpecial  reasons,  stated  In  the  affidavit,  the 
order  otherwise  directs. 
Co.  Proc.,  I  89t,  li 


1 
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AHTICLB  SRCONU. 

D^Mtifions,  taken  mtktmt  tfte  State,  for  vue  within  tlie  State. 

8Sa!  unler  mult  bf  Judge. 

«ei.  Idlern«>lail»i   bow  HllUil. 


WT.  Ui.eu   niinDilulnn. 

BOl.  OipiidIbhIoii  or   onl«r   to   tfik«   depocLtlooi ;    bow   «i«cut«d  ipd   jfr 


Me.  n'livre  ipium  to  Iw  ktpi:  |Mril«  mar  Inipect  It,  etc. 

till;  nkrD  drptnltlotl  mur  b«  nippivued. 

SI  I.  DepoalttoD.  elp..  e*lil*n«. 

lU.  niiPB  lolfrioiilaiira  lod  drpHltlon  mij  be  In  ■  forplcii  I*ii(gB(c, 

i  WtT.   [Ant'd,  IHTS.)    When  ramnlafllan  to  liiHiie. 

In  a  cast-  spcoifled  in  the  nest  sfcflon.  iv1ii.tc  it  npp<'ftrH,  by 
■OldaTit,  on  the  npplioation  of  Wlhor  pnrty,  tiiat  (he  tt»timoDy 
„t  «,..,  „. .„™..^    „„,  within  the  Stntp,   is  mntcriol  to 


tbe  applicant;   a   comtniBBion   mnf   be   issnnl,  .   . 

ccmpotcnt  pprsoD*,  named  therein:  aiitlinriziiiK  them,  or  nnj 
one  of  them,  to  pxamiiie  the  witncas  or  wilnesBcs  named  therein, 
under  oalh,  upon  the  inteiroica lories  annexed  to  the  commiaRlon; 
to  fake  and  rerlifr  the  d^aition  of  each  iritnentt:  and  to 
retam  the  same,  and  the  conimidslon.  aeeordlnft  to  the  directions 
ciTen  in  or  with  the  coinmistiion.  The  applicant,  or  any  other 
V»nj  to  the  action,  may  be  thus  examined. 
Pna  L.  1SS£,  cb.  S7S.  f  1.  imd. 


1.  Where  a  part;  to  nn  nction,  hrought  In  a  court  of  record, 
Ii  in  default  for  want  of  an  appearance  or  pleuiiiiig,  and  the 
tealimony  ia  reqnired  ujion  tlie  asaesBinent  of  ilaniiifceB,  b}'  a 
wKt  of  inquiry,  or  upon  a  reference:  or  otherwise,  to  enable  the 
Miirt  to  render  the  proper  final  judgment. 

2.  Where  final  Judinnent  has  been  rendered  aKiinet  the  ad- 
renw  party  in  an  action  broO|cht  in  a  court  of  record;  and  the 
Iwiiniooy  Ig  required  in  order  to  carry  the  jndRmert  into  efTeet. 

3.  X^Tiere  an  appeal  from  (i  final  judKment.  rendereil  In  the 
"npreme  wmrt,  the  city  coart  of  the  city  of  New-York,  or  a 
ponnly  conrt.  or  a  motion  for  a  new  (rial  in  either  of  those 
eonrlt.  is  pending,  and  the  tealimony  will  be  mnterinl  and  necea- 
■srr  to  the  applicant,  in  the  proaecotion  or  defi^ce  of  the 
aetlOD,  if  B  new  trial  )■  granted. 


.  410.  I  IM4;  p«rt.  i  Sin. 


S  88»-»a  DB(»0.imON8  c  fl,  t  8. «. « 

tadc  before  the  jiriiider  oC  fsane, 

^ _   _[  ihe  courts  speciBed  in  the  Inst 

aubtliviEion;  and  there  in  reuisoii  to  upprtbeuJ  tbut  before  iasne 
iB  joined,  aad  aa  niii'liuiitinn  for  n  coiuiuiEi'ion  can  thpreaftir 
be  mode,  the  ivitDeoB  will  die,  or  become  iiiialile  to  eive  his  testi- 
monr,  or  remove,  ao  that  his  tcxliiuotiy  cntinot  be  taken. 

5.  Where  nu  iosue  of  fact  hnR  liceii  joiiieil.  in  an  action  pending 
In  n  court  of  record,  nnd  tlie  lenlimon;  in  niaterini  to  the 
HpiiiicnnI,  ill  the  proBoeiilion  or  defence  thereof, 

I).  In  Hppclill  priK^eodiQgs. 

L.  IBM,  ch.  MS. 

I  K8U.  How  aai  apon  irliHt  teVBn  sritBted. 

In  a  case  spccilicd  in  BUbdiTisiou  third  of  the  Inet  Hoctioii.  if 
the  aiipeal  has  been  taken  to  nnolher  couK.  the  application 
must  be  mnde  to  the  court  in  which  the  judement  was  reiideredi 
and  an  order,  directing  the  commission  to  be  issued,  may  be 
Itrcnled  or  refused,  in  the  discretion  of  that  court.  In  a.  case 
specified  in  either  of  the  other  Bubdivisions  of  that  section,  the 
application  mny  be  made  to  the  eonrt,  or  a  Judge  thereof,  or,  in 
the  supreme  court,  to  the  county  judge  of  the  county,  where  the 
action  is  triable;  and  It  mast  be  granted.  u|hiii  anlisfactory 
proof  of  the  facts  authorizing  It,  onh^Hs  the  conrt  or  Jiidse  has 
reason  to  believe,  that  Ihe  nprlieation  is  not  made  in  Rood  faith, 
or  unless  an  oriler  for  an  open  commisslnn.  or  for  Inkine  depoxi- 
tions,  is  made  as  prescribed  In  Ihls  nrtiele.  Notice  of  the  appli- 
cation must  bo  given  to  the  adrcrse  party,  nnieiis  he  is  in  iteraillt 
for  want  of  an  npiiearance.  lJ[>on  prrantlnif  Ihc  order,  the  conrt 
or  JiidRe  may,  in  any  case,  impose  such  terms  lis  justice  requires. 

From  L.  lEOZ,  rh.  37(1.  I  1.  snd  2  It.  S.  SO-t.  <i  11  ■»]  12.  with  si 
S«a    ■!»    I^  1M7.  cb.  *10.  t  K  i(  KUm.  0837. 


— -,   - ^ -  ."oiirt.  It  must  be 

p  office  of  tlie  clerk.  It  shall  Iw  craiiled.  only  in 
e  the  eonrt  n-onid  KranI  it,  and  ui>on  the  aarnc 
is  Ruhjoct  to  (he  control  of  the  conrt. 


_    .         ,.  ■  annexed  to  the  commission. 

are  setlled  by  consent  of  the  parties,  they  must  be  settled,  upon 
notice,  by  a  judge  of  Ihc  coltrl.  or,  in  tlie  mirireme  court,  by  the 
county  jndge  of  the  county,  where  the  action  Is  triable,  as  pre- 
Bcrilif^  in  Ihe  general  rules  of  practice. 
3  B.  a.  raa.  I  it,  >*  imd  bi  h.  istb.  eb.  4zo. 

I  SDK.  Id.)  to  be  BBiiexPdi  direetlanil  tor  eetnrn. 

The  interrogatories,  when  settled,  must  be  nnncied  to  the 
commission.  Either  party  must  be  allowed  to  insert  therein 
any  question,  pertinent  to  Ihc  isBue.  which  he  proposes.  Unless 
the  parties  stipiilnle  in  writing,  or  Ihe  order  granting  the  com- 
mlMion  prescribes,  how  It  shall  be  returned,  the  judge  must 
Indorse,  upon  the  comminBion,  the  proper  direction  for  that 
purpose.  unleRii  the  court  or  judge  thinks  proper  fo  direct  It 
to  he  returned  by  an  agent,  it  must  be  returned  thransh  the 
post-olBcc. 
U.,  i  ID.  wtu  ai 
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I  BUS.  [Aw'd,  189S.J  Commtanloii  to  «xKml>«  witollr  or 
l^rtly   upon  onl  4ftvestloD«. 

Where  an  Isbq?  of  fact,  joined  i 

tmpreme  court,   the   cily   court  of    __    _  _ 

county  conrt,  the  pnrtiep  may  stipulate,  in  writing,  i.. 

to  which,  or  the  judge  to  whom  an  applicdtion  tor  a  commission 
ia  made,  ninj'  in  iln  or  his  discretion,  direct,  in  tbe  order,  that  a 
comuiission  iMile  without  written  intorrogatories,  and  that  the 
(iejHMiitioiia  be  taken  upon  oral  qucatioDs;  or  that  a  commisalon 
lasue,  to  take  the  deposition  of  one  or  more  witnesses,  dosiEQated 
in  the  order,  partly  upon  oral  questions  and  partly  upon  written 
interrogatories,  or  to  take  the  depositiOD  of  one  or  more  witnesses, 
dexisnated  In  the  order,  upon  ornt  questions,  and  one  or  moro 
n-iinesseB.  drBJgiiated  in  the  order,  upon  nritten  interrogatories. 
L.  isaa.  cb.  B*e. 

1  S&4.  'When  open  eommtuKlaB  mar  iBHtie,  or  depOBltloas 
mmr  ke  tkken. 

Where  an  issue  of  fact,  joined  in  nn  action,  is  pending  in  cither 
of  the  courts  specified  in  the  Inst  section,  >hc  parties  may 
stipulate,  in  writing,  or  the  court,  or  a  jadge  thereof,  or,  in  the 
supreme  court,  the  county  juilce  of  the  county  where  the  action 
Is  triable,  may,  in  its  or  his  discretion,  upon  the  application  of 
either  party,  nnd  upon  satisfnctory  proof,  hy  aMdavit,  that  one 
or  more  wilneascs,  not  within  the  Stale,  are  material  and  neces- 
sary In  the  prosecution  or  defence  of  the  action,  make  an  order, 
upon  such  terms  as  it  or  he  deems  pro|ier.  direcline  that  an  open 
commiBsioD  isene,  or  I  hnt  deposit  ions  be  tnkcn,  ns  prescribed  in  the 
fcdIowiuK  sections  of  this  article. 

I  RKi.  [AH<d,  18TS,  IWT.l  I>epoitttloiia  where  adverse 
^mrtr  >■  an  Infant  or  Boumlttee. 

Tbe  last  two  sections  are'  not  applicable,  where  the  adrerse 
party  in  an  infant,  or  the  committee  of  a  person  judicially  dc- 
L-Iared  to  be  Incnpahle  of  mnnntrin^  his  affairs,  by  renson  of  lunacy, 
idiocy  or  habitnnl  dninkenncsK.  Nor  can  the  applicant  be  exnm- 
bied  in  his  own  behntf,  as  prescribed  in  those  sections,  except  by 
consent  of  the  parties. 

L.Un.ck.m.   In  eSecl  Ha;  It.  IMI. 

I  SMI.    Notlee  of  esnwlaatloa  awon  oral  vneillOBS. 

Where  a  commission  t«  issned,  to  take  testimony  without 
written  interroBniorics.  as  prescribed  in  section  803  or  section 
SEM  of  this  act,  notice  of  the  time  and  place  of  the  examination 
of  a  witness,  by  Tirtue  thereofjlianiing  tbe  witness,  must  be 
gvrred  as  prescribed  In  section  899  of  this  act. 

aw   I  8W,   port. 

I  8*T.   Oyoa  e*niB>l>Bloa. 

An  <^M>n  commission  must  be  directed  to  one  or  more  persons, 
nftmed  therein,  and  mnst  authorize  them,  or  any  one  of  them, 
to  examine  any  witness  who  may  l>e  produced  by  either  party, 
on  or  before  a  day  specified  therein,  upon  oral  questions  to  be 
pat  to  the  witness,  when  he  is  produced;  to  take  and  certify  the 
deposition  of  each  witness  so  examined;  and  to  return  the  same, 
and  the  commission,  immediately  after  the  enpiration  of  the 
time  limited  for  the  production  of  witnesses,  according  to  the 
directions  given   in  or  with  the  commission. 
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I  888.  Order  dlreettnK  depoBlUena  to  b«  taken. 

Au  order,  directing  thut  ili'ijosltions  be  tsken,  must  ejietity 
the  tiiui'  within  wbicb  tlicy  niniit  bi-  tnkpD,  anil  the  Diauner  in 
u'liich  they  miiBt  be  leturDird.  It  muy  a\tu>  coutaiu  such  aJili- 
tional  directioue,  uot  iiicousiatwit  wilh  tlic,in?\t  section,  with 
reerKft  to  the  time  and  DiRnui^r  ol  giviuK  notice,  aa  the  court 
or  judge  ileems  proper.  The  order  must  l>e  <?nterml  in  the  cl^rk'e 
uffife:  aiid  a  certified  copj;  thereof  miiBt  be  uiineied  to  each 
deposition,  or  set  of  depositions,  returned  as  prescribed  in  the 
'  "  ■'     «  of  this  urticle. 


i  SOD.  DeFope  ivhnln  dciioiiltloBii  miir'  be  tulieut  notice 
of  Inklnar. 

A  deputiiliou  luny  be  tiikru,  pursuant  to  such  au  order,  before 
a  person  mutunllj  ngrei'd  upon  by  Ibe  puriies,  or  a  chancellor, 
or  a  judge  of  a  court  of  record,  or  the  mayor  or  otber  chief 
niagistralc  of  a  city,  or  a  justice  of  the  peace  of  tbe  Btate  or 
terriiorj-,  where  the  witness  is;  who  in  not  counsel  or  attorney 
for  either  party,  and  would  not  be  ilisquulificd,  by  reason  of 
affinity  or  conxonguinity  to  a  party,  or  interext  la  the  event, 
from  serving  as  a  juror  upon  llie  trial  uf  tlie  action,  wilhiu  thr 
State.  ■  Written  notice  of  the  time  aii<l  place  of  taking  a  dcpoai- 
tion,  specifying  the  mime  of  tho  witness,  and  the  person  before 
whom  it  will  Ixy  taken,  must  be  served  by  the  party,  at  whose 
instance  it  is  laken,  iiih>ii  the  attorney  for  the  adverse  party. 
The  lime  for  serrint;  such  a  notice  must  he,  at  least,  five  judicial 
da}'a  before  the  deposition  is  taken;  nnil  one  judicial  day,  in 
aJdilion,  for  each  fifty  miles,  by  the  usual  route  of  traveL 
between  the  residenee  of  (he  nttorney  for  the  adverse  party,  and 
the  place  where  the  deimsition  is  to  t>e  taken, 
li.  1SC3.  ch.  38T.  part  ot  i  *.  nod  I  S.  ani'd. 

i  OOO.  HovT  depOHlllonit   tnken. 

UiMn  the  examination  of  a  witness,  without  written  iDter- 
rogatorics,  by  virtue  o(  a  comniisBion,  or  of  an  order  .to  take 
depositions,  the  ci)nimiBsioner,  or  the  pi>r«ou  be/ore  nhom  the 
deposition  Is  taken,  must  take  down,  or  cause  to  l>e  taken  down, 
as  prescribed  in  the  next  section,  the  substance  ot  the  witneari 
testimony:  nnli'i^s  he  Is  diri'Cted,  In  the  eommiiision  or  the  ord»r, 
or  required  by  tbe  person  appearing  for  either  party,  to  insert 
in  the  deiiosilion  any  or  all.  of  the  questions  or  answers,  word 
for  word.  Unless  the  eoiumiBsiou  or  order  otherwise  directa, 
the  person,  apiieiirlog  for  either  lurly,  may  ask  any  question, 
whiclt  he  deems  proiK'r,  and  the  witness's  answer  must  be 
taken  acconlingly,  tlie  objections  thereto  ix'ing  reserved,  withost 
lieing  specified  nt  tbe  time  of  ei  a  initiation.  A  copy  of  this 
MH-rion  must  be  annexed  to  eaeh  coinmiBBion  to  tnke  testimony 
without  written  interrogatories,  and  to  each  certified  cop?-  of 
an  onier  to  take  a  deposition. 

t  (ml.  CammlaslOB  or  order  to  take  deposlllonsi  how 
exeented  anil  retnrned. 

The  iH-n>oii,  to  whom  a  commission  is  directed,  or  before 
whom  a.  deiMsilion  is  tnken.  ualeiiB  otherwise  cKpressIy  directed 
in  the  commission,  or  in  tlie  order  for  taking  the  depositions, 
must  execute  the  cominission.  or  the  order,  as  follows; 

1.  lie  muKt  publicly  ndminiMler,  to  ench  witness  examined, 
aa  oath  or  nfDrmation  to  testify  the  truth,  the  whole  truth,  and 
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ootliiDff  but  the  truth,  as  to  the  mattcia  respecting  which  ^he 
n'itnese  is  to  be  examined. 

2.  He  must  reduce  the  ei 

or  fause  it  to  bo  rednced  t_   „,   -^   ..  

After  it  haa  been  careraltf  read,  to  or  bf  the  t 
be  BubBcribed  b;  the  witDeaii. 

3.  It  an  eiiiibit  is  produced  and  proved,  the  exhibit,  or,  if  the 
witaeBB,  or  other  person  having  it  In  his  cnstody,  does  not 
Mrrender  it,  a  cop;  thereof,  must  be  annexed  to  the  deposition 
to  ^hich  it  relates,' subscribed  by  the  witness  proving  it,  and 
numbered  or  otherwiHe  identified,  In  ttritlng  tberenpoh,  by  the 
commissioner,  or  person  taldng  the  deposition,  nbo  must  uvib- 
scribe   his   unmo   thereto. 

4.  The  commissioner,  or  person  taking  the  de^sition,  must 
tnbecribc  hts  name  to  ench  halt  sheet  ol  the  deposition;  he  m'ust 
innes  ail  the  depositions  aud  exhibits  to  the  commission,  or  to 
a  certified  copy  o(  the  order  fur  taking  the  deposition,  with  the 
certificate  specified  in  the  next  section;  and  he  must  close  thein 
ap  under  his  sesi,  and  address  the  packet  to  the  clerit  of  the 
mart,   at  his  official  residence. 

5.  If  there  i»  a  direction,  on  the  commission,  or  in  the  order, 
(o  return  the  same  throURli  the  post-office,  lie  must  Immediately 
depoait  the  packet,  bo  addressed,  in  the  post-office,  and  pay  the 
poBtaee  thereon. 

6.  If  there  is  n  direction  on  the  commission,  or  in  the  order, 
to  return  the  same  liy  an  agent  of  the  party,  at  whose  instance 
it  was  issued  or  granted,  the  packet  so  addressed  must  be  deliv- 
ered to  the  agent. 

T.  Where  a  commission  is  directed  to  two  or  more  persons, 
one  or  more  of  them  may  ezecnte  it,  as  prescribed  In  this  and 
the  next  section. 

A  copy   of  this  and   of  the  next  section  must  l>e  annexed  to 
each    commission,   or   order   to   take   depositions,   authorized   by 
Ibis  article. 
2  R.  8.  MM,  I  10,  ud  L.  1K8.  eH.  387,  U  B.  T  Sod  8. 

1  90a-   CerllfltTBte  oJt  eieeBtlan. 

The  eommiasioner  or  other  person,  before  whom  one  or  tnort- 
depositions  are  taken,  must  subBcrilje,  and  annex  to  each  de^iosl- 
tlon,   a   certificate,    snbslantiaily   in     the    following    form,     the 
btauks  being  property  Glicd  tip: 
" Stat? "  (or  "  territory")  "of  "  i  gg  . 

"County"  (or  "parish")  "of  »  ,      ■■ 

"I.  ,  do  certify  Uwt  .  the  witness,  personaiiy 

aMiMred  before  me  on  the  day  of  ,  at  o'clock   in 

the  nuoB,  at  the        .  in  the  state  "  (or  "  territory  ")  "  ot 

,  and  after  being  nworn"  (or  "affirmed,"  as  the  case  may  !*>. 
"to  teatity  the  troth,  the  whole  truth,  and  nothing  but  the  truth. 
iid  dciNMe  to  the  matters  contained  in  the  forecoing  deposition. 
:>i«l  did.  in  my  presence,  snbscrilje  the  same,  and  indorse  the  ex- 
hibits annexed  thereto.  And  I  further  certify  that  I  usve  silo- 
scrilied  my  name  to  ench  half-sheet  thereof,  t  '  '"  "-'  " 
And  I  further  certify  that .  appeared  ir  *■"' 
that        appeared  in  behalf  of  the        ." 

Piwa  U  ISBS,  cb.  (ST.  |  T. 

I  « 
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1  904.  RelBrm  ky  Hvenl. 

If  the  packet,  specified  in  xec^ioD  901  of  thia  act,  is  delivered  to 
an  agent,  he  must  delirer  it  to  the  clerk,  to  vhom  it  is  addressed, 
or  to  a  judge  o(  the  court,  either  of  whom  must  receive  and  open 
It,  tmon  the  agent  making  affidavit,  that  be  retired  it  from  the 
handa  of  the  commiBBioner,  or  the  person  wlio  took  the  deposition, 
and  that  It  hwi  not  been  opened  or  altered,  since  be  so  received  it. 

I  B.  B.  >M,  I  IT. 

t  90B.   If  acvBt  la  Bleb  or  dead. 

It  the  agent  fs  dead,  or,  from  siokness  or  other  CHgnaltr,  ts  ntt- 
able  to  deliver  the  paeaet  personally,  as  prescribed  in  the  last  sec- 
tion, it  must  be  received,  by  the  clerk  or  judge,  from  the  hands 
of  aa;  other  person,  upon  the  latter  maklug  an  affidavit,  that  he 
received  it  from  the  agent;  that  the  agent  is  dead,  or  olherwiw 
nnable  to  deliver  it:  that  it  baa  not  been  opened  or  altered  since 
he  received  it;  and  that  he  believes  that  It  ban  not  been  openeU 
or  altered,  idnce  it  came  from  tbe  hands  of  the  commisBioner,  or 
the  person  who  took  the  deposition. 

W-  I  18. 

{  noe.   C-UtBs  devoBltloB,  «te.,  no  returned. 

The  clerk  or  judge,  who  receives  and  opens  the  packet,  as  pre- 
scribed In  the  last  two  sections,  must  indorse  thereupon,  and  bi^ 
a  note  of  the  time  of  the  receipt  and  opening  thereof,  and  im- 
mediately Gle  it  In  the  office  of  the  clerk;  together  with  the  affi- 
davit of  the  person,  who  delivered  It  to  him. 


I  90T.   The  Mime. 

If  the  packet  is  transmitted  through  the  post-office,  the  clerk, 
to  whom  it  is  addressed,  must  receive  it  from  the  post-office,  opea 
It,  indorse  thereupon,  and  sign,  a  like  note  of  the  time  of  the 
receipt  and  opening  thereof,  and  immediately  &le  It  in  his  office. 
M..   I  90. 

I  MIS.   CammlssioB,   ete.,  br  eamsenti 

A  commission  may  issue,  or  an  order  to  take  depositions  may  be 
made,  by  consent,  in  a  case  where  either  may  be  directed  by  the 
court  or  a  judge,  as  prescribed  in  this  article.  On  filing  a  stipula- 
tion to  that  effect,  signed  by  the  attorneys  for  the  parties,  the 
clerk  must  enter  an  order  accordingly;  and  thereupon  the  attor- 
ney for  the  party,  procuring  the  order,  may  insert  In  the  commis- 
sion, or  indorse  upon  or  annen  to  It,  or  the  order,  the  neceanaiT 
directions  for  the  execution  and  return  thereof,  according  to  the 
stipulation. 
Id.,  I  31.   niDodfUiKl. 

I  MM.  IVfeere  retam  to  be  kept)  parties  may  Inspevt 
It.   ete. 

A  commission,  or  copy  of  an  order  to  take  depositions,  with  tbe 
certificates,  returns.  depoHitiona,  and  exhibits  thereto  luinexed, 
muat  remain  on  file  in  ihe  office  of  the  clerk,  unless  otherwise 
provided  by  Ihe  fllpulatinu  of  the  parties,  o         '         " 


a  ape 
clerk. 


i)ecial  order.  di'-ertH  (hem  to  be  filed  in  the  office  of  another 
They  are  always  open  to  the  inspection  of  tb<>  pai'tlea. 


e.  9,  t.  8. ».  3  TAKEN  OUT  OP  STATE.  gg  910-. 

either  of  whom  ia  entitled  to  a  copy  of  therii,  or  of  aof  pact 
thereor,  on  payment  of  the  fpea  altowM  by  law. 

S  R.  8.  >M,  I  ». 

I  BIO.   Wkea  depoaltlon  aiay  be  aappTeaaed. 

Wbere  it  appeare,  b;  affidari':  that  a  depoiltloD  hai  been  Em- 
pr(^>erlr  or  irrecuUrly  taken  or  returned;  or  that  the  personal 
attendance  of  the  witness,  npon  the  trial,  could  have  been  pro- 
cored,  with  due  dillKence,  bj  a  sabpoena:  or  that  the  attorney  for 
either  party  has  practiced  aaj  fraud,  or  unfair  or  OTerreachlng 
CMidTict,  to  the  prejudice  of  tne  adTerse  party,  In  the  course  of 
tbc  proceedlnga;  an  order,  for  the  HuppresBion  of  the  deposition, 
n«j  be  made  by  the  court,  upon  the  application  of  the  party  *g- 
(TieTed,  npon  notice  to  the  odverae  party. 
L.  an.  cb.  KI,  I  M,  un'd. 


county,  may,  ujless  It  Is  supprested  as  prescribed  In  the  last  eec- 
tloD,  be  read  i..  '•fidence  by  either  party.  It  has  the  same  effect, 
and  no  other,  a;^  the  oral  testimony  of  the  witaess  would  have; 
and  an  objection  to  the  competency  or  credibility  of  the  witneBB. 
or  to  the  relevancy,  or  Bnbstantial  competenc7,  of  a  qnestton  put 
to  him.  or  of  an  answer  eiven  by  him,  may  be  made,  as  If  the 
witneaa  was  then  perBonaUy  examined,  ana  without  beins  noted 
span  the  deposition. 
M..  I  U,  ul  =  B.  8.  M«,  I  3a,  with  ■mendnwDU.    Sh  4  T.  A  C  M«. 

I  OlS.  [Aaa'd,  18SS.]  ^hen  Interrosatorlea  ud  deposl* 
tl«M  BUir  b«  In  a  forelCD  iKncaacc. 

Upon  an  application,  made  in  the  sapreme  court,  the  city  court 
at  tne  city  of  New-York,  or  a  county  court,  for  a  commisaion  to 
be  isaned  to  a  foreisn  country,  if  it  satisfactorily  appears,  1^ 
affidkvit,  that  the  witness  does  not  nnderstand  the  Bnglish  lan- 
fnace,  tbe  order  for  the  cammisjtlon  may,  In  the  discretion  of 
thre  conrt  or  judge,  direct  that  written  Interrogatories  annexed 
thereto,  by  way  of  direct  or  cross-e lamination  be  framed  in  the 
Bngllah  language,  and  also  in  a  foreign  language;  that  only  the 
interrogatories  framed  in  the  foreign  lauguage  be  put  to  the  wit- 
attm;  and  that  his  answers  be  taken,  and  the  certificates  be  mada 
ovt,  in  the  same  language.  Where  such  an  order  ia  made.  It 
moat  proTide  for  the  payment,  by  the  applicant,  to  the  adverse 
party,  of  *  reasonable  sum,  fixed  therein,  for  the  expense  of  pro- 
coring  the  interrogatories,  in  his  behalf,  to  be  translated.  The 
Jndge,  who  settlea  the  interrogatoriea,  most  settle  them  in  thn 
tareign  language,  and  In  the  Bnglish  language;  and,  for  that  pur- 
poae,  be  may  call  In  the  aasistance  of  one  or  more  exports,  whose 
eonpenaation  must  be  fixed  by  the  Judge,  and  paid  by  the  ap- 
plicant. When  the  depoeition  is  read  in  evidence,  it,  and  the  in- 
tanwatoriea,  most  be  interpreted  into  the  English  language,  as 
if  tbs  witneas,  b^ng  unable  to  speak  the  English  Ungnage,  waa 
personally  pr^ent  and  testifying. 
L  um.  A.  MM. 

I  tlS,  liettcra  rovatorr. 

Letters  rogatory  may  be  Issned  from  ^ther  of  (he  coarta  sped- 
fled  In  the  laat  section,  in  its  discretion.  In  a  case  where  a  com- 
Miaaion  mny  be  Isaoed,  as  prescribed  in  this  article,  npon  satla- 
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factor;  proof,  by  affidavit,  that  there  is  good  reason  t 
that  the  ecdi  of  justice  will  be  better  promoted  thereby,  I 
the  iMuioE  of  a  crommiBBioii,  notwitfastandiDK  that  a  coni 
can  be  executed,  In  the  ranntry  to  which  they  are  aenL 
rogatory  can  be  lasned  ooly  to  examine  one  or  more  vr' 

upon  written    InterrogatorieB,   annexed   thereto;   which   i 

framed  and  settled,  and  the  depositions  must  be  retamed,  ••  ■■ 
Bcrlbed  In  this  article,  with  respect  to  the  interrogatoriea  a~~*^ 
to  a  commiMion,  and  the  depoaitlDtia  taken  tbereiiDdcT. 


D,g,t,ioflb,GoogIe 


c.9.t.3,B.3  FOR  ELSEWHERE.  ||  914-1 

ABTIOLB  TBntD. 

Ikpontion;  taken  within  the  itatefor  vae  wttftoirt  tha  (tote. 


t   914.    [An-d,    18M.]     In    what    ea>cB   de»<Ml*lon    b^t    be 

A  pnrW  to  an  action,  suit,  <a  ipeclal  proceeding,  civil  or  critni- 
Mi,  pending  in  a  court  withont  the  state,  either  in  the  Uniteil. 
Btatea,  or  m  a  foreign  conntry,  may  obtain,  by  the  Bpecial  pR>- 
reedinx  preicrlbed  in  this  article,  the  testimouy  of  a  witneaa.  and 
m  connection  therewith,  the  prodnction  of  booka  and  papers, 
"rtbln   the  etate,  to  be  used   in   the  action,   Buit  or  special  pn>- 

I  01K.  [An'd,  IHSe.]    Subpoena  to  witneaa. 

Where  a  rammission  to  take  testimouy,  within  the  sUte  hafi 
b*™|B8aed.  from  the  court  in  which  the  action,  auit!  or  ^" 

other  proceeding  has  been  taken,  for  the  purpose  of  (akinR  th^ 
toitlmony,  within  the  state,  pursuant  to  the  laws  of  the  Htate  or 
coantry  wheretn  the  court  la  located,  or  pursuant  to  the  lawn  of 
Zr^l'^n^T:^'  ''  '"^  ^""■^  "'  ""^  united  states  th' 
»fflT7,^  r^  Ui^"^  ^^  ™°°t?  ''O""'  *"■  a  J'"'Ke  °r  either  <^urt. 
rtaJL  In  a  proper  case,  on  the  presentation  of  a  vprlfied  petition 
E?™'..,™^Sr°^  ^^  ^^  "'*"*"■■  coniniandiug  him  To  ^ppiar 
•    bptore  the  commisaioner.  named  in  the  commiaiion'  or  before  a 

rnrr?r;Ch"'Se^ys':;a^giV'er^rnh^"'^^^^^^^^ 

&n/  to  ;^df?  if  rh;'"^,  '''"'  r**  '•'"^  Hpeci^^""in*^" 
If^w^tn'^Ta^fa'S  t?"obl?te  "Le^ Tr^ifn'/rr^.'"*' 
tn  oath  administered,  or  to  teVKfTor  to^^n«  „  wl  '°  '""■'' 
P«r.uant  to  a  subpoena,  or  to  sib'i^be  hiT^de^«tti^^he  ^^rt' 
M- jud«  issuing  the  subpoena  shall,   ir  it  is  deter^°ned   that^ 

S?  ^'oV"a  ^aiM?™'°.'"f;  ""-H*^  the  punishmt^^t'^sVln 
iw.^™!  '*<'»'<^'trant  wttnew  in  the  supreme  court  The 
ttnenH^  mies   of   practice   mn«t   prescribe   nSes    for   nuch    ^l 

"friW'^S^SSrUS.Ii^iBff™'^''^   ««•'*-■.  ■'"■din.  Bl.uadi   L. 

l.'lSS:j'"*^'*^  ""'■  *■  ^^-  ^-  ^^-  "■'•■  »«■    In  *ff*^t  Sept 

I.'^j''^'*'"'"^  ""■  ^  ^**-  ^-  18»»'  '■''■  ^-    I"  -ffect  Sept. 
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I  »19.  [Ain'd,  1BB9.]    Taking  »<  rctara  of  dcpoalUoa. 

The  officer,  or  commisB loner,  before  whom  a  witneee  appears. 
In  a  case  specilied  iu  this  article,  must  take  down  his  tegtimoiv. 
in  writing,  and  niiiHt  annex  thereto  copies  of  all  books  and  papen 
produced  or  such  parts  thereof  as  sball  be  required,  and  most 
certify  and  transmit  it  to  the  court  in  which  the  action,  snit.  or 
■peeial    proceeding    is   pending,    as   the   practice   of    that   court 


D,g,t,ioflb,GoogIe 


c.  B,  I  4,  ».  1        DOCUMENTARY  EVIDENCE. 

niiiS  XV, 

I>OOiim«ntuy  vridsnca. 

eiHoled  or  ramiiltilni  irlttili) 


DoenmnUrr  CTlilenn,  >■  ■  ubatiiutt  (or  onl  teiUiuniT. 


United  Stitn,  Di  eieciit«d  or  nmaliilnc  wlUwat  tbe  BUti. 

article:  first. 

Aieumcntary  evidence,  a«  a  aub*titutt  for  oral  Uatimon^. 

Bk.  m.  OtrUIn   o 


aas.  ccttiaau,  i 


931.  ASd«*lt  of  prlPlei,   sic., 

tm'.  HarTltn  eertlftciite.  eitdf 
B9B.  Book  or  forvl^  oorporHIli 
MO.  Wlkan  (  eopT  tbcnot  )■  « 


I  921.   CertulB  aBalal  eertiacatea,  evIdeBiyt. 

Where  tbe  officer,  to  whom  the  legal  custody  of  a  paper  belonn, 
Mrtiflm,  nnder  his  hand  and  offleial  eeal,  that  he  has  made  dili- 
teut  examination,  in  his  oBiee,  for  the  paper,  and  that  it  cannot 
be  found,  the  certlQcate  Is  preHUmptivr  evidence  of  the  facts  lo 
oftiGed,  as  if  the  officer  personally  teitified  to  the  Hame. 
I  R.  8.  (W2.  I  12  (2  Edm.  GTS).    See  pMt,  t  MI. 

I  Kt2.    Certlfleate,  ptc,  on  Kl^,  c!Tld«Be«. 

Where  a  public  officer  is  required  or  aathorized,  br  special  pro- 
riiion  of  law,  to  make  a  certlOcate  or  an  affidavit,  tovcblng  an 
act  perfarmed  br  him.  or  to  a  fact  ascertained  by  him,  in  the 
tonrae  of  hiB  official  duly;  and  to  Sle  or  deposit  it  in  r  public 
office  of  the  State;  tbe  certificate  or  affidavit,  »o  filed  or  de- 
posited, or  an  exemplified  cop;  thereof,  is  presumptire  evidence 
of  thp  facts  therein  alleeed,  except  where  the  effect  thereof  is  de« 
daied  or  resnlated,  br  special  provision  of  law. 

I  SSS.   [An'd.  1877.]      IfatBry-B  e«rtl*eBt«,  eTldeaee. 

The  certificate  of  a  notary  public  of  tbe  State,  under  his  hand 
■od  seal  of  office,  of  tbe  presentment  by  him,  for  aceeptaoce  or 
payment,  or  of  the  protest,  for  non-acceptance  or  non-jiayment,  of 
■  promissory  note  or  bill  of  exchange,  or  of  the  service 'of  notice 
thereof  on  a  party  to  the  note  or  bill:  specifying  the  mode  ot  giv- 
ing the  notice,  tbe  reputed  place  of  residence  of  the  party  to 
whom  it  was  given,  and  tbe  post-office  nearest  thereto;  Is  pre- 
nuDptive  evidence  of  the  facts  certified,  unless  the  party,  against 
whom  it  Is  offered,  has  served  upon  the  adverse  party,  witJi  his 
pleadiuK,  or  within  ten  days  after  joinder  of  an  issue  of  fact,  an 
arigioai  affidavit,  to  the  effect,  that  be  has  not  received  nodce  of 
non-aeceptanee.  or  of  non-payment  of  tbe  note  or  bill.  A  TerlAed 
answer  Is  not  suffleient  as  an  affidavit,  within  the  me^ninf  ot  this 

L.  ina.  eh.  art,  i  s  u  Edm.  sin. 

Ml  ,  ,OOglf 
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1  SIM.  Kotnrr'a    protest    autl    mcinaFa.iidDm)    irhcii    evl- 

Id  case  of  the  death  or  iDsaaity  uf  n  uotarr  public  of  the  State, 
or  of  his  EibBence  or  removal,  so  tliat  bis  personal  attendance,  n' 
his  leBtimoof,  cannot  be  procured,  in  uny  mode  pre«cribed  by  law, 
his  orlfrtoal  protest,  under  bU  hand  and  official  sea],  the  genuine- 
ness thereof  being  GrHt  duly  proved,  ia  presumptive  evidence  of 
m  demand  of  acceptance,  or  of  payment,  therein  stated ;  and  a 
note  or  memorandum,  personally  made  or  siKned  by  him,  at  the 
foot  of  a  protest,  or  in  a  regular  register  of  official  acts,  kept  by 
bim,  is  presumptive  evidence  that  a  notice  of  non-acceptance  or 
nun-payment  was  sent  or  delivered,  at  the  tine,  and  in  tbe  man- 
ner, stated  in  the  note  or  memorandum. 

2  R.  B,  2SS-2S4,  II  M  and  47  (I  Bdm.  2MJ.  conwlldaWd. 

I  »as.   Praof  of  pr«s«iitiueot,  «tc.,  of  torrlgx  bllU. 

Proof  of  the  presentment,  for  acceptance  or  payment,  of  a 
promissory  note  or  bill  of  exchange,  payable  in  another  state,  or 
in  a  territory,  or  foreign  country,  or  of  a  protest  of  (be  note  or 
bill,  for  non-acceptance  or  non-payment  or  of  the  aervice  of 
notice  thereof,  on  a  party  to  the  note  or  bill,  may  be  made,  in 
any  manner  authoriied  by  the  laws  of  tbe  state,  territory,  or 
country  where  It  was  payable. 
I^  ISSB,  eta.  aoo.  SHond  and  tkIM  ■eutrim*  ct  |  1  (<  Bdra.  4«7>.  atn'd. 

I   vae.   [Am'd,  I8TT.]      AAdavIt   of  prliatpr,  «to.,   •▼Idoae^ 

The  affidavit  of  the  printer  or  publisher  of  a  newaiiaper.  pub- 
lished within  the  State,  or  of  hia  foreman  or  principal  clerk, 
showing  tbe  publication  of  a  notice  or  other  advertisemeat,  an- 
thoriied  or  required,  hj  a  law  of  the  State,  to  be  publiahed  in 
that  newspaper,  annexed  to  a  printed  copy  of  the  notice  or  other 
advertisement,  may  he  read  in  evidence;  and  is  presumptive  evi- 
dence of  the  publication,  and,  alwo.  of  the  matters  stated  therein, 
showing  that  the  deponent  in  authorized  to  make  the  affidavit. 
But  this  section  does  not  apply  to  a  case,  where  the  affidavii  ia 
required  l>y  law  to  lie  filed,  unleHS  it  has  been  duly  filed:  or  to  a 
case,  where  the  mode  of  proving  a  publication  is  otherwise  speci- 
ally prescribed  by  low. 

L.  ine,  cb.  IM,  I  ]  (4  Mm.  aM),  sn-d. 

1927.  [Aiu'd,   ItMa.]    ASdavit  of  Bcrvioo  «t  Botice. 

Where  it  is  necessary,  upon  the  trial  of  an  action,  to  provf  the 
nervire.  posting  or  affixing,  of  a  notire,  an  affidavit,  abowing  the 
HiTvlci'.  pouting  or  afflxiug.  to  have  been  made  by  the  perwm 
milking  Ihc  ullidavit.  Is  presumptive  evidence  of  the  nervice,  post- 
ing iir  affixing,  upon  first  provmg  that  he  Is  dead  or  insane,  or 
rhnt  his  personal  attfudance  canuot  be  t-ompeiled.  with  due 
ililigenee. 

I,,  imx.  ch.  -Mi.  t  I  H  Kdm.  S4A).  ■m-d  br  ■Ming  Ihi'  last  <Maw:  1.  iwa. 
ih.  oa.    In  ftteti  Sepl.  I.  l»02. 

I  938.   TAin'd,   1ST9.1      HBFrlaK«  ceptlfloatp,   evldCBec. 

An  original  certificate  of  a  marringc.  within  tbe  State,  made 
by  the  minister  or  magistrate  by  whom  it  was  solemnized:  tbe 
original  entry  thereof  made,  purBiiant  to  law,  in  the  office  of  tbe 
clerk  of  a  city  or  a  town,  within  the  State;  or  a  copy  of  tbe 

eertlficate.  or  of  the  entry,  duly  certified,  is  presumptire  e~" 

of  the  marriage. 
a  K.  8.  141.  I  IT  (2  f'^dm.  ItSI. 
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}  Sm.   Book  of  (orelKB  earparatlan)  when  evldeBee. 

M'here  a  party  nisbcH  U>  prove  an  act  or  transaction  of  a 
toreign  corporation,  the  book  or  booka  ot  the  corporation  may  be 
used  fur  that  pnrpoae,  aa  preanraptlre  eridence,  whetber  any  or 
all  of  the  parties  are  or  are  not  membera  of  tile  corporation, 

Satatltntc  (sr  li.  ISat.  cb.  206,  pirt  of  1  1,  u  im'd  bj  U  IBW,  ch.  BBS. 

1  930,  Wken  a  eopr  thereof  ts  evidence. 
If  an  original  book  is  not  produced  at  tho  (rial,  as  preacribed 
[n  the  last  aeelion,  a  copy  thereof,  or  ot  an  entry  tnerelu,  veri- 
fied as  prescril>ed  in  the  next  aection,  mny  b*'  Used,  w!lh  like 
effect  aa  the  oriKinal  book;  provided  that  the  party,  iuteoding  to 
use  the  copy,  givcH  the  adverse  party  at  li'aiil  ten  days'  notice  of 
his  intention,  apecifjing  briefly  the  nature  of  the  evidence  pro- 
posed to  be  given.  But  this  and  the  next  section  do  not  apply, 
wbere  the  foreign  corporation  ia  a  par^  tu  the  action,  and 
■eekfl  to  prove  ita  own  act  or  tTaoaaction,  in  its  own  behalf. 

U  l§Sa.  tb.  306.  parts  of  ||  1  ud  2,  ain'd. 

£  SSI.   Bow  eopr   to  b«  TeptSed. 

The  copy  mnst  be  verified  by  the  deposition,  taken  as  pre- 
■cribed  In-  law,  or  the  oral  testimony,  talcen  at  the  trial,  of  the 
person  who  made  it,  or  of  a  person  who  haa  examined  and  com. 
pared  ft  with  the  original  book,  or  the  entry  therein.  The  wit- 
nesB  must  testify  that  the  copy  produced  U  correct;  that  lie  made 
It,  or  compared  it  with  the  original;  and  that  he  then  knen  that 
the  original  book  so  copied,  or  containing  the  entry,  was  the  book 
of  the  corpora  I  ion;  or  that  it  was  then  acknowledged  to  him  to  be 
mcli.  by  an  officer  or  receiver  of  the  corporation,  or  a  person 
having  the  euHlody  thereof,  naming  the  person  who  made  th« 
acknowledgment:  and  he  mnst  specify  where,  and  in  whose  cno- 
lody.  the  oHelnal  was  then  kept. 

Id.,  put  or  f  I. 
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ARTICLE  SIECOKD. 

Proof  of  a  document,  nxeuted  or  remaining  within  the  gtate 

■34.  Id.:  or'pipen  SisA  wKh  town  clerk. 

DS5.  Oonveyibiv,  nbeu  ■ckDDWlMged,  w  record,  ch  tnnHrlpt  at  nouA 

tildeim. 
SSS.  Biioh  cvldcDW  mir   be  rebutted. 

•ss!  Jutlre't  dorket  and  irtnwilpt  ttUfari  tiefun  b[m. 
B3«.  Tnnicrlpt  from  Innin'B  do<^kel.  »1<]vdi.-«  gmenllr. 

I  ASS.  [Am'd,   180K.]    Mntntrm,  ete.,  kow  prave-d. 

A  BtBtute  or  joint  resolution,  psased  by  the  legislature  of  the 
State,  mar  be  read  in  evidence  from  a  neiVBtMper,  deflignated  aa 
prescritied  br  law,  to  publish  the  aame,  until  aix  uioutliB  after 
the  close  of  the  aetuion  at  whicli  it  waa  passed:  and,  at  anj  Ume. 
from  a  volume  iirlnted  under  the  liircction  of  thp  aecrelary  of 
State.  To  entitle  any  copy  of  a  law  published,  other  than  those 
published  under  the  direction  of  the  seerctary  of  State,  to  be 
read  la  evidence,  there  ahall  be  contained  in  the  anme  book  or 
pamphlet,  a  printed  certiScate  of  the  secretary  of  State,  that 
■□ch  copy  la  a  correct  tranacript  of  the  tcit  of  the  original  lawv. 
Por  Buch  certiBcate  tiie  secretary  of  State  shall  collect  such  a  fee 
as  he  shall  deem  juat  and  reaaouable. 

L.   ISM.    eta.  GH;   1    R.   8.   IH.    II  8  and   12  (1   Rdm.   1B4|.   utoKdldated 

I  B88.  [An'd,  18T9.J  Covles  of  recvrd*  ud  pavers  Im 
certalB  oMceB.  prManptlTe  evldenec. 

A  copy  of  ft  paper  filed,  kept,  entered,  or  recorded,  puratiant 
to  law.  In  a  public  office  of  the  State,  the  ofRcer  haviuic  charge 
of  which  has,  pursuant  to  law,  Bn  official  seal;  or  with  the  derk 
of  a  court  of  the  State:  or  with  (he  clerk  or  secretary  uf  eitho- 
bouse  of  the  legislature,  or  of  any  other  public  body  or  public 
board  created  by  authoriW  of  a  law  of  the  State,  and  baviiie, 
pursuant  to  iaw^  a  seal:  or  a  transcript  from  a  record,  kept,  par> 
■uant  to  law,  in  such  a  public  office,  or  by  anch  a  clerk  or  sec- 
retary, Ib  evidence,  aa  if  the  original  was  produced.  But,  to  eu- 
tttle  it  to  lie  used  In  evidence,  it  must  be  oertifled  by  the  clerk 
of  the  court,  under  his  hand  and  the  seat  of  the  court;  or  by  the 
officer  haviog  the  custody  of  the  original,  or  hia  deputy,  or  clerk, 
appointed  pursuant  to  law.  under  his  official  seal,  and  the  hand 
of  the  peraon  cerlifying;  or  by  the  presiding  officer,  aecretary,  or 
clerk  of  the  public  body  or  board,  appointed  Dnrsuaiit  to  law. 
under  his  hand,  and,  except  where  It  is  certified  by  the  clerk  oi 
secretary  of  either  house  of  the  Icgialature,  under  the  official 
seal  of  the  body  or  board. 
1  B84.  Id.)  of  papers  flled  vrltli  town  clerk. 
A  copy  ol  a  paper  filed,  pursuant  to  law,  in  the  office  tit  & 
town  clerk,  or  a  transcript  from  a  record  kept  therein,  parauant 
to  law,  certified  by  Ihe  town  clerk,  ia  evidence,  with  like  effect 
*a  the  original. 
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I  ASS*  CvaTeyftMce,  ivkea  aelEBOwlc<Ke4,  or  rceord,  or 
tt^MiMJHyt  oi  repordt  eTldence. 

A  conTCjaiice,  acknowledged  or  proved,  and  certifie<L  lu  the 
mauner  prescribed  by  law,  to  entitle  it  fo  bo  recorded  In  tbe 
county  where  it  ia  offered,  ia  evideoce,  without  further  proof 
thereof.  Except  aa  otherwiae  Bpeclallr  preacribed  bj  law,  the 
record  of  a  coDveyance,  dul;  recorded,  within  the  State,  or  a 
trauacript  thereof,  duly  certified,  is  eTidence,  with  lilte  effect  ai 

Jleuce  o(  i  IT  (1  Kdm.  710),  aoi'd. 

I  »sa.  S«>«b  FTtdenee  nar  be  rebntt«d. 

Tbe  certificate  of  the  acknowiedgmeul,  or  of  the  proof  of  a 
coave/ance,  or  the  record,  or  the  tranacript  ot  the  record,  oC 
such  a  conveyance,  ia  not  conclusive:  and  it  ma;  be  rebutted, 
and  the  eSei-t  thereof  may  be  eutiteeted,  by  a  party  affecteil 
thereby.  If  It  appears  that  the  proof  was  taken  upon  the  oath  of 
an  iutereated  or  incompetent  witneBs,  the  cooveyuuce,  or  tha 
record  or  tranacript  thereof,  ahall  not  be  received  in  evidence. 
until  its  execution  ia  establisheil  by  other  competent  proof. 


I  S37.   Wh>t  iDBtmiBciitB  mtmy  be  >cI[DDwledKrd. 

Anj  Instrument,  except  a  promiaaory  note,  a  bill  of  exchange. 
or  iTlaat  will,  may  be  acknowledged,  or  proved,  and  certified,  tq 
tbe  manner  prescribed  by  law  for  taiiiag  aud  certifying  the  ac- 
knowledgment or  proof  of  a  conveyance  of  real  property;  aud 
Uker«upon  it  la  evidence,  aa  if  it  was  a  conveyance  of  reaj  prop- 
erty. 
L.  USl.  tb.  Zn,  I  e  (4  Bdm.  e30). 

1  MM.  Jmatloe'a   docket    nad    trsBaerlpt   cvldeikee   before 

Tbe  docket-boob  of  a  Jnatice  of  the  peace,  within  the  State,  or 
a  transcript  thereof,  certified  by  him,  Is  evidence  before  him,  of 
KOT  matter  required  by  law  to  be  entered  by  him  therein. 

2  B.   8.  a».  I  3tf  ^S  Edm.  SJS). 

I  »9».  TniBBerlpI  Croai  faiitlce'B  docket,  evldeaoe  sea- 
erallT- 

A  tmimcript  from  the  docket-book  of  a  justice  of  the  peace, 
within  the  State.  snbBcribed  by  him,  and  nuthetiticated,  by  a 
cntificate  of  tbe  clerk  of  the  county  in  which  the  justice  resides, 
under  his  hand  and  official  aeal,  to  the  effect,  that  the  person, 
■obaiTrlbing  the  transcript,  was,  at  the  date  of  tbe  judgment 
therein  mentioned,  a  justice  of  the  peace  of  that  county;  and 
that  tbe  clerk  is  acquainted  with  bis  handwriting,  and  verily 
believea  that  the  signature  to  the  transcript  is  genuine;  is  evi- 
dence of  any  matter  stated  in  tbe  transcript,  which  is  reqaired 
by  l*w  to  be  entered  by  the  justice  in  his  docket-book. 

U.,  H  MB  ind  UT,  couollditsd. 

I  »40.  [Am'd,  18T7.]  Otber  proof  of  proe^edlnsii  before 
Jaatlec. 

The  proceedings  In  an  action  brought,  or  a  special  nroceiMiing 
inatltttted,  before  a  Justice  of  the  pence,  within  the  State,  mav 
also  be  proTed  by  the  oath  of  the  justice.  In  ease  of  his  deslh 
or  absence,  they  may  be  proved  by  the  original  minutes  of  the 
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procf^dings,  kept  by  him,  pursuant  to  law,  accompanied  with 
prool  of  hts  handwritinK;  or  by  u  copy  of  the  minutes,  sworn  lo, 
by  n  eorapptent  wilneas.  as  having  U^i'ii  compared  with  the  orig- 
inal entries,  with  proof  that  those  entries  were  in  the  bttndwrit- 
ing  of  the  Justice. 
3  R.  a,  sae,  i  ats. 

I  &41.   [Am'd,    18C4.]    OrdlnaBceB,  etc.,   of  eltles,   Wllasca, 

Ad  act,  ordinance,  resolution,  by-law,  rule  or  proceeding  of  the 
common  council  of  a  city,  or  of  the  board  of  trustees  of  an  in- 
corporated Tillage,  or  of  a  local  board  of  health  of  a  city,  (own 
or  incorporated  Tillage  or  of  a  board  of  supervisors,  within  the 
state,  may  be  read  iu  evidence,  either  from  a  cop7  thereof,  certi- 
fied hy  the  city  clerk.  Tilluge  clprk,  clerk  of  the  common  eonnclU 
clerk  or  secretary  of  the  local  board  of  health,  or  cierk  of  Ihe 
board  of  BuperviBors;  or  from  a  voluroe  printed  hy  authority  of 
the  common  council  of  the  city,  or  the  lioard  of  trustees  of  the  vil- 
laee  or  the  local  board  of  health  of  the  city,  towa  or  villas,  or 
the  board  of  superyiaori, 
L.    18M,   A.  aot. 
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or  THonI  ol  conTwanca  ( 
kHkEl,  «c.,  St  imtiet  o(  I 


I  »43.  PriBtvd  eo»lei>  o(  laws  of  another  State,  ete. 

A  priotrd  cop7  of  a  statute,  or  other  vrritten  law,  ol  anotbw 
■late,  or  of  a.  territory,  or  of  a  toreigo  country,  or  a  printed  eopj 
ol  a  proclamation,  edict,  decr^,  or  ordinance,  br  tfie  executlTe 
power  thereof,  contained  tn  a  booli  or  publication,  purporling  or 
prored  to  haTe  been  publiBhed  bj  the  autliorlly  tiitreof,  or  proved 
to  be  comn^onty  admitted,  a»  evidence  of  tlie  existing  law,  in  the 

edlclal  tribtinalB  thereof,  Is  presumptive  evidence  of  the  statute, 
w,  proclamstion,  edict,  decree,  or  ordinance.    The  unnritten  or 
common  law  of  another  State,  or  of  a  territory,  or  of  a  toreiKn 
coantry,  may  be  proved,  as  a  fact,  by  oral  evidence.    The  booki 
of  rpporte  of  cases,  adjudged  in  the  conrta  thereof,  muBt  also  tie 
admitted,  as  presamptive  evidence  of  the  unwritten  or  common 
law  thereof. 
Co.  Five..  I  4ie.  u  un'il  In  ISflO.    S«.  iln.  U  184B,  cb.  812  (4  Edm.  M*). 
I  04S.    CoDlea  of  recarAa  of  United   SIbIob  oonrta. 
A  cttpj  of  the  record,  or  any  other  proceeiJing.  of  a  court  of 
the  Cnited  Slates,  Is  evidence,  wlien  certified  by  the  clerk  or  offi- 
cer, in  whose  cnatody  it  is  niiuired  by  law  to  be. 
Ia.  IBtf,  cb.  SOa,  I  1  (<  Edm.  641).  sia'd. 

I  »44.  (Am'd,  18T9,  1800.]  Coplea  of  documents  on  Hie  In 
department*  of  V.  9*  presamptlTe  evidence. 

A  copy  of  a  record  or  other  paper,  remaining  In  a  department 
ot  the  government  of  the  United  States,  Is  evidence,  when  certi- 
fied by  the  head,  or  acting  chief  officer,  for  the  time  beiag,  of 
that  department:  or  when  certified  by  the  officer  iu  whose  charge 
It  !■.  pnr»iiant  to  a  statute  of  the  United  Stales,  or  otherwise  in 
accordance  uith  a  statote  ot  the  United  StateR,  relatintc  to  certlfy- 
iof  the  name.  A  certificate  of  the  director  or  other  officer  in 
charge  of  the  census  ot  the  United  States,  attested  by  the  sei-re- 
tarr  of  the  interior,  stating  the  population  n(  any  part  of  the 
foiled  Stales,  or  giving  the  result  of  Hnid  census  otherwise  shall 
I'c  ret^ved  as  prima  facie  evidence  of  Buch  facts.  The  record  of 
the  obaerrutions  uf  the  weather,  taki-n  under  the  directlnn  of  the 
■ignal  aervice  of  the  United  Statex,  when  I'ertified  by  the  officer 
in  <rharge  thereof,  at  the  place  where  they  were  taken  anil  are 
IcepI,  is  prima  facie  evidence  of  the  matters  of  fact  stnteil  therein. 
L.IM^U  I  1  (4  Hn.  Mil.  •m'd.  >ndL,  i^cb.M;  h.  lun.ch.  W.    InaCTKi 
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1  »M.    Record  of  bill  of  Hale,  etc.,  at  Tesiielii. 

The  record  of  a  bill  of  ssle,  mortgaKe,  hypothecation,  or  con- 
-rejBDiv  at  a  vefisel.  belonging  to  h  port  oi  place,  vrithin  the 
L'liiliHt  fiiniPB,  recorded  in  the  office  of  the  coH<Ttcr  of  cuBtoma, 
when-  111*-  ypKHcl  is  registered  or  eurollcil,  nhicli  «'sh  ackuolvi- 
edgod  or  iiroviil,  before  it  wiu  rc<.-or<)od,  in  like  mttnner  as  a 
deed  to  1h'  recorded  within  iLe  Stale;  or  a  traimeripl  of  anch  a 
record,  duly  certified  by  the  collector:  in  <-vidence,  n-ilh  the  like 
effect  as  the  origiiial 

U  1SS2,  ch.  2B1  (4  Edu.  MO),  ■■  mai-tt  by  L.  IUBS,  cb.  ai2. 

;  ft4U.    CuBve>aBc«  of  lud  wttlinnl  Ike  State. 

A  coQTcyauce  of  real  property,  situated  without  the  State,  ae- 
kuowledged  or  proved,  and  certified,  in  lilie  manner  as  a  deed 
to  Ije  recorded  within  the  counlj  wherein  it  ib  offered  in  evidence, 
is  GTidcnce.  without  further  proof  thereof,  as  if  it  related  to  real 
(iroperiy  Kimated  within  the  Slate.  A  conveyance  of  real  prop- 
erly, sitnntiMi  within  another  state,  or  a  territory  of  the  Unit^ 
Stutea,  which  bus  been  duly  authenticated,  according  to  the  laws 
of  that  stale  or  territory,  so  as  to  be  read  in  evidence  in  the 
courtH  thereof,  in  evidence  in  like  manner. 

1  B.  S.  761.  I  27  (1  Edm.  712).  ■n'd. 

I  fMT.  ESiempllAntloB  at  reeord  of  converaBee  of  iMd 
nrithoDl  the  Stste. 

An  ezemplilicaiion  of  the  record  of  a  conveyance  of  real  prop- 
erty situated  without  the  State,  and  within  the  United  States, 
which  has  l)een  recorded  in  the  state  or  territory,  where  the  real 
property  is  silualed,  pursuant  to  the  laws  thereof,  when  certified 
under  the  band  and  seal  of  the  officer,  baving  the  custody  of  the 
record,  is,  if  the  original  cannot  be  produceiJ,  preBnmptiTC  evi- 
dence of  the  conveyance,  and  of  the  doe  execution  thereof. 

t^tlOfoat  to  L.  1304,  cb.  811  (6  Edm.  2H). 

I  »48.    Transcript  of  docket,  etc.,  of  jBstlcc  of  adiolalBV 

A  trauBcript  from  the  docket-book  of  a  justice  of  the  peace, 

_,^i.,_    __    _j. .._,__   ..   _    judgment  rendered   by  him;  « 

proceedings  in  the  cause,  pre- 
'leeuiion  issned  thereon:  or  of 

_..  subscribed  by  the  justice,  aod 

authenticate<l  as  prescribed  tu  the  next  section,  is  presan^itiTe 
pvidence   of   his   juriitdLction   in   the  cause,   and   of   the   nutttTB 
shown  by  the  transcript. 
FroD)  L.  IBSS.  cb.  43S,  I  1  (1  Edm.  flSS). 

I  948.   Id. I  how  antheBlleated. 

Such  a  transcript  must  be  authenticated  by  a  certlflcate  of  tka 
justice,  annexed  thereto,  to  the  effect,  that  it  is  in  all  respects 
correct,  and  that  he  had  jurisdiction  of  the  cause;  and  also  by 
a  certificate  of  ttie  clerk  or  prothonotary  of  the  county,  to  wbicJi 
the  Justii'e  resided  at  the  time  of  rendering'  the  judgment,  nnder 
his  hand  and  seal  ot  the  court  of  common  pleas,  or  other  connty 
court  of  the  comity,  tu  the  effect  that  the  ihthou.  Biibseribing  the 
certificate  attached  to  the  transcript,  was,  at  the  date  of  the 
judgment,  a  justice  ot  the  pence  of  that  county;  and  that  the  ^- 
nature  thereto  1b  in  his  own  handwriting. 

DMn;.^:b,  Google 
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I   MM.  Other   proof. 

Tbp  judgment  nnil  other  proceedincca,  and  the  Jiiaiioc'H  authority 
lo  render  the  Judgment,  ma;  also  be  piored,  b;  the  produrtioii 
of  the  docket,  ur  ui  u  L-upy  i.I  tue  jinjifuii'ui.  ur  ^)T:he^  iJ.uueeuiiibB; 
end  the  oral  lestimouy  of  the  justice,  to  the  truth  and  correct- 
nesa  thereof,  and  to  his  anthority  to  render  the  jadgmenL 

l^  isaa,  tb.  43S,  t  3' 

1  ttSl.    Proof  BUT   be   rebaltMI. 

The  last  three  sections  do  not  prevent  the  Introduction  of  ert- 
dence,  to  eontroyert  any  of  the  proof,  in  relation  to  the  TBliditjr 
of  a  judgment  therein  specified. 

M.,    I   4. 

I  OQIL  Coptea  of  reeorda  of  coart>  of  forelarn  ODVii1rlc«| 
kow  BiitlmtleKted. 

A  copy  of  a  record,  or  other  judicial  proceeding,  of  a  conrt 
uf  a  foreign  country,  is  evidence,  when  anthenticated  at  follows: 

1.  By  the  attestation  of  the  clerk  of  the  court,  with  the  seal 
of  the  court  affixed,  or  of  the  officer  in  whose  custodf  the  record 
w  legally  kept,  nnder  the  seal  of  hia  office. 

2.  By  a  certificate  of  the  chief-judge  or  presiding  magistrate  of 
the  oourt,  to  the  effect,  that  the  person,  so  attesting  the  record, 
ia  the  clerk  of  the  court;  or  that  he  is  the  officer,  in  whose  cu»- 
lody  the  record  is  reqaired  by  law  to  be  kept;  and  that  his  sig- 
nature lo  the  attestauon  is  genuine. 

3.  By  the  certificate,  under  the  great  or  principal  seal  of  the 
government,  nnd^  nhose  authority  the  court  Is  held,  of  the 
■ecretary  of  State,  or  other  officer  having  the  custody  of  that 
■ea),  to  the  effect,  that  the  court  ia  duly  constituted,  specifying 
generally  the  nature  of  its  jurisdiction;  and  that  the  sigaatore  of 
th«  chief-judge  or,preslding  magistrate,  lo  the  certificate  spe^ 
fied  ia  the  last  snbdivlaion,  is  genuine. 

Fnm   3   B.   8.   390.   i   Z«   (3  Kdm.  418],  im-d. 

I  SBS.   Other  proof. 

A  copy  of  ft  record,  or  other  Judicial  proceeding,  of  a  conrt 
«(  a  foreign  conntry,  attested  by  the  seal  of  the  court.  In  which 
it  rctnains,  must  also  be  admitted  in  evidence,  upon  doe  proof  of 
the  foUowink  facte: 

1.  That  the  copy  offered  has  been  compared  by  the  witness 
with  the  original,  and  Is  an  exact  traiucrlpt  of  the  whole  of  the 

2.  That  the  original  was,  when  the  copy  was  made,  in  the  cus- 
tody jt  the  clerk  of  the  coDrt,  or  other  ofiicer  legally  having 
diarge  of  it. 

3.  That  the  attestation  la  genuine. 
M..  I  ff . 

I  •■4.  [An'd,  ISrr.]  This  srtlole  does  not  declare  eSeet 
•f  record,  ete. 

Notbing  in  this  article  is  to  be  construed,  as  declaring  the 
effect  of  a  record  or  other  Judicial  procpiding  of  a  foreign  eonntry, 
authenticated,  so  as  to  be  evidence. 
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i    VSO.      (iBnertrd,    189X.]      Pabllc    rvpnrdu    !■    Nr 

All  maps,  siirreye  and  nffieiftl  records,  which  Bhall  have  been 
record  or  on  file  in  the  offiep  of  pither  thp  reRister  of  the  c 
and  poimty  of  Ken*  York,  or  the  xurrogate  of  caid  citj,  or  any 
the  courts  of  record  of  said  elty,  or  the  clerk  of  the  -" 
uod  coaa^  of  New  York,  or  uu;  of  the  departments  of  wild 
as  enumeratEd  m  section  tbirly-four  of  the  Isew  lori.  oitj 
solidation  ac.  (chapter  four  hundred  and  ten,  laws  of  tigfat 
hundred  and  ei)^h(y-two),  o:-  in  the  office  of  the  regiHters,  sd 
gates,  commiBBiouers  of  public  uorks,  or  kindred  departmeiit 

park  department,  for  a  period  of  twenty  years  or  upwards  pr 

to  such  trial,  shall  be  preBUmptire  evidence  of  their  contents,  w^ 
tJuUl  tw  receivable  in  evidence  as  such  upon  any  trial  in  aiir  H 
the  courts  of  this  State  in  any  controversy  pending  Iherrin,  b»i 
tween  sny  parties. 


ftaliiJ 

iir  nf  raft? 


{  OBS.    [Am'd,  18T7.]     DocaBCBls  from  forel«M  c 
hovr  ■nthentlcatcd, 

A  copy  of  ft  potent,  record  or  other  document  remaining  of  rrf 
ord  in  s  public  offiM  of  a  foreign  country,  certified  accordinc  1| 
the  form  in  use  in  that  country,  is  evldeoce  when  aatbenticattfi 
aa  follows:  ~ 

1.  By  the  cerliGcate  under  the  hand  and  official  seal  of  a  cookr 
tnissioner  appointed  by  the  governor  to  take  the  proof  or  acknow4- 
edgnient  of  deeds  La  that  country,  to  the  effect  that  the  pate>t 
record  or  document  is  of  record  in  the  public  office,  and  tbat  tha 
copy  thereof  is  correct  and  certified  in  due  form.  v 

2.  By  a  certificate  under  the  hnnd  and  official  seal  of  the  aecn^ 
tary  of  State,  annexed  to  that  of  the  commissioner,  to  the  saiM. 
effect  as  prescribed  by  law  for  the  alifhenti cation  of  the  certifr' 
cate  of  such  a  eommissioner,  upon  a  conveyance  to  be  recordea 
within  the  State.  The  certificHte  of  the  comraiasloner,  thus  a* 
thenficnted,  Is  presumptive  evidence  that  the  copy  of  the  pAten^ 
record  or  document  is  certified  according  to  the  form  in  use  in  tat 
foreign  country. 

I-  18TS,  ea.  ise,  pnrtlow  si  H  1.  2.  8    ind  >. 


D,g,t,ioflb,GoogIe 


MISCELLANEOUS  PROVISIONS. 


TITLE  V. 
KiMMU&iieoiu  proviaioiui: 

'■  E-  i?°q!L°'?*''*''™W»4>eop|»i.  etc. 


I  HI.  Fona  at  erwttAcm.tr  to  copleii,  etc. 

Where  a  trtDBcript,  eiemplificatioa,  or  errtified  copy  of  a.  rec- 
•rd  or  other  pftper,  is  declared  by  law  to  be  eTidence,  and  special 
^Tiiion  is  Dot  made  for  the  form  of  the  eertiflcate,  In  the  par- 
Hcnlar  case,  the  pervoD,  authorized  to  certify,  muat  state,  in  his 
«Wifi«te.  that  it  has  been  compared  by  him  with  the  origioal, 
TO  that  it  is  a  correct  transcript  therefron),  and  of  the  whole  o( 
tfce  onpnal. 

t  >.  a.  «»,  i  W  (Z  Bdm.  410),  ■n-d. 

I  NH.    CcptMeM*  aaat  b«  ■••led. 

If  th«  officer,  or  the  court,  body,  or  board,  in  whose  cDstody  air 
wlpnal  paper,  spedSed  In  the  laat  sectlOD.  is  required  to  be,  br 
i»p  laws  of  the  State,  or  of  another  state,  or  of  the  United  States, 
"f  of  a  territory  thereof,  or  of  a  foreign  country,  has,  puranant 
n  tboae  lawa,  an  official  seal,  the  certificate  mtiHi  be  attested  by 
™t  seel.  If  the  certificate  ic  made  by  the  clerk  of  a  conntr, 
■rthin  the  State,  It  must  be  attested  by  the  seal  of  the  county. 


i  *M.    [Au'a,  1877.]      <(«aliaeBtloii  at  last  seotloB. 

The  last  section  does  not  require  the  seal  of  a  court  to  be  affixed 
'•seerBfied  copy  of  an  order,  or  of  a  paper  filed  therein,  or  entrr 
■M*.  where  the  copy  Is  used  in  the  same  court,  or  before  an  offi- 
'nthNvof;  or,  in  the  supreme  court,  where  it  is  used  .in  a  circuit 
"•rt.  or  a  court  of  oyer  and  terminer. 

H-,  l«l,  Mtb  tb«  sddltlKi  et  tb*  wordi  "  or  a  court  of  oT*r  and  UnnlMr." 

IMD,  [Added,  18S8.]  H^ridesBe,  la  actlona  ffw  tnlnrr  to 
*a*«cm^led   laada   aa4  timber  theFeon. 

hi  *ll  actions  for  trespass  upon  or  injury  to  unoccupied  lands. 
"'  to  timber,  trees  and  underwood  ther^n,  except  an  action  in 
■bifli  anj  connty  or  any  state  or  county  officer,  board  or  com- 
BMim  is  a  party  defendant,  the  plaintiff  may  show  an  ud- 
'rAta  chain  jit  title  or  conveyance  of  the  land  to  himMlf  for 
^"^  Tears  next  preceding  the  commisaiim  of  the  traapaM  or 
II  Ml 
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lojar;-.  aud  such  proof  shall  be  preBumptive  eridencp  of  owner- 
ship at  the  time  of  sui-h  treHpaaB  or  injnry,  but  such  preBUmption 
niHj  be  rebutted  by  the  defendnnt  bj  shoTving  ownership  of  aald 
latids  at  the  time  of  said  trenpaas  or  Injury,  in  some  peraoD  other 
than  the  plaintiff. 
L.  I9aB.Efa.n.  loeSeccSapI.  I,  IM. 
I   BAl.     SarrovBtes,    clerks,    etc.,    to    Beareb    fll«ii,    and    «■ 

A  aurrogate,  county  elerk,  rcjtiafer,  elerk  of  a  court,  or  other 
peraon,  having  the  euBtody  of  the  records  or  other  papers  In  a 
public  office,  within  the  State,  muat.  upon  requeat,  and  upon  pay- 
ment of,  or  offer  to  pay,  the  fees  nllowed  by  law,  or,  if  uo  fees 
are  expressty  allowed  by  law,  fe^'s  at  the  rate  allowed  to  a  county 
clerk  for  a  aimilar  aerTlce,  diligently  aearch  the  fllca,  papers. 
records,  and  dockets  in  his  office;  and  either  make  one  or  more 
tranacripti  therefrom,  and  certify  to  the  correctneaa  thereof,  aad 
to  the  search,  or  certify  that  a  document  or  paper,  of  which  ttie 
custody  legally  belongs  to  him.  cannot  be  found.  If  he  refuses, 
or  unreasonably  neglects  or  delays,  to  make  such  a  search,  or  to 
fumiah  such  a  transcript  or  certificate,  or  makes  a  false  certifi- 
(nte,  he  ia  guilty  of  a  misdemeanor. 
I..  184T,  oh.  in,  I  M  (4  Bdm,  (WS).  iia'd.    See  anta.  |  92t. 

I  i»aa.   a*TiiiB  cIbdic. 

Nothing  in  title  fourth  of  this  chapter  prevents  the  proof  ot  % 
fact,  act,  record,  proceeding,  document,  or  other  paper  or  writing, 
according  to  the  niles  of  the  common  Uw,  or  by  uiy  other  com- 
petent proof. 
3  K.  B.  S0T.  part  of  I  IS  (■  Edm.  «»),  and  L.  IMS,  «ta.  3M,  I  9  (4  «■. 
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CHAPTER  3L 
Trials ;  Including  Jurors  and  Juries. 

Tim     I.    Trial!  Bcif  rail) )  iMladlaf  Bi««pU«B(  nd  MMlam  1 
TITIA   IL-Tri  If«11k«ita  Jmry. 


TITLE 
TITLB 


T.  -trial -jjjwwj. 


upTtrlattMtlBalidiDfTI 

u4  OAm  Acta  of  MlMtadaot. 

TITIiB  X. 


■  ftnd  moUoa  for  a  ii»v 


LJf*™  "'  ' 


1  tb«  mode  d 


ABTICLB    vntST. 

Ittaea.  and  the  mode  of  trial  thtnc^f. 
I  tact  irlM. 


>'  JuiUrlallr  e: 


e  l»ucg 


■  trUl. 


<[  tac 


rn,  vlihiD  Un  » 


bow   arranfcd,    Ord?r 


I  ft«8.  ■■■■«■   dt-flnrdi   dlHrrpnt  klnda    of  laanH. 

The  UaaPS.  treated  of  in  thiK  chapter,  are  those  only  which  e 
pr>iK>Dted  bj   Ihp  pleHdinf^.  ■"'  "    *""' 

iimcluAJon  of  Inw,  in  — ----' 
!>}■  ilie  othpr.    iHMueH 

1.  or  law:  and 

2.  O*  fact. 

Oo.  FfDT..  I  3W.  ani'd 


b,  Google 


1  ^64.  Wlaein  liiaa»  of  l«w  arisei  fvlien  iaaoea  of  fact 
a  Mac. 

An  Issue  of  law  arises  oul;  npoo  a  demurrer.  An  iwue  of  fact 
arises,  in  either  of  the  following  cases: 

1.  UpoQ  a  denial,  contained  In  the  answer,  of  a  material  alle- 
KHtion  of  tbe  complaint;  or  upon  an  alleg-atiou,  coutajned  in  tlte 
nnsner,  that  the  defendant  has  not  sufficient  linowlcdgc  or  infoc- 
mRtion  to  form  a  belief,  with  respect  to  a  material  allegation  of 
the  complaint. 

2.  Upoo  a  similar  denial  or  allegation,  confuined  in  the  replj, 
with  respect  to  a  material  Hllegnlioo  of  the  answet. 

3.  Upon  a  material  allegation  of  new  matter,  contained  in  tba 
answer,  not  requiring  a  reply;  unleas  an  iaiue  of  law  is  joined 
thereupon. 

4.  Upon  a  material  allegation  of  new  matter,  contained  in  the 
reply;  unless  an  issue  of  law  is  joined  thereupon. 

SnbsUtDt*  tor  Co.  Troc,,  |i  249  tad  ISO, 

)  »eB.  [Au'd,  1879.]  laanea  to  b«  Jadlclallr  ««■!>«« 
by  ■    trial. 

An  Issue,  either  of  law  or  of  fact,  must  be  tried  as  prescribed 
in  this  chapter,  unless  it  Is  disposed  of  aa  pnacrlbed  in  chapter 
sixth  of  this  act. 

BatMlltnte  tDI  Co.  Proc..  I  »3. 

I  see.  [Aa'd,  ISTT-l  Order  of  trlml,  wbere  laaacs  of  law 
■nd  of  ttiet  MFlse  In  the  aame  octlOB. 

'n'here  an  issue  of  law  and  hn  issue  of  fact  arise  ia  one  action, 
the  issue  of  law  must  be  first  dispoied  of,  eicept  as  otherwiae  pre- 
scribed in  the  neit  section. 

f  eOT.  [Am'd,  1.8T7.]  Bat  conrt  Bmr  direct  tbc  order, 
etc.,   of  dlBpOBltlon  of  the   laanea. 

A  separate  trial,  between  the  plaintiff  and  one  or  more  de- 
fendants, of  some  or  all  of  the  issues  of  fact,  or  one  trial  of  some 
or  all  of  the  iBSUea  of  law,  or  a  change  in  the  order  of  disposi- 
tion of  the  issues,  may  be  directed  by  the  conrt,  in  its  discretion. 
Such  a  direction  may  be  giveu,  in  an  order,  made  upon  notice;  m, 
eicept  where  an  application  for  aueh  an  order  has  been  denied,  it 
may  be  giren,  by  the  judge  holding  the  term,  where  thoae  iasuea 
are  regularly  upon  the  calendar  for  trial,  either  with  or  witbont 
tlie  entry  of  an  order. 
IiKduriri  part  of  Co.  PnK..  I  Kl,  ind  part  of  i  OS. 

1  WIS.    [Am'd,  1B77,]      Whul  laanea  of  f»ct  are  triable  by 

lu  each  of  the  following  actions,  an  issue  of  (art  mort  be  trM 
by  a  jury  unless  a  jury  trial  is  waired,  or  a  reference  la  directed; 

1.  An  action  in  which  the  complaint  demands  judgment  tor  a 
sum  of  money  only. 

2.  An  action  of  ejectment;  for  dower;  for  waste:  for  a  nnlsance; 
or  to  recover  a  chattel. 

sumtitm*  for  Co.  Ptoc,  I  253. 

I  SOB.    What  ■■■■es  are   triable  hr  the   court. 
An  issue  of  law,  in  any  action,  and  an  Issue  of  fact.  In  an  action 
Mt  specified  in  the  last  sectiou,  or  wherein  provision  tot  *  trM 


MODE  OF  TRIAL. 


rl«l  br  In'r,  of  aveolMo 
woUom*   of   fact,  irhen   of   rl^kt. 

Where  a  party  is  enlitird  by  tbe  const itut ion.  or  by  express  pro 

■r;ai#%*i    *rf    Lbh'      ♦#!   a    iKlnl    hv    n    in»-ir      rtf   j^Hii    Qf   IQort!    LaHUeS   Of   fftCt,    III 

.  .  iDdred  and  Hixty-eight  o( 

__   npply,  upon  uotict,  lo  the  court  Tor  an  order, 

directiiiK  all  the  queatioiiB  ariaing  upon  those  issues,  to  be  dls- 
liDCtly  and  plainly  atnted  for  trial  accordingly.  Upon  the  hear- 
ing of  the  application,  the  court  luiist  cause  the  issuea,  to  tile 
.  trial  of  which  by  a.  jury  the  party  is  entitled,  to  be  distinctly  and 
[riainly  stated.  The  subsequent  proceedinRB  are  the  same,  as 
where  question!  arising  tipon  tbe  issues,  are  slated  for  trial  by  a 
jury,  in  a  case  where  neither  party  can,  as  of  right,  require  such 
a  trial;  ezceiit  tbat  the  finding  of  the  jury  upon  such  questions  so 
stated.  Is  conclusive  in  the  action  uuless  tbe  verdict  is  set  aside, 
or  a  Dew  trial  is  granted. 
I^  una,  cli.  18S,    See  Kula  SI. 

I  BTl.  LAm'd,  IHTT.J  M.t  Trhtm  dlacretlonary. 
Id  an  action,  where  a  party  is  not  entitled,  as  of  right,  to  a  trial 
by  a  jury,  the  court  may,  in  Its  discretion,  upon  the  application 
of  either  party,  or  without  application,  direct  (lint  one  or  mort 
<]nestkinB  of  fact,  arising  upon  the  issues,  be  tried  by  a  Jury,  and 
may  cause  those  gueettons  to  be  distiuctly  and  plainly  atated  for 
trial  accordingly. 

I  sra.    [AH-d,  ISTT.]     TfIhI  of  thr  remalBder  of  the  ■*•■«■. 

If  the  queBtiona,  directed  to  be  tried  by  a  jury,  as  prescribed  In 
tbe  last  two  sections,  do  not  embrace  all  the  Issues  of  fact  in  the 
•ction,  the  remaining  issues  of  fact  must  be  tried  by  the  court,  or 
by  a,  referee. 

■obaUtBt*  for  part  of  Ca.  Pnc..  |  SM. 

I  STS,  [Kepenlwl,  1S77.1 

I  »T4.  lAm'd,  18T7.1  CavBtFrolalm  to  be  deemed  kb 
■(■(Ion,  Tvttbln  thf>  torKgalmtl  nectlona. 

Where  the  defendatit  interposfH  a  connterclalm.  and  thnenpon 
demands  nu  affirmative  judgnient  ngaiiist  the  plaintiff,  the  mode 
of  trial  of  an  issne  of  fact,  arising  thereupon,  is  tbe  same,  as  It 
it  arose  in  an  action,  brought  by  the  (letendant.  against  the  plain- 
tiff, for  the  cause  of  action  stated  In  tbe  counterclaim,  and  de- 
manding the  same  judgment. 

I  BYS.     InnXrrtjil   Inunn   need   no^t>«  tried. 

An  isBUe,  the  disposition  of  which  isflot  necessary  to  enable 
the  court  to  render  the  appropriate  judgment,  is  not  required  to 
be  tried.  __ 

I  Vta,  [An'd.  IHOB,  1M>0.]  Wkat  ■■■iieB  to  he  tried  he- 
rore     OBe     JndKPt     pesalotlon     of     trlnl     In     tbe     iinprenie 

An  issue  of  law,  or  au  issue  of  fact,  triable  by  a  jury  or  by 
the  court,  must  be  tried  nt  a  term  held  by  one  judge  only. 
In  the  supreme  court,  an  issue  of  fact  triable  by  jury  must  bt' 
tried  at  a  trial  term  thereof,  and  nn  issue  of  fact  triable  by  the 
conrt  may  be  tried  at  a  trial  term  or  a  special  term  of  the  supreme 
court  as  prescritted  in  the  general  rules  of  practice.  Except  in  the 
Brat  and  second  judicial  districts  an  ifsue  of  law  may  be  brought 
on  and  tried  at  any  term  of  court  as  a  contested  motion. 
I.Ma,  A.  Nd  l.lM(^cli.  M.   laedHrtSapt,  1,  IWU. 
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JB77.   rAB'd.  1ST7,  188X.  ISOG.  18tM.  ISftO.  I80S.)     Notlri-  of 
Hi   nnd  notf  of  tsiiiie.     Calendur  to  br  preiHiFrd. 

At  any  tim?  after  the  Joinder  o(  inxue.  Hnil  at  least  foDrtePO 
days  before  the  dimmenceraent  of  the  term,  either  party  may 
serve  a  notiee  of  trial.  The  party  HeryinR  the  notire  must  Bl* 
with  the  elerk  n  note  of  ii>Hue,  statitift  the  title  of  the  netion.  tho 
namea  of  the  attorneya.  the  time  when  the  lB»t  pleading  was 
served,  the  nature  of  the  insiie,  whether  of  foot  or  of  law:  and. 
if  an  isHiie  of  fact,  whether  it  is  triable  hy  a  )iiry.  or  by  the 
court,  without  a  jiirj'.  The  note  of  issue  must  be  filed  at  least 
twelve  days  before  the  rommencement  of  the  term.  The  elerk 
must  thereupon  enter  the  cause  npon  the  calenilar  neeording  to 
the  date  of  the  issue.  Tho  elerk  miint  prepare  the  enlendar  and 
have  the  neeessary  popies  ready  tor  distribution  at  least  five 
days  before  the  coramen cement  of  the  term.  In  the  eounties  of 
New  York.  KingH.  Queens,  Richmond.  Albany.  Erie.  Monroe. 
Onondaga  nnd  Westchester,  where  a  party  has  served  a  notice 
of  trial,  and  filed  a  note  of  issne.  for  a  term  at  which  the  case 
is  not  tried,  it  in  not  necessary  for  him  to  serve  a  new  noticf 
of  trial,  or  file  a  new  note  of  issne.  for  a  succecdinft  term:  and 
the  action  must  rcniuin  on  the  calendar  until  It  is  disposed  of. 

Co.  Vtvc.,  lurt  nf  I  Xn.  ■>  mm'd  bf  L.  1H1S.  cb.  Ul.  ;  9;  L.  IHMl,  ch.  5«B; 
L,  isas.  rti.  TO;  L.  IBBS.  cb.  IS:  L.  1903.  cb.  Bl.     Id  rOrrt  Sppt.  I.  Ifina. 

I  978.  [Av'd,  ISTT.I  ISBVeB  kaw  srHaarad.  Order  9t 
dl*DOSltt«a  at  m,  larr  trrn. 

The  iBBuea  on  the  calendar  must  be  arranged  by  the  clerk  tn 
the  following  order: 

1.  IsBues  of  fact. 

2.  IsaueH  of  law. 

Where  a  Jury  is  in  attendance,  the  Isauea  must  be  diapoaed  of 
Id  the  same  order;  unlesa,  for  the  conveaieoce  of  parties,  or  the 
dispatch  of  buainesB.  the  judge  holding  the  term  otherwise 
directs. 

BsbUltBta  (or  Os.  PiDC.,  |  2ST;  am-la. 

I  0T9.    Id.)  wk«B  m  Jary  doeB  Bol  attead. 

Where  a  Jury  Is  not  In  atteudsuee,  iMuea  of  Uw  hare  a  pretar- 
eDce  over  liBuee  of  fact;  nnleBB  the  judge  holding  the  term  otlker- 
wiae  directs. 

9BM   0*.   PhM..    I   XE. 


I   •80.     [Am'd,   1B7T.]      Kltker    party    may  Itrlav   IsaBC    «• 


holding  the  term,  for  good  cause,  otherwise  directs,  may  proceed 
with  the  cause,  and  take  a  dismlsaal  of  the  complaint,  or  a  rer- 
diet,  declBion.  or  judgment,  bb  the  case  r^uires.  An  inquest,  for 
want  of  an  affidavit  of  meritB,  cannot  Im  taken  where  the  answel 
Is  verified, 
O*.  Prae.,  I  St,  am'di  L.  ISTS.  dl.  431,  }  10.    Bh  aa;e  3S. 


D,g,t,ioflb,GoogIe 
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f  881.  Wbat  vB»en  to  bv  fnrBlmhed  ••■  trl»l,  Kn«  by 
wkom. 

Where  the  Isane  is  brought  to  trial  by  the  plaintiff,  he  miut 
fumiBh  the  court  with  copies  o(  the  BummonB  and  pleadinKi,  aod 
of  the  offer,  if  anr  has  i>eeii  made.  Where  the  iisae  Ih  broncbt 
to  trial  by  the  defendant,  and  the  plaintiff  does  not  furnish  those 
papera,  they  must  be  furnished  by  the  defeudaut 


D,g,t,ioflb,GoogIe 


PLACE  OF  TRIAL. 

AHTICLB  SBCOMD. 

Tnep  ace  vf  tiiU. 


I,  irtiPK  tlie  nhjtct  ttaeraol  I*  ■ 


}   the   *abj  Ht 
llierest  ■■   HKaated. 

Each  of  the  tollowiDg  actioDs  must  be  tried  in  the  CDuntr. 
iD  which  the  subject  of  the  action,  or  some  part  thereof,  is  aitu- 
ated;  an  action  of  cjeotmcnt;  for  the  partition  of  real  property; 
for  dower;  to  foreclose  a  mortgage  upon  real  property,  or  upon  a 
chattel  real;  to  compel  the  determination  of  a  claim  to  real  prop- 
erty; for  WHBte;  for  a  nuiaance;  or  to  procure  a  judgment,  direct- 
ing a  conveyance  of  real  property;  and  every  other  action  lo  re- 
cover, or  to  procure  a  judgment,  eBtabliahing.  determining,  defin- 
ing, forfeiting,  annullint;,  or  otherwise  affecting,  an  estate,  right, 
title,  lien,  or  other  interest,  in  real  propert?,  or  a  chattel  real. 
But  where  ail  the  real  property,  to  which  the  action  relates,  ii 
situated  without  the  State,  the  action  muat  be  tried,  aa  prMcrilied 
in  section  984  of  this  act, 
SnbUllat*  for  pert  at  Co.  Proc.,  |  123. 

I  OSa.  [Am'd,  1N77.]  Otk«r  Kctloait  where  the  c«aae 
Ihrreol   aroBe. 

An  action,  for  either  of  the  following  causes,  must  be  tried  In 
the  county,  where  the  cauBe  of  action,  or  some  part  thereof,  arose: 

1.  To  recover  a  penalty  or  forfeiture,  imposed  by  statute,  ex- 
cept that,  where  the  offence,  for  which  it  is  imposed,  was  com- 
mitted on  a  lake,  river,  or  other  stream  of  water,  situated  in  two 
or  more  counties,  the  action  may  be  tried  in  any  county,  border- 
ing on  the  lake,  river,  or  stream,  nnd  opiwsite  to  the  place  where 
the  offence  was  committed.  But  in  an  action  where  the  people  of 
the  State  are  a  party  to  recover  a  penalty  for  treepsM  upon  the 
lands  of  the  Forest  Preserve,  the  action  may  be  tried  in  a 
county   adjoining  the  county   where   the 

2.  Against  a  public  orfcer,o.   _  , , -   -„ 

execute  his  duties,  for  an  act  done,  in  virtue  of  hia  once,  or  tor 
an  omission  to  perform  a  duty,  incident  to  his  office;  or  against  a 
person,  who.  by  the  command  or  in  the  aid  of  a  public  officer,  haa 
done  any  thing  touching  his  duties. 

3.  To  recover  a  chattel  distrained,  or  damages  tor  distraining 
a  chattel, 

I  »»«.    Otber  nctlOBa,  aefordlBS  to  the  renlflenee  at  the 

An  action,  not  BpeciEed  in  the  last  two  sections,  must  be  tried 
in  the  eonnty,  In  which  one  of  the  parties  resided,  at  the  com- 
mencement tneroof.  If  neither  of  the  parlies  then  resided  in  the 
State,  it  may  be  tried  in  any  county,  which  the  plaintiff  deals- 
nates,  for  that  purpose,  in  the  title  of  the  complaint. 
eo.  Pmc.,  I  i». 
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I  88S.   PtaPC  of  trial.  If  pFopcr  coanly  not  dcalviiBtcA, 

If  the  couDtr,  designated  in  the  complaint,  as  the  place  of  trial, 
M  not  the  proper  count;,  tlie  action  may  not  with  Btandiag  be  triea 
therein;  unlees  Ilie  place  of  trial  U  changed  to  the  proper  county, 
upon  the  demand  of  the  defendant,  followed  by  tlK  consent  of  the 
p&intiff,  or  the  order  of  the  cotirt. 
SnlwUtate  toe  Co.  Fiw.,   iMit  of  |  IX. 

I  BS8>  Defendant  laar  demand  ekasKc)  proeeedinaa 
tkcmpon. 

Where  the  defendant  demands  tbat  the  action  be  tried  in  the 
proper  connty,  tils  attorney  mnat  serve  upon  the  plaintiff's  attor- 
ney, with  the  answer,  or  before  service  of  the  answer,  a  written 
demand  accordioKly-  The  demand  must  specify  the  county, 
where  the  defendant  requires  the  action  to  l>e  tried.  If  the  plain- 
tiff's attorney  does  not  serre  his  written  consent  to  the  change,  aa 
proposed  by  the  defendant,  within  five  days  after  serrice  of  the 
demand,  the  defendant's  attorney  may,  within  ten  days  there- 
after, serve  notice  of  a  motion  to  change  the  place  of  trial. 
Id.    Bh  Bull  48. 

I  B87.  When  conFt  mar  chaave  the  plaae  at  trial. 

The  court  may,  by  order,  change  the  place  of  trial,  in  rither  of 
ttie  following  cases; 

1.  Where  the  connty,  designated  for  that  purpose  in  the  com- 
plaint, is  not  the  proper  county. 

2.  Where  there  ih  reason  to  tielieve,  that  an  impartial  trial  can- 
not be  had  in  the  proper  county. 

3-  Where  the  convenience  of  witnesses,  and  the  ends  of  ina- 
tice,  will  be  promoted  by  the  change. 
Co.   Prw.,  part  of  |  lie. 

t  988.  [Aaa'd,  18TT.]  HIlMt  ai  ohnnKln*  (he  pla«e  af 
trial. 

Where  the  place  of  trial  is  chsnged  to  another  connty,  the 
mbaeqnent  proceedings  shall  be  had  in  the  county  to  which  the 
dianse  >■  made,  the  same  as  if  it  had  been  designated  In  the 
cmnnTaiat.  as  the  place  of  trial;  except  as  otherwise  directed 
bf  the  court,  or  provided  by  the  written  consent  of  the  parties, 
filed  with  the  clerk.  And  the  clerk  of  the  county,  from  which  it 
ia  changed,  mnst  forthwith  deliver  to  the  clerk  of  the  coonty, 
to  which  it  Is  changed,  all  papers  filed  In  the  action,  and  certiSed 
coptea  of  all  minutes  and  entries  relating  thereto,  which  must 
be  filed,  entered,  or  recorded,  as  the  case  requires,  in  the  office 
of  the  last  named  clerk. 
M.,  t  las.  list  HBicoM,  ini'd.   Sm  Bole  Z. 

I  •8S-  [Am'd,  1877.]  Bfle«t  «r  order  chanailaK  place  of 
trfni. 

An  order  to  change  the  place  of  trial  takes  effect,  upon  the 
entry  thereof,  in  the  otbce  of  the  clerk  of  the  county,  from  which 
the  place  of  trial  la  changed.  But  for  the  purposes  of  the  place 
of  hearing  a  motion  to  set  it  aside,  or  an  appeal  therefrom,  the 
place  of  trial  is  deemed  unchanged. 

f  SMI.     tAH'd,   18TB.]      iHne-   of  Ian-,  where  trlahU^ 

An  iMue  of  law  may  be  tried  in  any  county  within  tb«  judicial 
district  embracing  the  county  wherein  the  action  is  triafile:  but 
after  the  trial,  the  dedsioa  and  all  other  papers  relating  to  the 
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I  action  In  the  anpceme  c 
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EXCEPTIONH. 


ExeepUon*,  case,  and  viotionafor  a 

DtdMtoaotUiffConTiorT^tkiaar 


■ricr  dSM  of  blU  br 

n   trUl   trt    IniT. 

nide  iBd  uttlMt, 

jndce'a    mlnutea;    ipiwil   frvm   ardtt 

tikcD    DpoD    1    jnrr    trial,    lieard    b; 

tooi.  IwionTT""' 

ion.  When    metlon    tor    new   (rlgl    to    b*    nad*    ■[    apHUl   ttTju.    Bo- 
alrlrtlaCB  tlioHnpoD. 

iporlal  pn>TlBloEia  aDpUoablt  tboroto. 
lOM.  Motion    tor    new   IWBctiiK.    allEr    trial    at   apMlOc    qoeatloBI   bj    a 

1KB.  PiBil    jDdKinmt.    Ftr.,    not    itiTOd,    by    molloD    ror   ■    nair    tclll. 

Molioa  nuT  br  hnrd  atterwarda. 
TMtL  Wbrn  oiwpllan  not  to  pnlndic«  motion  for  ne*  trial. 

I  am.  What  rallasB  mar  be  neeptFd  to. 

An  eiireptluD  may  be  taken  to  the  ruling  of  the  conrt  or  of 
t  Rln««.  upon  a  <|UPi<tion  of  law.  arising  upon  the  trial  of  au 
ime  of  tact.  Bxoopt  aa  preacribeil  in  aection  1180  of  tbis  act, 
M  eii-eptiDii  caunot  !«■  taken  to  a  rnliuK,  upon  a  question  of 
hrt.  For  the  purpoeea  of  this  article,  a  trial  by  a  lury  ia 
Kfanled  as  continniiiK,  until  the  verdict  is  rendered. 

I  MX.  (Added,  ItMKt.]    OccUlon  of  tb«  eoort  op  referee. 

TpuD  the  trial  of  nn  issue  ol  tact  b;  a  referee  or  bj  a  court 
vitbout  8  jury,  B  SodiiiK  of  fact  witbont  any  evidence  tending 
It  rostaiu  it.  is  a  riiting  upon  a  question  of  law  within  the 
mFtnitm  of  the  last  section.  The  appellate  division  of  the  su- 
piTDif  roart  sbali.  on  appeal  from  s  jndgment  entered  on  the 
fHOTt  Of  B  referee,  or  the  deeiaion  of  a  court  on  such  trial. 
nview  ill  quewtions  of  fact  and  of  law.  and  may  either  modify 
or  ilBnii  the  judgment  or  order  appealed  from,  award  a  new 
InL  or  grant   to   either  party  the   jadgment   which   tbe   facta 

t^  im.  rh.  K.     In  rffrct  Sept.  1,  IMS. 

I  IM.  WkpB  (Uid  kow  exeeptloiu  nuay  be  tKken,  mttrr 
ctaw  ol  trial  br   eonrt  or  referee. 

Wbfl¥  an  isxue  of  fact  in  tried  by  a  referee,  or  by  the  court. 

*iillont  a  jury,  an  eiteption  to  a  ruling,  upon  a  question  of  law. 

Bude  after  the   cauise   is   finally   submitted    muxt   be   taken,    by, 

filii?  1  notice  uf  the  exception  in  the  clerk's  office,  and  serving 

'  t«Bj  thereof   upon   the  attorney   for  the   adverse  party.    The 

:    'Ktption  may  \ie  so  taken,  at  any  time  before  Che  expiration  of 

:    I"  daja  after  service,  upon  the  attorney  for  the  exceptant,  of  a 

'    "TO  of  the  decisicm  of  the  court,  or  reimrt  of  the  referee,  and  a 

;    'P'*'^  noliee  of  the  entry  of  judgment  thereupon.    If  the  notice 

I    ''<  cK^jiiioa  is  filed  before  the  entry  of  tinal  judgment,   it  must 

w  nwrted  in  the  judgment- ml  I;  if   afterwnrdK.  it   must  be   an- 

I    °*ied  tu  the  judgment-roll.    Id  either  case,  it  constitutes  a  part 
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at  the  papera,  upon  which  &□  appeal  from  the  Judgment  must  be 
heard. 
Put>  of  Oo.  Froc.,  H  MB  and  2ra,  modified  ind  ini'il.    S4.<'  |  ses. 

I  99S.  Id.t  darlmv  tke  trial,  or  bpoii  trial  br  Ja'r- 

In  any  other  rn«e,  na  i^ieeiitioii  iiiiiKt  !«  tflktu,  at  the  time 
when  the  ruling  is  made,  unk^sa  it  ia  tikpii  to  the  <'harg«  iriven 
to  tbe  iurj:  In  which  orbp,  it  mnat  be  taken  before  the  jury  hare 
rendered  their  verdict.  It  oiust,  ut  the  time  when  it  in  taken, 
be  reduced  to  writing  b;  the  exi-eptant,  or  entert-d  in  the  minaten. 

From  2  R.  S.  42:.  J  13.  tad  Id.,  {  T4,  ai  nuiiliat'd  tiy  Co.  Proc..  |  9M,  iim'd. 

I  i»9e.  RnllBv  Fxeepted  to)  h«w  rrvimra. 

A  ruling,  to  whii'h  an  exception  is  taken,  bb  prescribed  in  the 
last  four  sections,  can  be  reviewed  only  iiiKin  an  appeal  from  the 
judgment,  rendered  after  the  trial;  except  In  n  caae,  where  it  Ik 
expressly  prescribed  by  law,  that  a  molioD  for  a  new  trial  nay 
be  made  thereupon. 

t  MtT.  lAm'd,  189S.I  Case,  whea  arerHam  baw  aiade 
and  arttled. 

When   a  party   intends  to  appeal   from  a 

after  the  trial  of  an  iaaue  of  fact,  or  to  mo' 

Buch  an  issne,  be  uiuxt,  except  as  otherwise  urescrilied  by  Inw. 
malie  a  caae.  and  procure  the  annie  lu  he  settled  and  Bigned.  by 
the  judge,  justice  or  the  referee,  by  or  before  whom  the  action 
was  tried,  as  preatribed  in  the  general  rules  of  practice:  or,  in 
a  case  o(  the  death  or  disabilitj'  of  tlic  iiid«c,  justice  or  referee. 
Id  such  manner  as  the  court  directs.  The  cnKc  miiat  contain  so 
luucb  of  the  evidence,  and  other  proi-eeditiKs  tipon  the  trial,  sh 
is  material  to  tbe  queatlona  to  be  raised  thereby,  and  also  the 
exceptions  taken  by  the  party  makiug  the  i*atH>;  land  in  n  caae 
where  a  spccisl  question  is  submitted  tii  Ibe  jury,  or  tbe  jnry 
have  assessed  damages,  such  exceptions  taken  by  any  party  to 
the  action  as  shall  be  net'eHxary  to  deti>rruiue  whether  there 
should  be  a  new  trial  in  case  the  judgment  should  l)e  reversed). 
If  it  afterwards  becomes  necessary  to  separate  tbe  cxc<>ptiuns, 
the  separation  may  be  made,  and  tbe  exceptions  may  be  slated, 
with  BO  much  of  the  evidence  and  other  proceedings,  aa  is 
material  to  the  questions  raided  by  them,  in  n  case,  prepared 
and  settled,  as  directed  in  the  general  rules  of  practice;  or  in 
the  absence  of  directions  therein,  by  the  court,  upon  motion. 
It  is  not  necessary  to  state,  in  a  case,  that  a  finding  upon  the 
facts,  or  a  raliag  upon  the  law.  wan  made,  where  the  finding 
or  ruling  appesrs  in  a  referee's  report,  or  in  the  decision  of  the 


iSfiS.  IVhen  appeal,  rto..  mar  be  heard  witkoat  a  aaa». 
t  la  DOt  necessary  to  make  a  case,  for  the  purpose  of  moving 
for  a  new  trial,  upon  the  minutes  of  the  jadge,  who  presided 
at  a  trial  by  ii  jury:  or  upon  an  allegation  of  irregalarity.  or 
surprise;  or  where  a  party  intends  to  appeal  from  a  judgment 
entered  upon  a  referee's  report,  or  a  decision  of  the  court  upon 
a  trial,  Without  a  jury,  and  to  rely  only  upon  esceptlona,  taken 
aa  prescribed  in  section  994  of  this  act. 
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g  WW.  [Aai-d,  lUfM.l  Motion  rop  nrw  trlol  nitoB  jDiltTr'o 
^iBOtrpi  appenl  from  order  tbvreDpott. 

Th<-  Jiiilfce,  pmtidiuK  at  a  trial  by  a  jury,  iiiuy,  in  hiii  diKvretlou, 
eulertain  a  iiiotiuu.  lunile  iipun  fain  iniuutm.  Ht  the  Msnie  tenn.  to 
■et  BHiilp  tht>  riirilift  ur  a  diivctioii  OtMiiiBHiiif:  tht?  complaint  and 
srant  a  new  trial  iiiNin  i>M-^ptiDUK;  or  tiei-nuw  th«  Tcrdirt  is  for 
ticenrivr  or  iimiiincivnt  damaai-M,  or  othentisc  TOntrary  to  the 
eridenoL'.  or  I'oulrary  to  law.  It  uo  appeal  is  taken  from  the  or- 
der, made  uimn  the  nioliuu,  it  muKt  bt-  heard  iijiuu  u  i-ase  pre- 
pared snd  Hetlltd  in  the  usual  manner, 
(to.  Tnir.,  p«n  i.f  g  2tn,  nurd,   Sw  {  11)03.  num. 

I  lOOO.  |Am-d.  IHM.I  When  and  ksw  exceptloni,  taken 
■poB  *  Jvr>'  trial,  krard  \ty  tkc  appellate  division. 

Upon  the  application  of  a  party  who  has  taken  one  or  more 
exreptiona.  the  jndge,  prenidinj;  at  a  trial  by  jury,  may.  in  his 
discretiou.  at  any  time  during  the  aame  term,  direct  an  order 
10  be  entered.  Ihat  the  eiceptionB  to  taken  be  heard,  iu  the  first 
instanre,  by  the  appellate  division  of  the  Kupreme  eourt;  and 
tliat   jildfcinent  be   suflpended.   in   the   mean   time.    At  any    I 


before  the  hearing  of  the  exeeptions,  the  order  may  be  revoked 
or  modified,  upon  notit-e.  In  court  or  out  of  court,  by  the  judge 
who   made  It:   or  it   may   be  net   anide   for   irregularity,   by   the 


_.  .    ,  a  thereof,    llnlesn  it  is  no  revoked  or  set  aside. 

the  exceptiniui  must  be  heard  npon  a  mutloD  for  a  new  trial, 
whicti  Qinut  be  decided  bj  the  appellate  divli^ion.  The  motion  is 
dt'tmed  to  hare  been  made,  when  the  order  was  granted;  and 
either  party  may  notice  it  for  hearing  at  a  term  of  the  appellate 
division,   upon  the  exceptiona. 

L.    IMS.  Ph.  »M. 

I  l«*t.  I  AiB>«,  IHSa.]  Motloa  for  sew  trial  ky  the  appel- 
latr  dIvlatoD.  ^hen  trial  vraa  by  eonrt  or  referee. 

Wfajerp  the  decision  or  report,  rendered  upon  the  trial  of  an 
iKKiie  of  fact  by  the  court,  withont  e.  jury,  or  by  a  referee, 
direptH  an  interlocutory  Judgment  to  be  entered;  and  farther 
pron^edlnga  must  tw  taken,  before  the  court,  or  a  Judge  thereof. 
or  n  referee,  before  a  flnal  Judgment  can  be  entered,  a  motion 
for  a  new  trial,  upon  one  or  more  exceptionH,  may  be  made  at 
a  term  of  the  appellate  division  of  the  siipteme  court,  after  the 
entry  of  the  interlocutory  Judgment,  and  before  the  commenc-i'- 
Bimt  of  the  hearing  directed  Ibereiu.  The  time  within  which 
(he  party  muict  except,  for  that  purpose,  to  a  ruling  of  law,  made. 
upon  KOch  a  trial,  by  the  Judge  or  the  referee,  after  the  clone  of 
the  Imtimnny,  la  ten  days  after  xervice  of  a  copy  of  the  decinion 
or  rppoi^i  and  notice  of  the  eutry  of  the  iuterlocntory  Jndginent 
then-iipnn. 

I  1002.  Wken  motloa  for  aew  trial  lo  be  made  at  npe- 
elsl  trrk*.     Reatnetlaaa  tkcreapoo. 

In  a  caw.  not  iipecilied  in  the  lant  three  sectiona,  a  motion  for 
a  new  trial  uiuat.  in  the  firat  instan<'e.  1>e  heard  and  dei'ldinl  at 
(hp  aiiffial  term.  Bmt  wherr  it  tn  founded  npnn  an  allegation  of 
iTr>ir.  In  a  finding  of  fact,  or  ruling  uiHin  the  law.  made  by  the 
joitKe  upon  the  trial,  it  canuot  be  made  unles!)  notice  therefor 
he  KiTpn  before  the  expiration  of  the  time  within  which  an 
appeal  ean  be  taken  from  the  Judgment,  and  it  cannot  be  heard 
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at  a  special  tprm  held  by  another  judge;  uDleBS  the  judge,  trbo 
pivBidpd  at  the  trial,  is  dead,  or  his  term  of  office  has  expired, 
or  he  is  diaqualifled  fur  au;  reHHon.  or  be  apeoially  directs  Ibe 
motion  to  be  heard  before  another  judge.  And  a  trial  by  a 
referee  eannot  be  reviewed,  by  a  motion  for  a  new  trial,  fouDded 
upon  BUeh   an  allegHtloQ,  exeept  m  a   caHe  HpeciGed   In   the  Ust 


hie  thereto. 

The  pruviHiou«  of  this  article,  relating  to  the  pn^eedinics  ta 
rpvlew  a  trial  b;  a  jury,  are  applioable  to  the  trial,  br  a  jury, 
of  one  or  more  apeeifie  giieationB  of  fact,  arising  upon  the  lasues. 
in  an  action  triable  by  the  court.  But.  except  in  a  case  specified 
in  section  9T0  of  tbia  act,  a  new  trial  may  be  granted,  as  to  some 
of  the  qneationa  so  tried,  and  refused  as  to  the  others:  and  an 
error.  In  the  admiasion  or  exclusion  of  evidence,  or  lu  any  other 
ruling  or  direction  of  the  judge,  npon  the  trial,  may.  in  the  dis- 
iTetion  of  the  court  which  reviewa  It.  be  disregarded,  if  that 
ntan  la  of  npiulon.  that  substantial  jastice  does  not  require  that 
a  new  trial  Hhonld  be  granted.  Where  the  judge,  who  presided 
at  the  trial,  neither  entertains  a  motion  for  a  new  trial,  nor 
directs  exceptions,  taken  at  the  trial,  to  be  heard  at  a  term  of 
the  appellate  division  of  the  supreme  coutt,  a  mntioD  for  a  new 
trial  can  be  ma4e  only  at  the  term,  where  the  motion  for  final 
judgment  is  made,  or  the  remaining  issuoB  of  fact  are  tried,  a^i 
the  case  require*. 

L.  l8Sfi,  cb.  Mfl.    Sff  inle.  ]  WIO. 

I  lOIM.  Motion  tor  aew  kesrlnVt  m-ttrr  trial  «t  upceiae 
VBFStloBit  by  B  referee. 

In  an  action  triable  by  the  c 
made,  to  report  upon  one  or 
involved  in  the  Issne,  a  motion  for  a  new  hearing  may  be  made 
at  a  special  term,  at  any  time  before  the  bearing  of  a  motion 
for  final  judgment,  or  the  trial  of  the  remaining  issueti  of  fact. 
The  motion  must  tie  made  upon  alfidavits,  unless  the  court,  or 
a  judge  thereof.  dlreWs  a  case  to  be  prepared  and  Nettled. 

1  lOOS.  FIdiiI  JodKiaeBt,  etc  not  Btsyed,  kr  moflan  f«p 
a.  new  IrlaJ,     Motion  mnr  be  heard  nMemrda. 

The  entrj-  of  fiual  judgment,  and  the  Bnlwequent  proceedings 
to  collect  or  otherwise  enforce  it.  are  not  stayed  by  an  exception, 
the  preparation  or  settlement  of  a  i'ase.  or  a  motion  for  a  new 
(rial,  unless  an  order  (or  such  a  stay  is  procured  and  served: 
and  the  entry,  collection,  or  otber  enforcement  of  a  jadgment 
di>eH  not  prejudice  a  subsequent  motion  for  a  new  trial.  Where 
a  new  trial  is  granted,  the  court  may  direct  and  enforce  restitu- 
tion, as  where  a  judgment  Ib  reversed  upon  appeal. 

L.  isnj.  cb.  lie.  f  1  (4  tCdm.  tSU),  ■mil. 

1006.  When  exception  not  to  prejBdlee  nottom  for  new 


trim. 


taking  of  nn  exception,  upon  a  trial  by  a  jury,  or  the  state- 
iiiciii.   ihereiit  in   a   cuxe,   as   prescribed   In  this  article,   does   not 
|>rejlldice  n  motion  for  a  new  trial,  on  the  ground  that  the  ver- 
dict was  contrary  to  evidence:  hut  such  a  motion  may  be  made, 
3B4 


NEW  TRIALS. 


I  lOOT.  lAm'd,  1883  und  ISfrl.]  NotCB  «t  •teBOSTa»bpr 
^uy  be  tTMted  lu  (nlBBtcn  of  the  Jadsr. 

Thp  QotM  of  aa  offlclal  Bteuogrnpher  or  aaaistant-HtPDOgrapher. 
taken  nt  a  trial,  n-ben  written  oat  at  teoKth.  may  be  treated,  in 
Ibp  dfaor^tion  of  the  judge,  aa  the  minutes  of  the  Judge  upou 
rhc  trial,  for  the  purpuaes  of  this  nrtii'lc.  Whi'ii.  by  pruTixion  i>r 
law,  a  jnatice  of  the  aupreme  rourt  of  thtK  Slate,  by  his  order, 
in  wriling,  dul^  entered  iu  s  county  (-trrk'x  ofUce  in  the  judielni 
ilMtrict  of  said  juBtice  apportions  the  slenoxrapher's  anlary 
■uion^  the  seTeraf  counties  of  said  Judicial  district,  or  requireti 
ihe  duplication  of  any  stenographic  notes  taken  in  aaid  jadlclai 
•lixtrict.  no  notice  of  the  application  for  said  order  shall  be  ad- 
jodged  aecessary  upon  any  board  of  BUperrieora  in  said  Judicial 
ilistriot.  and  the  liability  for  compensation  tor  sacb  senrlcea 
ihall  be  deemed  fixed  upon  the  performaDce  of  the  work. 

a«-  II  83-8T.  Mnf. 
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i!§  1008-10  TRIALS  WITHOUT  JURY. 

TITUI  II. 
TriaU  without  a  jurjr. 

8m.  lOOe.  U  trUI  b;  Jn 
■MM,  Trial    bt  Jnr 

1010.  DecUlou   Dpoi 

ot  fkUun. 

1011.  BaTarean  '- 
1011.  QuKlillciiU 


1D24.  DiuIulntloDi  Df  ■  rerem. 

1030.  Serenl  nten«  mar  be  appolntwl. 

1030.  Fnecfldlsn  lEcnteted  wbcn  tbere  in  KT^nl  TeE«TB«. 

I  1008.  lAm'a,  18TT.]  If  trial  br  Inry  waived,  HCtloB 
■inat  ba  tried   br   the  conrt. 

In  aa  action  triable  by  a  jnry,  i(  the  parties  waive  the  triaL 
by  B  jury,  of  the  iasne*  of  fact,  the  action  must  be  tried  by  the 
court,  without  a  jury;  unleBH  a  reference  is  directed,  in  a  case 

Sreacrlbed  by  law.  (1)  But  each  an  action,  otiter  than  to  rPcuriT 
aniBKes  for  breach  of  a  contract,  cannot  be  tried  by  the  court. 
without  a  jury,  unlesa  the  judge,  presiding  at  the  term  where  it 
is  brought  on  for  trial,  BHsents  to  such  a  trial.  (2)  His  renml 
BO  to  assent  Ronuis  a  waiver,  made  bb  preHcribed  in  subdlviaion 
second,  third,  or  fourth  of  the  next  sectioo. 
<1)  CoriMIKUidl  to  Co.  Five.,  If  SS3.  3(M.    (2)  Fconi  Co.  Pruc..  |  SM. 

I   looa.  TpIsI  br  Jnrrr  how  wKlTe4. 

A  party  may  waive  his  right  to  the  trial  ot  the  laaoe  of  fact, 
by  a  jury,  In  any  of  tbe  following  modes: 

1.  By  fBihng  to  appear  at  the  trial. 

2.  By  filing  with  the  clerk  a  written  waiver,  signed  by  the 
attorney  for  the  party. 

3.  By  an  oral  consent  in  open  court,  entered  in  the  minute*. 

4.  By  moving  the  trial  of  the  action,  without  a  jury.  or.  if 
the  adverse  pHrty  so  moves  it,  by  falling  to  claim  a  trial  by  a 
jury,  before  the  production  of  any  evidence  upon  the  trial. 

Oo.  Pim.,  nnHlnder  oC  1  264.  mo'd. 

I  lOlO.  DeBlston  npon  trlsl  by  the  coBrt,  whch  to  be 
ftledl  conaeiiaeiice  of  litllDre. 

Upon  a  trial,  by  the  court,  of  no  Issue  of  (act  or  of  law, 
ItB  deciBlon,  in  writing,  must  be  filed,  in  the  clerk's  office,  within 
tiveuty  days  after  the  final  ndjoiirnment  of  the  term,  where  the 
issue  was  tried.  If  It  is  not  so  filed,  either  party'mny  move,  at 
a  special  term,  for  a  new  trial  upon  that  ground.  If  the  decision 
has  not  been  filed,  when  tho  motion  ia  henrd.  the  court  must 
make  an  order  for  a  new  trial,  either  absolutely,  or  nnlcM  it  Is 


Google 


o.  10,  L  2  REKEItENCEB.  §§  1011-M 

filed,  wlthlD  a  Ubw  ipecified  in  the  order.  If  an 
new  trl»l  ia  made,  or  a  coDtlngent  order  for  a  new  t 
abaolute.  the  coats  of  tlie  former  trutl  abide  the  en 
Ob.  Prae..  put  o(  |  an,  tcn'd. 

1  lOll.  [Aai'd,  187B.]  He(er«*e«  br  oa>acBt|  wbca  mm* 
hm-wr  iBKde. 

Except  Id  a  case  specified  in  the  neit  Bection,  the  whole  isBue, 
or  an;  of  tbe  isanea  in  ao  action,  either  of  (act  or  of  law,  mart 
be  referred,  upon  the  cousent  of  the  parties,  manifested  by  * 
written  stipulation,  sigoed  by  thetr  attorneys,  and  filed  with  the 
derk.  Where  tbe  stipulatioD  does  not  name  the  referee,  tie  may 
be  desigoated  by  the  coart,  on  motion  of  either  part;.  Where 
the  HtipulatioD  namcH  the  referee,  tbe  clerk  mnst  enter  an  order, 
of  course,  referring  the  issue  or  issues  for  trial,  to  that  peraon 
onlr.  If  the  referee  named  In  a  stipulation  retnaes  to  serre, 
or  if  a  new  trial  of  an  nction  tried  b;  a  referee  so  named  ia 
rranted,  the  court  must  appoint  another  referee,  unless  tbe  Itlpll- 
ntioii   eipreasl;  provides  otherwise. 

Id.,  I  2T0,  and  part  of  |  2JS.  vitli  ■mcndmcal. 

I  l*ia.  [AiB'd,  isas.]  <tu>liao»tlaM  of  the  Uutt  seetloB.  '■^ 
Bat  a  refnenee  shall  not  be  made,  of  course,  upon  tbe  con.- 
seat  of  the  parties,  in  an  action  to  annul  tbe  marrio^  or  for  a 
divorce  or  a  Heparation;  or  an  action  aKoinut  a  corporation,  to  ob- 
tain a  dissolution  thereof,  the  appointment  of  a  recoirer  of  Its 
(ropert7,  or  the  dlstrlbntlon  of  Its  property,  unless  it  is  brought 
T  the  attorney-general;  or  an  action  wherein  a  defendant,  to  be 
■(Fected  by  the  result  of  the  trial,  is  aji  infant.  In  a  cnse  Bi>eci- 
fi«d  iu  this  section,  where  the  parties  consent  to  a  reference,  the 
court  may.  in  Its  dlncretion,  jjrant  or  refuse  a  reference:  snd, 
where  a  reference  is  granted,  the  court  must  desiennte  the  referee. 
It  the  referee,  thus  designated,  refuses  to  serve,  or  if  a  new  trial 
of  an  action  tried  by  a  referee,  so  designated,  fs  Igranted,  the 
(ourt  moat,  upon  the  application  of  either  party,  appoint  another 

Id.,  I  tT3;  I..  ISra.  Ob.  31T.    In  fBett  Bi-pl,  1.  1B9S.    S«  Rnla  TS. 
I  lOlS.    CoaapslaarT  referenae  for  th«  trial  of  laanaat  te 
wkat  cues  It  Bar  be  aiade. 

The  court  may,  of  Its  own  motion,  or  upon  the  application  of 
either  party,  without  the  consent  of  the  other,  direct  a  trial  ot 
the  issu^  of  fact,  by  a  referee,  where  the  trial  will  require  tha 
esamioation  of  a  long  account,  on  either  side,  and  will  aot 
require  the  decision  of  difficult  queetlonH  of  law.  In  an  action, 
triable  by  the  court,  witboat  a  jury,  a  reference  may  be  madey 
a*  preacrlbed  In  this  aection,  to  decide  tbe  whole  issue,  or  any 
of  the  laanes:  or  to  report  the  referee's  finding,  upon  one  or  mor« 
specific  qoeatkiDB  of  fact.  Involved  in  the  isaae, 

M..  put  vt  t  ni,  ua'd. 
AppllH  to  CllT  Own  M  Nnr  Xeck,  U  ISM,  Gb.  WM,  I  1. 

t  1*14.     Pri>e*c#lasB  wkere  the  vefereaoe  la  far  trial  •( 

Where  a  reference  Is  made,  aa  prescribed  in  the  laet  section, 
to  report  upon  a  spedfic  questFon  of  fact,  involved  in  tbe  Issue, 
and  the  deferminatton  of  one  or  more  other  issues  is  necessary, 
Id  order  to  enable  the  court  to  render  judgment,  they  must  bd 
tried,  either  before  or  after  the  filing  of  the  report,  as  the  court 
dlreota,  and  either  by  a.  jury,  or  by  the  court,  without  a  Inry, 
•a  the  case  requires.  Where  they  are  tried  by  a  Juir,  application 
f«r  Judgment  must  be  made  upon  the  verdict  and  the  roport. 
•ataOtBlB  lot  part  at  Cm,  Pioe.,  f  373.  • 

tw  aitT 
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I  lUlB.     CoBipiilaory  reference   vpoB  anestloBi  iMcMeat- 

The  court  ma?  likewise,  of  its  own  motion,  or  upoD  th«  appU' 
catiou  of  either  party,  without  the  conseDt  of  the  other,  dlTMt  » 
teterence  to  take  an  Hccouni,  and  report  to  the  court  tbeivon, 
either  with  or  without  the  testimony,  after  interlocutory  or  fink) 
judgment,  or  where  it  is  ueceegary  to  do  bo,  for  the  informfttioD 
at  the  court:  and  also  to  determine  and  report  upon  a  qneatioD 
of  fact,  arising  in  any  stage  of  the  action,  upon  a  motioD,  or 
otherwise,  except  upon  the  pleadings. 
Oa.  Proc.,  I  art,  IDbd.  2  ■□(!  B.      See  I  13a2,  port. 

I  1016.    Referee  to  l>c  ■vrorn. 

prescribed  in  either  of  the  foregoins 

.  ,  before  proceeding  to  hear  the  te«tJ- 

,, I   faithfully  and   fnirly  to   try  the   issues,   or  to 

determine  the  questions  referred  to  him.  as  the  case  requires, 
and  to  make  a  just  and  true  report,  according  to  the  beet  of  hii 
understanding.  The  oath  may  be  administered  by  an  officer 
specified  in  section  842  of  this  net.  But  where  all  the  parties, 
whose  interest  w'ill  be  affected  by  the  result,  are  of  age,  and 
present,  in  person  or  by  attorney,  they  mts  ezpiesalj  waive  the 
refereo's  oath.  The  waiver  may  be  made  by  written  stipulation, 
or  orally.  If  it  is  oral,  it  must  be  entered  in  the  referee's  minutea. 
3  B.  8.  ast,  t  tt  (2  adm.  888),  ani'd, 

I  lOlT.   Wltneue*  mmr  be  anbpoeMad. 

A  witness  may  be  subpoenaed  to  attend  before  a  referee,  ai^ 
pointed  as  i>rescribed  in  either  of  the  fore^lng  eectiona  of  ttita 
title,  to  lestify,  and,  in  a  proper  case,  to  bnng  with  him  a  book, 
document,  or  other  paper,  as  upon  a  trial  by  tlie  court. 

Jd.,  I  a,  tin-d. 

I  1018.    Qeneral  power  a  ol 

The  trial,  by  a  referee,  of  a_ _. ,  ,. 

law,  rauHt  be  brought  on  o|ion  like  notice,  and  conducted  in  like 
manner,  and  the  puoers  to  be  furnished  thereupon  nre  ffac  aame, 
and  are  furnished  in  like  manner,  as  where  the  trial  is  by  the 
court,  without  n  jury.  The  referee  exercises,  upon  such  a  trial, 
the  Eame  powers  as  the  court,  to  grant  adjournments,  to  pre- 
serve order,  itnd  punish  the  violation  thereof.  Upon  the  trial 
of  an  isiue  of  fact,  the  referee  exercises  also  the  same  pow^  as 
the  court,  to  allow  nmendments  to  the  summons,  or  to  tl» 
pleadings:  to  compel  the  attendance  of  a  witness  by  attachment: 
and  to  punish  n  witness  for  a  contempt  of  court,  for  non-attrnd- 
ance,  or  refusal  to  be  sworn,  or  to  testify.  Upon  the  trial  of 
an  issue  of  law,  the  referee  exercises  the  same  power  as  the 
court,  to  permit  a  pitrty  in  fault  to  plead  anew  or  amend;  lo 
direM  the  action  to  be  divided  into  two  or  more  actions:  to 
award  costs,  and  otherwise  to  dispose  of  luiy  question,  aridng 
npon  the  decision  of  the  issue  referred  to  him.  The  powers, 
conferred  by  this  Becflon.  are  exercised  In  like  manner,  and  upon 
like  terms,  as  simitar  powers  are  exercised  by  the  conrt,  upon 
a  trial. 

FIrat  thTM  HDtences  tram  ilie  Arst  tbree  mdUdcm  Df  Ca.  Pnw..  (  m,- 
Ow  remlDder  la  Mv.    Tlie  lut  KDtence  bat  o»  nten  lo  )  *>T,  anu. 
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I  lOlB.    [Am'd,  1882.)     Refcriw'B  reyortt  Trhen  to  be  mB^C) 

Upon  the  trial,  by  a  referee,  of  an  Issue  of  fact,  or  nn  issue, 
of  lair,  or  where  a  reference  is  made  hb  pre«cribeil  in  eection 
one  thonsaDd  auO  fifteen  of  this  act,  bia  written  reiHirt  must  be 
^ther  filed  mith  the  clerk,  or  deiivored  to  the  attorney  for  one 
of  the  parties,  within  sixty  days  from  the  time  when  the  cause 
or  matter  is  finally  submitted;  otherwise  either  party  may 
before  it  is  filed  or  delivered,  serve  a  notice,  npon  the  attorney 
for  the  HdTer«e  party,  that  he  elects  to  end  the  reference.  In 
nch  B  case,  the  action  must  thenceforth  proceed,  as  if  the 
rrierence  had  not  been  directed;  and  the  referee  is  not  entitled 

Co.  Pnic..  IMI  Kfltencs  gl  |  £TS. 

I  lOSO.    DOBble  or  other  Incrensed   diiniMce*- 
Where   the*   double,   treble,   or   other   increased   damases   are 
giren  by  itatnte,  the  decision  of  the  court,  or  the  report  of  the 
referee,   must  spe<:iry  the  sum  awarded  ns  single  damages,  and 
direct  judgment  for  the  increased  damuges. 

Sm   1    1184.    I»t. 

I  nan.  [Aai'd,  188S.1  Dcdsloa  of  eonrt  or  report  of 
p«f«T««,  Bpaii  trial  of  deinvrrer. 

The  decision  of  the  court,  or  the  report  of  a  referee,  upon  the 
trial  of  a  demurrer,  or  upon  the  trial  of  the  issues  of  fact  or  law, 
where  a  nonsuit  is  granted,  must  direct  the  final  or  Interlocutory 
judgment  to  be  entered  thereupon,  and  in  any  such  case  it  shall 
not  be  necessary  for  the  court  or  referee  to  malie  any  finding 
of  fart.  Where  it  directs  an  interlocutory  judgment,  with  leave 
to  the  party  In  fault  to  plead  anew  or  acoeiid,  or  permitting  the 
action  to  be  divided  into  two  or  more  actions,  and  no  other  issue 
remains  to  be  disposed  of,  it  may  also  direct  the  final  judgment 
to  be  entered  if  the  part;  in  fault  fails  to  comply  with  any  of 
the  directions  given  or  terms  Imposed. 
SabMltiitcd  foi  Co.  Proc.,  dit  at  i  Sff!;  U  ISW.  cb.  9M. 

I  loas.  lAaa'd,  18»0,  IMK).]  Declalon  of  coart  or  report  ot 
refrree  npoa  trla.1  of  tbe  whole  liiiiae  of  faet. 

The  decision  of  the  court  or  the  report  of  a  referee  upon  the 
trial  of  the  whole  issues  of  fact  must  state  separately  tbe  facts 
fuDDd  anil  the  conciusionB  of  law,  and  direct  the.  judgment  to  be 
entered  thereon,  which  decision  so  filed  shall  form  part  of  the 
jodgment  roll.  In  an  nctioo  where  the  costs  are  in  the  discretion 
of  (he  court  the  decision  or  reiwrt  must  award  or  deny  eiwis, 
and  it  it  awards  coHts  it  must  designate  the  party  to  whom  the 
toats  to  be  taxed  are  awarded. 
L.  ItWS,  *h.  B««:  U.  1B03,  cH.  8B.    In  cffpft  Sept.  1,  1«»3. 

I  102S.     [Repealed,  1S94.] 

I   10X4.  <tBaliaratlanB  of  b  referee. 

A  referee,  appointed  by  the  court,  must  be  free  from  all  just 
objections:  and  no  person  shall  be  so  uppoinlcd,  to  whom  all  tin- 
partim  objert,  eicept  in  an  action  to  annul  a  uiitrrinee.  <>r  for 
a  dirorce,  or  a  separation.    A  judge  cannot  be  appointed  a  ret- 
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erre,  in  an  ai-tion  broii)Eht  in  the  court,  of  wblch  he  ia  a  judgr. 
i>iit.'i>pt  by  the  n'rittou  cutiseiit  of  the  parties;  and.  In  that  caHe, 
he  cntmut  rcoeiTe  &tiy  eompeiiBntioa  as  referee. 
Co.  Pruc,,  part  or  f  213. 

1  1»2S.  SpvernI    rpfereea  may  he  ap^olatrd. 

Where  the  court  in  authorized  to  appoint  a  referee,  it  may,  in 
its  iIJHi^rotioii,  aiipoint  either  one  or  three.  Aud  where  a  refer- 
euee  Is  made  by  eotixetit  of  the  iiartieH,  they  may  select  any  num- 
ber of  refereeK,  uot  exceeding  fire. 

I    1026.  Proceed  I  Dun   reKBlBted   n-hrre  tkrre  >pe    aeTpntl 

referePB. 

Where  the  refereoc*  in  to  more  than  one  referee,  all  mnat  meet 
tcifrether,  niiil  hear  nil  Ibe  allOKHtionfl  and  proofs  of  the  parties; 
but  a  msjorily  may  appciEnt  n  time  niid  plare  for  the  trial,  decide 
any  question  which  arixes  npon  the  trial,  rIku  a  report,  or  nettle 
n  fam-.  Either  of  them  mny  admlnixier  no  oath  to  a  n^itnem; 
nud  n  majorily  of  IbORe  present,  at  a  time  and  plnee  appointed 
for  the  trial,  may  ndjonrn  the  trial  to  a  future  day. 

2  R.  a.  3S4,   J  4U  l2  Edm.  369). 
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TRIAL  JURORS. 
TITXiE  m. 


fotvln  Jurj. 
4.  PemlOea  ror  iwii-illeudaiice. 

AHTICLB    FIRST. 

QitaiifisaHont  and  Bxempliotis  of  trial  jurors. 
c  tan.  QnaUftatiOBB   or    trtil   ]nn>n. 

lies.  Onutii  puWlc  oracen  d^ualffl&l.  ''" 

ICai!  ElldEDM    ot   «I?miltjDD    Id    Hrlnlli    CKHa, 


1  lOar.    [Am'«,  188B.]     ^uaileatlOBB  of  trim  Jarora. 

In  Older  to  be  qualified  to  terre  as  a  trial  juror,  in  a  court  of 
Mord,  a  person  must  be: 

1.  A  mate  citiieu  of  the  United  States,  nni)  a  resident  ot  the 
sootr. 

2.  Not  leas  than  twenty-one,  nor  more  than  seventy  jean  of 

3.  Amessed,  tor  personal  property,  belonging  to  him,  in  bit 
l«n  right,  to  the  amount  or  two  hundred  and  fifty  OollarB:  or 
tt  owner  of  a  freehold  estate  In  real  property,  eltuuted  in  the 
Monty,  ttelouEinf;  to  him  in  his  own  right,  ot  the  vnliie  of  ooel 
■nndred  and  fifty  dollars;  or  the  husband  of  a  woman  who  is 
tW  owner  of  a  like  freehold  estate,  belonging  to  her,  in  her  own 

4.  In  the  posseanon  of  his  natural  faculties,  and  not  Inflnn 
«  decrepit. 

,  3,  Free  from  all  le^nl  exceptions;  ot  fair  chiirncler;  of  approved 
■tegrity;  ot  sound  judgment;   and  well  Informed. 
IR.  S.  411.  I  13  <3  Edm.  428);  L.  1B9S,  cb.  S2I. 

)  IM8.  Addition*!  ppwlaloa  mpeotinK'  property  qoBll- 
■cMlaa. 

Bn  a  person  who  was  assessed,  on  the  Inst  nHSPBsment-roll  ot 
w  town,  for  land  in  his  possession,  helil  under  n  contract  fur 
tt«  purchase  thereof,  upon  which  Imptovemenls,  owned  hy  him, 
Uie  been  made,  to  the  value  of  one  hundred  and  fifty  dollurs, 
■  QnaJifiCTj  to  serve  as  a  trial  juror,  iilthonch  he  does  n  ' 
™m  of  the  qualifications,  specified  In  wubdiv'""""  '""' 
tWlettion,  if  De  is  qualified  in  every  other  res 
1. !  1*.  tita. 

i  tnsD.    Certain  public   nfllcera  d  I  nil  anil  fled. 
Btdi  of   the   followlDg   officers   is    diNi^mililied   to   serve   as   » 
"aljnror; 

1- The  governor;  the  lieuteoaDt-goverDor:  the  goveruor'a  {ffl- 
itt  •ecretary, 

vloOglc 
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2.  Ttie  Becrctnry  o(  Slate;  the  comptrolLT;  the  State  treasurer; 
the  iilloriii'y-KeuerHl:  the  State  en^loei^r  niid  Burveyur;  u  canal 
comiuiBBiuuer;  au  mapector  o(  State  priaona;  a  canal  appraiser, 
the  Bui>erintcnij('lit  ot  public  inatruction;  the  auperitiletident 
ot  the  bank  department;  the  superintendent  ot  the  iniurance 
deparlDieiit;  and  Ibe  deputy  of  each  officer,  specified  ia  tbla 
BubUivlBiuu. 

3.  A  member  of  the  legislature,  during  the  session  of  the 
huuBr,  o(  which  he  is  a  member. 

■i.  A  judb'e  of  a  court  of  record,  or  a  aurrogate. 

5.  A   aherilf,   under-sheriff,  or   deputy-sheriff. 

6.  The  clerk  or  deputy-clerk  of  a  court  of  record. 

g    l<m<).     Pemons  entitled   to  claim  eivnaptlon   from  ssi^ 

Each  of  the  tollowiug  peraoas,  although  qualiSed.  is  entitled 
to  oxcnipliou  from  Berriee,  aa  a  trial  iuror,  upon  his  claiming 
eiemption  therefrom: 

1.  A  clergyman,  or  a  niinialer  of  any  religion,  officiating  aa 
auch,  and  not  following  any  other  calling. 

2.  A  reaident  officer  of,  or  an  attendant,  aaaiatant,  teacher, 
or  other  person,  actually  employed  in,  a  State  aEylum  fai< 
lunalica,  IdiotH,  or  habitual  dnmkardB. 

3.  [Atu'd,  INWO.]  The  agent  or  warden  of  the  State  priaoo:  the 
keeiier  of  a  county  ^ail;  or  a  person  actually  employed  in  a  State 
prieon  or  ouutitj'  jiiil  and  the  keeper  of  every  alma-house. 

4.  £A"  »in'd,  IHV9.]  A  practicing  physician  or  sargcou,  barinc 
patients   reiiulrliig     his   daily   profeasional   attention,    a    licensed 

fiharmoclBt  actunlly  engHKi'd  in  bie  profession  as  a  means  of 
ivelihood.  and  a  duly  registered  veterinary  surgeon  actually  en- 
gaged in  his  profcBsiou  as  n  means  of  llvelibooil. 

a.  An  attorney  or  counsellor  at  laiv,  regularly  engaged  in  the 
practice  of  the  law,  as  a  means  of  livelihood. 
0.  A  professor  or  teacher,  in  a  college  or  academy. 

7.  A  person  actually  employed  in  a  glass,  cotton,  linen,  woollen, 
or  iron  nianufacluring  comimny.  by  the  year,  month,  or  seaaon. 

8.  A  Buperinleudeut,  engineer,  or  collector,  on  a  canat,  aathor- 
ized  by  the  laws  of  t)ic  State,  which  is  actually  constructed  and 
navigated. 

9.  A  inasler,  cugincer,  asaistaut-engineer,  or  tiremao,  actually 
employed  upon  a  straui  rcsxel,  making  regular  trips. 

1(1  [Am'd.  ItMlX.1  A  anperiliteudcnt,  conductor,  or  engineer. 
I'uiploycil  by  a  railroad  cumtuiuy,  utlicr  than  a  street  railroad 
riiiii[i:iiiy:  or  an  o|>erator  or  asHistant  o|H'rator,  eiuployed  by  a 
|iri'KH  afHocialiou  or  a  telegraph  compsny;  who  ia  actually  doing 
<liLly  in  nil  ollli'e.  or  along  the  railroad  ur  telegraph  line  of  the 
I'oijiimiiy  or  aswociatiou,  by  which  he  is  employed. 
1..  )1KI2.  <'h.  zni.    In  i-llei-l.  Hepi,  1.  IMS. 

11.  An  officer,  non-commissioned  officer,  municlan.  or  priTBte 
of  the  national  fcuard  of  the  State,  performing  military  duty; 
or  a  person,  who  lias  been  honorably  discharged  from  the  national 
guard,  after  five  years'  service,  in  either  rapacity. 

12.  A  person  who  has  Ikh-u  honorably  iliEchsrged  from  tite 
military  forces  of  tho  State,  after  seven  years'  faithful  service 
therein.  But  in  order  to  entitle  a  person  to.  exemption,  ondcF 
this  culMiivision,  his  service  must  have  been  performed  before 
the  23<l  day  of  April,  1^2.  either  as  a  general  or  stafF  officer, 
or  as  an  officer.  iion-<-ommissioin.d  officer,  mnalelan,  or  private, 
In  a  uniformed  battalion,  company,  or  troop  of  the  militia  of  the 
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8Ut«,  and  armed,  nciformed,  and  equipped,  according  to  latv; 
or  a  portion  thereof,  duriug  that  period  and  in  tbat  capacitr, 
and  the  remainder,  since  the  2^d  day  of  April,  1S62,  us  a  memtier 
of  the  national  guard  of  the  State. 

13.  A  member  of  a  fire  company,  or  fire  department,  dulj 
organised  according  to  the  laws  of  the  State,  nnd  performing 
bia  duties  therein;  or  a  person  who,  after  faithfoily  serring  five 
•acceeaive  years  in  such  a  fire  company,  or  fire  department,  ha» 
been   honorably   diacharged  therefrom. 

14.  A  dalT  licensed  engineer  o(  steam  boilers,  actually  em- 
[dored  as  each. 

15.  A  petsoQ  otherwise  spectall;  exempted  by  law. 

>  B.  8.  410,  I  3S,  inibd*.  4.  C.  S.  T.  aiul  §.  and  |  M>,  mbd.  1  (3  Bdm,  4R2>, 
ud  L.   IMI.  cb.  21G  (3  Bdm,  Tit):  L.  ISSR,   cb.  63S;  L.   1888,  eb.  BM.    In 


t  1031.     [Am'4,  18B«.)      EvIdeBCC  of  exemption  lo  eertslB 

The  evidence  of  the  right  to  exemption,  aa  prescribed  Id  tko 
laM  aoctloD,  ia  as  follows: 
■»»>«.  I  aoss. 

1.  Under  subdivision  second  thereof,  the  certificate  of  tha 
raperlDtendent  or  other  principal  officer  of  the  asflnm. 

2.  Under  subdivision  third  thereof,  the  certificate  of  the  warden 
or  other  principal  officer  of  the  State  prison,  or  the  sheriff  of  the 
cmmly.  aa  the  case  requires. 

3.  Under  subdivision  eleventh  thereof,  where  the  applicant  ia 
a  non'Coinmlgaiuned  officer,  mnsician,  or  private,  in  a  compnny 
or  troop  of  the  national  guard,  the  certificate  of  the  commanding 
officer  of  the  company  or  troop,  accompanied  with  proof  by 
affidavit  of  the  genuinenesB  of  the  iitinature  thereto. 

4.  Under  the  laat  clause  of  sobdivision  eteveoth,  or  under 
anbdivialon  twelfth  thereof,  in  tbe  discretion  of  the  court,  the 
dlscharite  of  tbe  person  from  military  service,  if  it  shows  tb« 
facta  eDtitllnp  him  to  exemption. 

5.  Under  the  first  clause  of  subdivision  thirteenth  thereof, 
where  the  applicant  is  under  the  rank  of  foreman,  tlii'  CL'rtificate 
i>t  the  foreman,  or  other  cbief  officer  of  the  company  to  which 
tbe  applicant  belongs,  accompanied  with  proof,  by  affidavit,  of 
the  eeniilneness  of  the  signature  thereof. 

A.  Under  tbe  laat  clause  oC  subdivision  thirteenth  thereof,  the 
certificate  of  the  chief  engineer  of  the  fire  department  of  the 
r  village  where  tbe  service  was  performed,  or  of  the  mayor 


or  president  of  the  city  or  villBRe,  accompanied  with  proof,   by 

affidavit  or  acknowledgment,  of  the  genuineness  of  the  st ' 

thereof,   which   certificate,   so  proved,   accompanied   by   i 


indorsed  tbereon  that  tie  applicant  claims  exemption  from  jury 
daty  for  a  period  specified  therein,  may  be  filed  In  the  office  of 
tbe  clerk  of  the  county  where  such  applicant  resides.  From 
tbe  date  of  such  filing  snch  applicant  shall  not  be  liable  to  per- 
tonn  any  jury  duty  in  the  county  where  such  certificate  and 
notice  are  filed  during  the  period  specified  in  such  notice;  ani| 
tbe  connty  clerk  shall  thereupon  erase  the  name  of  such  appli- 
cant from  the  jury  lists,  and  destroy  the  ballot  before  drawing 
another  dnry.  A  certificate  specified  in  subdivisions  one.  two, 
three  and  five  of  this  section.must  be  dated  within  three  monthi 
prior  to  the  time  of  preaentintt  it,  and  filed  with  the  clerk  of 
tbe  court  to  which  it  is  presented.  In  case  the  certificate  and 
DOtke  provided  for  Id  subdivision  six  of  this  section  is  not  Bled 
■•  ther^n  provided  the  applicant  shall  Dot  be  entitled  to  exemp' 
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From  2  n.  8.  41S,  |  33,  aul-d.  4  (2  E<lm.  432),  ■nd  otbet  ■ticotn  relaUac 

1  1033.    Wben  Jaror  Is  br  dliichArired  from  nerTlBS- 

The  court  raast  dUcharge  a  perron  rrom  servinK  «»  a  trUU 
juror,  in  either  of  the  following  caaeB: 

1.  Where  it  Batisractorily  appears  that  he  is  not  qualified. 

2.  Where  it  satiBfactorily  appears  that  he  in  exempt,  and  be 
claims  the  benefit  of  the  esemption. 

Where  a  persou  is  clischargea,  for  either  of  the  causes  specified 
in  this  section,  the  clerk  must  destroy  the  ballot,  containing  bia 

g  loss.    WbFn  Juror  to  b«  rscnaed  from  nervlnr- 
Upon  satisfactorj  proof  of  the  facta,  a  court,  at  the  term  to 
which  a  p«rson   is   returned   as   a  trial  juror,   must  excuse   him 
from   serving   during   the   ivhoie,  or   a   portion   of   the  term.   In 
either  of  the  following  cases: 

1.  Where  he  is  a  justice  of  the  peace,  or  eiecQtea  any  otb*r 
civil  office,  the  duties  of  which  are,  at  the  time,  inconeiateDt  with 

2,  Where  he  is  a  teacher  In  a  school,  actually  employed  and 
serving  aa  such. 

a.  Where,  for  any  other  reason,  the  interests  of  the  public 
or  of  the  Juror,  will  be  materially  Injured  by  his  attendance:  or 
his  own  health,  or  the  health  of  a  member  of  his  family,  requires 
bis  absence;  or  he  Is  temporarily  incapacitated,  for  any  reaaoD, 
from  properly  discharging  the  duties  of  a  juror. 

Where  a  person  is  excused,  in  either  of  the  cases  specified  in 
this  section,  the  ballot,  containing  bU  name,  must  be  i«t»med 
to  the  box  from  which  it  was  taken. 

2  B.  a.  416,  part  ot  I  SB.  am'd. 

f  10R4.  ApplloBttoB  of  thi-  article,  «■  TeDpe«ta  Ncw-Ysrh 
And  Hliisa  coantlea. 

Sccliun   102»  of  this  act   npplies   tbronghout   the  titate.     The 
remainder  of  this  article  doeH  not  apply  to  the  city  and  county 
of  New- York,  or  the  county  of  Klaga. 
Sh  Itlle  1  ol  tbl«  cbipter. 
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ARTICI^    SECOND. 


IMO^  Poirrvr  of  rountr  Jadfc.  ■■  to  anfa^nan  of  Juron. 
ion.  FOmr*  nt  ttooti  conntr  derk.  under  IhiB  ■rtlcle. 
——    Tbta  ■niclt  DM  (ppUciiU*  U>  New-Ynrk  aiHl  Kings  coontM. 

I  1038.   Certain  towB  oMcera  to  b>b1[«  llatii  of  trial  Jaront. 

The  ■nperrisoT,  ton'ii  clerk,  and  asseagora  of  ench  town,  miiBt 
meet  oa  the  first  Mondar  of  Ju\j,  In  the  year  one  thooBond  eight 
hniMired  and  Beventr-eight,  and  in  each  third  r^ar  thereafter, 
at  a  place  within  the  town,  appointed  hj  the  HaperviBor;  or,  in 
ease  of  bis  absence,  or  of  a  Tacancy  in  hie  office,  b7  the  town 
cierk;  for  the  purpOBe  of  making  a  list  of  persons,  to  aerre  as 
trial  jurors,  for  the  then  eoauing  three  years.  If  they  fall  to 
■ne^t,  on  the  day  specified  in  thia  section,  they  muqt  meet  as 
■oon  thereafter,  as  practicable. 
3  B.  8.  <11,  H  13  ind  IS  (3  Edtn.  4ZS),  coavlldated. 
I  103*1.      {Ab'«,  18T7.]     )<■■■•■  or  iurars  to  b«  takeii  froB 

At  the  meeting',  specified  in  the  last  sectloo,  the  oSicera  present 
maat  select,  from  the  last  anBeasmcnt-roll  of  the  town,  and  make 
a  list  of,  the  names  of  oil  persons,  whom  they  beliere  to  be 
qualified  to  eerrc  aa  trial  jurors,  as  prescribed  in  the  last  article. 
Id.,  Ont  cUdh  oC  I   IS. 

I  103T.  DapllcBte  J«rr  Hutu  to  be  made  and  lied. 
Duplicate  Usts  of  the  names  of  the  persons  so  selected,  'showing 
the  pwce  of  residence,  nnd  other  proper  addillons,  of  each  of  them, 
aa  far  as  t^ose  particnlsTS  can  be  conveniently  ascertained, 
mmrt  be  made  out,  and  signed  by  the  officers,  or  a  majority  of 
them.     Within  ten  days  atter  the  meeting,  one  of  the  Uats  must 
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bu  trausmitted,  by  tliose  officers,  to  the  county  clerk,  and  filed 
by  him;  nnd  the  other  must  be  filed  with  the  town  clerk. 

2  R.   S.   *IZ,   I   IS   (i   EOm.  *Si}. 

I  108S.    County  cl«rk  to  Bialce  iiad  Aepaalt  ballota. 

On  the  first  Monday  of  August,  after  the  lists  have  been 
tniDBmitted  to  him,  the  county  clerk  must  prepare  suitable 
ballots,  by  writing  the  name  of  each  person  thug  selected,  as 
contoincd  In  the  lists,  with  hie  place  of  residence,  nod  other 
additions,  on  a  aeparnte  piece  of  paper.  The  ballots  must  be 
uniform,  as  nearly  as  may  be,  in  appearaucei  and  the  cleric 
must  deposit  them  in  n  box,  kept  for  that  purpose. 

Id.,  i  U.  Slid  utter  bdt  Dl  I  ao,   nmKllditeO. 

I  lOStt.    [Aoi'd,  iseo.]     ConntT  clerk  to  destroy  old  kAllota. 

Before  deiweltiug  the  ballots,  the  connly  clerk  must  destroy 
esoh  ballot,  remalninr:  In  either  of  the  boxes  kept  by  bim,  and 
containlnK  the  name  of  a  resident  uf  a  town,  for  which  a  new 
liat  hns  been  transmitted.  If,  for  any  reason,  the  list  from  a 
town  is  not  received  by  the  couiity  clerk,  by  the  first  Monday 
of  August,  he  shall  Rive  immediate  notice  thereof  to  the  town 
clerk,  and  it  must  be  transmitted  aa  soon  thereafter  as  practica- 
ble: and  if  after  the  same  is  received  by  Ibe  coanty  clerk,  it  has 
been  or  shall  be  lost  or  destroyed,  be  must  forthwith  give  Doliee 
to  the  tOTCn  clerk  and  a  copy  of  the  duplicated  list  on  file  iu  the 
town  clerk's  office,  certified  by  lilm  to  be  correct,  or  if  that 
duplicate  is  also  lost  or  destroyed  or  cannot  be  found,  a  new  list  to 
be  made  forthwith,  ns  prescril'ed  for  making  the  original  list,  mnM 
be  transmitted  lo  the  county  clerk  as  soon  thereafter  as  practica- 
ble; niid  the  comity  clerk  must  prepare  new  ballots,  and  destroy  the 
old  ballots,  containing  the  names  of  residents  of  that  town. 
immediiitely  after  the  receipt  by  him,  o(  the  list  therefrom. 
ta.,  p.rt  Of  I  ao,  and  Id.  411  I  40. 

g  1040.    JneoF*  mo  returned  to  mvrr*  for  tkp««  rears. 

Each  person,  vvhoHe  name  is  contained  in  a  list,  so  tranHmltted, 
must,  unless  he  is  excused  or  dischanred,  serve  as  a  trial  jnror, 
for  three  years  from  the  first  Monday  of  August  of  that  y«ar. 
and  thereafter  until  anotber  list,  from  bis  town,  is  received  and 
filed. 
Id.,  I  IT. 

!  IA4].    [Am'd,  XS81.1     lV«rd*  ol  eertalu  eltle*  to  be  eoM- 

Kacli  ward  of  the  city  of  Utica  Is  considered  a  town  for  th^ 
puriHiECB  of  this  article;  and  the  supervisor  and  assessor  of  thai 
ward  must  c.v<'Cute  the  duties  of  the  supervisor,  town  clerk 
and  nssesHiirs  of  a  town,  as  prescribed  in  tiie  foregoing  soctiona 
of  IhiR  nrtic'>,  except  that  n  duplicate  of  the  list  of  jurors  made 
by  them  must  Iw  filed  in  the  office  of  (he  clerk  of  the  city.  In 
the  cllj-  of  Albany  (he  recorder  of  said  011;"  shall  perform  the 
duties  imposed  by  this  title  upon  the  supervisor,  town  clerk  nnd 
assessors  of  towns.  In  Albany  county,  grand  jurors  shall 
hereafter  be  drawn  from  the  box  containing  tiie  names  of  petit 
Jurors  selected  for  said  county  in  the  same  tiianner  ns  petit 
jurors,  and  hereafter  no  separate  list  of  grand  jurors  shall  be 
prepared  for  said  county.  In  onch  of  the  other  cities  of  the  ^ate 
:be  like  duties  must  be  pcrformeil  by  the  officers,  and  in  Ibe 
maoDer  prescribed  by  law.     A  city,  wherein  two  or  more  ma- 
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■esBora  are  electa  for  the  entire  citf.  is  eonaidered  a  ton'n  tor 
tfip  iturpiutea  of  thiti  article,  pxeopt  whore  the  officers  who  are 
to  perform   the  diitipii  of  the  superTiiinr,  town  clerb  or  nsBessor, 
as  prescribed  in  thii  article,  are  spednllj  deslsnuted  bj  law. 
3  b.  S.  412.    ■  33. 

g  14MX.  |.'A»'<I>  l^BK.]  'When  sad  kaw  wamnj  |nFOPB,  for 
•■arts  mt  reeord.  to  be  drawn. 

On  a  day  degi^atod  by  the  county  clerk,  not  lesR  that)  foQrteeii 
ma'  more  tban  tweiily  ilajs  before  (lie  dny  appointed  for  liolilliig 
mA  trial  term  of  the  supreme  court;  or  of  the  connty  court, 
■frsit^t  a  term  designalp<l  (or  the  hearing  nod  decinion  of  motlonn, 
and  trial  and  other  proceed! in)n<,  without  a  jury;  or  of  a  msfor'a 
or  reeorder's  courl,  at  wliich  Issues  are  trlaMe  by  a  jury;  or  od 
lie  day  to  which  the  draniuK  is  adjourned,  "as  pn-pcribed  In 
■rction  ten  hundred  and  forly-five  of  this  act,  the  clerk  of  the 
tonnty  In  tvhlch  the  terra  in  to  be  held,  in  case  snoh  county  con- 
laius  less  than  one  liimdred  thousand  InhabitHnts,  must  draw 
the  names  of  thirty-nil  persons,  and  iu  counties  contaitiing  one 
hoadred  thousand  inhabitants  or  over  the  numes  of  forty-eiKht 
persona,  and  any  additional  number  ordered  according  to  law, 
to  serre  aa  trial  jurors  at  the  term. 

U  18M,  cb.  MS. 
I  ttMZ.   {AB'd,  ISOS,  188«.]    Notice  of  drawluar. 

At  least  ilx  days  before  the  drawing,  the  county  clerk  must 
pabtish  a  notice  thereof,  in  a  newspaper  publiahed  In  tlie  county, 
u  there  is  one;  or,  if  there  is  iione,  he  must  affix  a  iiolico  thereof, 
on  the  ooter  door  of  the  buildinx,  where  the  terra,  for  which 
the  jurors  are  to  be  drawn.  Is  appointed  to  be  held.  He  must 
■Iso,  at  least  three  days  before  the  time  appointed  for  the 
drtwing,  cause  notice  thereof  to  be  scrreil  upon  the  sheriff  of 
the  eoonty,  and  upon  the  county  judge,  or,  In  ease  of  his  almonce 
or  illness,  upon  the  special  county  judge,  or,  iu  a  county  where 
there  is  no  special  county  judge,  upon  the  suirognte  or  upon 
iny  justice  of  the  supreme  court,  residing  within  said  county. 

L  UK.  cb.  MS.    Id  er^t  Sept.  1.  1896.    U  I8B6.  cti.  34Z. 

(  1A44.   [AiB'd,  ISOO.]    SkerlK  and  coaaty  Jadfte  to  attend 


Ac  the  time  so  appointed,  the  sheriif  of  the  county,  or  liis 
under^heriff.  and  the  county  judge,  or,  If  notice  has  been  served 
a[HD  any  other  officer,  in  the  absence  or  illness  of  the  hitter, 
M  prescribed  in  the  last  section,  either  the  county  juilge,  or  that 
officer,  or  cither  of  the  other  officers  msntioned  in  the  Inst  iieclinn, 
muit  attend  at  the  cleric's  oiBce  of  the  county,  to  witness  the 
drtwing  of  the  jurors. 
>■  fm  Sept.  I,  law.    L.  189«.  fb.  342. 

I  1440.    [Ana'd,    lH9a.]    Skerlff    or    conaty    JadjTc,   aot    av 
Marias,   ta   be   BKaln   aotlSed,  etc 

1(  the  sheriff  or  undcr-sherilT,  and  either  the  county  judge,  or,  in 

»  ruf  specilied  in  the  last  two  sections,  nn  officer  in  ulinr  of  the 

tMnty  judge,  do  not  appear,  the  clerk  must  adjourn  Ilic  drawing 

I     »f  the  jnrors  to  the  neit  day.     rhereupoii.  the  clerk  must  forth- 

'     with  oaie  to  be  servwl  ujion  tlie  nbwnt  sbcriff  or  eoimt.v  judge, 

"  two  or  mure  justirea  of  (leace  of  the  county,  notict>  to  attend 

1^  dnirinc  on  th«  adjourned  day. 

1  K.  X.  at.  f  27.    in  pRect  Sept.  1.  IKM.    L.  1896.  eb.  342. 

I        1 1M«.    Certain  oUc«rm  rec[Blrcd  to  be  prOEnl  at  deaw- 
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justites  ot  tbe  poaoe  of  the  couDtf,  appear  at  the  adjonrned 
day,  Iwt  not  otLerwiHe,  tbe  clerk  must  proceed,  In  the  presence 
of  the  officers  bo  appearing,  to  draw   the  jurora. 
2  B.  S.  «13,  I  28.  remDddlad. 

f  104T.  Mode  of  dtmvrlBa;  }nrora|  ^BBte  of  dntwlasi  IIM 
to  be  deltvered  to  aherlfl. 

The  drawiug  must  be  conducted  as  follows: 

1.  The  clerk  must  shake  the  box  containing  the  ballots,  so  as 
thorouKhlf  to  mix  them. 

2.  lie  uiUKt  then,  without  seeing  the  name  contained  In  an? 
ballot,  puliliclf  draw  ont  of  tbe  box  one  ballot;  and  conlinne  10 
draw,  in  like  manner,  one  balfot  at  a  time,  until  the  requisite 
number  has  been  drawn. 

3.  A  tninulc  of  the  drawing  must  be  kept,  by  one  of  the  at- 
tending ulticerti,  in  wtiich-  must  be  entered  the  name  contained 
in  each  ballot  drawn,  before  another  ballot  is  dran  n. 

4.  If,  after  drawing  tbe  requisite  number,  the  name  of  a  per- 
son has  been  drawn,  who  is  dead,  oi  Insane,  or  who  has  perma- 
ucntl]'  rfmoTcd  from  Ihp  county,  to  the  knowledge  of  an  attending 
oQieer,  an  entry  of  tliat  tact  must  be  made  in  the  minute  of  the 
drnwiiiK,  and  the  ballot,  containing  that  person's  name,  must  be 
deslroj'ed.  Whereupon,  another  ballot  must  be  drawn,  in  ita 
place,  iiud  tlic  name  contained  therein  must  be  entered,  in  like 
manner,  in  the  minute  of  the  drawing, 

5.  Tlie  same  iiroccedings  must  be  bad,  as  often  as  necessary, 
unlll  ihe  retiuisilc  mimlRT  of  jurors  has  beea  obtained. 

C.  The  minute  of  the  drawiuft  must  then  be  signed  by  the  clerk, 
dnd  the  other  attending  ofRrers.  and  filed  in  the  clerk's  olBce. 

7,  A  lint  of  tlie  mimes  of  the  persons  so  drawn,  showing  the 
place  of  residenee,  and  other  proper  additions,  ot  each  of  tbem, 
aiiU  siM'cifying  for  whiii  court  and  term  they  were  drawn,  mnet 
be  made  and  cerlified  by  the  clerk,  and  the  other  attending  offl- 
cerii,  and  delivered  to  tlic  sherllT  of  the  county. 
Id.,  i  29. 

I   1048.  Sheriff  la   nallfr  JarorB   Knd   ainkc  FCtvPB. 

The  slierifl;  niuat,  at  least  six  days  before  the  day  appointed 
for  holding  the  term.  Berre,  ujion  each  person  named  in  the  list. 
personiiUy,  or  by  leavinR  it  nt   liis  residence,  with   a  person  of 

Soper  age  anrl  discretion,  a  written  notice  to  attend  the  term. 
o  muitt  file  the  list  with  the  ch'rk  of  the  court,  at  or  befot* 
tbe  opening  ot  the  term:  ivith  a  return.  Indorsed  Iberenpon,  or  an- 
nexed thereto,  nnder  hiK  liand,  naming  each  pervOD  notified,  and 
specifying  the  manner  in  which  lie  was  notified. 

Id.,   {  K,  4Bl'd. 

I  1040.  Apitlleanls  In  be  farnliihed  -wllh  oBplea  •(  lorjr 
Ifula. 

The  county  clerk,  or  the  sheriff,  must  furnish  a  copy  of  the  list 
of  trial  jurors,  drawn  to  attend  n  term,  to  anr  person  &|4>lylng 
to  him  therefor,  and  paying  Ihe  fees  allowed  by  law. 

Id.,    t   St. 

f  lOBO.    Names  of  Jarorn  who  hsve  svrved,  t*  h«  kcvt  la 

After  Ihp  adjournment  of  the  term,  at  which  trial  Jarora  hsTe 
been  returned,  as  proscribed  in  tbe  Inst  section  but  one,  the  clerk 
must  deposit  the  ballots,  containing  the  uames  of  thoK  who  at* 
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tendod  and  ewTed,  in  another  bos,  kept  by  hiui.  The  ballola,  con- 
(uiDuiK  the  Dames  of  thoHC  who  did  nut  uptreiir  aud  ac^rvp,  tvhicli 
bnve  uot  been  destroyed,  ae  prescribed  ia  uiticle  first  of  this  title, 
must  be  returned  to  the  box  from  whl(^h  they  were  takeu. 

I  lOSl.  JnroT*  to  b«  driLTTii  frotu  tliat  box,  whpn  Mmt 
box  la  pxba.Bated. 

If,  Bt  the  time  of  drawiDK  trial  jurors  for  a  term,  there  is  uot 
a  sufficient  number  of  bRilots  remaining  iu  the  first  box,  the  clerk, 
after  drauitig  all  the  ballota  therein,  must  draw  the  occessury 
Dumber  from  the  seeund  bos,  coulaiuing  (be  nnmes  ot  thoac  jur- 
ors who  hnve  before  served,  as  prescribed  lu  the  last  section;  and 
must  continue  to  draw  from  that  box,  until  new  lists  o(  jnrots 
are  trau»mitted  bj  the  town  officers. 

I  lOSa.    A  thivd   Inpy  box  to  be   kept. 

The  countT  clerk  mnst  keep,  in  addition  to  the  two  boxes  speci- 
fied In  the  fast  tiVo  sections,  a  third  box,  in  which  he  must  de- 
posit diiplicale  ballots,  containing  the  names,  with  the  proper 
addltiODS,  of  all  persons,  selected  and  returned  as  trial  jurors. 
who  r«8iue  in  the  city  or  town,  where  a  trial  term  of  a  court  of 
record  is  appointed  to  be  held,  pursuant  to  law. 
L.  ISai,  ch.  no,  I  1  (i  Bdm.  64^.  aia'd. 

S  10A3.  ^Vtaen  old  ballota  ttapreln  to  be  dtslrored  and 
acir  lHi.llotH  de vaulted. 

The  ballots,  kept  in  the  third. box,  must  be  destroyed  by  the 
(Jerk,  and  new  baflots  must  be  deposited  therein  by  him,  at  the 
same  time,  and  under  like  circuuislauceB,  ae  prescribed  in  this 
article,  with  respect  to  thie  destruction  of  the  old  ballots,  and 
the  depoeitiuK  of  new  Imlluts,  in  the  first  box. 

I  1004.    Jurors,  wben  Is  be  drawn  from  third,  box. 

If  A  sufficient  number  of  trls]  jnrors,  duly  drawn  and  notified, 
do  not  attend  or  cannot  be  obtalnt'd,  to  form  a  jury,  the  conrt 
may.  in  ila  discretion,  direct  the  sheriff  to  draw  from  the  third 
box,  iD  the  pretence  of  the  court,  the  names  ot  as  many  persons, 
as  the  court  deems  sulficient  for  that  purpose. 
U   18S1,   I  1 

I  lOCUI.    How  aocli  iaTan  to  be  nollled. 

The  sheriff  must  forthwith  notify  each  person  bo  drawn,  and 
make  a,  return,  as  prescribed  in  title  fifth  of  this  chapter,  where 
talesmen  are  required  to  attend;  and  the  provisions  of  that  title 
apply  to  each  person  so  noti&ed. 
Id.,   I  S.    B«  piMt,  I  IITI. 

I  lOCML  rAm'd,  IftM.]  Jnatlee  of  ■npreme  coart,  or 
ommmtr  Jadse,  mar  order  draiTlDV  o(  additional  Jnrora. 

A  Jmtlce  of  the  snpreme  court,  appointed  to  hold  a  trial  term 
of  the  snpreme  court,  may,  by  an  order  under  his  hand,  direct 
that  atich  a  number  of  jurors,  as  he  deems  necessary,  uot  excccd- 
iDK  twenty-foar,  be  drawn  for  thnt  term,  in  addition  to  the 
thirty-iiir  jarora,  to  be  drawn  ns  prescribed  iu  Ihe  foregoinB  bcc- 
tiona  of  tfala  article.  A  connly  judge  mny,  in  like  mnnncr.  direct 
the  drawing  of  a  like  additional  nuniber  of  jurors,  for  a  term  of 
tbe  county  court,  to  be  held  in  his  county. 
1  R.  S.  117  P  Kdm.  4B4);  and  L.  ISTI.  eli.  SZ,  |  1  [«  Edm.  SSfl);  U  IBWl, 
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I   1067.   PFoeerdlDK*   *pon    mich   order. 

Ah  order,  made  an  prearribed  in  the  last  becUod,  must  be  deliv- 
ered to  the  flerk  of  the  count;,  in  whioh  Che  term  ia  to  be  held, 
at  leoBt  twenty  days  before  the  day  appointed  for  the  eom- 
mencempiit  thereof;  snd  the  derk  uniBt  forthwith  file  it.  This 
article  applies  to  the  addiCioaal  jurors,  ho  required  to  be  drawn. 

1  B,   8.   41T,   I  *2. 

I  10(18.  [AmM,  lAMl.  lfH>I.]  Por  wkat  coarta,  BUd  br 
whom,  BddlllonnI  Jnrora  may  be  ordered. 

At  a  trial  term  o(  the  supreme  court,  or  ot  the  county  court, 
an  order  may  be  made  by  the  court,  requiring  the  clerk  of  the 
county  to  draw,  and  the  sheriff  to  notify,  any  number  of  trial 
Jurors,  specified  in  the  order,  which  the  court  deems  necessary,  to 
attend  that  term,  or  a  term  thereafter  to  l>e  held,  either  by  orig- 
iDal  appointment,  or  by  adjournment,  at  the  com  men  cement 
thereof,  or  on  n  particular  day,  specified  in  the  order;  proridHL 
however,  that  in  (he  county  ot  .-Albany,  unless  otherwise  directed 
by  the  justice  designated  to  preside  or  hold  the  term,  three  panels 
of  jurors  ot  thirt.v-siz  each  shall  be  drawn  for  each  sud  every 
trial  term  of  the  supreme  court  appointed  to  be  held  in  si  id 
county;  the  presiding  justice  of  any  trial  term  may  also  during 
the  profn^Rs  of  mich  term  order  an  additional  panel  of  Jurors  to 
be  drawn  for  service  at  such  term  or  tor  any  part  or  portion 
thereof.  The  thirty-six  trial  jurors  first  drawn  for  a  term,  or 
such  other  number  as  the  Judee  appointed  to  hold  or  preside  at 
the  term  directs,  must  be  notified  to  be  present  during  the  first 
sis  da.VB  of  the  term,  and  the  thirty-six  trial  jurors  next  drawn, 
or  such  other  number  as  the  judge  <1ireclf>,  mnst  be  notified  to  be 
present  durinx  the  next  six  days  of  the  term  and  a  like  number 
during  each  KucceedlnK  six  daj's.  The  judge  holcHng  or  pivid'np 
at  the  term,  may  in  his  discrpllon,  on  the  application  of  a  trial 
Juror  excuse -him  from  the  whole,  or  a  part  of  the  time  of  serriie 
required  ot  him.  The  judee  mn.v  nUo  change  the  time  of  service 
of  a  Juror  to  a  later  day,  during  the  same,  or  a  subsequent  term 
of  the  court.  Each  juror  whose  time  ot  service  is  changed  to  i 
day  certain  must  attend  at  the  opening  ot  court  on  that  day.  and 
thereafter  until  discharged,  without  farther  notice.  If  he  tail* 
so  to  do  he  is  liable  to  the  same  punishment  as  if  he  baa  been 
personally  nolified  by  the  sheriff  to  attend  the  term,  aud  to  be 
present  on  that  day.  The  clerk  of  the  court  must  enter  in  a 
book  kept  for  that  purpose  the  name  of  each  jaror  who  is  so 
excused.  Or  whose  time  of  service  Is  changed. 

I~  1ST1,  cb.  1»,  narl  of  {  1.  BiDeiultav  I-  ISTO.  cb.  400  a  Kdm.  T3S|.  im-d; 
L,  IHOS,  cb.  94>l;  L,  1WI1.  eb.  1ST.     In  flTpcI  SeptHnlwr  I,  1»01. 

I  lOBD.  MOK 

The   clerk    t. _.  . „    

boxes,  wherein  batlotR.  containing  the  names  ot  trial  jut 
deiHisited.  as  prescribed  in  this  article:  and  must,  in  the  pres- 
ence of  Ilie  court,  publicly  draw  from  such  box  or  boxes  as  the 
murt  direclH.  the  number  of  trial  jurors  specified  in  the  order. 
The  clerk  must  make  aud  certify  two  lists  ot  the  persona  bo 
drawn:  and  must  lile  one  list  in  his  office,  and  deliver  the  other 
(o  the  sheriff.  The  sheriff  must  thereupon  immediately  notif)' 
each  person  bo  drawn,  to  attend,  as  specified  In  the  order. 

L.  ISTl,  cb.  10,  t»H  ot  I  1,  (m'd, 
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I  ItMW.  (Am'd,  INBS.]  Pawrr  of  ooantr  jBdse,  ma  to 
■tieailBuee  of  Jnpors. 

Tht!  eaunlj  judge  mar,  at  the  time  of  drawing  trial  jurors  to 
■llpnd  a  term  of  the  county  ruurt,  niakt!  an  order,  deHignating 
a  particular  day,  duriug  the  term,  wheu  the  jurorH  must  attend, 
or  two  or  more  particular  daja,  upon  each  of  which  a  porliou 
of  the  jnrore  must  attend.  The  BheriK  must  thereupon  DOtify 
them  to  attend,  aa  specified  in  the  order. 

I.  189G.  eb.  MS. 

I  lOSl.  PoTrera  of  dcpKty  coantT  clerk,  under  tkla  spllele. 

The  deputy  county  cler)^  poBsesNes,  in  the  absence  of  the  county 
clerk  Crom  his  office,  or  from  the  sitting  of  a  term  of  the  court, 
the  [Mwers  conferred  by  thia  article  upon  the  county  clerk. 


o  the  cit7  and  wunty  ot  New-Tork, 
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STRUCK  JURY. 
article:  third. 


Sec.  1083.  Wbat  coort*  nay  order  ■  ■peclil  jar?  to  bt  Btmc 
lOes!  M«lB  of  itr"kicg'']ori.  **"*'■'■  "■ 

IDM.  Juron  n  driwn  lo  6a  untlfled  to  attend. 

iSSS-  K'"'  "PPlylnB  tor  «[»rUl  jury  to  par  acpeBM*. 
lOTO.  Cow  ol  order  for  forclKQ  Jurr  (a  be  deUTeted  to 
1071.  Moat  at  obUlnlDf  ■  foreign  Jorj. 

1  10«3.    [An'd,  JSeS.]      Wksl  oovrta  toar  on 
Jarr  to  be  atPnck. 

Whore  it  appeara  to  the  coiirtj  thai  a  fair  and  impartial  t 

of  aa  issue  of  fact,  triable  by  a  jurj,  joined  in  an  action,  aeai 

in  the  BUprpme  court,  caunot  be  bad  without  a  struck  ]ui7,  vj 
that  the  importHuce  or  intrieacj-  of  the  case  requires  suf^  a.  jut— 
the  court  must  make  an  order,  upon  notice,  directing  a  ap  "' 
jury  to  bp  struck,  tor  the  trial  of  the  issue.  The  order  ;_. 
specify  the  term,  and  it  may  specify  a  particular  day  in  1 
term,  when  the  jurors  must  attend. 

2  n.    B.   41!l,    I  46   (2   Bdm.    43fi),    u  am'd  ttj   L.   IBET,    eh.   S30. 

I    10«4.      [Ani'd,    ISeS.]       PartT    obtalnliM 
etabt  darn'  notice. 

Unless    the    order   specifies,  i 

strike  the  jury,  to  fii  a  time  (c.    .    .  _ ,. 

obtaining  it   must  give  at  least  eight  days'   notice  of  the  1-. 
when  he  will  attend,  1>efore  the  clerk  of  the  county  in  which  tae 
action  is  triable,  or,  if  it  is  triable  in  the  city  and  county  of  New- 
ir__i.    _^  ijig  county  of  Kinfcs,  liefore  the  commissioner  of  Joron,  : 


g  10«n.    [Am'd,  18T7.]     Mt»dc  of  strlblaa  Imrr. 

At  the  time  appointed,  the  clerk,  or,  in  hia  absence,  the  depntT* 
clerk,  or  the  commiBBinner.  as  the  case  requires,  must  a1t«Dd  at 
his  office,  with  the  oriKinal  lists  or  books,  filed  or  kept  In  his  office  ' 
OS  required  by  law,  containing  the  names  of  the  persons  who  bk 
then  liable  to  serve  as  trial  jurors;  and,  in  the  presence  of  the 
pai^lea,  or  their  attorneys  or  counsel,  must  strike  a  trial  tnry. 
aa  follows: 

1.  The  clerk,  deputy-clerk,  or  commisaloner,  must  select  from 
the  lists  or  books,  the  names  of  forty-eight  persons,  whom  fa» 
deems  most  Indifferent  between  the  parties,  and  best  qualified 
to   try   the   issue;   and   must   make  and   certify   a   list   of   tfaoM 

2.  Ths  parly,  on  who^e  application  the  special  jury  was  directed 
to  be  Struck,  or  his  nttoriiey  or  counsel,  may  then  first  strike 
from  the  list  one  name;  the  adverse  party  or  his  attorney  or 
counsel  may  then  strike  therefrom  one  Dame;  and  so  aHematelr, 
until  each  party  has  stricken  out  twelve  names. 

3.  If  either  party  tails  to  attend,  at  the  time  and  place  ol 
striking  the  Jury,  or  neglects  to  strike  ont  a  name,  the  derlt, 
d«puty-clerk,  or  commissioDer.  must  strike  for  him. 


[_ 
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4.  The  cleric,  dpputj'clerk,  or  commiHBionpr,  must  thereiipnn 
ninke  out  a  liHt  o(  the  names  of  the  twenty-four  perBons  uoL 
sti-ickeu  out,  and  mnat  ecnify  that  it  is  u  correct  list  of  the  per- 
totif,  ilrawn  to  serve  as  juram,  pursuant  to  the  order  of  the  court. 
Ho  muxt  imniediatelj  deliver  the  liM  bo  cerlifieil,  and  a  certified 

•xiiiy  at  the  order,  to  the  sberlfE  of  the  county.  If  the  list,  from 
^Dj  wiird  or  town,  cannot  U:  found,  the  rierk  must  make  a  new 

wt   rrom  the  ballots   then   in  use  for  jurors   (or   that   teurii   or 

Ottn,  and  moHt  use  that  list,  upon  striking  the  jury,  in  place  of 

he  oi'ixiniil  list. 

1  B.  s.  418,  i  w,  u  im-d  br  I..  isTfl,  cb.  Be. 

i  1O0U.    JBFOFit  SO  drawn  to  be  MOttOed  to  uttend. 

The  sheriff  muEt  notify  the  persons  wlioae  names  are  contained 
la  the  list:  and  must  return  the  nnmes  of.thosc  notified,  to  the 
temi,  nt  which  they  are  required  to  attend, 'as  prescribed  by  law 
for  notifying  and  returning  ordinary  trial  jurors. 

M.,  I  49.    Bee  L.  ISCS,  ch.  SE2,  |  30.  ■■  modified  b;  L.  1S7S,  cb.  leO.  g  I. 

I    inVT.     [Am'd,    1895.]      Jnrr    to    be    formed    bb    In    other 

I-'rmii  the  nersoiiB  so  notified  and  RltendlaE,  n  jury  must  be 
forme<l  for  the  trial,  and  the  issue  must  be  tried,  as  prescribed  in 
this  chapter  with  respect  to  an  ordinary  jury  trial.  The  court 
has  Ihi-  same  poner  to  excuse  or  discharge  a  juror,  and  lo  caUHS 
sdJitionul  jurors  to  be  drawn,  or  talesmen  to  attend  as  upon  an 
Ofdinary  jury  trial.  But  the  court  may,  in  its  discretioa,  set 
isiile  mi  additional  juror  so  drawn,  or  n  talesman,  upon  the  ob- 
jeitinn  of  I'ither  parly,  without  a  formal  challenge,  but  neither 
party  xhall  hare  more  than  two  peremptory  challenges. 

L.   1S90.   cb.   MS. 

I  1008.  [Au'd,  1884.]  PrOTintOJD  wh«re  elcFic  or  com- 
^laslOBcr  o(  Jarora  !■  Imtereatcd. 

Ir  ft  apf'srH  to  Ibe  court,  to  which  an  application  for  a  spe<^al 
Jury  %■*  made,  that  the  clerk,  or  the  commlsgiouer  of  jurors,  as 
the  ensc  may  be,  is  Interested  in  the  action;  or  is  related  to 
either  of  the  parties;  or  is  not  indifferent  between  them;  the 
eourt  must  appoint  two  disinterested  persons  to  strike  the  Jury; 
and  the  court  may,  In  its  diBcrelion,  in  any  ease  appoint  two  such 
persons  to  strike  such  jury.  The  persons  bo  appointed  possesB, 
for  the  purposes  of  .the  action,  all  the  powers  conferred,  by  this 
article,  upon  the  clerk,  or  the  commiBsioner  of  jurors. 
Id..  I  SI:  L.  1S84,  cb.  4S0. 

1  1009.    I>mrtr  upvIylBV  for  special  Jarr  to  par  ezpenaea. 

The  txpense  of  striking  a  special  jury  must  be  paid  by  the 
party  applying  for  it,  and  shall  not  be  taxed  in  the  costs  of  the 

ta..  I  sa. 

f  1070.  Cvpr  ol  order  tor  IofcIkb  larr  to  be  delivered 
lo  nhcria. 

Where  an  order  for  a  trial  by  a  foreien  jury  le  made,  a  certi- 
fied copy  thereof  must  be  delivered  lo  the  sheriff  of  the  county, 
from  which  it  ia  to  be  drawn:  who  must  give  notice  thereof  lo 
the  clerk  of  that  county,  and  also,  in  the  city  and  county  of  New- 
lork,  or  the  county  of  Kings,  to  the  commiBsiooer  of  jurors,  at 


r 


8TKUCK  JURY. 


2  B.  a,  410,   I  10  13  Bdm.  41T). 

{  I071.    Made  of  obtaialaa:  «  (orelKU  Jorr. 

The  clerk,  or,  ■□  the  count;  of  Kings,  tlie 
wbom  the  notice  is  given,  tnuet  draw  the  namea  of 
perions,  in  the  aatne  manner,  and  in  presence  of  the  b 
08  preseribed  bj  law,  with  respeet  Co  ordinary  trial  ji 
that  notice  of  the  drawing  need  not  be  published, 
list  of  the  names  drawn  must  be  delivetW  to  the 
miTst  notify  each  person  drawD,  and  make  a  retur 
ordinniT  caee. 
M.,  I  11. 

18  ITS 
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ARTICLE    POtlRTH. 

PenalHa  for  non-aftendance. 

ate.  I0T2.  Fine  to  bp  Impoud  for  iMB-altcndance. 

ion.  Order  tu  ibaw  niue,  wlwn  junr  »>■  Dot  perMImllj  BotlOed. 
1014.  Id.;  IC  delimit  »»  it  trtnl  term. 
Itm.  Dutj  or  rlvrk  nod  ■h^riS. 
1.  Pr4r#«dliiKt  □ 

D  New-TOTli  *Dd  King!  p 

I  lOTX.  Pl>c  Is  be  Impoaed  (or  Moa-attea^Bnoe, 

A  pt^rKOn  dul;  notified,  as  prescribed  iu  this  title,  to  attenil  a 
term  of  a  court  of  record,  as  a  trial  juror,  who,  witboat  reason- 
able cause,  neglects  to  fttteDd,  arcordinK  to  the  notice,  shall  be 
fined  a  sum.  not  less  than  ten  dollars  nor  more  thftn  tweuty-fiTe 
dollars,  for  each  da?  that  he  so  neglects  to  attend. 

1  B.    S.   419.   I   32   (Z  Edm.   432).   nin'd. 

I  lOTB.  Or4er  i«  ■ka«r  eaase,  wkea  Jarop  ira«  aat  pcr< 
••Ballr   aotmcd. 

Where  it  appears,  by  the  return  of  the  sheriff,  that  the  delin- 
qneat  whs  personally  notified  to  attend,  the  fine  may  be  itnposed 
bj  the  court,  at  the  term  which  he  was  reqnired  to  ftttend.  But 
where  it  appears,  by  the  return,  that  he  was  notified,  by  tearing 
the  notice  at  his  residence,  the  conrt  must  cause  an  order  to  be 
entered  in  its  minutes,  requiring  him  to  show  cause,  on  the  first 
day  of  the  next  term  of  the  court,  why  a  Que  should  not  be 
imposed  upoD  him. 

1  B.  B.  483,  I  16  (!  Kdm.  BM). 

I  IOT4.  tAB*d,  ISSS.]     M 

If  the  order  is  made  at  t  „ , ,  ., 

may,  in  the  discretion  of  the  court,  direct  the  delinquent  to  show 
eanse,  on  the  first  day  of  the  nest  term  of  the  county  court  of 
the  same  county. 
L.  ISW,  ct.  »4a, 

I  lOTB.  Datr  *t  el«rk  and  sheria. 

The  clerk  must  immediately  deliver  two  certified  copies  of  the 
order  to  the  sheriff  of  the  county,  who  must  serve  one  copy  on 
the  delinquent  personally,  and  return  the  other,  with  his  proceed- 
ings thereon,  to  the  term  at  which  the  deliuqneut  is  required  to 

Id..    H  18  ud  10,   cdBwdldiiinl,  (Tltb  ■nundiwoti. 

I  lOTfl.  Praeeedlaaa  vwob  rctara  of  aasta  crder. 

If  the  sheriff  returns  the  eopy  of  the  order  as  personally 
■erred,  or  if  the  deiinqnent  attends,  in  obedience  thereto,  the 
conrt  mnst,  unless  good  cause  is  shown  to  the  contrary,  impose 
the  proper  fine;  otherwise  it  muKt  make  a  further  order,  requir- 
ing the  delinquent  to  show  cause  at  the  next  term,  why  the  fine 
■honld  not  be  imposed.  The  proceedintn  under  such  an  order  ars 
the  ume  as  luder  the  first  order.    Similar  orders  most  be  made. 


1 


DELINQUENT  JURORS. 


1 

until  ■ 
:  tiuM 


from  term  to  term,   ind  simUar  proceedlDgs  taken,    until 
delinquent  is  persoDally  serTed,  or  itteodB  in  obedience   ''   ' 

W..  )  ». 

I  107T.  M'tacB  vraeevUnB*  to  eeaae. 

But  if  it  apttears,  from  tbe  retarn  of  the  sheriff,  or  from 
othpr  evidcDoc,  that  the  juror  is  dead,  or  insane,  or  bas 
manenlly  removed  from  the  county;  or  it  a  Batisfairtory  ez( 
\a  rendered  by  any  pemon,  in  his  behalf,  for  his  default, 
court  ma;,  in  its  discretion,  diseontinne  the  proceedings. 

Id..   (   21, 

]    10T8.   This    ftrUele    mot   KppUeaUe    ttt    Mew-York 
KlnSB  eoBBlleB. 

This  artiele  does  not  apply  to  the  cit7  and  coonty  of  New-Ti 
or  to  the  county  of  KiogB. 
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TITLB  IT. 


ARTICLE!    FIRST. 


t.  Qiu]UI<4Uon«  Df  tHil  jiInjTI. 
i!  PerSoii™emDt  trom  «rTi«.. 
I.  MUlUry  DfflHn  nqnlnd   Id   nrtlrj   lo   ctHnmlialoi 


1100.  Notice  of  dnwtu. 

tiot.  Pnwaedliin  If  olSnn  di 

I102.  VIbea  Jdit  to  l»  dnvn 

*'~  "lode  Of  drBWtng;   mlDUt 


o  b*  nmctnl  iim  compellei 


Jll.  Jnnm     (Or    dlltrlrt     l 

lia.  f(6iT«r/ )??>:'' how '•fterti^rt 
IIS.  Scmltllnf  in]  gnfarclnr  Jbit  Bj 
114-111*.  [RfDMlcd-l 
I  IT.  rncDllrcted  Sik*,  enforcement  o 
lis.  mdimlMODer  to  rvrelTe  flues:  i 
.110.  ODrpDrttlon  cooosel  ta  pro*ecDte 
1190.  PwMLltT.  for  pliTalclBD  kItIde  fi 
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I  107&.    dBBllflculloiu  Qt  trial  Jarvra. 

Id  order  to  In-  qiiulilifil  to  eerve,  as  a  trial  juror,  io  a  court  tit 
the  city  UD<t  cuuiilf  uf  2<Li'W-i'ork,  a  person  miut  bo; 

1.  A  maiL-  cilixt'ii  uf  tbu  Uuiicit  SlaluB,  and  a  resident  of  that 
dty  BUd  rouuty. 

2.  Not  liwi  tiiau  twcuty-oue,  dot  more  tlian  eeveDty  rears  of 

3.  The  owner,  lu  his  own  right,  of  real  or  poraonal  property,  of 
the  value  of  livo  himdrrd  and  fifty  dollars:  or  the  husband  of  a 
woman  who  Ih  ilu'  owner,  in  her  own  right,  of  real  or  pereonal 
proiM'Fty  of  til  It  t  valae. 

4.  In  the  poKscssion  of  hia  natural  faculties,  and  not  infirm  or 
decrepit, 

6.  Frpp  from  all  legal  exeeptions;  intetlitcent:  of  sound  tnind  aoJ 
good  charni-ter;  aud  able  to  read  and  write  the  Engliah  language 
undersiandingly. 

Frmb  L.  1870,  a,,  oaa,  M  4  BUd  a.  md  him.  1  ot  I  a,  ■n'H. 

t  lOSO.    Wbo  deemed  a  resident. 

A  person  dwelling  or  lodginf-  in  the  eity  and  county  of  New- 
York,  for  the  greater  purt  of  the  tiuie,  between  the  first  day  of 
Ocloliet  and  the  thirtieth  day  of  June  next  thereafter  is  a 
resident  of  that  city  and  county,  for  that  jury  year  within  tbt 
meanliiR'  of  the  Inflt  section;  and  It  is  not  neceasary,  that  be  should 
have  been  usHcsRed,  or  should  have'  voted  there. 
Id,,  lurt  of  I  4.     Bee.  ilu.  L.  1B4I.  eta.  4W.  |  1, 

I  lOBl.    [AM'd,  1R9N,  IFftft.]    Per»BB  esonpt  from  ■errlec. 

Either  of  the  following  persons,  although  qualified  is  entitle<l, 
to  iLu  exetDption  from  service,  as  a  trial  juror,  upon  b^s  claimiDit 
un  exemption,  as  prescribed  in  this  article; 

1.  A  clergytlian.  or  a  miuittter  of  religion,  officiating  as  such, 
and  not  following  any  other  ealling. 

2.  A  prnctieing  pbysiciau.  surgeon,  or  surgeon  dentist,  having 
patientH  requiring  his  daily  professional  atteiitiotv,  not  followine 
any  other  calling;  a  liceniied  pharmacentist  or  pharmHcist.  while 
iietliully  engaged  in  his  profCRSion  as  n  means  of  livetihond;  ami 
a  duly  regislerFHl  veterinary  surgeon  actually  engaged  In  his  pro 
fesHion  as  a  means  ot  livelihood. 

3.  An  attorney  or  counsellor  at  law,  rogulsrly  engaged  in  the 
proctice  of  the  law.  as  a  means  of  livelihood. 

4.  A  profesKor  or  teacher  in  a  college,  acadenty.  or  mibltr 
acliool.  not  following  any  other  calling,  or  nn  editor,  editorial 
writer,  or  rejjorter  of  a  daily  newspaper  repulnrl.v  employed  as 
Huch  and  not  foIlowlDg  any  other  vocation.  In  effect  Scptcuiber 
1,  ISK), 

Ti.  Tlie  holder  of  nn  office,  under  the  TInlted  States,  or  llie 
Stnte.  or  llie  city  or  county  ot  New-York,  whose  official  duticb. 
at  the  time,  prevent  bis  attendaoce  as  a  juror. 

0.  A  consul  of  a  foreign  nation. 

7.  A  captain,  engineer,  or  other  officer,  netually  employed  u|H>n 
n  vesHel.  mnking  regnlar  trips;  or  a  licensed  pilot,  actually  tol- 
Inwing  that  calling. 

H.  [Ani'd.  10O2.I  \  snperlnlendcnt.  condnctor,  or  engineer,  em- 
[ilciyed  by  a  railroad  <iinipini<-,  other  than  a  street  railroad  cuui- 
liany:  or  n  telegraph  i)|ierator  employeil  b^  o  press  associnlion  i.r 
a  telegraph  I'oiiipany,  who  Is  actually  doing  duty  in  an  office  ur 
nloiiK  (he  railrtiHii  or  telegraph  line  of  the  company  or  assoeiatiou 
by  whieli  he  is  employed. 

I^  iei>3.  lb.  2ei.    In  i4tiTl  Sept.  1.  IQOS. 

it.  \  Krand  juror,  or  a  sberiflTs  juror,  for  the  year  setecled  pur- 
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10.  Any  officer,  nou-commiasionwi  otficer,  raviBician,  or  private, 
ftctuallj  HerriuK  In  a  brigade,  regiment,  tiattHlicin,  cooipn.uj',  or 
irvul).  or  the  ulu  EUard  ol  tlie  city  or  New-York  or  of  tiie  □a.tioiial 
gnard  of  Ihe  tilate,  tinifornied  and  equipjied,  according  to  Inn, 
and  faithlully  perfonning  his  duty,  by  making  the  parades,  ana 
■ttuniliiiK  the  (irilJH,  inspeetions,  and  reviens,  required  by  luw; 
or  a  general  or  Bluff-olticer,  actually  performing  duty  aa  Bueh;  or 
a  per&DH  who  hns  lieen  liouornbly  discharged  from  the  national 
gaard,  after  live  yenrs'  service  in  either  capncity. 

11.  A  person  who  bai  been  honorably  dischnrged  from  the 
military  forces  of  the  Slate,  ufter  aeven  ypars'  faithful  aervice 
therein.  But  in  order  to  entitle  a  person  to  exemption,  under  thig 
■nbdlrision,  his  service  must  have  l>een  performed  before  the  23d 
day  of  April,  1802,  either  us  n  genera!  or  staff-officrr,  or  as  an 
officer,  non-commiasioned  ofiioer,  musician,  or  private.  In  a  uni- 
formed battalion,  company,  or  troop,  of  the  militia  o'  the  Statt, 
an<}  armed,  uniformed,  and  piinipped,  according  to  law;  or  a  por- 
tion thereof,  during  that  period  and  in  that  capacity,  and  the  re- 
mainder, since  the  23d  day  of  April,  I8G2,  as  a  member  of  the 
natioDal  guard  of  the  St{ite. 

12.  A  person  who.  after  faithfully  performing  the  duties  of  a 
fireman,  in  a  fire  company  or  fire  department,  duly  organized 
according  to  the  laws  of  the  State,  for  five  successive  years,  has 
tweli  honorably  discharged  therefrom. 

13.  A  person  who  Is  physically  incapable  of  performing  jury 
daty,  by  reason  of  severe  sickness,  deafness,  or  other  physical 
disorder.  (1) 

14.  A  person  holding  office  under  the  fire  or  police  department 
of  the  city;  or  otherwise  specially  exempted  by  law. (2) 

ir>.   A  duly  licensed  engineer  of  steam  boilers,  actually  employed 

ftcb.n«,te.  <4)&ai.ini,<d.MB.NHMdn;i.uM,o)i,  sie!Uiw,(ili  an.  m 


I  ions.    EiTlll^iier  ot  rlshl  to  esemptlan  in  certain  ouea. 
The  evidence  of  the  right  to  exemption,  aa  prescribed  in  the 
last  section,  is  as  follows: 

1.  Under  subdivision  tenth  thereof,  where  the  applicant  is  a 
member  of  a  company  or  troop,  the  certificate  of  the  captain,  or 
other  commanding  omccr  thereof,  dated  within  three  months  of 
the  time  of  presenting  it.  Or  the  commissioner  of  jurors  may,  in 
hia  discretion,  receive  the  certified  list,  specified  in  the  next  sec- 
tion, »u  sufficient  evidence  thcrrof.  Where  the  applicant  is  a  regi- 
mental officer,  or  a  staff-officer,  the  evidence  ot  the  right  to  ex- 
emption is  the  certificate  of  the  major-general,  or  other  officer, 
eomnuindlng  the  first  dlviaton. 

2.  Under  subdivision  tenth  thereof,  where  the  applicant  has 
been  duKharged,  or  under  sulidivision  eleventh  or  tweltth,  the 
certiBeate  of  discharge;  and.  where  it  does  not  show  nil  the  facts. 
the  affidavit  of  tho  applicaut,  or  ot  another  person,  acquainted 
with  the  facts. 

3.  Under  nubdivision  thirteenth  thereof,  the  certificate  of  n 
reliable  physician,  or  the  affidavit  of  the  applicant,  or  both:  or 
any  other  evidence  salisfactory  to  the  commissioner. 

4.  Uoder  any  other  subdivision  thereof,  an  allidnvlt  ot  the  np- 
pticant,  or  an  affidavit,  satisfactory  to  the  commissioner,  of  an 
other  percon  in  his  behalf.  stalinR  the  facts,  entitling  the  op- 
pUcant  to  exemption.  Each  cerlilicnte.  specifier]  in  this  section, 
■nmt  be  accompanied  with  satistaclory  proof,  by  affidavit,  of  the 
gimirinenMa  of  the  aignature  thereto;  and  each  aBldayit  and  cer- 

an 
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I  1U83.    Htlltarr   atteen  repaired  lo  certify  t*  «»»■>!■- 
ml«Der  pcrioni  perform  I  ntf  fall  mllltorr  dotr* 

The  captaia,  or  other  com  maud  iiig  oUJcrr,  of  eaoh  companr  or 
troop,  in  tlie  fimt  UifiBiou  of  the  uational  guard,  laaat  deliver  to 
tli«  i-omDiisBioner  o(  Jurors,  ou  or  before  the  lirEt  day  of  July  iu 
each  )■•■'"',  and  at  any  otbt^r  time  when  he  may  require  it,  t,  list, 
certified  by  him,  condiinins  the  full  name  and  reitideiice  of  each 
member  ntid  ollicer  of  liia  cotuiHitiy  or  iroop,  who  is  uniformeil 
and  pquippvd,  and  faithfully  performs  his  dtlty,  as  prescribed 
In  euhdivisiou  tenth  o(  the  last  sectioa  but  one.  No  other  name 
shall  be  inserted  in  the  list.  The  list  must  be  filed  in  the  com 
mlasioner's  office.  The  mnjor-geiieral,  or  other  officer,  commiind- 
ing  that  divisios,  must,  when  necessary,  issue  orders  to  carry 
this  sectiou  into  effect.  lie  must  also  furnish  to  the  cooimis- 
aioncr  of  jurors,  when  so  required,  a  list,  certified  by  him,  con- 
tatulng  the  name  and  residence  of  each  officer  or  other  member 
of  that  diviHion.  not  comprised  in  the  lists  of  the  companies  and 
troo^.  An  officer,  who  neslecis  or  refuses  to  perform  the  duty, 
specilied  in  this  section;  or  who  includes,  iu  a  list  certified  j>y 
him,  the  name  of  a  person  who  is  not  described  In  this  seciion: 
or  who  gives  a  falKC  ccrtiUcate.  in  a  case  Bi>«clfied  in  the  laat  sec- 
tion; forfeits  the  sum  of  tifty  dollars  for  each  o&cncc. 
Id,,  I  SI,  Mu'ii, 

I  1064.   lAu'tl,   IWCt.]    Jury   yeari   lenotk   of   larr   aePrle« 
rctioiretl  and  allowed. 

The  jury  year,  in  the  city  and  county  of  New-York,  commenceB 
on  the  first  day  of  October.  A  person  who  has  actually  served, 
as  a  trial  juror,  in  a  court  of  record  of  the  State,  within  that 
city  and  county,  twelve  days  within  a  jury  year,  is  entitled  to 
he  di8chart!ed  by  the  court,  except  that  he  shall  not  be  discharged, 
until  the  close  of  the  trial,  in  which  he  is  serving,  when  the  twelve 
days  enplre.  A  person  discharged,  as  prescribed  in  this  seMloo, 
is,  thereafier,  during  the  same  jury  year,  eiempt  from  jnry  ser- 
vice in  any  county  of  the  State;  bat  iu  the  city  and  county  uf 
New-York,  a  person  so  discharged  way  be  excused  for  the 
following  jury  year.  Where  the  certificates  of  one  or 
"  —  clerks  of  the  courts,  made  as  prescribed  in  section  1089  of 
■      ■ '         tltlefl   --"-■-- - 


,  show   that  a  person  is  entitled  to  a  rilHcharge, 
scrioeu  In  this  section,  Ihe  cunimissioncr  of  Jurors  must,  upon  re- 
quest, certify  to  the  fact.    A  person  cannot  serve  as  a  trial  juror, 
■n  pnnTlx  nf  rpcfird.  m  miiTp  than  two  lornia,  in  a  Jury  year. 

1.  «S0:  L.  1S10.  vb.  030,  I  i.  atu'd;  L.  ima. 


cb.  8T4.    Id  efleot  Uny 

1  loss,  IVhea  court  moy  temporullr  excnsc  Jnror  frOHi 
altendance. 

The  judge,  holding  a  terni.  mny,  in  his  discretion,  excuse  n  trial 
juror  from  BCrvice  nt  ihat  term,  for  not  more  than  three .dayt  at 
a  lime,  where  the  exigencies  of  his  business  require  his  temporary 
exemplion.il)  The  judce  may  also  discharge,  for  the  tenv, 
one  or  more  jurors,  nnlifieil  and  attending,  whose  furtber  at- 
tendance is  not  re<iu1re(1  for  the  trial  of  issnes  at  that  term.  Or 
he  may  discharge,  until  a  day  certain,  one  or  more  jurors,  noti- 
fied nnd  attending,  whose  attendance  will  not  be  required,  for 
the  trial  of  issues,  until  that  day.  Each  juror,  so  discharged 
unlil  a  day  certain,  must  attend  nt  the  opening  of  the  court  on 
that  day,  and  thereafter  until  he  is  discharged,  without  farther 
2TS 
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notice.  II  he  (ails  so  to  do,  he  ia  liable  to  the  same  punishment, 
OBd  Ok  Bame  proce«diDgB  mUBt  be  takon,  as  if  lie  had  failed  to 
attend,  at  the  liine  fixed  in  the  notice  given  to  him. 

iH  U  ISTO,  cb.  ESS,  part  at  |  1;  Kinilndcr  oT  cectlaD  la  new. 

I  I4MM.    Ia  otker  caaea,  Jnror  to  be  excsB^d  only  «b  ahow- 

Bxcrpt  as  prescribed  in  the  last  section,  a  court  or  a  jadec  shall 
not  excuse  a  person,  liable  to  serve  as  a  trial  juror,  and  duly 
drawo  and  notified,  unless  it  is  shown,  by  the  oath  of  the  jurot, 
or.  if  he  Is  unable  to  attend,  by  the  oath  of  another  person,  ac- 
qoaiated  with  the  facts,  that  he  is  then  necessarily  absent  from 
the  city,  and  will  not  retnm  In  time  to  serve;  or  that  the  inter- 
ests o1  the  public,  or  of  the  juror,  will  be  materially  injured  by 
bia  attendance;  or  that  he  is  physically  unable  to  serve;  or  that 
bis  wife,  or  a  near  relative  of  himself  or  bis  wife,  has  recently 
died  or  !»_  dangeroualy  sick.  Where  a  person  liable  to  serve  is 
eimtsed,  in  a  case  specified  in  this  section,  or  where  a  person, 
notified  to  attend  a  term,  as  "a  trial  juror,  Is  entitled  to,  and 
claims  an  exemption,  he  can  be  excused  only  by  the  judge,  hold- 
iDK  the  term,  which  be  has  been  notified  to  attend,  etuch  an  eX' 
cBse  does  not  extend  beyond  that  term. 
U.,  rmalDdtrr  of  )  1.     Lut  Kntenn  added, 

f  1087.  Jsror  applTlas  to  «OHt  to  be  exewsed  aiBst  pr<i- 
daee   aotle*.  cte. 

A.  person,  who  has  been  notified  to  attend,  as  a  trial  juror  ani) 
who  applies  to  t>e  excused,  as  prcscril^ed  in  the  last  section,  must 
bring  tie  notice,  if  he  has  received  it,  into  court,  and  present  it, 
in  open  court,  to  the  judjte;  or,  if  he  cannot  peraonally  attead, 
he  moat  send  it,  by  a  person  capable  of  making  the  necessary 
proof,  in  relation  to  his  claim  to  oe  excused.  A  note  of  the  ex- 
cuse, and  of  lie  reason  therefor  attested  by  the  Jiidtte,  who  must 
append  hia  signature  or  his  initials  thereto,  must  also  be  made 
upon  the  notice  to  attend;  or,  if  the  juror  lias  not  brought  It  into 
court,  upon  a  separate  piece  of  paper;  which  must  be  transmitted 
to  the  commissioner  of  Jurors,  1^  the  clerk,  ns  part  of  the  retnm. 
maile  bb  prescribed  In  section  1<^  of  this  act. 

Id.,  I  2>. 

I  1088.  Service  la  a  eoart  Bo(  of  Feoordi  wbea  aa  eioaae. 
A  person,  serving  as  a  trial  juror,  elsewhere  than  in  a  court  of 
ivcord,  is  excused  from  jury  duty  in  a  court  of  record,  only  dur- 
ioft  tbe  time  of  Iiis  actual  service  elsewhere. 

M.,    !   8. 

I  loss.  CI«Fk  of  coart  to  eertltr  to  commlaaloaer  aa  to 
BtlcMdaaee,  eseaava,  *aea,  etc,  of  Jsrots. 

The  clerk  of  each  court  of  record  In  the  city  and  county  of 
New- York,  mnst,  within  ten  days  after  the  close  of  each  term,  for 
which  trial  jurors  have  been  drawn,  or  after  the  discharge  of  the 
trial  jurors.  If  they  are  discharged  bpfore  the  close  of  the  term, 
tetujn  to  the  commissioner  of  jurors,  the  certified  copy  of  the 
mtnate  of  the  drawing  of  the  jurors,  received  from  the  sheriff, 
and  the  aheritPs  return  thereto,  or  a  copy  o(  each  paper,  certified 
by  the  clerk;  tcigefher  with  each  notice  or  other  paper,  attested  by 
a  jndfte.  as  proscribed  in  the  Inst  section  hnt  one.  The  clerk  must 
«Iw>  deliver  to  the  commissioner  therewith,  his  certificate,  specify- 
ing, distinctly  and  in  detail,  as  follows; 
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1.  Tbe  name  and  residence  at  each  jiiror.  who  attended  and 
■erved:  thv  niimlier  of  days  tlie  juror  atteudeil  for  the  puritoee 
of  Kcrvins;  and  the  uumber  o(  duya  he  ncluall;  served. 

2.  The  Damp  aud  realdence  of  each  juror,  who  waa  ezcuBed  or 
liBi^harged;  n-ith  the  reason  therefor. 

3.  'Xhe  otime  aud  resideaee  of  each  persou  notified,  who  did 
jot  attend  or  serve. 

4.  The  name  and  realdfiicc  of  each  person  fined,  and  the  dale 
and  amount  of  his  fine,  untesa  the  fine  has  bccu  remitted,  aa  pre- 
acrilied  in  section  llOt)  of  this  act. 

The  return  and  certificate  must  be  filed  in  the  comraisBioDer'B 
nffico,  and  shall  not  be  altered  or  corrected,  except  in  pursnance 
tif  an  order  of  the  court.  If  a  clerk  falls  to  make  a  complete  re- 
turn and  eertificate,  as  prescribed  in  this  section,  he  is  guilt;  of  a 
contempt  of  the  court;  and  tbe  commlBHiouer  of  juro™  must  inatl- 
tuto  the  Hpprouriatc  uroceedingB  to  punish  him  accordingly. 

L.  1870.  ch.  6^,  I  la.  remodelled. 

1  1O90.  Commlsa loner  of  Jnrora  to  select  trl«I  Imrmn, 
Ills  Beneral  (loners. 

Trial  jurors  must  be  selected  by  tbe  commlsaioner  of  Jnrora, 
irho  must  alone  decide  upon  their  Qualifications,  and  ezemptionB, 
except  ns  otherwise  expressly  prescribed  in  this  article.  But 
this  section  docs  not  impair  the  right  to  challenge  a  particular 
juror  at  the  trial.  The  commissioner  may  issue,  to  a  person  en- 
titled to  an  exemption,  a  certificate  of  that  fact,  which  exemplB 
the  person,  to  whom  it  is  granted,  from  jury  duty,  dming  Ihe 
tine  limited  therein.  Me  must  keep  a  record  of  all  proceedinx* 
before  him,  or  in  his  office.  He  is  entitled  to,  and  must  collect, 
for  the  benefit  of  tbe  clly,  tor  a  copy  of  tbe  paper  furnished  by 
him,  the  same  fees  as  the  elerk  of  a  court  of  record. 

Id.,  psrli  of  19  T  md  £4,  coiwlldated  with  L.  1S4T,  cb.  iSB.  Part*  at 
II  2  .Dd  11,  En.'d. 

g  10[>1,  CommlssloneF  mnr  opvolnt  asalstaata,  et«.|  -vrlio 
mar  ndmlnliter  ontlis. 

The  commissioner  of  jurors  may,  from  time  to  time  appoint,  and 
at  pleasure  remove,  one  or  more  aBsistants,  clerks  iu  bis  office,  and 
messengers,  and  may  fix  their  compensation.  He  may  designate. 
In  writing,  an  assistant,  to  attend,  in  his  place,  the  drawing  of 
jurors,  for  a  particular  term.  The  commissioner,  or  each  as- 
sistant, whom  he  designateM  for  the  punwse,  by  a  certificate,  filed 
in  the  office  of  the  county  clerk,  may  administer  an  oath  or 
afiirmation,  in  relntion  to  any  matter,  embraced  within  the  pro- 
visions ot  this  article. 

Id.,  port  o(  I  M. 

{   lima.    All   pnbllo   oOIcerB   reqiilred   to  aid   the  c«iiiiBla- 

The  president  and  commissioners  ot  the  department  of  taxes 
and  assessments,  the  police  commisBioners.  and  all  other  publEo 
officers  in  the  city  ot  New-York,  must  render  to  the  commis- 
sioner of  jurors,  all  the  asHlHtance  in  tbeir  power,  to  enable  him 
to  procure  the  nnmea  of  persons,  liable  to  serve  as  trial  Juroia. 

I^.,  I  IS,  ■■  modlBcd  bT  1-  1ST3,  ch.  33S,  (I  S9  lod  ST. 

1   1003.   [Am'A,   ISRV-l    Bxpenses   of  commlBaloaeE*B  oBeet 

Suitable  and  proi)er  rooms  aiVd  accommodations  for  the  com- 
missioner of  jurors  shall  iHf  provided  by  the  city  of  New-York. 
The  commissioners  at  the  sinking  fund  of  said  city,  in  caae  no 
such  provision  Is  made  in  any  building  owned  by  or  under  Ihe 
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rontrol  ol  the  city,  Hhuli  iiiitborize  Ihe  h-nxiriK  or  saltable  roome 
nod  a<.-*;i>iuniuilulioos  in  Buid  city  tor  such  piirposo,  for  a  period 
not  picetHliDfi  fire  ymrn.  upan  stirh  ttmis  anil  ronditioiiH  bh  xaid 
rommiHeinnerK.  or  a  Diojority  of  them,  may  determioe  to  be  rea- 
■onable  and  juat. 


i  10e4.  lAin'd,  1M»,  IftOS.]  Llat  of  Jarom  (o  be  prFparrd, 
cl  rvm«|  commliiiilanep  to  dfcldr  an  to  esfnipllanii. 

The  connniRBloner  luiist  commence  the  preparation  of  liste  of 
trial  jurora,  in  the  month  of  May,  in  each  year.  For  that  pur- 
pa«-.  he  niUHt  proeoed  aa  fullon's:  He  muHt  prepare,  or  must 
i^niie  to  be  cart-fully  prepared,  two  separate  liatH,  imttcad  of  the 
imp  liet  as  heretofore  required  by  law.  Both  of  Hoid  lists  Bhal! 
be  krpu  in  all  reHjiectB,  in  the  same  manner  ok  the  one  lint  here- 
tofore required  by  law  to  be  kept.  One  of  said  lists  xliall  eon- 
rain  the  namen.  alphiibetieally  urranired,  with  the  occupation, 
[dare  of  busiuesH  and  reHidence,  as  far  as  those  iwrticulars  can 
he  roQFeDiently  BBcertoined,  o(  earb  of  those  persoOB,  eligible 
»H  trial  jurors,  who  have  not  duly  reitistered  in  the  lant  preeedirg 
Flection  for  city,  county  or  state  offices:  and  said  list  shall  be 
diirtinctJy  marlted  and  known  ps  the  "  non-volera  list."  The 
other  of  the  Raid  lists  shall  contain  the  names,  alphabelically 
srranged,  with  the  oecupatlon,  place  o(  business  and  residence, 
so  far  as  those  particularB  ean  be  conveniently  ascertained,  of 
each  of  those  persons,  eligible  to  serve  as  trial  jnrors,  who  have 
duly  registered  in  the  last  preceding  election  (or  city,  county  or 
Mtte  offices,  and  said  last  mentioned  list  shall  he  distinctly 
marked  and  known  as  the  "  voters  list."  For  the  purpose  of 
ascertaining  whether  any  person,  liable  to  serve  as  a  trial  Juror, 
has  cefrislrred  as  aforesaid,  tbe  said  cotDniissioner  of  jurors  may 
ivngnlt  the  pnblislted  lists  of  those  who  have  so  reKisterod,  or 
the  said  commissioner  may  consult  any  other  iivailable  source. 
which  shall  fomiah  him  with  the  requisite  information.  For  the 
PTpose  of  nscertainhig  the  names  of  alt  persons  eligible  as  trial 
jurors,  the  eaid  eommissioner  of  jurors  muKt  consult  the  last 
lensus  enumeration,  the  last  directory  published  for  his  re- 
Hpective  territory,  the  records  of  the  department  of  taxes  and 
■saesHoientn.  and  any  other  available  sources.  U|>on  said  com- 
missioner of  Jurors  being  fnmishecl  by  any  citiien  with  the  nnmo 
and  address  of  any  other  person,  accompanied  by  a.  statement 
from  the  person  no  furnishing  the  same,  that  he  believes  that 
the  said  person  Is  liable  to  serve  as  a  trial  juror,  the  said  com- 
missioner of  jurors  must  deal  with  the  said  name  and  address, 
so  furnbihed  him,  as  with  the  name  and  address  of  an.v  other 
person  wbooi  the  said  commissioner  of  jurors  believes  liable  to 
serve  as  a  trial  juror.  He  must  hear  and  determine  all  claims 
for  Piemptiou,  and  must  keep  a  record  of  the  persons  exempted, 
and  of  the   period   of  time  for  which   the  exemption  of  each  is 

L.  IKTO.  eb.  Ki».  partn  at  ||  T  Inl  t:  L.  1W2.  cli.  4S1;  L,  1803.  cb.  1*B.  lu 
rOKt  Sept.  1.  IS03. 
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■  lOOB.  PerBOns  nay  b«  reqalred  la  trmtlty  •>■  to  Jarer'a 
llabllltT  to  HervF.    Faulty  for  dliiobrdleiicr. 

Tbe  pomtnieBioner  niuy  cause  to  W  pcrHonfll);  HPrvm!,  on  any 
lifTsoa,  witbln  tht>  city,  a  notice.  rpiiiiirinK  biiu  to  stleod.  at  tbe 
(■ninnilHBionor'a  olflcp,  at  n  npoci&ed  time,  not  Iphh  than  twml.v- 
foiir  boura  after  cervkT  or  the  notice,  Tor  the  purpoiie  of  testily- 
[iitc  coneerDintf  Iiih  own  linliility,  or  the  liHhility  of  any  other 
p«rHon.  to  serre  ait  a  juror.  A  ]>erson  ho  notified  mnnt  attend, 
and  teRtify  accord inKly-  If  he  failn  to  attend,  ns  spei'iGeil  in  the 
nntii-e,  for  any  eauBe,  except  phyHii-al  iunliility;  or  if  he  refuses 
to  be  sworn,  or  to  answer  any  legnl  and  pertinent  qneslion,  put 
to  blin  by  tlie  eonimisHinner;  he  forfeits  fift.v  dollars  for  each 
failnre  or  refusal.  One  or  more  sneeessive  notiees  may  be  serreri 
upon  the  same  pemon.  where  he  fsils  to  attend,  an  required  by  a 
former  noliee;  and  he  is  liable  to  the  snme  penally,  for  eaeh  fail- 
ure HO  to  attend.  Bnt  the  (innniiHsioner  may,  in  hfs  discretion, 
diHponse  with  the  iwrsonal  nltendance  of  a  person  so  notilie<l, 
where  another  ijerson,  eoKniEant  of  the  focts,  is  produced  and  tes- 
tiflex  in  his  stead:  and  where  a  person  has  so  attended  twice,  he 
cannot  lie  required  to  attend  again,  in  the  same  jury  year. 

to    rrtnrn     Ilata     to 

On  or  before  the  first  dsy  ot  October,  in  each  year,  the  com- 
inissioiier  must  return  to  the  clerk  of  the  city  and  couuty  of 
New-York,  to  be  filed  iu  his  office,  certified  copies  of  the  liats. 
|irepart-d  hy  him.  of  tbe  perKons,  liable  to  nctve  as  trial  jurors  in 
the  coorlH  of  record,  for  tlie  enBiiinfr  jury  year;  but  he  may  omit, 
from  such  certified  copies  of  the  lists,  the  names  of  those  persons 
who  have  Hcrved  as  preHcrilMMl  fn  section  ten  hundred  and  eightj- 
four.  He  may.  from  time  to  time  thereafter,  strike  from  the  lists 
kept  by  hini,  the  name  of  a  person,  who  is  found  oy  him  to  be 
exempt  or  disqualifiefl.  In  that  case,  be  must  record  tbe  reason 
why  the  name  is  stricken  off. 

L.  1S4T.  rli.  4QE.  parU  ft  I  X.  n-modptlrd;  L.  ISM,  i-h,  874.    In  effect  Hiy 


The  ballots  for  trial  jurors  for  the  current  jury  year  must  be 
prepared  by  the  commissioner  nf  jurors  who  may  use  tor  that 
puriHise  BO  many  of  tlie  ballots  prepared  tor  the  previons  year 
as  he  deems  expedient.  The  ballots  ho  preserved  must  be  retniued 
by  the  commissioner  of  jurors  and  ileposlted  by  him  in  the  proper 
box  prepared  by  hhn  for  that  purpose,  as  hereinafter  provided, 
and  snld  boxes  shall  be  retained  by  the  commissioner  of  jurors 
and  securely  locked.  It  shall  be  the  duty  of  the  commissioner 
of  jurors  to  provide  two  boxes,  instead  of  the  one  box  heretofore 
required  liy  law.  In  one  of  these  tnxes  he  shall  deposit  the  bal- 
lots confnininB  the  names  of  those  who  have  not  dniy  refdsterpd 
for  the  purpose  of  vutinir,  as  hereinbefore  provided  In  this  article, 
and  in  the  other  of  said  boxes  he  shall  deposit  the  names  of  those 
who  have  duly  reEJslered  for  the  purpose  of  votinjr.  ns  hereinbe- 
fore proviiled  in  this  article.  These  boxes  shall  be  distinctly 
marked  and  known   as   the  "  non-voters   box  "   and   the  "  voters 
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box,"  respectivelj.  The  said  oonimiasionpr  of  juroni  may.  troin 
tlmv  to  time  lliereafter  return  certified  copies  of  additional  Itslh 
coataiaiDK  the  Damea  of  personH  liablo  to  aerre  aa  trial  jurora 
which  are  omltt^  from  the  former  Usts,  except  the  uamea  of  those 
who  have  served  an  prescribed  in  Boetlon  ten  hundred  and  eiKhty- 
fonr  of  thin  act;  and  the  uamefl  of  qualified  jarora  that  have  been 
retampti  to  the  foniini»sioner  dnrlnp  the  current  year  aa  having 
been  fined,  dinchariied  or  picused.  and  the  ballota  containiQit  those 
names  mnat  be  prepared  in  like  mnnner  and  used  tor  the  residne 
of  the  jury  year.  In  providine  additional  or  aupplpmental  lists. 
*aid  <»mml8Bioner  of  jiirora  shall  keep  separate  the  "  voters  list  " 
and  the  "  non-voters  list."  in  the  same  manner  as  Is  hereinbefore 
proridt^  in  this  article  with  regard  to  the  Urat  lists  Bled  by  him. 
U  I8Se.  cfa,  U3:  L.  18M.  fh.  814;  L.  IftM,  cb.  eoo;  I.  IMffi.  eh.  tfl.  In 
(ITKt  AprU  10,  IIHS. 

■  to  lie   drawn    far    eaeli    trm   ot 

,  .  ty,  at 

which  iBsnes  of  fact  aT«  triable  by  jury,  must  be  fixed  by  a 
fcenerkl  order  of  the  court,  or,  it  it  iit  not  so  fixed  tor  a  term,  or 
a  separate  part  of  a  term,  by  a  written  order  of  tbe  judfce,  ap- 
pointpd  to  bold  the  aame.  The  order,  or  a  certified  copy  thereof. 
tnnst  be  filed  in  the  office  ot  the  county  clerk.  It  the  numlier 
baa  not  l>een  fixed,  in  either  mode,  at  tbe  time  nf  the  drawing, 
one  hundred  trial  jarora  must  be  drawn  for  each  tenn.  or  for 
t^cb  part,  it  the  term  consists  of  two  or  more  separate  parts. 
Sabilltnle  tor  L.  IStT.  eb.  4H.  |  B. 

tioee.  [An'd,  1901.1  IVhr*  iarora  t»  be  dranni  wkaf  oB- 
eera   t*  nttead  drmnlHar. 

On  a  day  deaitniBted  by  the  cotnmiBsloner  of  jurors,  the  rom- 
missiooera  of  jnrom  or  bis  assistant,  the  county  clerk  or  his  dep- 
uty and  one  or  more  judges  of  a  court  of  record  residing  in  the 
eonnty  of  New  York  must  attend  at  the  otBce  of  the  commis- 
sioner of  jnrora  to  witness  and  aasist  in  the  drawing  ot  the  trial 
jnrors  for  the  term  of  a  court  of  record  at  which  Issues  of  fact 
are  triable  by  a  jury. 

L.    laoi,    rb.   «00.    In  PitiMit  April  2T.   1901. 

fllOO.    [Am'd.  ISOl.)    Notice  of  drwwiHV. 

At  least  three  days  before  the  drawing  the  commissioner  ot 
jnmm  must  cause  written  notice  thereof  to  he  served  upon  the 
ooDntj  clerk  or  his  deputy  and  at  least  three  of  tbe  judges  of 
the  oourts  of  record  residing  in  the  city. 

I,,  1««1.  ch.  800.    In  fOwt  April  27,  WOT. 

I IIOI.  {Aai*d,  1001.]  Proce«dlii|[ii  It  offleera  do  not  appeaP. 
If  at  least  one  jiidse  of  a  court  ot  record  residing  in  the  county 
of  New  York  nod  the  commissioner  of  jurors  or  his  assistant 
and  the  county  clerk  or  his  deiiuty  do  not  attend  at  the  time 
and  place  named  in  tbe  notice  tne  commissioner  or  jurors,  or.  in 
his  absence,  his  assistant,  must  adjourn  tbe  drawing  to  the  next 
day.  Thereupon  the  commissioner  of  jurors  must  forthwith 
cBoae  to  be  served  upon  the  absent  commissioner  or  county  clerb 


and  upon  at  ieant  three  judttfa  of  roiirts  of  reoord  r 
ooniily  of  New  York  written  notice  to  attend  the  d 
the  adjourned  day. 

L.  1901.  rb.  eno.    In  effwt  Aprtl  IT,  ]»0I. 

I  HOC  When  ]arr   to  be  dritiva  •■  itdjonraed   #«.)r. 

!f  the  ofDcerR,  njieeified  in  seetion  1(M)9  of  this  act.  attend  « 
the  ndiouriied  day.  but  nit  otherwine.  thp  rierk,  or.  in  bi* 
Renee.  the  depitt)'-c-ierk.  mnat  proceed  in  their  pretienee,  to  dl 
the  jurorR. 

11103.  [Am'd,  1902.]      Mode  of  dranlBKI  mlBBtex   ■■■(■■ 
Tlie  box  known  ae  the  "  non-vote™  box"   Rhnll   be   fimt   A 

with,  ami  all  the  ballota  drown  tberefronj.  before  anj-  of  ihe  1 
lots  in  Ihp  box  known  tin  the  "voters  box"  Khali  bp  dr«' 
After  all  the  said  hntlotH  have  been  drawn  from  the  Haid  "' ■ 
voters  box,"  then  baliots  tnny  he  drawn  from  the  "  rotern  tnfX, 
In  the  event  that  it  hceomes  necesanry  to  use  said  hallnta 
second  time,  hefore  new  lists  are  fnrnished.  the  aame  ord*»r  _ 
drawinf;  as  between  Ihe  "  votera  box  "  and  the  "  nnn-votem  box 

ahnll  he  observed  as  when  the  hsllots  were  first  di ' 

IvpIt  therefrom.  In  other  respects  the  drawinic  d 
dneted  as  follows: 

1.  The  eonnfy  rlerk,  or  his   depniy.  mnat  shake  the   bo^ 
laininK  the  ballots,  an  ns  to  thoroufcbly  mix  them. 

2.  He  must  then,   without  neeins  the  name   eontained 

hallot.  pnbliely  draw  out  of  the  box  one  ballot:  and  eoiiL . 

draw,  til  like  manner,  one  ballot  at  a  time,   ontl)   the   reqniall 
number  has  been  drawn. 

3.  A  minnte  of  the  drnwinfc  mnst  be  kept  hy  one  of  the  attev 
intc  olHeern.  In  whieh  must  be  entered  the  name  contained  1 
each  ballot  drawn,  before  another  ballot  Is  drawn. 

4.  After    drawing   the    requisite    number,    the    minute    i...     . 

drawing.  rontoininK  the  names  of  the  persons  drawn,  with  ttaj 
proper  additions  of  each,  and  speeifyint:  for  what  courts  and  ttf] 
what  term  Ihey  were  drawn,  must  be  siitned  by  the  clerk  or  Ub 
deputy,  and  Ihe  attending  oHlcers.  and  filed  in  the  clerk's  office. 

See  a  R.  S.  414,  I  SO;  L.  I90I.  •*.  Wl.    la  cteet  April  10.  ISOa. 

1 1104.  Id.)  where  lepm  conalata  ot  two  of  more  pMrlft. 

If  the  term   consists  of  two  or  more  separate  parts,   the    trial ' 

I'urors  tor  each  part  must  tie  drawn,  and  n  minnte  of  the  draw-  '■ 
nK  must  be  made,  ais'ied.  and  filed,  and  the  subsequent  procMd- 
itigK  must  be  the  same,  as  if  it  ivns  a  distant  term. 

I  HOB.   [Am'd,    IftOC]    CommlaafODer    mar    luae    notlee    t* 

The   commissioner   may    issne.   to   a   trial   juror   so   drawn,   a 

Crinfi'd  notice.  informiuK  him  that  he  has  been  drawn,   and   wB 
p  duly  noiifiwl,  and   eontaininK  copies  of  such  porllona   of   Ihb 
article,  as  thi>  commissioner  deems  advisable. 
L.  ISm,  rii.  K-tn,  I  14:  L.  INOO.  fb.  IIS.    In  cffts?t  Jaae  S.  ISM. 

I  lino.  lAm'd,  XttfO,  l<4fte.1  CommlnaloMer  lo  ■otirr  jBran 
and  make  retarn. 

The  clerk  must  deliver,  to  the  commissioner  of  Jnrom,  a  oertj- 
fied  oopy  of  the  minute,  or  of  eac-h  minute,  if  there  are  two  at 
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morp.  Tbe  rommiosioner  roust  DOtify  each  jorur,  named  tbprein, 
to  attend  the  part  or  tenn,  for  which  he  whs  drawn,  by  sorrinff 
upoD  him.  at  least  nix  days  before  the  commencement  thereof, 
a  notice,  addretwpd  to  hiai,  slating  that  he  bus  tteen  drawn  as 
a  trial  jnror  for,  and  is  required  to  attend,  the  term  or  part, 
ipecified  in  the  notice.  The  notice  may  be  nerved  personallj,  or 
by  learing  it  at  the  Jaror'a  residence,  or  other  place  of  linsinesH, 
with  s  person  of  r'roper  age  and  dlucretion.  Before  the  com- 
mencement of  the  tenn  or  part,  the  commissioner  most  Ble.  with 
the  clerk,  the  certified  copy  of  the  minnte,  with  a  return,  nnder 
his  hand,  indorsed  thereupon,  or  annexed  thereto,  naming  each 
penon  nnlitic<l.  and  upecifyinj;  the  manner  in  which  he  was  noti- 
fied, and  the  time  and  place  of  the  serYice  of  euch  notice.  Sneh 
return  shall  be  presumptive  evidence  of  the  fact  of  sueh  nervice. 
An  aSldavit  of  the  person  by  whom  each  service  xhall  have  been 
made  Htatinfc  the  manner,  time  and  place  of  such  service  shall 
accompany  such  return.  ' 

U.    laSB,  cli.  3*3:   L.  ISSU.  cli,  T2G,    In  effect    June  0.  1896. 

I  HOT.   Cl«rl£  of  court  to  certify  sb  to  aaode  of  acprlee. 

The  clerk  of  each  conrt,  for  a  term  of  which  trial  jurors  are 
notified  to  attend,  by  the  sheriff,  must  certify  to  the  clerk  of  tbe 
board  of  alderman,  each  case,  where  lens  than  a  majority  of  the 
persons,  named  in  a  minute  of  a  drawing,  arc  returned  as  nemon- 
ally  nerved,  Tbe  board  of  aldermen  are  prohibited  from  allowing 
or  paying  any  tees  or  charges  to  tbe  sheriff,  for  notifying  any  of 
the  personK  tiamed  in  that  minute,  or  for  making  a  return  there- 
npon.  A  clerk  of  a  court,  n-ho  omits  to  notify  the  clerk  of  Ibe 
board   of  aldermen,   as  prescribed  in   this  section,   is  liable  to  a 

K unity  of  one  hundred  dollBrn.  for  each  omission,  to  be  recovered 
any  person  suing  therefor. 
[..  1SS3.  cb.  *m,  I  s. 

1 1108.  (AK*d,  ISSfl,  18&6.]  Court  may  order  aew  panel 
to  be  drawa  dnrlBK  trna. 

At  an:r  time,  during  tbe  sitting  of  a  terro  of  a  court  of  record 
En  the  city,  the  court  may  direct  an  additional  number  of  trial 
jnmn>  to  be  drawn,  for  the  term,  or  for  the  part,  at  which  the 
order  is  made.  Tbe  order  must  specify  the  number  to  be  drawn. 
and  the  time  of  drawing.  The  drawing  may  be  made,  either  In 
open  conrt,  under  tbe  direction  of  the  judge;  or  In  the  ordinary 
manner,  except  that  notice  is  not  required.  The  commissioner 
rnoKt  forthwith  notify  the  jurors  drawn,  by  such  a  notice  as  tbe 
conrt  directs,  to  attend  the  term  or  part,  at  the  time  specified  in 
the  order.  He  must  forthwith  file  with  the  clerk  of  said  court  a 
return,  under  his  hand,  naming  each  person  so  notified,  and 
apecifying  in  each  case  the  manner,  lime  and  place  of  the  service 
of  anch  notice,  Snch  refnm  Khali  he  preBUmptive  evidence  of  tbe 
fact  of  anch  service.  An  affidavit  of  the  person  bf  whom  each 
•tPTvit^  shall  have  been  made,  stating  the  manner,  time  and  place 
of  snch  aerrice  shall  accompany  such  return, 
L.  isas.  eb.  343:  L.  ISM.  eb.  TZB.    In  ctfoct  June  «,  ISSO.    Bee  |  11«.  poM. 

11109.  Conrt  of   rocord   to  Sue  Jarltr  for  aon-ntteDdaBcvt 
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sp^cifi^il  in  the  Doticp,  or  froDi  day  to  day,  the  covrt.  ai  Ibat  V 
must  impose  upon  bim  a  fine  of  uot  Iimib  thuii  fifty  nor  tuti 
two   hunilr^   Hnd    fifty   dollant.    A    fin«   thuH    imposed    : 
wholly   or   partly   remitted,   by   dirertion   of   tbv   judge, 
c^art.   bi^fore  the   end  of  the  aunie  term,   and   upon  pxid   i. 
Hhon-Q:  otbern-iite  it  sball  uut  be  remitted,  except  as  prescribe 
fiertious  1113  and  1114  of  this  art.     Each  remission,  m  made] 
tbp  judicp.  in  op^D  court  at  tbe  tinme  term,  with  the  ri 
for.  muNt  be  entered  in  tbe  minutes  of  the  court.    '.  . 
npptieH  to  a  opecial  juror,  as  well  an  to  an  ordinary  trial  jm 
L.  1H70,  cb.  bX>.  II  ia  ind  £0.  omlHIns  tt 

IHin.  Jaror    tattr   als*    b«   arr»l«d    Bad    etoniwllvd  i 

Where  n  person,  duly  drawn  and  notified,  fails  to  attend  ■ 
npire,  at  a  term  of  a  court  of  recoyd.  as  required  by  law.  ■--**-- 
haTinic  lif>en  exeuaed.  the  court,  liesides  imposiuK  a  line. 
scribed  in  the  lawt  xection.  mny  direct  the  sheriff  to  arr««t  I 
and  lirinK  him  before  tbe  court:  and.  when  he  has  been  I 
broHghr,  it  may,  in  its  disrretlon,  compel  him  t 

L.    1870.   <>b.   CtD.    I  X,    rcmadi'lliKl. 

I  1111.  JarorJi   for  dliatrlet   conrta 
ment    for  non-atteHdRBpe t   elprk*B 

A  list  of  trial  jurors,  for  each  of  the  district  courts,  must  b«  M 
lectcd  hy  the  commissiioner  of  jurors;  and  must  conHist  of  nut  )«" 
thnii  fifty,  nor  more  Ibnn  ono  hundred  jurors.  A  person  ahaD  a 
he  ]ita<i'il  upuQ  such  a  list,  who  does  aot  reside  In  tbe  districtl 
which  the  court  is  held.  The  judite  of  each  district  court  miif 
impose  a  fine  of  twenty-fire  dollars,  upon  each  person,  duly  drawl^ 
and  notified  to  attend  the  court,  ns  a  trial  juror,  who  fails  to  M| 
tend,  as  required  by  the  notice.  The  clerk  of  the  court  must,  witk; 
in  ten  days  thereafter,  transmit  to  the  commissioner  of  iurorsji 
certificate,  showinft  that  the  fine  has  i>ccn  so  imposed,  and  stlfi 
intc  how  the  notice  to  attend  was  served  tipou  tbe  delinqnent,  m 
order  that  the  same  procetdinsa  may  be  had.  as  in  the  case  oft 
delinquent  jnror  in  a  court  of  record,  A  jndsre.  or  a  clerli.  «■• 
violntes  this  nection,  forfeits  one  hundred  and  fifty  dollars  f* 
each  offence. 

Id.,  part  ol  1  ».  and  |  30.  «naolld>tc4. 

11112.  fAm'd,  ISRO.]    Skn-IITB  Jaryi  how  avleetrd,  *le- 

The  MhcrifT  of  the  city  and  county  of  New-York  Khali  »eWt 
from  the  iiat  of  trial  jurors  for  each  jury  year,  the  names  of  a* 
less  thiin   two  hnndred  and   fifty,  nor  more  than  three  hnndi* 

Ecrsnns.  to  constitnte  the  BberltTs  jurors,  for  that  jury  year,  W* 
e  shall  forthwith  transmit,  to  the  commissioner  of  jnrors.  ■  ij 
certified  hy  him.  containing  the  names  of  the  persons  ao  neleeW* 
with  the  proper  additions  of  each,  and  showing  that  they  ha^ 
lieen  seicctcil,  as  prescribed  in  this  section.  The  sberilf  wij 
cause  ballots  to  be  prepared,  as  prescribed  in  article  secfiBii  « 
title  third  of  this  chapter,  and  to  be  deposited  in  a  proper  I"*- 
Where  the  sheriff  is  nulhoriEcd  or  required  by  law,  to  empanw  ■ 
Jury   for  any  purpose,  the  requisite  number  of  ballots  mn*'  '" 
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dran-n  rrom  tbe  box.  rr  prescribed  in  that  article,  bf  the  sheriff, 
or  by  his  undpr-shRriH'.  or  doiiuly-iihpriff.  Iitiit  tho  HhoriCF  may. 
Id  his  diHcretioti.  ilivide  tbe  nauifn  contained  in  the  lint.  Into  threi' 
panpiH.  fBi'h  containing  nu  equal  unmber  of  uanieH,  hs  nearly  as 
ma.v  be.  In  that  case,  he  must  dedgnate  the  months,  in  which 
each  panel  will  be  uspd.  so  that  the  jury  duty  shall  he  dintribiiieil 
equatly.  as  nearly  as  msy  be,  anionK  the  jurors:  and  ballots  Hhall 
lip  ilepoijited  in  the  box,  at  tlie  beginning  or  each  month,  eootniu- 
ing  the  names  of  the  jurors  designated  for  that  lUoDtb. 


)  1113.  [Am'd,  ises.]    RemlKlnv  >B«   enforctns  Jury  Anca. 

f  "pon  receiving  the  retarn  to  the  minute  nnd  certificate  required 
by  th«  proTislous  of  section  ten  htintlred  nnd  eighty-nine  to  he 
l<tt^  in  the  office  of  the  ciimmiseloner  of  jurors,  and  the  certlScnte 
required  to  be  tranmnitted  lo  said  commissioner  of  jurors,  aa  pre- 
scribed in  section  eleven  hundred  and  eleven,  sold  commissioner 
shall  transmit  a  list  of  the  delinquent  Jnrors  who  have  been  re- 
turned as  fined,  to  the  counsel  to  the  corporntion  of  said  city, 
B'hiKw  duty  it  shall  be  to  apply  forthwith  to  a  judge  of  the  court 
in  n-bich  such  fine  shall  have  been  imposed,  for  an  order  direct- 
ing *>ach  delinquent  triill  juror,  returned  as  having  l>een  fined  in 
such  court,  to  show  cause  before  the  judge  by  whom  such  fine 
was  imposed,  or  such- other  jndge  ns  may  be  designated  In  such 
order.  Hhould  the  judge  by  whom  such  fine  was  imposed  hare 
ceaneij  tu  be  a  member  of  such  court,  or  for  any  other  reason 
shall  be  unable  to  hear  such  proceeding  nt  n  time  and  place  t<i 
be  named  therein,  why  the  payment  of  the  flue  should  not  be  en- 
forced. In  case  of  the  absence  of  such  jndge  at  the  time  and 
place  mentioned  in  said  order,  the  proceedmgs  thereunder  may  be 
conducted  before  such  other  judge  of  said  court  as  may  be  then 
and  there  present.  Said  order  shall  be  serTi-d  upon  the  |)erHons 
to  whom  the  same  is  addressed,  by  delivering  to  each  cmc  per- 
mtiftJIy.  and  leaying  with  him.  a  copy  of  the  same.  It  shall  bi- 
thp  duty  of  the  commissioner  of  jurors  to  cause  such  orders  to  be 

jliicb  service  may  lie  made  by  any  pcr^^on  by  whom  a  sunimons 
in  n  civil  action  in  a  court  of  record  might  be  served  who  may 
he  deaignoted  for  the  purpose  of*  tbe  commissioner  of  jurors  auil 
Itr'Mif  of  such  service  may  be  made  by  alBdavit.  The  proofs  of 
Huch  xervice  shall  be  transmitted  to  the  counsel  to  the  corporation. 
In  case  of  a  failure  to  make  such  service  it  shall  he  the  duty  of 
(he  cotnmissioner  of  jurors  to  transmit  to  tlie  counsel  to  the  cor 
pnration  the  affldnvit  of  the  person  charged  with  the  duty  of 
making  ench  service,  aetting  forth  the  reasons  fur  auch  failure 
and  the  efTorts  made  tu  elFect  such  service.  As  many  deliii- 
i!a<>nts  may  lie  included  In  one  proceeding  as  the  counsel  to  the 
ciirporation  may  determine,  but  the  copy  of  the  order  required  to 
bp  served  upon  each  delinquent  need  not  specify  the  names  of 
other  delioquentH  included  in  tha  same  proceeding.  If  the  de- 
linquent attends  in  obedience  to  snid  order  to  show  canse.  tJie 
judge  before  whom  the  same  is  heard,  may.  for  good  cause 
nhown.  remit  snch  fine  in  whole  or  in  part.  If  such  fine  is  not  re- 
mitted, or  is  remitted  only  in  part,  the  judge  shall  order  the  said 

•  So  In.  oridnil. 
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flae,  or  ho  much  thereof  hb  nhHll  not  hAve  been  remitted  as  the 
cBBe  laay  be,  to  be  enforoe^.  If  the  deliaquent  shall  fail  to  ap- 
pear, a  liko  order  shall  be  made  far  the  enforcement  of  the  fine 
QpoD  due  proof  by  affldavit  of  the  service  npon  sacb  delinquent 
of  aiich  order  to  show  eause.  in  all  o«»ea  in  which  a  fine  shall 
be  ordered  to  be  enforced  in  whole  or  in  part,  eosta  not  exceeding 
ten  dollars  in  each  cBEe.  shall  be  awarded  sKBlnif  the  delinquent, 
which  xhnll  be  added  to  and  form  a  part  of  the  fine  to  be  en- 
forced. The  order  for  the  enforcement  of  a  fine,  iu  whole  or  in 
part,  Khali  be  concluHiTe  with  rexpect  thereto.  An  appeal  may  be 
talien  from  any  nuch  order  not  made  on  default  to  the  appellate 
division  of  the  court,  to  whieh  an  appeal  now  Ilea  from  anjr  order 
or  judgment  made  op  rendered  in  the  court  in  which  sneh  fine  i* 
imposed.  Such  apjieal  shall  be  taken  in  the  same  time  and  in 
like  manner  as  is  now  provided  by  law  in  relation  to  appeala 
from  orders  made  io  snca  court  and  shall  be  final. 


I  1114.  [Repealed,  ch.  343,  L.  1886.] 
(  1118.  [Repealed,  eh.  343,  L.  1889.] 
I  me.   IRepcaled,  ch.  343.  T,.  18S9.] 

I  HIT.  [Abi'«,  INSa.l    Vneollecled  flBcut.  rB<or«eMVB«  •!. 

All  orders  for  the  enforcement  of  the  payment  of  fines  shall  be 
filed  in  the  office  of  the  county  clerk  In  said  city,  who  must  make 
iu  the  dooket-bootc  of  judirments  kept  by  him  In  the  same  entries, 
as  nenrly  as  may  be,  with  respect  to  each  fine,  bh  if  It  were  a 
final  jadgmcnt  rendered  in  action.  When  the  entries  have  been 
made,  the  fine,  inducing  costs  with  Interest  Ihereon,  from  the 
dale  of  the  order  of  enforcement,  becomes  a  lien  upon  the  real 
property  of  the  person  fined,  in  like  manner  and  to  the  same  ex- 
tent ns  it  it  was  recovered  by  a  judgment  in  the  supreme  court, 
and  nn  execution  to  collect  it  may  be  issued,  directed  to  the 
sheriff  of  the  city  and  county  of  New-York,  as  upon  such  a  judg- 
meut.  The  commissioner  has,  in  relation  to  the  execution,  and 
the  satisfaction  of  the  fine,  all  the  powers  of  the  attorney  for  a 
party  recoverine  such  a  judgment  in  relation  to  the  judgment,  and 
the  execution  issued  thereupon.  Upon  the  return  of  any  such 
execution  unsHtisfied.  in  whole  or  in  part,  the  court  in  which  sach 
fine  shall  have  been  imposed  shall  have  power,  on  tbe  application 
of  the  commissioner  of  jurors,  nnd  upon  such  notice  as  the  court 
shall  direct,  to  punish  the  delinquent  juror  for  misconduct,  in  fail- 
ing to  pay  such  fine,  or  as  nuch  thereof  as  may  remain  nnpald. 
bv  imprisonment  not  exceeding  thirty  days  in  the  county  jail. 


Illlft.   [Au'd,    ISSS.}    Comailasioaer    to   rrcrlTe    flBcai    ae- 

The  commissioner  of  jurors  must  receive  (ill  moneys  paid  or 
collected  for  fines  or  penalties,  as  prescribed  in  this  article;  and 
be  may  make  all  pftyments  therefrom,  which  be  is  antboriced  by 
tbiB  article  to  make.    He  must  give  a  receipt  for  any  naoney 
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[•id  to  him,  for  a:  fine  or  pennltj.  He  mtwt  keep  a  just  and 
Ailhrnl  account  ot  all  receipts  and  payments,  br  items,  showing 
the  name  oC  the  person  from  whom  each  sum  of  money  whk 
m^eired  and  tu  whom  each  sum  of  money  vas  paid;  and  must. 
It  all  reasonable  times,  lieep  his  account  open  to  pnbiic  inspec- 
liOD.  At  the  end  of  each  calendar  year,  his  account  must  be 
TeriGed  by  his  affidavit,  to  the  eSect  that  it  is  in  a'l  respects 
joHt  and  true:  and  tbnt  he  has  not  received  any  snm  of 
money  dnrinfc  the  year,  for  which  h«  has  not  charged  himself 
in  the  account:  and  the  commissioner  must  thereupon  pay  over 
In  the  chamberlain  of  the  city,  the  balance,  if  any,  in  hix  hands. 
The  account  must  immediately-  be  transmitted  by  the  commis- 
siouer  to  the  clerk  of  the  iMiard  ot  aldermen,  and  must  be  pnb- 
li«hed  in  the  newspaper  designatPd  as  prescribed  by  law,  for  the 
poblicHtion  at  the  official  proceedinffs  of  city  officers. 


I  111».    lAaa'd,  1SS8,  IMS.]    CorpOKtlOK  coKUael  lo  prose- 

The  counsel  to  the  corporation  shall  conduct  all  the  proceedings 
for  the  enforcement  and  collection  of  such  lines,  in  the  name  and 
on  behalf  of  the  commissioner  of  Jurora.  It  shall  be  the  duty  of 
the  coonsel  to  the  corporation  to  make  a  separate  report  once 
every  three  months  to  the  mayor  of  said  city,  which  report  shall 
Ktale  the  number  of  the  persons  fined  according  to  the  papers 
Irannmitted  to  him  by  the  commissioner  of  jurors,  since  his  last 
report,  the  amonnt  of  such  fines,  the  number  of  the  persona  pro- 
(^eded  HKaiiist  by  him  since  his  last  report,  the  number  of  the 
pemuna  against  whom  orders  for  the  enforcement  of  fines  shall 
have  been  made  since  his  last  report,  the  number  of  persons 
^hnse  fines  ohall  have  been  remitted  in  whole  or  in  part,  and  the 
imounls;  also  a  atatement  of  all  proceedings  whensoever  taken, 
in  which  the  remedies  for  the  collection  of  such  fines  shall  not 
have  been  exbausted,  showing  the  condition  of  each  proceedinjt. 
Ue  shall  also  state  the  amount  of  fines  collected  during  the  three 
months  preceding  said  import,  and  the  disposition  of  the  snme. 
It  aball  be  the  duty  of  the  mayor  to  cause  said  report  to  be  pub- 
lished in  the  City  Record,  within  teu  daye  after  the  same  is 
received  by  bim. 
I-  um.  fb.  343;  I>  1002,  cfa.lM.  In  effcet  April  10,  1M3. 

i  tlSO.  Peaaltr  tor  phTatelaa  kItIbk  <>■■«  certiaote. 

A  lArslcian,  who  knowingly  gives  a  false  certificate,  or  maken 
«  talxe  representation,  for  the  purpose  of  enabling  or  assisting 
I  person,  to  be  diacharged,  excoeed  or  exempted  from  service, 
«■  a  trial  joror  in  the  city  and  county  of  New- York.  <b  guilty  of 
■  misdemeanor. 

U70.  cb.   B3»,   I  12,  un-fl. 

1121,  PeraoBB  re«Blve<  !•  faralsb  iBfonantlaiii  penjiltr 
1        refaaal,  «<c. 

person  to  whom  application  is  made,  wtthin 
'      k,  by   the   commiBrioner  of  juors,   "-  '—   *■ 
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infornmtion.  on  to  a  tnol,  upon  which  the  liability  o(  himself 
or  nnv  other  person,  to  nerve  as  a  trial  Juror,  depeuds,  and  who 
refuBes  to  give  information  relatin);  therpto,  whkh  he  can  gi^f. 
or  knowingly  kItcs  falap  information  relating  thereto;  or  n  per- 
son who  knon-inglv  mnkes  to  the  eommlssioner  of  jnrors.  or  to  a 
person  acting  bj  hia  authority,  a  false  representation,  a8.'o,J,'"^ 
identltr,  residence,  or  any  other  matter,  relating  lo  the  liability 
of  blmflelf.  or  any  other  person,  to  serve  aa  a  trial  jnror,  forfeits 
fifty  dollars  for  each  offence. 
Id.,  i  10.  ird'a. 

I  1183.  PoBlHliBivBt    top  brlherjr   «(  on«vr,   «tc.i    ky   Imrov 

A  person  who  gives,  pays,  promises,  or  offers,  money,  or  any 
other  thing,  to  the  commissioner  of  jurors,  the  Rberlff,  tlM> 
county  clerk,  or  other  clerh  of  a  court;  or  to  the  deputy  of. 
or  ft  person  emploved  br,  the  cooiity  clerk  or  other  clerk  of  b 
court-  or  to  an  officer.  meBsonger,  or  other  person,  employed 
by  the  iherift,  or  the  eommiaaioner  of  Inrors;  for  the  purpose  of 
enabling  or  assisting  himself,  or  any  ■■other  person,  named  or 
drawn  na  n  trial  Juror,  to  evade,  or  to  be  dlsAftrged,  exempted. 
or  eicuaed  from  serviee;  or  who  knowingly  makes  a  false  state- 
ment or  representation,  to  a  judge,  the  commissioner  of  jorors. 
or  a  member  of  the  board  of  enforcement  of  iiiry'fines.  for  such 
a  purpose:  or  who  knowingly  retains,  conceals,  snppresses,  or 
ivlffiilly  destroys,  a  notice  to  attend,  before  the  eommissioner 
of  jnrorn.  or  at  n  term  of  a  court,  or  any  other  paper,  relating 
to  the  liability  to  serve,  or  service,  as  a  trial  Jtiror.  left  at  (h^ 
residence  or  jiace  of  business^  of  another,  who  has  been  nameil 
or  drawn  as  a  trial  Jnror.  is  gnilty  of  a  misdemeanor.  The 
district-attorney  must  proaecute  for  each  offence,  specified  in 
this  or  the  next  two  sections,  which  comes  to  his  knowledge. 


11123.  [Ata'd,  IRSS.]    Id.i  tor  •fleer  aeocptlMK  bribe*,  eic 

Any  person  who  takes  money,  or  any  other  thing,  as  o  gifl, 
bribe,  or  payment,  for  the  purpose  of  ennbling  or  assisting  a 
person,  named  or  drawn  as  a  trial  juror,  to  evade,  or  to  be 
discharged,  exempted  or  excused  from  jury  duty;  or  who  wil- 
fully and  knowingly  prevents  or  hinders  the  execution  of  any 
provision  of  this  article,  is  guilty  of  a  misdemeanor. 

ilta4.  M.|  for  poaeeBllvfT  aVer  to  take  bribe,  etc 

A  person,  named  or  drawn  as  a  trial  juror,  to  whom  an  offer 
or  suggestion  to  procure  his  discharge,  exemption,  or  esciise  fn>m 
jury  duty,  for  or  in  consideration  of  a  rorrnpt  inducement  or 
reward,  is  made  hv  any  person,  and  who  fails,  within  twenty-four 
hours  thereafter,  to  inform  the  cosiminsioaer  of  junir«  thereof. 
In  guilty  of  a  misdemeanor. 

Id.,  tbe  reDMlndn  of  I  11. 


b,  Google 
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i  1125.  FbIk  ■weKriBKi  trfaen  perlarr, 

A  person,  wbo  swears  fslael;  id  rd  itOdaTit.  or  testiGes  falsely 
upon  ao  inquirj',  made  as  i>rfaoribi;d  in  this  article,  in  guilty  of 
perjury,  in  a  case  where  fnlselj  aweariiig,  in  sn  affidavit,  used 
Dpao  8  motion  in  a  civil  action,  or  falsel?  testiffioK.  upoo  tlie 
trial  of  an  issue  ot  fact  In  sucb  an  action,  would  cwistttute  tbat 


D,g,t,ioflb,GoogIe 
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AMTIOLB  BBOOSD. 


ProcMont  relating  to  iruUjvron  in  the  eouniv  of  Kingt. 

QuUflcaUoni'it 

Pennni  nxuiit  I 


»-,»>-»-.  rlstit to eismptlon In atrttln  caMK. 
Iieugtb  at]iU7  Hrrloa  nqnlnd.    Notlca  to  Jntor  to 

Clerk  at  court  to  oertln'  to  odbue 

Ootnmli^im  of  Jomn  to  MiMst  trial  jnn 
Id.;  to  re«l*>  few  and  Bies  tOrlHiuBt  o 
BnparrMon  to  prorMe  (or  U*  azpanHs.  i 
AMflMor*  tor(iMr9pflnoiuuuHe,a&aoo 

Wlien  oommlHloiwr  to  publish  notioetU 

" ■— --oir  to  prapua  Uit,  and  flis  ImiMirlpt. 

ilal  lliu  moj  bs  angnmili  mad*. 


rficfl  Uwi  dlaebarged. 

__jr  wllftiJ  D^lecln  ft  niUd?ni«v 

H  lpfOrln*UMi»_Or  InDpreflHltiff  Dotloe,  ft 


■eiuS^ri 


for  pbjnielui  gtvii 


I  1120.    [Aiu'd,  1H»T.]    «aaliacK*loDB  ot  trial  Japora. 

Id  order  to  be  qualified  to  serve,  as  &  trial  juror,  1b  a  court  of 
record  in  tbe  county  o(  Kings,  a,  person  must  be: 

1.  A  male  citizen  o(  the  United  Ststcs,  and  a  resident  of  that 
county. 

2.  Not  1p8s  than  twenlf-one,  nor  more  than  sevpnt;  years  of  a<e. 

3.  The  owner,  in  liis  own  right,  of  real  propertr,  ot  the  TBloe 
of  one  hundred  and  fifty  dollars,  or  of  persoBnl  property,  of 
the  value  of  two  hundred  and  Gfty  doUars:  or  the  hunband  of 
a  woman,  who  in  the  owner,  in  her  own  rlKht,  of  real  or  penonal 
property,  of  that  yalue. 

4.  In  the  possession  of  his  natural  faculties;  and  not  infirm 
or  decrepit 

5.  Free  from  all  legal  eicceptions;  intellicent:  of  sonnd  miii4 
and  good  character:  and  able  to  read  and  write  tbe  ElDgliBb 
Ian  gill,  gc  understandlugly. 


reclSepLl,  IS^. 


3BiKI110tlMo(l&a« 


b,  Google 
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I   1127.  FcraoMB   esempl    tram   Hervlee. 

Either  of  tbe  following  peraoDs,  altbough  qua.lifiea.  La  entitled 
to  an  eiemptloD  tv-tm  itervice,  as  a  trial  juror,  upon  his  claiming 
an  exemption,  aa  prescribed  In  this  article: 

1.  A  clei^jman.  or  a  minister  of  an;  reliKion,  officiating  na 
■nch,  and  not  following  any  other  calling. 

2.  lA^'d,  1881,  189H,  18»8.]  A  practicing  phj-Bfcian,  surgeon 
or  surgeon  dentist  having  patients  requiring  his  daily  profeBalooal 
attention,  not  follon-iiw  any  other  calling;  a  licensed  pharmaceu- 
tist or  pliannacist,  wbiie  actaalir  engaged  in  hia  profession  as  a 
m<>ana  of  livelihood;  and  a  duly  registered  Teteriiiarr  surgeon  ac- 
tually engaged  in  his  profession  as  a  means  of  liTcIihood. 

I.»n()b.  tU,    In  sffecl  Aprn  1*,  UM. 

3.  lA^'d,  1879.]  An  attorney  or  couoaellor  at  law,  regularly 
?Dgagod  in  the  practice  of  the  law,  as  a  means  of  livellliood, 

4.  A  profeaacr  or  teacher  in  a  college,  academy,  or  public 
•cbool,  or  in  a  priTnte  school  tor  the  instruction  of  pupils  in  the 
uanal  branches  of  education,  not  following  any  other  calling. 

5.  The  holder  ot  an  office,  under  the  United  Blates,  or  the 
State,  or  the  county,  or  the  city  of  Brooklyn,  or  a  town  of  the 
county:  whose  official  duties,  at  the  time,  prevent  his  attendance 
as  a  juror. 

(1,  A  captain,  engineer,  or  other  officer,  actually  employed  upon 
*  vessel,  making  regular  tripii;  or  a  licensed  pilot,  actually 
following  that  calling. 

7.  lAiit'd,  t90X.]  A  superintendent,  conductor,  or  engineer,  em 
ployed  by  a  railroad  company,  other  than  a  street  railroad  com- 
pany; or  a  telegraph  operator,  employed  by  a  press  association  ot 
a  telegraph  company,  who  is  actually  doing  duty  in  an  office,  oi 
along  thp  railroad  or  telegraph  line,  of  the  company  or  aasociation, 
by  which  he  is  employed. 

I.  1902.  cb.  201.    la  eircct  8rp[.  1,  IBOS. 

8.  An  officer,  non-commissioned  officer,  musician,  or  private, 
actually  serving  In  a  brigade,  regiment,  battalion,  company,  or 
tronp,  of  the  national  guard  of  the  State,  unifortord  and  equipped, 
according  to  law,  and  faithfully  performing  his  duly,  by  making 
the  parades,  and  attending  tbe  drills,  inspections,  and  rpviews, 
required  by  law;  or  a  general  or  staff-officer,  actually  performing 
duty  aa  aucb;  or  n  person  who  has  been  honorably  discharged 
from  the  national  gtiard,  after  five  years'  service,  in  either 
capacity. 

!).  A  peraoB,  who  has  been  honorably  discbarged  from  the 
military  forces  of  the  Btate,  after  seven  years'  faithful  service 
tb«rein.  But,  in  order  to  entitle  n  person  to  exemption,  under 
this  Rubdivision,  his  aerviee  must  have  been  performed  before 
the  23d  day  of  April,  lS(t2.  either  as  a  general  or  staff-officer, 
or  as  an  officer,  non-commissioned  officer,  musician,  or  private, 
in  a  nniformed  battalion,  company,  or  troop,  of  tbe  miiitia  of 
tbe  State,  and  armed,  unltornied,  and  cquiiiped  according  to 
law;  or  a  portion  thereof,  during  that  pcTiod,  and  In  that 
capacity,  and  the  remBioder,  since  the  23d  daj*  of  April,  1862, 
as  a  member  of  the  national  guard  of  the  State. 

10.  A  person,  who,  after  nithfitlly  performing  tbe  duties  of 
a  Breman,  in  a  fire  company  or  fire  department,  duly  organized, 
BCTording  to  the  laws  of  the  State,  for  five  successive  years,  has 
been  hoDorably  discharged  therefrom;  or  who  in,  at  the  time,  an 
officer  or  member  of  a  fire  company,  duly  organised,  according 
tn  the  laws  of  tbe  State,  and  tRithfuUy  performing  his  duty 
therein. 

11.  A  person,  who  la  physically  incapable  of  performing  jury 
duty,   by  reason  at  severe  aickness,   deafness  or  other  fibyBical 

9«1> 
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12.  A  person  belonging  to  tbe  onuj  or  navr  of  the  Uultpd 
States;  or  to  the  police  force  or  fire  department  of  the  city  of 
Brooklyn. 

13.  A  person  otherwise  Bpeeially  eiempted  bf  law. 
L.    1858.  ell.   332.    I   10,    DDi'd. 


of  steam  boilen 


i  lias.  BTldenee  at  rlsht 

The  evidence  of  the  right  1 
last  sectioD,  is  bb  follows: 

1.  Under  Bubdirision  eighth  thereof,  where  the  applieaat  ts  a 
m(>niber  of  the  nntional  fpiard, , below  the  rank  of  brigadier-gen- 
eral, the  eertificDie  of  the  eomninnding  offleer  of  the  brigade, 
reelraeut,  battalion,  nunpany.  or  troop,  to  which  the  appkeant 
belongs,  dated  within  three  luonths  ot  tbe  time  of  presenting  it. 

2.  Under  subdiTision  eighth,  ulnth,  or  tenth  thereof,  where  the 
applicant  has  been  discharged,  the  certificate  of  discharge;  ac- 
comiianieil.  where  it  does  not  show  nil  the  tacts,  with  the  iiHtdnvit 
ot  the  applicant,  or  ot  another  pemon,  acqnaintcd  with  the  facts. 

3.  Under  subdivision  tenth  (hcrcot,  where  the  niiplicant  is  an 
offlcpr  or  member  ot  a  fire  company,  the  certificate  of  the  fore- 
man, or  other  chief  officer,  of  the  company,  to  which  the  appticnnt 
helongn,  dated  within  three  months  of  the  time  of  presenting  it. 

4.  Under  any  other  tmbdirisiou  thereof,  an  affidavit  of  the 
applicant;  or  an,  affidavit,  aatisfactory  to  the  commissioner,  of 
another  person  in  his  behalf,  stating  the  facts,  entitling  the 
applicant  to  exemption. 

Each  certificate,  specified  in  this  section,  must  be  accompanied 
with  satisfactory  proof,  by  affidavit,  of  the  gennineneBs  of  thn 
ilgnaturc  thereto;  and  each  affidavit  and  certificate  must  tie  filed 
w^th  the  commissioner  of  jurors,  and  must  be  kept  open  by  him, 
at  all  reasonable  timee,  to  public  inspection. 

Remainder  of  I.  1SS8.  ch.  S!S,  |  10.  and  I,,  ISGO.  ch.  SII.  |  1;  irltk 
iinipndiiii>iiu  lo  mnfonu  lbs  iwtion  to  II  ION,  >n(*, 

I  1129,  I<eiiKlli  of  Inrr  aeFTloc  reiialred.   Notice  to  Jaror 

A  person  shall  not  be  required  to  serve,  ns  a  trial  jnror.  more 
than  sis  days,  at  any  term,  (or  which  bm  name  is  drawn,  as 
prescribed  in  this  article,  iinless  tbe  oonrt,  for  good  canse,  other- 
wise specially  directs;  except  that  be  shall  not  be  discbarfted, 
until  the  close  of  a  trial,  in  which  he  in  Herfing.  at  Ihe  time 
when  the  six  da.vs  expire.  A  pemon  shall  not  be  rerjiilred  to 
serve,  as  a  trial  itiror,  except  by  the  special  order  ot  (he  judge 
presiding  at  or  holding  the  term,  or  as  otherwise  specially  pre- 
scribed in  this  article,  unless  at  least  three  days'  previous  notice 
to  attend  has  been  served  upon  him.  as  prescribed  in  section 
1146  of  this  act. 

L,   ISM.  ch.   332,   (  23, 

I  1130.  Wbea  cvart  to  exouac  Jaror  traai  Berrlee. 

The  jndge  presiding  at,  or  holding  a  term,  may.  In  his  dis- 
cretion, esctise  a  trial  Juror,  attending  thereat,  from  aerrice. 
during  the  whole  or  a  portion  of  that  term,  Is  eitbtr  of  the  M- 
lowing  cases: 


W.  t.  4,  ».  2  KINQa  COUNTY.  %%  1181-88 

1.  Where  he  hfts  aetaall]'  serred  as  a  trial  jnror,  Id  a  court 
r  ntwrd  in  the  rounty.  within  six  months  before  the  FOtnmencp- 
mt  of  thp  t^rni,  and  aiuee  the  second  Moudsy  of  Angiist, 
nredfQR  the  conunencement  theri^f. 

2.  Where  he  has  attuall;  aervpd  in  the  county,  as  a  gmnd  juror, 
(noant  to  law.  since  the  first  Jlonday  of  September,  preceding 
ke  cammencemenl  of  the  term. 

S.  Where  the  interentH  of  the  pubhc,  or  of  the  juror,  wilt  be 
■teriall;  iujnred  by  his  attendance;  or  his  own  health,  or  the 
fahb  of  a  member  of  his  family,  requires  his  absence:  or  his 
tUt,  or  a  near  relative  of  himaelt  or  his  wife,  has  recently  died, 

L.  uu.  I  11,  (md. 

1  1131.  [Am-d,  IHWS.]  Cleric  of  eonpt  to  cerinr  to  com- 
Mulaacr,  ■■  to  altendaniie,  eicBseB,  flBea,  etc..  of  iarorn. 

The  county  clerk  of  the  cooDty  of  Kings  most,  within  one  week 
■ftfr  the  close  of  each  term  tor  which  trial  jurors  have  been 
town,  at  after  the  discharge  of  the  trial  jurors,  if  they  are 
fcchargrd  before  the  clime  of  the  term.  te(um  to  the  commis- 
inatt  of  jnrors  the  panel  of  trial  jurors  with  the  commissioner's 
Mora  received  from  the  commissioner,  as  prescribed  in  section 
il-lo  of  this  act,  or  a  copy  of  each  of  those  papers,  certified  by 
ttc  clerk.  The  clerk  mnst  also  deliver  to  the  commissioner 
ttcrevilh  >  certificate,  specifying  distinctly  and  in  detail,  as 
foUom: 

1.  The  name  and  residence  of  each  juror  who  attended  and 
werrtA,  and  (he  number  of  days  he  actually  served. 

2.  The  name  and  residence  of  Ench  juror  who  waa  excused  or 
mchsrged.  with  the  reason  therefor. 

3.  The  name  and  residence  of  each  person  notified,  who  did 
not  attend  or  serve. 

4.  The  name  and  residence  of  each  person  fined,  and  the  date 
ud  amount  uf  his  fine. 

Tbe  return  aud  certificate  mu!it  be  filed  in  the  offloe  of  the 
CMDOiisgioner,  who  must  also  record  therefrom,  upon  the  list 
"Tonally  msde  by  him,  the  dote  and  amouut  of  service,  pcr- 
Bwjed  by  each  person,  as  therein  set  forth. 

{  ll»&  [Am'd,  1901.]  ComnlHlonar  of  ]njc«n  to  seleet 
tiUI  Jaroni  tila  Beneral  ponera. 

Trial  jurors  must   be  selected   hy   the  commiii^aner  of  jurors 

*bo  Blast  decide    upon   their   qualifications   and   exemptions   as 

("aitibed  in   this   article,   under   the   supervision    and   direi^lion 

^ibp  jnstices  of  the  supreme  court   residing  In  the  connty  of 

Siipi.    After  the  general  list  of  jurors  ban  been  comi)leted  no 

t*"wi  thereon  shall   be  excused  or  taken   ofE  the   Name  by  the 

WoDrisBinBcr  of  jurors.     The  jnstices  of  the  supreme  court  re- 

™iiiK  in  the  connty  of  Kings,  or  a  majorlly  of  them,  may  re- 

,   Vin  the  rommlssioner  of   jurora   to   scrutiniie   and   revise   the 

M«al  panel  or  list  of  trial  jurorf  for  the  county,  under  their 

'    ^rriaion  snd  direction.     For  thnt  purpose  the  commiiiskilier  of 

,    inrort  thall  have  power  to  summon  before  him  by   n   subpoena 

I    *'ftl  Duflcr  bis   hand  each  and  every  person  on  the  said  gea- 

fil  panel  or  list  for  the  year,  and  in   each  year,  and  to  make 

l^niriee  of  and  to  examine  him  as  to  hia  competency  and  quati- 

Kition  to  serve  ae  a  trial  jnror,  with  power  to  reject  and  take 
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off  the  said  general  panel  or  Ust  socli  persona  aa  are  not  compe- 
tent or  qualified,  or  are  not  to  be  found.  But  kiicIi  persouit  Nhall 
not  be  rejected  until  a  list  of  them,  statiug  the  tauae  of  the  re- 
jection of  each,  hns  beeu  submitted  to  and  approved  bj  the  auid 
juBtices;  and  partial  lista  may  be  so  submitted  and  approved 
from  time  to  time  as  the  work  proKTcsacs.  Such  subpoena  maj 
be  Borved  by  mail,  or  persoQallj  if  there  be  no  reaponse  to  aervlce 
by  mail,  and  must  require  such  person  to  appear  before  the  com- 
miRfdonei:  of  jurors  at  a  time  and  place  in  aach  county  to  be 
raentioaed  therein,  and  not  less  than  two  daja  after  the  Hervk« 
thereof,  to  be  examined  under  oath  touching  bia  competency 
and  qualification  io  serve  as  auch  juror;  and  the  said  commis- 
sioner of  jurors  is  authorized  to  administer  such  oath  and  anv 
wllfnl  false  answer  thereunder  shall  be  the  crime  oC  perjury. 
If  the  person  ao  summoned  falls  to  attend  except  for  physical 
diaabilitf,  or  if  he  refuses  to  be  sworn  or  to  anawer  any  perti- 
nent qnestioit  by  the  said  commissioner  of  jnrors.  he  may  be 
puni^ed  therefor  by  any  trial  justice  of  the  supreme  court  nit- 
tlnir  In  such  couQty;  and  alt  the  provisions  of  title  two  of  chapter 
nine  of  the  code  of  civil  procedure  are  made  applicable  to  such 
case,  except  that  no  fees  are  reqntred  to  be  paid  to  any  aoch 
person.  But  personal  service  shall  be  neceasnry  for  such  punish- 
ment. Eivery  person  so  summoned  mual  preaent  any  exemption 
from  jury  service  which  he  has  or  claims  under  aections  eleTen 
hundred  and  twenty-six  and  eleven  hundred  and  twenty-seTen 
of  the  code  of  civil  procedure,  or  any  other  law.  and  if  be  falls 
to  present  the  same  he  nhall  be  deemed  to  bave  waived  the 
same,  and  cannot  be  excused  therefor  thereafter  by  a  court  or 
Judge,  except  for  Infancy.  aHenaRe,  bad  character,  lack  of  ordi- 
nary intelligence  and  Inability  to  read  and  write  the  Bniclish  lan- 
miaKe  Dnderstandinftty. 

L.  IMl.  ch,  SOO.    In  eStft  April  >T,  ISOL 

1  1188.  ld.|  to  rcocire  fees  Bad  flaep  for  beneflt  of  ooUBtr. 

The  commisnioner  is  entitled  to.  and  mnat  collect,  for  a  copy 
of  a  paper  furnished  by  him,  the  aame  fees  as  the  clerk  of  a 
court  of  record.  He  must  furnish  a  copy  of  each  paper  filed,  or 
proceedinst  taken  in  bin  offlce,  to  any  person  applying  therefor, 
and  paying  the  fees.  All  the  money  received  by  him,  for  feea. 
or  fines  collected  from  trial  jtirors,  or  otherwise  In  the  dtacbSTge 
of  bis  duties  as  commissioner,  most  be  accounted  for  by  him, 
end  paid  into  the  treasury  of  the  connty. 

L,  IffiS.  eb.  321,  I  39. 

I  1134,  BopFrvlBors  to  provide  for  Iila  expeaaes,  etc. 

The  board  of  HupervLsors  of  the  county  must  provide  aoitable 
rooms,  and  other  accommodations,  (or  the  uae  of  the  commia- 
sioner  of  jurors,  and  also  for  the  compensation  of  his  aaaiatanta, 
clerka,  and  messengers;  and  for  neceaaary  printing  and  advei^ 
tising,  books,  stationery  and  other  articles,  required  for  the  con- 
venient discharge  of  bis  duties. 

Id.,  4  a,  iDi'iL 

t  IIBB.  AsBpssarB  ia  FCtnva  persons  liable,  and  ««a^kl>- 
■loa«r  to  apleet  Jarora. 

The  assessora  in  the  city  of  Brooklyn,  and  of  each  town  In  the 
count;  of  Kings,  or  a  majority  of  them,  moat,  after  the  first  day 
Of  May,  and  on  or  before  the  first  day  of  Jidy,  in  each  year. 
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r«tum.  to  the  conuniasioner  at  jarors.  ■  written  list,  under  his 
or  their  hands,  containing  the  names  of  all  peraons  in  the  city 
or  town,  as  the  cane  may  be.  who  are  liable  to  serve  an  trial 
jnrom;  and  stating  the  occupatiou,  place  of  business,  and  resi- 
dence, ol  etch  penHin.  as  far  ati  theme  particulars  can  be  con- 
renienll;  ascertained.  The  omission  to  include  the  names  of  one 
or  more  persons,  so  liable,  or  an;  other  error  or  defect  In  a 
list,  does  not  affect  the  Taliditr  o(  any  proceeding,  prescribed  In 
this  article.  The  commissioner  mnst,  within  tite  saroe  period. 
•elect,  from  the  persons  residing  in  the  countr,  suitable  persons 
to  serve  as  trial  jurors.  In  mailing  the  returns  or  selection,  the 
assessors  and  the  commissioner  reBpe<niTel7  must  take  the  names 
or  those  persons  only,  whom  they  believe  to  tie  qualified  to  serye, 
and  not  exempt  from  Hervice,  as  trial  jurors.  A  list  of  the  names 
so  selected  must  be  msde,  by  the  commissioner,  in  a  book, 
specifying,  as  nearly  as  be  lias  ascertained  the  facts,  the  occupa- 
tion, the  place  of  business,  and  the  reflideuce  of  each  person, 
Inclnding  the  town,  or.  in  the  city  of  Brooklyn,  the  ward.  In  the 
list,  the  towns  mnst  be  arranged  alphabetically,  and  the  wards 
nomerieally:  and  the  names  o(  the  jurora  must  bo  arranged 
alpbabetiealty,  according  to  their  surnames,  each  under  the  name 
of  the  town  or  ward,  where  he  resides. 

Id.,  former  part  of  t  T.  remndelled. 

I  IISS.  WbcB  eemBalBslaiivr  to  pablfsta  aotlce,  and  reeelTC 
cvUeaee   of  exeiavtlon. 

As  soon  after  the  fSret  day  of  June,  in  each  year,  as  tbe  com- 
mlsBioiier  has  made  the  list,  he  must  publish  a  notice,  for  at 
least  ten  days,  in  at  least  six  daily  newspapers,  published  in  the 
eonnty.  to  the  effect,  that  the  list  ot  trial  jurors  for  the  year  ta 
ready,  at  his  office,  for  examination  and  correction.  He  must 
then  receive  evidence  of  dtsquallfications  or  exemptions,  and  mnst 
mark  "not  qualified",  or  "exempt",  in  the  ItftI:.  opposite  the 
natne  ot  each  'person,  foand  to  be  disqualifieil  to  serve,  or  exempt 
rrom  serving  as  a  trial  juror,  as  tbe  case  requires.  He  must  also 
record  therein,  the  ground  ot  each  disqualiScation  or  exemption. 

I^  1S&8,  cb.  S2a,  I  B,  iDi-d. 

f  »S7.  0*n>vlflslo>eF  to  prepare  list,  and  He  truserlpt. 

On  tbe  first  Monday  of  Aiignet  in  each  year,  or  earlier,  if  the 
corrections  can  be  earlier  made,  tbe  commlastoQer  must  prepare 
the  list  (It  trial  jnrorn  for  the  year,  by  copying,  from  his  book, 
tbe  names  of  all  persons,  who  appear  therein  to  be  liable  to  serve 
as  trial  jnrors,  with  the  proper  additions  of  each.  The  com- 
missioner mnst  file  a  tranncript  of  the  list,  verified  by  his  affl- 
darU,  In  tbe  office  of  the  county  clerk. 

M-.  f  12. 

I  lias.  SappIensentKl  Hats  mmr  he  BflcFwards  made. 

Bopplemuital  lists,  containing  the  names  and  proper  additions 
at  persons,  subsequently  ascertained  to  l>e  liable  to  serve  as  trial 
jnrors,  may,  from  time  to  time  thereafter,  be  made;  and  tran- 
•cripts  thereof,  verified  as  prescribed  in  the  Innt  section,  must 
be  filed  In  lite  manner,  by  the  commissioner.  Ballots,  containing 
those  names,  mnst  be  prepared  an  prescribed  in  the  next  section, 
and  aa«d,  in  like  manner  as  the  other  ballots  therein  specified,  for 
the  i«ndne  ot  the  jury  year. 

M..  I  13,  iB'd. 
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I   1130.   Ballota  to  be  prepnrpd,  and   depoalted  In  box. 

The  commiaaioner  must  prepare  ballots,  by  writing  the  Dames. 
toutained  in  the  list,  a.  transcript  o(  whirh  was  filed  in  the  office 
of  the  ijounty  clerk,  with  the  proper  additions  of  each  pemon, 
ou  setiarate  pieoeH  of  paper,  which  must  be  iinirorm,  as  nearly 
as  may  be,  in  appearitnce.  On  the  iecond  Monday  of  August 
iu  each  year,  he  must  <ieiH)»it  the  ballots,  in  the  box  kept  by  him 
for  that  purpose,  and  must  place  his  seal  upon  the  box;  where- 
upon all  jury  ballots,  prerionsly  In  use,  muBt  be  destroyed.  The 
box  must  be  constructed  with  an  apertnre,  large  enough  only  to 
conveniently  admit  the  hand  of  the  persOD,  by  whom  the  ballots 
are  to  be  drawn;  and  the  aperture  miiat  be  provided  with  a  cover. 
BO  arrBDged  as  to  be  conveniently  sealed,  when  closed, 

W.,  I  14, 

I  1140.   {Am'd,   IttUB.]      Wbaf   oflleerB   to   sttend    drmwIiiKI 

The  commissioner  must  seanonably  notify  the  justices  of  the 
supreme  court,  residing  in  the  county,  and  the  county  judges 
to  attend,  at  his  office,  on  a  day  designated  by  him,  not  less  than 
fourteen  nor  more  than  twenty  days,  before  the  day  appointed 
for  holding  a  term  of  a  court  of  record  in  the  county,  at  nbicb 
issues  of  fact  are  triable  by  jury,  in  order  to  witness  and  assist 
in  the  drawing  of  trial  jarors,  tor  that  term.  The  number  ot 
trial  jurors,   to  be  drawn   for  each   term,   may   be   fixed   by   the 

C1ge  who  is  to  preside  at  or  hold  the  term,  by  an  order  under 
band,  delivered  to  the  commissioner.  If  the  nnmber  has  not 
been  so  fixed,  at  the  time  of  the  drawing,  one  hundred  and  tlurty- 
two  trial  jurors  must  be  drawn  for  the  term. 

I..    I89B.    rh.    MS. 

1  1141.  [Am'd,  1S»D.]  Proc«edlnirs  pi-Fllmlnarr  to  dravTlnjr. 

If  two  or  more  of  the  jadges  or  Jastlcee  specified  in  the  last 
section,  attend,  the  commissioner,  or  in  case  of  his  absence,  his 
chief  cleric,  must  break  the  scat  of  the  box  containing  the  ballots. 
open  It,  and  exhibit  the  ballots  for  their  inspection,  together  with 
hin  original  and  each  supplemental  list  of  trial  jurors,  and  also 
the  verified  traasr-ripts  thereof,  filed  iu  the  county  clerk's  office. 
The  ballots  containing  the  names  ot  trial  jurors,  excused  from 
service,  for  the  whole  or  a  portion  of  a  previous  term  of  a  court 
of  record  in  the  county,  which  have  not  already  been  replaced 
in  the  box,  to  be  redrawn,  must  then  be  replaced  therein;  and 
the  jndgcs  and  justices  attendiag  the  drawing,  must  take  care 
when  the  seal  in  broken,  that  they  are  so  replaced.  If  a  supple- 
mental list  has  been  made,  and  a  transcript  filed  since  the  last 
drnwing.  ballots  containing  the  names  appearing  therein,  must, 
at  the  i»ame  time,  be  placed  in  the  box.  The  judges,  justices  and 
the  com niiasl oner,  or  in  case  of  his  absence,  his  chief  clerk,  or 
n  majority  of  them,  must  appoint  one  of  the  attending  officers 
to  draw  the  ballots  from  the  box.  and  another  to  checkmark  the 
drawing,  as  it  proceeds,  upon  a  copy  of  the  lists,  traDScripts  ot 
which  have  been  filed  with  the  county  clerk. 

I  1142.    DrawlDKI  bon  conducted. 

The  cummiasioner.  or  In  case  of  his  absence,  his  chief  cleric 
must  then  shake  the  bos  containing  the  balloto,  so  as  to  thor- 
oughly mix  them.  The  pemon,  appointed  for  that  purpose,  most 
then,  without  seeing  the  name  contained  in  any  ballot,  publicly 
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drniv  011Q  ballot  from  the  box,  and  read  aloud  the  contents 
Ihernof.  If  Ibe  dratrinK  is  for  trial  jurors,  to  serve  in  the  rily 
court  of  Brooklyn,  ani]  the  person  drawn  doea  not  reside  in 
that  city,  the  ballot  must  be  returned  to  the  Imi;  but  if  he  re- 
sided in  that  city,  or  if  the  drawintc  ix  for  trial  jumrii,  to  serve 
in  another  «)urt.  the  person,  appointed  to  checkmark  the  drawing, 
mnst  place  opposite  the  onme  oC  the  person  dnnvD,  upon  the 
(wpy  of  the  lists,  the  fitture  1.  The  ballot  mnst  theu  be  deposited 
■  in  a  second  box,  provided  for  that  purpose,  and  ronatrueted  like 
the  first  box.  Another  ballot  must  then  be  drawn,  in  tike  manner, 
from  the  first  box;  and  the  same  process  must  be  repeated,  until 
tbe  requisite  number  has  been  drawn;  except  that  each  name 
most  be  checkmarked  in  Its  qumerical  order. 

I   1148.      OertlBtwte   to   be   m«<l«,  and   Itoxea  Bealed  w. 

When  tbe  drawing  is  completed,  tbe  commissioner,  or  in  case 
of  his  absence,  his  chief  clerk,  and  the  judges  by  whom  it  was 
condncted,  must  sign  •  minute,  at  the  end  of  the  copy  of  the 
lists,  upon  which  the  checkmarks  have  been  made,  xettine  forth 
that  the  trial  jurors,  whose  names  are  contained  therein,  w^re 
duly  drawn  by  them,  for  the  court  and  the  term  therein  specified, 
in  the  order  denoted  by  tbe  Ggnres.  The  judges  mnst  then  close 
each  box;  and  place,  npon  the  cover  thereof,  their  seals,  which 
most  no<  be  broken,  eicept  when  necessary  for  "»  subsequent 
drawing. 

L.  18^  eta.  322.  I  18, 

I   1144.  Svbar«nmt  dravrtnKi  how  eoBdaeted. 

The  proceedings,  upon  each  subsequent  drawing,  are  the  same; 
but  the  list  must  be  checkmarked  with  nnmbers.  commencing 
with  the  number  next  in  order,  after  the  last  number  nsed  at  tbe 
preceding  drawing. 

Ii.    la-lft.    ci.    322.    i   IS. 

(  114S.  Proceedlaara  wbeii  Arat  box  exhanated. 

After  all  the  ballots  have  been  drawn  from  the  first  box,  and 
deposited  in  the  second  lioi.  the  commissioner  must  make  a 
new  list,  by  copying  the  liala  used  "pon  tbe  preceding  drawings, 
omitting  the  checkmarks.  He  must  theo  correct  it,  by  properly 
indicating  each  pentou  who  has  been  found  to  be  diatiualified, 
exempt,  dead,  or  not  resident  within  the  c-ounty:  and  each  person, 
who  has  been  excused,  and  for  what  time.  Thereafter,  when 
trial  jurors  are  drawn,  the  ballots  must  be  drawn  from  the 
second  boil  the  names  mnst  be  checkmarked  on  the  corrected  list; 
and  the  ballots  not  nsed  must  be  deposited  in  the  first  box;  ex- 
cept that  where  a  ballot  is  drawn,  containing  tbe  name  of  n 
person  indicated,  on  the  corrected  list,  as  disqualified,  exempt, 
dead,  or  non-resident,  it  must  be  destroyed:  and  a  ballot,  con- 
taining the  name  of  a  person  who  has  been  excused,  for  a 
period  then  unexpired,  must  l>e  returned  to  the  box  from  which 
it  was  drawn,  without  checkmarkiDg. 
Id..  I  20. 

t  114«.  [Am'd.  IK01.]  CommlailSBrr  to  tranamlt  pbiifI  la 
•brrlfll  nbprltr  to  moUly  Jarorii. 

Immediately  after  each  drawing  of  trial  jurors,  the  commis- 
sioner or  in  case  of  his  ahs^nee.  his  chief  clerk  must  prepnre  a 
panel  rerUIed  by  his  affidavit,  containing  the  names  of  tbe  jurors 
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dran-D,  with  the  proper  additioos  of  each,  and  Btatiug  for  what 
i^oort  and  tor  what  term,  they  were  dnwa.  He  tnu^t  transmit 
the  panel  to  tbe  sheriff  ot  the  couaty,  who  musC  keep  it  on  file 
in  his  office  for  public  luHpectioD.  The  commigsioueT  must  forth- 
with Dotif}'  each  juror  named  therein  to  atteod  the  term  for 
which  he  was  drawn  by  Bcrving  upon  him  a  notice  to  that  effect 
addreaxed  to  him.  The  notice  may  be  served  personally  or  by 
leaving  it  at  the  juror's  residence  or  usual  place  of  bosineas  witli 
a  person  oC  proper  age  and  diacretion.  It  must  specify  the  days 
during  which  the  juror  is  required  to  be  present:  and  tt  may 
— .„.„  — :_..  ,*  ,,...1,  — -.: —  „.  .1,1.  ._.i.i.  -g  jij^  commisBioner 


The  thirty-six  trial  jurors  first  drawn  for  a  term,  or  such  other 
number  as  the  juiIkc  appointed  to  hold  or  preside  at  the  term, 
directs  mnaC  be  nitlGed  to  be  present  during  tbe  Gmt  afi  daya 
of  the  term,  and  the  thirty-six  trial  jurors  next  drawn,  or  such 
other  number  ns  the  judge  directs,  must  be  notified  to  be  present 
daring  the  next  six  darn  or  the  term,  and  a  like  number  dnring 
each  Bucceeding  six  days.  The  judge  holding  or  presiding  at 
the  term,  may  in  his  discretion,  ou  the  application  of  a  trial 
juror  excuse  him  from  tbe  whole,  or  a  part  of  the  time  of  service 
regnlred  of  him.  The  judge  may  also  change  the  time  of  Eerviee 
of  a  juror  to  i  later  day,  during  the  same,  or  a  subsequent  term 
of  the  court.  Each  juror  whose  time  of  service  is  changed  to  a 
day  certain  must  attend  at  the  opening  of  court  on  that  aay,  and 
thereafter  until  discharged,  without  further  notice.  If  he  fails 
HO  to  do  he  is  liable  to  the  same  puniiAment  as  if  he  had  been 
personally  notified  by  the  commissioner  to  attend  the  term,  and 
to  be  present  on  that  day.  The  clerk  of  the  court  must  enter  in 
R  book  kept  for  that  purpose  the  name  ot  each  jnror  who  is  so 
excased,  or  whose  time  of  service  is  changed. 

r..   1891,  ch,  88. 

f  1148.  [A»'d.  1S»1.]  9h«rlll  to  nmke  retvn  ot  Jiirora 
notified. 

Before  the  commencement  of  each  term  of  a  eourt  for  which 
trial  jurors  have  been  drawn,  as  prescribed  in  this  article,  the 
oommiwiioDer.  or  in  esse  of  his  absence,  his  chief  clerk,  must 
file  with  the  clerk,  the  panel,  or  a  copy  of  the  panel,  with  a 
return,  uuder  his  hand,  indorsed  thereupon  or  annexed  thereto, 
shiiwine  the  names  and  additions  of  each  juror  notified,  the  days 
during  which  he  was  notified  to  attend,  and  the  manner  in  which 
he  was  notified. 

I  )14».     coart  aiBT  at  a«r  tl^e  order  a  aew  paarl.     Hove 

At  any  time  during  the  sitting  of  a  term  of  a  court  of  record 
in  the  coutit.v.  the  court  may  direct  an  additional  number  of  trial 
jurors,  to  be  drawu  for  that  term.  The  order  must  sperafy  the 
number  to  be  drawn,  and  the  time  ot  drawing.  The  drawing 
must  be  conducted  as  prescribed  iu  sei-tiona  1141.  1142.  and  114.T 
ot  this  act,  except  that  notice  is  not  required.  The  commiib 
aioner  must  forthwith  notify  each  juror  drawn,  by  such  a  aolioe 
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I  IISO.    [Aai'd,  180S.]    Jarorii  !■  eerlsia  BpealBl  »ro<se«d- 

Id  ■  Bpei'ial  proceeding  pending  before  a  county  Judge  ol  Kings 
county,  m  which  a  triti]  jnry  Is  uece«Hir;,  the  judge  mar  im- 
panel a  jury  from  the  trial  jurors  who  are  serving  at  the  time 
in  the  count;  iMtnrt  of  tlie  count;.  If  there  are  no  jurora  aerring 
in  the  county  court  the  Judge  ma;  make  an  order  requiring  the 
commiasioner  of  Jurors  to  draw  the  number  of  trial  jurora.  des- 
ignated therein:  whereopon  the  commlaaioDer  or  in  case  of  his 
absence,  hia  chief  clerk,  must  draw  the  requtatte  number  and  the 
cwnmJBBioner  mnst  notif;  them  bh  prescribed  in  this  article  for 
drawing  and  notifying  other  trial  jurora, 

I>   18W,  eti.  MS. 

f  llOl.  lAaa'd.  1»0I.]  Citn>pe>BBtlaa  to  fadscB,  etc.,  for 
■errleca  ander  tlila  article. 

The  board  of  superrisors  of  the  county  mnst  allow  to  each 
judge,  inclnding  each  justice  of  liie  supreme  court,  for  the  ser- 
Tic«  performed  by  him,  as  prescribed  In  tbio  article,  such  com- 
pensatioD.  as  the  board  deems  reasonabit;  aad  proper.  Such  com- 
pensation at  the  sum  allowiid  and  establiHhed  for  justices  of  the 
supreme  conrt  prior  to  the  year  nineteen  hundred  and  one  is  con- 
tinned;  except  that  from  and  after  Jalj  first,  nineteen  hundred 
and  one,  it  may  be  increased  in  amount  to  a  autn  not  to  exceed 
the  amount  now  paid  tor  additional  compensation  to  the  Justices 
of  the  supreme  court  resident  in  the  llrst  Judicial  department. 
The  board  of  estimate  and  appoFtinnment  of  the  city  of  New  York 
ma;  so  fix  the  same,  and  shall  raise  and  proTide  the  money  to 
pa;  the  said  compensation. 

U  IWl.  ch.  9S«.     In  DffMt  ApHl  B,  IMU. 

I   lira.   Court  of  ree«rd   to   ■■«   Jarora   for   aea-attoad- 


specified  in   the  notice,  or  from  day  to  day,  thi 
term,   must  impose   upon   him   a   Gne  of  tweoty-nve  aoiiars.  tor 
each  da;  that  be  fails  so  to  attend.    This  section  applies  to  a 
•peeJal  iotor,  as  well  as  to  an  ordinary  trial  Juror. 

L.    1808.  eta.   S22,   I  2fi,  (Old.    8re  mt.  I  IIM. 

I    11S8.   Jaror    ^u,;    also   be    arrested,   and    conpelled    to 

Where  a  person,  duly  drawn  and  notified,  falls  to  attend  and 
serre,  at  a  term  of  a  court  of  record,  as  required  b;  Isw,  without 
having  been  excused,  the  court,  besides  imposiuK  a  fine,  as  pre* 
scribed  in  the  last  section,  ma;  direct  the  sheriff  to  arrest  niro, 
and  brinjc  him  before  the  court;  and,  when  he  has  been  so 
brought.  It  ma;,  in  its  discreliou,  compel  him  to  serre. 
-  1  UB4.  tAm'd,  1800.]  CoMMlaalODer  to  natlfr  larora  flned 
t*  appear!  board  for  remlBaloa  and  enforeemeat  of  flaea. 

The  commissioner  of  jurors  must  cause  a  notice  to  be  served 
npOD  each  delinqoent  trial  juror,  relumed  as  having  been  fined, 
stating  the  sum  In  which,  anil  the  term  at  which  he  was  fined, 
and  reqniring  him  to  show  i^suse.  If  he  has  any,  before  the  board, 
ved£ed  In  this  eection,  at  the  eommlnloner'a  office,  oa  «  daji 
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not  less  thau  three  days  therealter,  and  at  an  hour  specified  in 
the  notice,  why  the  fine  should  be  remitted.  The  cuintiilKsioner 
niust  notify  the  justit.-es  ot  the  supreme  (."uurt,  residing  in  the 
eounty,  mid  the  county  judges,  to  attend  at  the  same  time  and 
plaee,  and  act  with  him  as  a  buard,  fur  the  remission  and  en- 
forcement ut  jury  fines.  It  is  their  duty  to  attend,  and  aet 
Hceordingly.  The  commissioner,  and  two  of  those  justices  or 
judgea,  constitute  a  qiioruiu.  The  bonrd  may,  in  its  dUcr^lon, 
hear  testimony;  and  tt  may,  from  time  to  time,  adjonm  Ibe 
meeting,  or  the  hearing  or  final  disposition  of  a  particular  case. 
It  may  remit  the  whole  or  any  part  of  a  fine;  but  a  fine  shall 
not  be  remitted  or  reduced,  unless  the  person,  upon  whom  it  has 
lieen  inipoHed.  or.  If  a  reason  fatlstactory  to  the  board  is  R>eo, 
why  his  ntttdavit  cannot  be  furnixhed,  another  person  in  hi' 
behalf,  mnkea  and  files  with  the  rommlnsioner,  an  atHdnrit,  stat- 
ing the  grounds,  upon  which  a  remission  or  reduction  is  claimed. 
Each  affldaTit.  so  filed,  must  be  kept  open  to  public  inspection. 

I  llSS.  COBHilMloBer  to  collect  Dbcb,  and  t»  iBBlce  retarn 
of  nnpaiil  flnciit  precept  tkcrcvpoiy 

The  commissioner  of  jurors  must  rfceiTc  eacii  fine,  paid  or 
collected,  as  prescribed  in  this  article.  When  ten  days  have 
expired,  since  the  final  diHponition  of  a  case  fay  tbe  board,  the 
commissioner  must  file,  in  tbe  office  of  the  clerk  of  tbe  court,  a 
return,  containing  the  name  of  each  juror  fined,  whose  fine 
remains  unpaid,  and  a.  statement  ot  the  sum  remaining  unpaid. 
The  clerk  must  thereupon  issue  to  the  comnuBsioner.  a  precept, 
under  the  senl  of  the  court,  specifying  the  name  of  each  person 
fined,  and  tbe  amount  of  his  fine  remaining  unpaid:  and  com- 
mauding  the  commiBsioner  to  levy  and  enforce  collection  of  eai^ 
fine,  and  to  return  the  precept,  with  his  doings  thereupon,  within 
ninety  days  after  the  receipt  thereof.  For  the  purpose  of  colIe<n- 
ing  a  fine,  tbe  commis^jioner  muit  levy  upon  and  ttelt  tbe  personal 
properly  ot  a  person  fined,  with  like  effect,  and  subject  to  the 
same  provisions  ot  law.  as  where  a  sheriff  levies  upon  and  sells 
personal  property,  by  virtue  ot  on  eiecution,  issued  upon  a  judg- 
ment of  a  court  of  record. 

h.  18D8.  Dh.  S22.  I  2S.  ind  irart  or  I  2^,  ut  tm'l  br  I-  ISWl.  rh.  Ml.  I  4. 
■nd  U  IRTl,  m,  T44,  t  2. 

I  llStl.  [Am'd,  IK&S.]  FInea,  nol  collected  nndcr  prceepl. 
to  be  docketed  *nd  entopced  «■  JadKinent". 

Tbe  commissioner  must  return  the  precept,  accordinp  to  its 
command,  to  the  clerk  of  the  court  Issuing  it.  If  he  tads  so  to 
do,  the  court  may  enforce  the  return,  by  attachment  for  contempt. 
When  the  precept  is  returned,  the  clerk  must  make,  in  the  docket 
ot  judgments  kept  by  him,  the  same  entries,  as  nearly  as  may 
be,  with  respect  to  each  uncollecteil  fine,  as  if  it  was  a  final 
judgment  rendered  In  an  action,  When  the  entries  hove  been 
made,  the  fine,  with  1nti>rest,  liecnmes  a  lien  upon  tbe  real  prop- 
erty of  the  iwrnoii  fined,  as  if  it  was  recovered  by  a  judgment 
)n  the  aame  court:  and  an  execution  to  collect  it  may  be  isBued^ 
directed  to  the  sheriff  ot  the  crninty  of  Kingx.  as  upon  a  jndB- 
ment.  Tlie  commiKsioner  has.  in  relation  to  the  execution,  and 
the  BQlififnc-tion  of  the  fine,  all  the  powers  of  the  attorney  for 
a  naf,t..  ^a.-n^.v^iw, ,r  .^....K  „  i,,Airwnant  .^  rehttiott  to  thc  judffinentf 


.Google 
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I  11K7.  WhCK  Itea  dliM!kar«ed. 

The  lien,  created  by  such  a  docket,  nrngt  be  dlBCharged,  by  the 
ronaty  clerk,  on  filins  with  him  the  commiBsioner's  certificate  of 
[layment. 

L.    1800.   cb.   821.   I  n. 

I  IIBCJ.  OoBualBBloDer,  etc.,  earm»tlT  oniMlna:  »■■■«,  !■ 
■ralltr  of  felsBT. 

Ir  the  commiBsioner  of  jurorB,  or  either  of  his  assistanta,  oc 
a  clerk  or  other  person,  emplofed  by  him.  corruptly  and  without 
vuOlcieQt  canse.  omita  the  name  of  a  person,  duly  drawn,  from 
a  [>ane]  of  triHl  jurors,  or  the  hetlot,  containing  the  name  of 
Buch  a  person,  from  either  of  the  boxes  prescribed  In  this  article; 
or,  directly  or  indirectly.  reeelreH  a  fee,  reward,  coropensation, 
or  advantage,  in  consideration  of,  or  bb  an  inducement  to  such 
an  omisaion;  he  is  gitilty  of  a  felony,  and  shall,  on  conviction, 
be  puaished  by  Imprisonment  in  a  State  prison,  lor  a  term  not 
less  than  two.  nor  more  than  five  years. 

r.  lasa,  ch.  sts,  i  4. 

I    IIBS.    Com mlaal oner's    otber   ivllfal    neslrct.    ■    mlade- 


{   IISO.  GItIbb  falne  Informatloii,  or  ■npprcHlns   notice, 

A  person,  to  whom  application  is  made,  within  the  county  of 
-  Kin>:B,  by  an  asacHsor,  or  by  the  commissioner  of  jurors,  or 
either  of  hia  aHsiBtants,  for  information,  aa  to  a  fact,  upon  which 
the  liability  of  himself,  or  any  other  peraoD,  to  serve  as  a  trial 
juror,  depends,  and  «ho  refnees  to  (sive  Information  relating 
thereto,  which  he  can  ^ve.  or  knowingly  gives  false  information 
relating  thereto;  or  a  pemon  who  knowingly  makes  to  an  asses- 
KOr.  or  to  the  rommiMioner  of  Jurors,  or  a  person  actinR  by  hia 
anlhority,  a  false  repreaentajion  as  to  the  identity,  residence,  or 
any  other  matter,  relating  to  a  jnror.  duly  drawn,  and  placed 
on  a  panel  to  he  notified;  or  who  knowingly  retains,  conceals, 
•nppreHsee,  or  wilfully  destroys,  a  notice  to  attend,  left  at  the 
residence  or  place  of  busineaa  of  another,  who  has  been  drawn 
as*  trini  jnror.  is  gnllty  of  n  mindemeanor. 

L.    laSS.    rb.    322,    I  0. 

I  1101.  Pcnnltr  tor  phralclan  dvlnir  false  certlfleale. 

A  physician,  who  knowingly  gives  a  false  certificate,  or  makes 
a  falne  representation,  for  the  piirpo«e  of  enabling  or  assisting  a 
person,  to  be  discharged,  eleuaed,  or  exempted  from  service,  as 
a  trial  jaror  in  the  connty  of  Kings,  is  gnilty  of  a  misdemeanor. 
I  1183.  C^mmtaaloner  to  repoFt  nnd  pny  over  moncT, 
The  romminHloner  of  jurors  must  make  a  yearly  report  to  the 
board  of  supervisorn.  of  all  proceedings  had  before  him,  or  by 
him,  in  the  diKcharf-i'  of  his  duties;  nivil  he  must  pnv  ovpr  to  the 
eonnty  treasurer,  at  least  once  in  each  three  months,  all  money 
Id  hia  hands,  which  he  has  received  aa  commissioner, 
u  IMS,  tb.  aa,  t  *bl 

'  Tb*  woid  "  ■  "  omitted. 
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11«!  Mode  or  driiv^DC  billoli. 
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Jl«8.  Id.;  when  to  be  rsturned  to  the  Ont  box. 

1170.  New  Jnrr  miy  be  dnwn'wliUe  fltn  Is  empaiiellcd. 

IITI.  WheD  taleimeD  to  b«  proeured.  or  Jurgri  dnwD  from  tUid  tm 


1  1103.   Clerk  lo  prepMrr  faallota  o(  lopora  top  trial. 

At  the  openiDK  of  a  term  of  n  court  of  rt^coTd  at  which  isBoea 
of  fact  are  to  be  tried  by  jury,  the  elerlt  miiBt  cnuse  ballots,  nni- 
form,  OH  nearly  na  taay  be.  in  appearance,  to  be  prepared,  by 
writing  tlie  name  of  eatrh  pereon,  returned  to  the  term  as  >  trial 
Jurar,  with  his  proper  additioiiB,  on  a  separate  piece  of  paper. 
He  must  roll  up  or  fold  each  ballot,  in  the  tame  manner,  «■ 
nearly  as  may  be,  so  as  to  reaemble  the  others,  and  so  that  the 
name  ii  not  risible.  The  ballots  must  be  deposited  In  a  snfBcieat 
box.   from   which   they   must   be   drawn,   aa   preacrlbed   in   tbia 

3  n.  8.  420,   g  DB  (2  Edm.  418). 

f  1104.  Olerlc   to    draw    ballots. 

When  an  isnue  oC  fact,  to  be  tried  by  a  Jorr.  U  brought  to 
trial,  the  derh.  under  the  direction  of  the  coaii,  must  openly 
draw,  out  of  the  box.  as  many  of  tbe  ballots,  one  after  aaotfacr, 
as  are  sufficient  to  form  ft  jury. 

Id,,  i  Mk 

I  1100.  Mode  at  drawlas  ballata. 

Befnre  the  Grst  ballot  is  drawn,  the  box  must  be  closed  and 
well  ihaheit,  bo  hb  thorouirhly  to  mix  the  ballots;  and  the  rfei* 
miiBt  draw  each  ballot,  without  seeine  the  name  written  on  anr 
of  Itiem,  Ihroiieb  nn  nporture.  made  In  the  lid  of  tbe  boK,  Ur|c 
enontch  only  to  admit  hia  bund  eonvcnkntly. 

U.,  I  ««. 
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f  IIOO.   lAm'd,    IWm.]    PeimoBK    draWB,    rte.,    to    (orM    (k« 

Tito  first  twelve  |>crsoiis  wbo  oppcar,  uh  Ibcir  Dumca  arc  drawD 
mnd  called,  and  an'  approved  oh  iuiliffercut  between  thH  parties, 
and  not  iIischargL>d  ur  eicuBed,  must  be  sworu,  aud  couslitute 
the  jury  to  try  the  issue.  I'erBoas  shall  b«  disfitiali&ed  (rom  slt- 
tlnB  as  jurore  if  related  by  consaDKulnitf  or  nifiuily  (o  a  party 
to  the  issue  !n  the  same  cases  iu  whieh  judtn-s  are  disquafified. 
The  party  related  to  tlie  juror  must  raise  the  objectioo  before 
"-1  case  is  opened;  hut  any  other  parly  to  the  Issue  may  raise 


1 


iiutlis  Trom  the  dale  oC  verdict. 
1.  3H. 


The  baUots,  containing  the  names  of  the  jurors  bo  sn'orn,  must 
be  then  deposited  Id  another  boi,  and  there  kept,  apart  from  the 
other  ballots,  nntll  tbntjiiry  ia  discharged. 
Id..  I  ea. 

I  lies.  Id.)  wbeB  t*  be  rctarned  to  the  flrnt  box. 
After  that  jury  is  diacharged,  the  l>al1otfl  containing  their 
namee  mdat  be  again  rolled  up  or  folded,  as  prescribed  io  section 
1103  of  this  act,  and  retnmed  to  tbe  l>oi  troia  n-hicb  they  were 
first  taken:  and  the  same  course  mutt  be  pursued,  as  often  as  aa 
isaDc  is  brought  to  trial  by  a  Jury. 

Id.,  f  aa. 

I   ll«».   BallMa  sf  itbscBtecs,  ete.,  to  b«  rctnraed  («  flrst 

Tbe  ballot,  containing  the  name  oF  a  juror,  who  is  absent,  when 
his  name  la  drawn  or  called,  or  is  set  aside,  or  eiciised  from 
serving  OD  that  trial,  most  be  again  rolled  up  or  fclrled.  In  the 
same  manner  as  before,  and  retnmed  to  the  box,  containing  the 
Dndntwn  ballots,  aa  aoon  as  the  jury  is  BWom. 
Id..  I  BT. 

I  117tK  ffew  iBFT  aiay  I>«  drawn  wl>tl«  Srst  ■■  empuBcU 
!*«. 

If  an  Issne  is  bronght  to  trial  by  a  Jnry,  while  n  jury  is  em- 
panellpd  in  another  eanse.  at  the  same  term,  and  not  then  dis- 
cbarged.  tbe  court  may  order  a  jury,  for  the  trial  of  that  issue,  to 
be  drnvrn,  ont  of  the  box  containing  the  ballots  then  undrawn; 
(rat.  in  any  other  case,  the  ballots,  containing  the  names  of  all 
the  trial  jnroni,  returned  at,  and  attendlnir' tbe  term,  must  be 
rilaced  together  In  the  same  box,  before  a  jury  ia  drawn  there- 
Id..  I  «4. 

I  tin.  lAas'd,  1879.1  WhcM  tnlesKeii  t»  be  procured,  or 
tmnwm  drAiva  from  tblrd  box. 

If  a  sufficient  number  of  jurors,  duly  drawn  and  notified,  do  not 
attend,  or  cannot  be  obtained  to  form  a  trial  jury,  the  court 
may.  In  any  county  except  Westchester,  direct  the  sheriff  to  re- 
qnlre  the  attendance  of  such  a  number  of  talpsmpn,  from  the 
by^andpTs.  or  from  the  county  at  large,  qualified  to  serv-e  as 
trial  Jurors,  as  it  deems  suffident  for  tbe  purpose.  Tn  West- 
dteater  county,  the  court  mast  direct  the  sberiC  to  draw  a  sufB- 
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ciput  uumbcr  of  bulluta  (roni  the  first  box,  sprciSml  in  sectioD  l«i 
huudri'd  aud  tliirly-iufiht  ot  tills  act,  it  there  is  not  u  auUcienf 
number  of  bnllota  rt-iuiiiuing  tberein,  lo  draw  the  rpiiidup  from 
the  second  liox,  B[)edlied  in  ueclion  ten  hundred  and  fiflT-oao  ot 
tb<B  act.  In  an7  other  count;,  except  New-York  nud  Iviugs.  it 
insy.  in  its  diacrelioii,  iiisteni)  ot  dirocliug  him  to  require  tales- 
men to  nttpnd.  direct  him  to  dra.iv  a  Bufheient  number  of  ballots 
from  the  third  box.  sgiecified  In  flection  ten  hundred  and  Gfty-tvro 
of  this  act.  In  either  ciisc,  the  dlieriff  ratlst  notit;  the  persons 
f  li'js  drawn  to  attend  forlbwltli,  or  niKin  n  day  fixed  by  the  coart. 
If,  (or  an;  resBon,  a  sutlicieiit  nunilier  of  jurors  to  try  the  issue 
is  not  obtained,  froru  the  persons  notified,  under  an  order  made 
as  prescribed  in  this  section,  the  eourt  may  make  another  order, 
or  successive  orders,  until  a  sufficient  number  is  obtaiocd;  and 
in  making  each  order,  the  court  may  exercise  tbc  same  discretion, 
as  in  making  the  first  order. 

1   11T2.  When    (nleamen    to    Ite    proeared. 

In  any  county,  except  New-York.  KioEs,  or  Westchester,  the 
court  may  also  direct  the  sheriff  lo  require  tne  attendance  of  such 
n  number  of  qualified  talesmen,  for  tlie  trial  ot  an  issue  of  fact, 
as  It  deems  sufficient,  where,  by  reason  of  one  or  tuore  Jariea 
being  empanelled,  or  lor  any  otlier  reason,  no  ballot  remains  un- 
drawa:  or  where,  in  consequence  of  jurors  being  set  aside,  a. 
juror  cannot  be  obtained,  for  the  trial  of  that  issue,  from  tha 
lisC  of  those  returned. 
r>rt  at  Id.,  g  es. 

t  11T3.  If  ■kertS  Is  ■  pavty,  court  iii*r  itppolnt  «  p«ra«K 
to  Bcl  tor  him. 

If.  In  a  case  specitied  In  the  last  two  sections,  the  sheriff  is  a 
party  to  the  issue,  the  court  must  appoint  a  disinterested  person, 
to  act  In  place  of  the  sLeriFF.  For  that  purpose,  the  person  so 
appointed  possesBcs  all  the  powers,  and  ia  subject  to  sll  the 
duties  and  liabilities  of  the  sheriff,  with  respect  to  the  matters 
BpeciSed  lo  those  sections. 

I  1174.  Dotr  of  ■kerlfl  and  of  tBlesmcn. 

The  sheriff,  or  person  appointed  by  the  court,  most  notify  the 
requisite  number  of  persons  lo  attend,  and  make  return  tb«reof, 
as  preBcrll>ec1  in  section  104S  of  this  act:  except  that  each  per- 
son must  be  required  to  attend  forthwith.  Each  person  so  noti- 
fied must  attend  forthwith^  and,  unless  excused  by  the  court  or 
set  aitide.  roust  servo  ns  a  juror  upon  the  trial.  For  n  neglect  or 
refusal  so  to  do,  he  may  be  fined,  in  the  same  manoer  as  a  trial 
juror.  reRiilnrly  drawn  and  notified,  as  prescribe<l  In  thia  chapter; 
Hnd  he  is  subject  to  the  same  exceptions  nod  cballenges,  aa  any 
other  trial  juror. 
M..  i  B6. 

I  11TB.  [Am'd,  1S7T.]  Jnrr  competent,  althonsh  eoatalB- 
Inir  only  pnrt  or  none  of  orlKlnnI   pnuet 

It  in  not  a  valid  objection  to  a  jurv,  procured  as  prescribed 
in  the  last  four  sections,  that  it  contains  none  of  the  jurors  orig- 
Innlly  retimed  to  the  term,  or  Is  only  partially  composed  ol 
sncb  jurors. 

BvmaliHla'  of   M.,   |  <B.   cittaded 


LtOO^Ic 
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I  lire.  [Am'd,   18B4.]    PercMptorr  ebulIeMsca  In  a  elvU 

Upon  the  trts)  of  an  iaaue  «f  fact,  joined  In  n  civil  action  in  a 
coart  of  record,  each  parly  inaj  piTcinplorily  chnllciiKe  not  more 
than  nix  Bad  in  a  court  not  of  record  cai^h  party  may  iieremptorily 
chaltenge  not  more  than  three  itt  the  persons  drawp  hb  iurors  for 
the  trial. 

L.  UM.  tb.  a*. 

I  117T.  H»  eh>ll«BBe  allaiTed  breavae  vBocr  drKirtsv 
U  ■   vartr,  etc. 

It  ia  not  a  good  cnuae  of  cbailecKc,  to  the  panel  or  array  ot 
triaL  iurom,  in  an  action  in  a  court  of  record,  that  the  officer 
who  drew  them  ia  a  party  to,  or  interested  In  the  action,  or  coud- 
ael  or  attorney  for,  or  relatoil  to,  a  party, 

S  B.  S.  490,  I  M  {1  Edm.  UT). 

I  11T8<  1<«  cballeBce  ■Iloivvd  beeaane  oBlocr  notirylBS 
la  a  party,  etc. 

It  la  not  a  good  cause  of  challenge  lb  the  panel  or  array  of  trial 
jurors,  in  an  action  in  a  court  of  record,  that  they  were  notified 
to  attend  by  an  oHicer,  who  is  a  parly  to,  or  interested  in,  the 
action,  or  related  to  a  party;  udIceb  it  \e  alleged  iu  tlie  ctiuUenge, 
and  ia  establiabed,  that  one  or  more  of  the  Jurors  drawn  were 
not  Dotitied,  and  that  the  omission  was  iutentioDal. 

Id.,  f  M. 

I  11T0.  [Aaa'd.  IftOS.]     Ckallose*  l>  pennl  aotlona. 

In  as  airtion,  in  a  court  of  record,  or  not  of  record,  wherein  a 
city,  town  or  coanty  is  a  party,  it  is  not  a  good  cause  of  chal- 
lenire  to  a  trial  juror,  or  to  an  oflloor  who  notified  the  trial 
jnrora.  that  the  juror  or  the  officer  is  a  resident  ot,  or  lialilc  to 
[Uiy  taxes,  in  the  clt^,  town  or  county,  which  is  a  pfirty  to  such 
action. 

14.  t  IU.  Ber.  ■!»,  2  R.  S.  Ul.  I  2  (2  EdM,  ETl),  I.  IMU,  fb.  204.  In 
rff«-(  Sept,    1.   1903. 

I  1180.  [AM'd,  187T,  ISOl.]  CballeBKea  hOTT  tried.  Baee*- 
!!«■•  to  Bad  reTleir  ot  tlic  dFtemlaatlon  of  the  eonrt.  In 
rvfer'BP«  thereto. 

An  objection  to  the  qualificationB  of  a  juror  is  available  only 
apon  a  challenge.  A  challenge  of  a  juror,  or  a  challeDice  to  the 
panel  or  array  of  jurors,  muKt  lie  tried  aud  determined  by  the 
coart  only.  Either  party  may  except  to  the  deterui nation,  and 
it  may  be  reviewed,  upon  a  question  of  fact,  or  a  question  of  law, 
or  both,  as  where  an  issue  of  foct  presented  by  the  pleadings  ix 
tried  by  the.  court:  except  that  where  one  or  more  exceptions  are 
takeo,  to  the  ntlings  of  the  coart,  mode  after  the  jury  is  eni- 
panelled.  an  exception  to  the  deterniuation  of  a  challenge  mu»t 
be  heard  at  the  same  time;  and  the  case  must  contain  the  matters 
necctmar)-  to  present  It,  upon  the  facts,  or  the  law.  or  both.  The 
fact  that  a  Juror  is  in  the  ettiploy  of  a  party  to  ftip  action:  or.  If 
a  party  to  the  action  is  a  corporation,  that  he  )«  an  employe  thereof 
or  a  xhBreholder  or  a  ntockholder  therein,  shall  constitnte  a  good 
(rontid  for  a  challenge  to  the  fflTor  as  to  such  juror. 

L.  l«n.  dL  43T.  I  1  ffi  Edm.  SOS),  ini'd.  Bm  I  903;  L.  1901,  fli.  34S.  IQ 
<ff«et  Mpt.  1,  1901. 
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ARTICI.B    SBCOND, 

The  verdict. 

Sk.  1181,  DlKbam  of  Jut?  fnlllng  lo  iigrw, 

1182.  Pl»lulljf  cannot  mliinll  lo  imDintt  uttor  Japy  '^'**- 

1180!  WHen  lardlpt  to  be  tiiHen,  suWect  to  the  opinion  of  Ih*  mnii. 

tisr!  General   or    bwcUI   miUol,    when   tendered;    ipHial  OadlBf  wUk 

ll§a.  Special  Hudlne  controU  general  letdJct. 
1189.  EDtr;  of  reralct^  aatweqnent  pn>c««)lnEQ. 

1   1181.  DIaoharKe   of  tnrT    fslUiiK  to    ayree. 

Whore  a.  jury  is  empani^llod  to  trj  an  issue,  (o  make  an  iDqniir, 
or  to  BsaeBS  damnges,  Id  an  action  in  a  coiiit  ot  record,  or  not  of 
record,  or  in  a  epecial  proceeding  before  uu  oUicer,  U  the  jnrora 
cannot  agree,  after  beinK  kept  together,  for  such  a  time  as  Is 
deemed  reasonable,  by  the  court  before  which,  or  the  officer 
before  whom,  they  nere  empanelled  the  court  or  officer  ma^  dis- 
charKe  them,  and  iasne  a  precept  for  a  new  jury,  or  order  anotber 
jury  lo  be  drawn,  as  the  case  requires:  and  the  anme  proeeedinga 
miiet  be  had  befure  the  new  jury,  as  if  it  was  the  jury  first  em- 
panelled. 
S  B.  B.  BG4.  1  26  <2  Edm.  BT6). 

«a    ■•■■Bit    aftar    Javr 

it  is  not  necessary,  in  an  action  in  a  court  of  record,  to  call 
the  plaintiff,  when  the  jurors  are  almut  to  deliver  their  rerdlet; 
and  the  plaintiff,  in  siicli  nn  action,  caimot.xuhmJt  to  a.  nonsuit, 
after  the  cause  has  been  committed  to  the  jury,  to  consider  the 


f   1183.    In     action     to     recover     nioner.     Jnrr     to     asaeaa 

In  an  action  to  recover  a  snin  of  money  only,  if  a  Terdlct  is 
found,  either  in  favor  ot  the  plaintiff,  or  in  favor  of  a  defendanti 
who  has  Bet  up  a  counterclaim  for  a  sum  ot  money,  the  iurf 
must  aasesK  the  amount  of  damages.  The  jury  may  also,  under 
the  direction  of  the  court,  assesa  the  amount  of  the  damages, 
where  the  court  directs  judgment  for  the  plaintiff,  on  the  plead- 

Co.  Prai;,.  part  of  |  2S3.    Tbe  remaladtr  ot  that  aectlon  It  conred  br  H  BOS 
or  Increased  daiaaces,  tsaad 

Where  double,  treble,  or  otter  increased  damages  are  given  by 
statute,  single  damages  only  ore  to  be  found  by  the  jary:  eici^pt 
in  a  case  where  the  atntute  preHcri1>eB  a  different  rule.  The  sum 
so  found  must  be  increased  by  the  court,  and  judgment  rendered 
accordingly. 

Embodlel  tbe  rule  in  8  Jobu.  648.  aud  X  Wend.  «20, 


10,  t.  5, «.  S  THE  VERDICT.  §g  1165-69 

I  U8S.   [Aat'd,  18Te.J    Wlicii  Tcrdlet  (a  be  tKken,  BMbJeot 
M  the  oplBloB  of  the  conrt. 
Where,  upon  the  triol  ot  aa  igene  bj  a  jury,  the  case  prcBenta 


Nily  questiODB  or  luw,  tbe  judse  mar  diri.'Ot  Lhe  jury  to  render 
K  Terdict,  inbject  to  lhe  opiuioD  of  the  court.  Notwitbatandinx 
that  BDch  a  verdict  hai  beeii  rendered,  the  iudse  holding  the  trial 


bke  nil 


may,  at  the  Hamo  term,  set  aside  tne   verdict,  and  direcl 


,-a  ezceptioQ  to  such  a  direction  may  be  taken  as  prescribed  in 
tectioD  nine  hoiuired  and  oijiety-four  of  this  act. 

Co.  Pnw.,  put  at  I  MB.  ini'il     Sm  I  UB4.  pott. 

I  IIML  GencFBl  »■«  epecta)  v«i>dlot  deSBed. 

A  Keneral  verdict  Is  one.  by  whlcfb  the  jury  prononneen,  gener- 
Mj,  mion  all  or  aoy  of  the  iesues,  in  faTor  either  of  the  plaintiff 
C"'^^i''  i'*'*''"''*''^      *   spei-ial   verdict   ia  one.    by    which   the 

^rj  an<l»  lhe  Caeta  only,  li-ovinK  the  court  to  determine,  which 
firty  IB  entitled  to  judKineol  thereupon.  ' 

'.  U.,IM. 

1  IIMT.  [Am'd,  IHVS.]  Oeneral  or  apeclnl  verdlet,  whea 
Vesderedi  spcelal  fladlns  with  veacFal  verdict. 

In  Ml  action  to  recover  a  sum  of  money  only,  or  real  property, 
ar  a  chattel,  the  jury  may  render  e  general  or  special  verdict,  In 
Itt  dncretioD.  In  any  other  action,  except  where  one  or  more 
Veafit  auestiona  of  fact,  stated  under  the  direction  of  the  court. 
»»  tried  by  a  jury,  the  court  may  direct  thejury  lo  find  a 
ywisJ  verdict,  upon  all  or  any  of  the  Issues.  Where  the  juryj 
find*  a  general  verdict,  the  court  may  instruct  it  to  find  also 
JI[«iallj,  upon  one  or  more  questions  of  fact,  stated  in  wrillag. 
™  >i)ocial  verdict  or  special  finding  inuBt  be  in  writing;  it  must 
KfiM  with  the  cleik,  and  entered  jn  the  minutea.  When  a  mo- 
noa  is  made  to  nonsuit  the  plaintiffs  or  for  the  direction  of  a  ver- 
mt,  lhe  court  may,  pending  the  decision  of  auch  motion,  aubmlt 
mj  questions  ot  fact  raised  by  the  pleadings  to  the  jury  or  re- 
VOK  the  jury  to  ftsnesB  the  damage.  After  the  jury  ahall  have 
maered  a  special  verdict  upon  aueh  submisaion  or  shall  have 
■»«»rf  the  damage,  the  conrt  -may  then  pass  upon  the  motion 
W  nonsnit  or  direct  such  general  verdict  aa  either  party  may  be 
•mitW  to.  On  an  appeal  from  the  judgment  entered  upon  such 
"""•"ut  or  general  verdict,  auch  special  verdict,  or  Keneral  verdict, 
**ll  fonn  a  part  of  the  record  hnd  the  appellate  division  may 
•uMt  inch  judgment  thereon  as  either  party  may  be  entitled  to. 

■i.  luC  panftaph  of  |  201:   L.  ISBO.   cb.  940. 

1 1188.  IpeolaJ  OBdlBV  eoatrola  ffeaeral  verdlcl. 

j   .ly*"  *  apecial  finding  ia  Inconsistent  with  a  genera!  verdict, 
"*  fnrni^r  controls  the  latter,  and  the  court  must  render  judgment 


I  118>.  [AH'd,   18TT.]    SKtrr    ot  verdict;  ■absennent    iir*> 

MtUaC 

'^  the  jury  renders  a  verdict,  or  finds  upon  one  or  more 
yo«  Qoesti ona  of  fact,  stated  under  the  direction  of  the  court, 
»»nnk  mort  make  an  entry,  In  his  minutes,  specifying  the  time 
■w  puce  of  the  trial;  the  names  of  the  jurors  and  witnesses;  the 
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Terdl.?ti  or  the  Tjupatiuus  nuci  fiodings  tlicreiipon,  i 

)4uiroB:  uud  tbe  tllri-ciioii.  if  any.    whii^h   thp  conrt  f!i*<«.  1 

restxTt  lu  tlip  KiibHpfiiii'Dt  procredioKs.    UpoD  the  BM^ieatii 


the  parlj'  ill  n  liosr  fnvr 
mtiHt  fnlor  jiirtBrnciit,  i 
illirprent  (Hreetion  is  pi 
ippciully  prescribed  by  1i 
a>.  Pioe..  part  of  1  2S4. 


.  al  verdict  is  reoiiered,  the  1 

contormlty  to  ttke  verdict,   udIm 
■n   by   the   court,   or    it    '         -■    =" 
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JURORS  AJSD  JUBEEH. 


K.  Trill*   bj   Jut   to   bg   u   taaretn   praTidad;    jnilM   ot   put   nUtM 


les! 

to  be  queitK 

PhhIV  w 

Hen  Juror  t^ta  sttt. 

;  paoiltr   thai 

refof. 

PeniiUr   tc 

nr  Jnror'i   non 

MW, 

Sbcriff,   at. 

r..   to   keep  H 

ir;   la  n 

ImpoaltloD   ot 

floa. 

lee! 

SpecUl  nl 

ura   of  dallnq 

OdlactkK 

"^""to." 

1  iiso 

.   T>l>la 

t>y  fur  to  be  > 

•<    p«rt 

■llena 

■boUabed 

weadlDc:   panallT. 


■  vrovldcAj  J«Fle> 

A  trial  by  a  joiy,  ot  an  isHUe  of  fact,  joined  ia  a  civil  action.  In 
u  coort  of  record,  must  he  had,  as  prescribed  in  this  chapter;  ex- 
cept in  a  case  where  it  ig  otherwiHe  epeciall;  prescribed  bj  law. 
An  aiiea  is  not  entitJed  to  a  jury,  composed  in  part  of  abens  or 
■UMDgera,  io  an  action  or  Hpeclal  proceeding  civil  or  criminal. 

1  a.  S.  41S.  1  03  (3  Edm.  4ST),  remodeUcd. 

I   llOl.   VCBlrc    Bot    ve««aMiry. 

A  venire  (o  procure  Jurors  cannot  be  iBsaed  in  a  civil  action, 
broDgbt  In  a  court  of  record,  except  as  specially  prescribed  by 

Id.,  410,   t  B  (3  Bdm.  127).  i 

I  119S.  Jorora   no!  to  be    qaestloned   for  tbelr  -verdict. 

A  jnror  shall  not  l>e  questioned,  and  is  not  snbj'ect  to  an  ac- 
tion, or  other  liability  civil  or  criminal,  for  a  verdict  rendered  by 
liim,  in  an  action  iu  a  court  of  record,  or  not  of  record,  or  liv 
a  special  proceeding  before  au  officer,  except  by  Indictment,  for 
corrupt  conduct,  in  a  case  prescribed  by  law. 

3  B.    S.   421.   i  es   13  Xdm.   438). 

I  lies.  PcHBltr  nkere  Jnirotf  takes  icift,  etc. 
A  person,  drawn  or  notified  to  attend,  bb  a  Irinl  Juror,  In  an 
action  in  a  court  of  record,  or  not  of  record,  or  in  a  special  pro- 
ceeding before  an  officer,  who  talces  any  thing  to  reader  liis  ver- 
diet,  or  teceives,  from  a  party  to  the  action  or  special  proceed- 
ing, a  gift  or  gratuity,  forfeits  ten  tines  the  sum,  or  ten  times 
tbe  valae  of  that,  which  he  toolt  or  received,  to  the  party  to  tbe 
■ctloD  or  special  proceeding,  aggrieved  thereby:  and  is  also 
liable  to  Ibat  party,  for  his  damages  sustalued  thereto;  besides 
briinr  sobjeet  to  tbe  pnnishment,  prescribed  by  law. 

u..  I  TO. 

I   11V4.  KBibraeeryi    penalty   tberefor. 

An  embraceor.  who  procnrea  a  person,  drawn  or  notified  to  at- 
tend, sa  a  trial  Juror,  to  lake  gain  or  profit,  contrary  to  the 
IsKt  section,  forfeits  ten  times  the  sum,  or  ten  times  the  value 
of  that,  which  wnH  ho  tnltcn,  to  the  party  Bitgrieved  thereby;  and 
»  also  liable  to  that  parly  for  his  damSKea  suatnined  thereby; 
besides  being  subject  to  the  ptmisbment,  prescribed  by  law. 

Id..  1  71,  am'd. 
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1  IISB.  Penaltr  (or  Jnrvr'a  «*>-ailteiid«Dce  In  ■»ccl*I 
praeeeUBS. 

A  person,  wbo  has  heea  lawfuUy  Hiid  personally  notified  to  at- 
tend, aa  a  trial  Juror,  to  inquire  into  a  matter  or  tbing,  or  to 
hear  and  try  a  controverBj,  m  a  Hjiecial  proceeding,  pending  be- 
fore a  jndge,  juatic^e  of  the  peace,  commisBiouer,  or  other  officer, 
and  who  wilfully  neglects  to  attetid,  as  required  by  the  notice, 
may  be  fined  by  the  officer,  in  a  sum,  not  exceeding  twenty-five 
dollars.  But  this  section  does  not  extend  to  a  case,  wlierfr 
Bfiecial  proviBlon  ia  made  by  law,  for  pUDisbing  the  default  of  A 
trial  juror. 

2  B.  S.  SSI,  I  4  (3  Edm.  GTZ),  utended. 

I  IlStt.  flkerlir,  etc.,  t«  ke«p  Jarj-  In  apcobil  proeeedlBSf 

A  sherKT,  constable,  or  other  officer,  who  noliSed  jurors  to  at- 
tend, in  a  case  eticclfied  in  the  last  sectlou,  must,  when  directed 
by  the  officer,  before  whom  the  special  proceeding  is  pending,  at- 
tend, and  take  charge  of  the  jury.  For  a  wilful  neglect  to  obey 
Huch  a  direction,  or  for  any  misconduct,  while  attendiag  the 
jary,  by  which  a  right  or  remedy  of  a  party  to  the  special  pro- 
ceeding may  be  impaired  or  prejudiced,  he  must  be  fined,  by  ibmt 
officer.  In  a  sum  not  exceeding  twenty-fire  dollars. 
Id.,  I  s. 

I   119T.   Notice  o(  laapoaltlon  of  flue. 

Where  a  fine  Is  imposed,  in  a  case  specified  in  the  last  two  aee- 
tions,  written  notice  Ihert^f  must  be  Hcrved  npon  the  person 
fined,  to  the  end  that  he  may  apply  to  the  officer  imposing  It,  for 
the  remission  uf  the  whole  or  a  part  thereof,  upon  proof  that  he 
bad  a  reasonable  excuse  for  his  neglect  or  miacouauct,  or  that 
other  good  cause  exists  for  the  remlseloa. 

Id.,  I  0.   (Di'd. 

I   lira.   ipTClal  retarn  of  Aellniiiienor  »mA  llne  to  eoaatj- 

If.  within  Ihirly  da.vs  after  the  service  of  the  notice,  the  Hue 
has  not  been  remitted  by  the  officer  imposing  it,  he  most  make  a 
special  return  of  the  delinquency  or  misconduct,  tor  which  the 
fine  was  impoHe<).  and  of  the  amount  of  the  fine,  accompanied 
with  proof,  by  nffidnvit,  of  service  of  the  notice  specified  id  tbe 
Inst  section,  to  the  next  term  of  the  county  court  ot  the  couat?. 
In  which  the  ilelinquent  resides. 

I   IIPO.   Collection  or  remlssloB  of  flne. 

The  county  clerk  must  deliver  to  the  diatrlct-attomey,  a  copy 
of  the  return  and  of  the  affidavit,  at  the  time  when  he  deUvera 
to  bim  (Mpies  of  th^  minutes  ot  fines,  imposed  by  the  county 
conrt.  The  fine  must  be  collected,  or  ft  may  be  remtttea  or  re- 
duced. In  the  same  manner  as  a  fine  imposed  by  the  county  coort, 
upon  a  defaulting  trial  juror. 
n.,  I  S, 
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CHAPTER  XI. 

Judgements. 

tnm     I— Ji4rMeat  IbuIiUm. 

Bib  II.~-Ji<rMBU  Tak«B  Wlttomt  PiMMi. 

toK  lU,-  TkoUm  n  8*t(liti  AiUa  •  JaisMtM,  *wr  ImnUillj  M  Irrof 

TTTLB  Z. 
Judgnxant  in  an  action. 

kdfete  1.  OCDH.]    pnrittou. 

r  S??r  •?  "king,  CDUrtiK,  aad  rnforelng  ■  Jajiiaeiit 

article:  rmsT. 

Otaeral  proviHont. 


Uai.  IBcpnled.l 
Uca.  When  Jodvmp 
Uas.  Appllatloo  f< 


Un.  WlKB  Jodgmapt   toe   pl-ti-iw 
I3ae.  Effect  oC  Jwlgmeat  dlgmlal 


Ik  lifliU  of  the  parties  is  tbe  action. 

CD.Pne.lMS.iuii'11' 

1  *«».  [Kepealed,  1ST7.] 

f  Uax.  Whrn  Jb«kbkd1  Mar  ke 

IndgmeDt  Bthj  be  entered  In  term  o 
;    l-BH,cb.M.|ia(tKdm.nt). 
i    I  not.  [An'd,  l»tm,]     Applleatlon  tor  indKmcnl. 
.    Jid(meDt  muBt  be  entered,   in  the  first  iostance,   pursuant  to 
I  *  directioa  of  the  court,  at  a  term  held   by  one  judge;  eicepl 

•«t  ipecial  provisioQ  is  otherwise  made  bj  law.     It  notice  of 
I  I"  ipplication  (or  judgmeut  is   not  required,   and   an   order  tor 

WpniBt  is  made  by  a  judge  out  ot  court,  the  judeiuent  may 

M  catered  with  the  same  force  and  effect  as  if  $:ranted  in  court. 
•^-ItiM  (or  Co.  Proc.,  I  2T8.  L.  1900,  ch.   1«.     In  effect  Sept.   1,  1900. 
HH.    .lailKineDt    may    be    for    or    >galiiBt    any    of    the 


eS  IMS-ll  JUDGU£NTB. 

tbe  ultimate  rishto  of  the  parties 
themBelTeai  and  it  mar  grant,  to  t 
lief,  to  n-tich  be  la  entitled. 

Oa.  Pn>c.,  flnt  uDlcim  of  |  2T<.    See  (I  4H  aiiil  Ue,  ipt*. 
I   120B.  WfaCB  n  aeTCPal  JndKment   may   be  taken. 

Where  the  action  is  oBdiust  tno  or  more  defendants,  and  « 
soTeral  judgment  is  jiroper,  the  court  may,  in  its  diocretion, 
render  judgment,  or  require  the  plHiutiff  to  take  judgment, 
against  one  or  more  of  the  defendants;  and  direct  that  the  action 
lie  severed,  and  proceed  against  the  others,  as  the  only  defend- 
ants therein.  , 

Id.,    KtoDd   KDUnce  or    |  274.   iim'd. 

I   1206.  JadKueiit   (or    or   aBBlDat    m    Dutnied    woman. 

Judgment  for  or  against  a  married  woman,  may  be  rendered 
and  euforced,  in  a  conrt  of  record,  or  not  of  record,  as  it  she 
was  single. 

SntatltDte  for  Oo.  Pmc.,  part  at  |  3T4. 

{  1207.  U'hea  lodvineut  (or  plolntlir  not  to  eseeed  Jads- 
■tent  demanded. 

Where  there  is  no  snawer,  the  judgment  shall  not  be  more 
favorable  to  the  plaintilT,  than  that  demanded  in  the  complaint. 
Where  there  is  an  answer,  the  court  may  permit  the  plaiirliff  to 
take  any  jiidginent,  consistent  with  the  case  made  by  the  com- 
plaint, and  euihraced  within  the  issue. 

Co.    Proc.,   I  SJB. 

I   1208.  Rate    of    danuisea. 

Where  either  parly  la  entitled  to  recover  damages,  he  may  re- 
cover any  rale  of  damages,  which  he  might  have  heretofore  recor- 
ered,  for  the  same  cause  of  action. 

Id.,   ;   278,   im'd. 

I  1300.  [Am'd,  IftTT.]  ICaeat  at  Jwdarmeat  4laMtMlna  tk* 
eoniplKlnt. 

A  final  judgment,  dismixnlng  the  complaint,  either  before  or 
after  a  trial,  rendered  in  an  action  hereafter  commenced,  doea 
not  prevent  a  new  action  for  the  aame  cause  of  aclinn.  iiDleas  It 
expressly  deelare».  or  It  ajipeurs  by  the  judfiment-roll,  that  it  is 
rendered  upon  the  merit*.  (Se«  H  1625,  1846.) 

{   1210.   jDilKment    BKolnst    n    dead    pernon. 

Where  a  jnilEnient  for  a  sum  of  money,  or  directing  the  pay- 
ment of  money,  is  entered  sfininst  a  party,  after  his  death.  In  m 
case  where  it  may  be  so  taken,  by  special  provision  ol  law,  a 
memorandnm  of  ihe  party's  death  must  be  entered,  with  the 
judgment,  in  the  jiidemcnt-book,  indorsed  on  the  judgment-roll, 
and  noted  on  the  margin  of  the  docket  of  the  judgment.  Snch  a, 
judgment  does  not  become  a  lien  upon  the  real  property,  or  chat- 
tels real,  of  the  decedent:  but  it  eatablishes  a  debt,  to  be  paid  In 
the  coarse  t>f  administration. 

a  R.  B.  3&b.  I  T  (3  Edm.  BTD,  •rlth  ■msndtncnta. 

t  1X11.  Jndament  to  bear  Interest. 

A  judgment  for  a  sum  of  money,  rendered  In  a  court  of  Tscord. 
or  not  of  record,  or  a.  judgment  rendered  in  ft  court  of  record. 


ell,  t.l,».l  JODOMENTS.  S 1911 

diivctintr  the  paynicut  of  money,  beani  interest  from  the  time 
when  it  is  eatored.  Bat  whore  a  Judfctu<>at  directs  that  money 
paid  ont  shall  be  retaaded  or  repaid,  the  direction  iDclndes  in- 
terest from  the  time  when  the  money  whs  paid,  unlesH  the  con- 
trarj  t«  expressed, 
mm  I^  18M,  ell.  SM,  i  1  (1  Bdm.  838),  *■  ani'd  Of  L.  ISW,  eh.  SOT,  |  1 

(T  BdH.  tny. 

8U 
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la  ENTERING  JUDQUENT.  «.  11, 1. 1.^ 

AHTIOLK    BEOOND. 

Mode  of  taking,  entering,  and  enforcing  ajudgmemt. 

1212.  JndgiiieDt  bj  definlt    Id  certilD  ictloia  on  cootnct:  I 
UUS.  AmoDDt  ol  jodtmeal  in  lucb  nica:  boir  detensloed. 
iai4.  Appllcnliun  IQ  court  (or  Judgment  Iv  il«'»uH;   h' 
lais.  Ptoceeilliigfl  dd  Bucta  in  appUcvtbn, 

I.  AppllcmtloD  Tor  JadgmcDt     tn  cbk  ot  aeTrlire  by  publics 


1  IZIS.   [Am'd,    1»7».}    JndKucBt    by    defsnlt     In    c«< 
BPtlouM   OK   contract)   hoiv  (abea. 

n  specified  in  sectioD  four  hundred  and  twenty  «l 
■  ,   tM 


, „ 1   personoll;'   aerved    apod   L 

defeDdnnt.  nnd  tho  copy  of  the  oomplHint,  or  n  notice  statlBi 
the  mim  of  laoupy  for  which  iudginent  will  be  taken,  was  ■w™ 
nith  the  summous.  or  where  the  defendant  haa  appeared,  bat  ha 
made  default  in  pleading,  the  plaintiff  may  take  judgment  bf  di 
fault,  aa  follows: 

1.  If  the  dcfendnnt  hna  made  default  In  appearing,  the  ptatatifeH 
miiBt  file  proof  of  the  Korvice  of  the  summons,  and  ot  a  oftpr  OM 
the  complaint  or  the  notice;  and  also  proof,  by  affidavit,  that  tiMt] 
defendant  has  not  appeared.  Whereupon  the  clerk  mnat  etdMM 
final  judgment  in  his  favor. 

2.  If  the  defendant  had  seasonably  appeared,  but  haa  madrJ 
dcfanlt  in  pleading,  the  plaintiff  must  file  proof  of  the  aerrlce  oil 
the  summons  and  of  the  appearance  or  of  the  appearance  only;.] 
and  also  proof,  by  atlidaTit.  of  the  default.  Whereupon,  the  dwk  J 
mnat  enter  final  judmnent  in  his  favor.  ] 

If  the  defendant  has  made  default  in  appearioE  or  pleading,] 

and  the  case  Is  not  one  vhere  the  clerk  can  enter  anal  judgnicB^-J 

S14  ' 
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u  prescribed  in  either  of  the  loreKolug  BQbdiTisioiu  of  this  sec- 
lion,  the  plaintUt  must  apply  to  the  t.'ourt  for  juilguieut,  aa  pnt- 
scribed  in  entian  1214  or  Ihix  aet. 

SalMtlluled  for  Co.  Pioc..  I  24U,   i»rt  or  idIhI.  ]. 

f  1213.  Aaionat  ot  Indsment  tu  aneli  caaes)  how  det«r- 
BHard. 

Where  Qnal  iuilgment  ma;  be  entered  bf  the  clerk,  as  pre- 
scribed In  the  last  seetlou,  the  amoant  thereof  muat  be  deter- 
mined  as  follows: 

1.  If  the  complaiat  is  verified,  tht'  juilgmeot  must  be  entered 
for  the  Bum.  for  which  the  complaint  domand^  judgment;  or, 
al  the  plnintifi^s  option,  for  a  smaller  Hum;  and  if  a  computation 
of  interest  is  necessary,  it  msy  be  made  b;  the  clerk. 

2.  If  the  complaint  la  not  verified,  the  clerk  muat  aBseas  the 
amount  dde  to  the  plaintiff,  bj  computing  the  sum  due  upon  an 
instrument  for  the  payment  of  money  otity.  the  non-payment  of 
which  constltutcB  a  cause  of  action,  stated  in  tiie  complaint;  and 
by  ascertaining,  by  the  examination  of  the  plaintiff,  upon  oath, 
or  by  other  competent  proof,  the  amount  due  to  him  for  any  other 
cause  of  action  stated  in  the  complaint.  If  an  instrument,  speci- 
fied In  this  Bubdivlsion,  has  been  lost,  so  that  it  canoot  be  pro- 
dnced  to  the  clerk,  he  must  take  proof  of  its  loss  and  of  its  con- 
tents. Kithcr  party  may  require  the  clerk  to  reduce  to  writiug 
and  file  the  assessment,  and  the  oral  proof,  if  any,  taken  there- 

■  I  1214.  lAn'a,  1ST7,  lOOO.]  AppUeatlon  to  court  for  jBdv 
^WBt  hy  d*faaltt  wheB  M«ceiHarr. 

Where  the  summons  was  personally  served  upon  the  defendant, 
within  the  State,  and  he  has  made  default  in  appearing,  or 
where  the  defendant  has  appeared,  but  has  made  default  in 
pleading:  and  the  case  ia  not  one  where  the  clerk  can  enter  final 
jndgTuent.  as  prescribed  in  the  last  two  sections,  tbc  plnintifl 
may  apply  to  the  court,  or  to  a  judge  or  justice  thereof  out  of 
oonrt,  for  jiidtfrnent.  Upon  the  application  he  must  file,  if  the 
defanit  was  in  appearing,  proof  of  Bervice  of  the  summons;  or, 
if  the  default  was  in  pleading,  proof  of  appearance,  and  also, 
if  a  copy  or  the  complaint  was  demanded,  proof  ot  Bcrvlce 
thereof,  upon  the  defendant's  attorney;  and  In  either  case,  proof 
by  aflldaril,  of  the  default  which  entitles  him  to  iudgnient.  If 
one  or  more  of  the  tipfendantfl  have  appeared,  and  one  or  more 
defendants  have  failed  to  appear,  then  the  application  for  judg- 
ment must  tie  made  to  the  court,  unless  the  defendanlH  who  havs 
appeared  consent  to  the  making  of  such  npplieatioD  to  a  judge 
or  Jostice  ont  of  court. 

KBlMltaltd  for  tb«  BrM  tntaier  o(  Co.  Ptoc,  I  2M,  *nM.  2t  I.^  IBM.  cb. 
in.    la  HTect  Sept.   1,  l»aO.    Bm  Bala  36. 

I  131S.  [Aaa'd.  19TT,  IMl.]  ProeviedlaKs  on  aach  aa  »ppll- 
aaltVK. 

The  court,  or  a  judge  or  justice  thereof,  mast  thereupon  render 
the  jod^ment  to  which  the  plaintiff  ia  entitled.  It,  or  they,  may, 
wtthont  a  jury,  or  with  a  jury  If  one  Ib  present  in  court,  make  a 
rampntatioD  or  assessment,  or  take  an  account,  or  proof  of  a  fact, 
for  the  purpose  of  enahhng  it,  or  them,  to  render  the  judirmcnt. 
or  to  carry  it  into  effect:  .or  It,  or  they,  may  in  its.  or  their,  dis- 
ciatlon,  direct  a  reference,  or  a  writ  of  inquiry,  for  either  pur- 
pose; except  that  where  the  action  is  brought  to  recover  damages 

31 S 
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for  a  pi-rMODal  iDJiiry  or  an  injurr  li>  propert]-,  th«  daDiagi-a  musl 
b«  ascertained  by  nieanH  of  a  wrK  uf  iiiiiuiry.  Where  a  rclcrciii.-* 
or  writ  of  inquiry  is  direclwi,  the  court,  or  a  judfte  or  justice 
tliereof,  ma;  dire(.'t  that  the  report  or  iuniiisitioii  1h>  returned  to 
tbe  court,  or  a  Judgt  or  juHticu  IheTeof,  for  iia.  or  their,  fuilhir 
action:  or  it,  or  they,  may  la  its,  or  tlieir,  discretion,  except  where 
•pedal  proTiMon  is  otberwixe  made  by  law,  omit  thai  direvtinn; 
In  which  case  final  judgment  may  be  entered  by  the  clerk,  in  ac- 
cordance mth  the  report  of  the  referee,  or  for  the  dama|;es  ascer- 
tained by  tbe  inQuisition.  without  any  further  application. 

Co.  Prw.,  I  3M,  KcaDd  iDd  ttilrd  Hntviim  of  lutMl.  2.  aui'a.  S«  |  Il»; 
L.  ISOl.  cb.  an.    In  effect  April  E4.  1801. 

I  121«.  [Am-d,  ]H9a,  l&Ol.]  Apvllcallon  for  JndKineal  !■ 
ease  of  mvri/let  br  pablloallon,  etc. 

Where  the  BommoDH  was  served  upon  the  defendant  without 
the  state,  or  otherwise  than  personallj,  if  the  defendant  does  not 
demand  a  copy  of  tbe  complaint,  or  plead,  as  the  case  requires, 
within  twenty  days  after  the  service  is  complete,  the  plaintiff  may 
apply  to  the  cDurt.  or  a  judge  or  justice  thereof,  for  the  judxmeut 
demanded  in  tbe  complaint.  TJpon  such  an  application,  he  mu^t 
file  proof  that  tbe  Rorvice  in  complete,  and  proof,  by  aSilavit.  of 
the  defendant's  default.  The  court,  or  a  juilge  or  juAttce  thereof, 
must  require  proof  of  the  cauM'  of  action,  set  forth  in  the  com- 
plaint to  be  made,  either  before  such  court,  or  ituch  jiidfre  nr  jn>- 
tiee,  or  before  a  referee  apiHiiuted  for  that  purpose;  except  thai 
where  the  action  is  broiiBht  to  recover  damages  fur  a  personal 
Injury,  or  an  injury  to  property,  the  damages  must  be  a4certained 
by  means  of  a  writ  of  iminiry  as  prescribed  in  the  lawt  «e<tlon. 
if  the  defendant  Is  an  nun-rexident,  ur  a  foreign  cnrporniiou.  the 
court,  or  a  judge  or  juxtice  to  whom  xuch  niiplii'alloo  is  made, 
must  require  tbe  ptaintifT,  or  his  agent  or  nttorney.'to  be  exam- 
ined on  oath,  respecting  nny  payments  to  the  plaintiff,  or  to  any 
one  for  his  use,  ou  account  of  his  demand,  and  must  render  the 
judgment  to  which  tbe  plaintiff  is  entitled.  But  before  renderiny 
judgment,  the  court,  or  n  ju<lge  or  justice  thereof,  to  whom  tiie 
appncolion  is  made,  nmy,  in  any  case,  in  its,  or  their,  disvretiou. 
require  the  plaintiff  to  file  an  undertaking,  to  abide  the  order  of 
the  court  touching  the  restitution  of  any  estate  or  effects  which 
may  be  directed  by  the  Judgment  to  be  transferred  or  dellTered. 
or  the  restitution  of  nuy  money  that  may  be  collected  under  or 
by  virtue  of  the  Judgment,  in  case  the  defendant  or  his  repi>^- 
•entative  applies  niiil  is  admitted  tu  defend  the  action,  and  sar- 
ceeda  in  bis  deteiiKC. 

U    ISMI,  ch.  IUI2;  L.   IIMI,   eb.  Ell.     In  cKkI  April  St.  ISOI. 

i  1217.  Atlactaaipnt  and  undertsklnic  for  rmtltatlo*, 
re^nlred  tn  pvrtBln  act  ions. 

A  judgment  nhnll  not  be  rendered  for  a  sura  of  moaey  only, 
upon  an  application  made  puranant  to  the  la»it  section,  exct^t  in 
an  action  specified  in  section  Ii3.'i  of  this  act.  Where  the  defend- 
ant is  a  non-resident,  or  a  foreign  coriKiratlon.  and  has  not  ap- 
pearcil.  the  plaintiff,  upon  the  application  for  judgment  In  sncli 
an  action,  must  produce  and  file  the  following  papers: 

1.  Proof,  by  uffldavit,  that  a  warrant  of  attacbmcnt,  granted  in 
tbe  action,  has  been  levied  upon  property  of  the  defendant. 

2,  A  description  of  the  property,  so  attached.  veriBed  by  affi- 
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3.  The  undertaking  mentioned  in  section  1216,  ir  one  has  been 
required. 

rtma  Bol*  34,  ind  Co.  Pr«.,   |  24S,   port  of  cubd.  S.  am'd. 

g  121S.  [An'd.  ISTft.J  IVbeu  JadKnrat  oBnaot  be  tkkaa 
■■•i>is<  ■■>  Infant  drfendiint. 

A  judgment  bj-  default  shall  not  be  takeu  agoiuat  an  infant  de- 
fendant, until  twenty  dara  hare  expired,  since  tbe  appointmeut  ot 
a  gnardjsn  ad  litem  for  nim. 

!tee  Co.  Prof.,  t  HE,  *nd  aUe,'!  4T1,    Se«  t  ISSS,  pnt. 

1  laift.    Wken  K  defendnnt  In  dcfnnit  ■■  entitled  to  notloe. 

A  defendant,  agaiaat  whom  jud^ent  is  taken.  parBuant  to  the 
faresoiuE  sectionit  of  this  article,  )a  entitled  to  notice,  as  follows: 

1.  [An'd,  1KT9.]  If  he  liBs  appeared  senerallT  Imt  haa  mnde 
default  in  pleading,  he  is  entitled  lo  at  least  Sve  days'  noMci-  of 
the  time  and  place  of  an  HKSeSNment  by  the  clprk,  and  to  at  least 
eight  days'  notice  of  the  time  and  place  of  sn  application  to  the 
court  for  Jndgnicnt. 

2.  In  a  case  where  an  application  for  Judgment  must  Ije  made 
to  the  court,  the  defendant  may  serve  upon  the  plaintifTa  attor- 
ney, at  any  time  before  the  application  for  Judgment,  a  written 
demaud  of  notice  of  the  execution  of  any  reference,  or  writ  of  in- 
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by  the  defenilaatj  in  pemon.  or  by  nn  attorney  or  agent,  who 
mnst  add  to  his  signature  his  office  address,  with  the  particulara, 
presoribed  in  section  417  of  thin  act,  concerning  the  office  address 
of  the  itlaintilTs  attorney.  Thereupon  at  lenst  five  days'  notice 
ot  the  time  and  place  ot  the  execution  of  the  reference,  or  writ 
of  Inquiry,  must  be  given  to  the  defendant,  by  service  thereof 
apou  the  person,  whose  name  is  sutMcribed  to  the  demand.  In 
tbe  manner  iireacribed  in  this  act,  for  service  of  a  paper  upon 
an  attortiej  in  en  action. 

Bh  Co.  Pnw.,  i  240,  nbdi.  1  im  2. 

I    ISSO.    'When   nctlon    mnr    be   severed.   If  Issnea    of   Inir 
nnd  la  Bar  a  of  fnel  p  rem  en  ted. 

Where  an  issue  of  law  and  an  issue  of  fact  arise,  with  respect 
to  different  caasee  of  action,  set  forth  in  the  complaint,  and  final 
judgment  can  be  taken,  with  respect  to  one  or  more  of  the  causes 
of  action,   without  prejudice  to  either  party   in  maintaining  the 
action,   or  a  defence  or  eouDterclalni,  with  resiiect  to  the  other 
cansea  of  action,  or  in  the  recovery  of  final  judgment  upon  t' 
whole  issue,  the  court  may,  iu  its  discretion,  and  at  any  stage 
the  aAion,   direct   that   the  action  be  divided  into  two  or  m< 
actiana,  as  the  cnsc  requires. 

Where  one  or  more  issues  of  law,  and  one  or  more  issues 
fact,  arise  in  the  same  action,  and  all  the  issues  have  been  irii 
'     ■  iudgment  npon  the  whole  issue  muit  be  taken,  as  follows: 

.There  an  application  must  tie  made  to  the  court  for  judg- 
■eut  upon  the  issue  last  tried,  the  application  must  be  for  ju:^- 
ment.  upon  the  whole  issue;  and  Judgment  must  be  rendered 
a<H^rdlDgly. 

2,  Where  the  action  is  triable  by  a  jury,   and  the  issut 
tried  is   tried  at   a  term  of  the  court,  the  apnllcntfon  for  jiidg- 
aent.  apou  the  whole  issue,  may  be  entertained,  in  the  discretion 
of  the  eoort,  at  that  term  and  with  or  without  notice;  if  not  w> 
•■tcrtaiBed,  it  muM  be  heard  aa  a  motioii. 
SIT 


final  judgi: 
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3.  Where  tlie  isstie  last  tried  ia  tried  before  a  referee,  his  re- 

Kit  must  award  the  proper  judgment  upon  tbe  mbole  issue,  un- 
la  otberwiie  prescribed  in  tbe  order  of  reference. 

I   iaX2.    [Am'd,    187S.1     PInnI  jDd«meiit,   how   take*   atter 

Final  judgment  upon  an  issue  of  law,  wbere  no  issne  of  fact 
remains  to  be  tried,  and  final  judgment  hni*  not  been  directed  rb 
prescribed  in  Beetioo  ten  hundred  and  iTventj-one  of  this  act,  may 
be  entered  upon  application  to  the  court  or  by  the  elerk  in  an 
action  specified  in  section  four  hundred  and  twent;  of  this  act. 
C«.  Pnxi.pHtolliM.uii'ii. 

I  12SS.  (Am'tl,  ISTT.]  Pracecdlnsa  mvoa  ■pplleatMoa  nader 
tke  lant  two  ■e«llona. 

Upon  an  application,  by  either  party,  to  the  court,  for  final 
judgment,  after  the  decision  of  an  issue  of  law,  as  prescribed  in 
the  last  two  sections,  tbe  court  has  the  powers  specified  in  sec- 
tion 1215  of  this  act,  upon  au  application  for  judgment  by  the 
plaintiff.  Where  final  judgment  may  be  awarded  in  a  referee's 
report,  as  prescribed  in  section  twelve  hundred  and  tweuty-one 
of  this  act,  the  referee  may  make  a  computation,  or  an  assess- 
ment,  or  take  an  account,  or  proof  of  a  fact,  for  the  purpose  of 
enabling  bim  to  award  the  proper  judgment,  or  enabling  the  court 
to  carry  it  into  effect;  and  he  may  ascertain  and  bx  the  damages, 
as  a  jury  may  do,  upon  the  execution  of  a  writ  of  inquiry. 


e  of  fact  remains  to  be  tried,  the  appe ..  — 

its  discretion,   render   final  judgment,   unless  it   permits   the   ap- 
pellant to  amend  or  plead  over. 

f  I22S.  Jnava>«Bt  after  trial  by  Jarr  of  apflcllla  (lavatlau 

In  an  action  triable  by  the  court,  where  one  or  more  spe^Bc 
questions  of  tact,  arising  upon  the  issues,  have  been  tried  by  a 
jury,  judgment  may  be  taken,  upon  the  application  of  either 
party,  as  follows; 

1.  If  all  the  insuos  of  fact  in  the  action  are  determined  by  the    , 
Endings  of  the  jury,  or  the  remaining  issues  of  tact  hava  been 
determined  by  the  decision  t>f  the  court,  or  the  report  of  a  ref- 
eree, an  application  for  judgment,  upon  the  whole  issue,  may  be 
made  as  upon  a  motion. 

2,  If  ooe  or  more  issues  of  fact  remain  to  be  tried,  judgment 
may  be  rendered  upon  the  whole  issue,  at  the  term  of  the-  iSinrt 
■where,  or  by  direction  of  the  referee  by  whom,  they  are  tried. 

eiMUKO-v>i.xau,. 

t  1226.  Id.t  after  retrrvnce  to  d«tHmlB«  apectSe  «■•» 
lloni  of  fact. 

Where  a  reference  has  been  made,  to  report  upon  one  or  nuwa 
■peci6c  qnestionB  of  fact,  arising  upon  the  iwne,  and  Ui«  r 
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inc  isanai  have  been  tried,  judgment  must  be  taken,  upoa  the  ap- 
plTcatioD   of  either  [larty,   as  prescribed  in   section   l&l  of  tbu 
act 
Oo.  PnM.,p«totlJa,om>d.    B«li*nutdmi.uile. 

I  UOT.  (Am'd,  180B.]  Id.)  upon  iBotlaii  tor  new  trial, 
fc— fd  br  the  sppellate  division  of  the  anpreiBe  conrt. 

Wbete  a  motion  (or  a  new  trial,  made  at  the  first  instanee  at 
a  term  of  the  appellate  division  of  the  supreme  eourt,  in  denied, 
Jodgmeiit  may  be  taken,  as  if  the  motion  for  a  new  trial  had  not 
been  made,  after  the  expiration  of  tour  duys  froni  the  cutry  of 
the  order,  and  Ihe  service,  upon  the  attorney  for  thi-  adverse 
party.  o(  a  copy  thereof,  aud  notice  ol  the  entry;  but  not  before. 

I  1288.  (Am'd,  INTO.}  Id.;  upon  trial  br  conrt  or  referee 
•r  the  whole  laane  of  (act. 

Where  the  whole  issue  is  an  issue  or  fact,  which  was  tried  by 
a  referee,  the  report  stands  as  a  decision  of  the  court.  Bicept 
wliere  it  is  otherwise  espressly  prescribed  by  law,  judgment 
u^n  Bneh  a  report,  or  upon  the  dccisiuu  of  the  court,  upon  the 
trial  of  the  whole  issue  of  fact  without  a  Jury,  may  be  entered  b7 
the  clerk,  as  directed  therein,  upon  filing  the  decision  or  report. 
CO.  Pmc.  pvU  of  H  M  uid  nt,  HD'd. 

I  laav.  tn  mntrlBOBlnl  e»aiieii,  JndvBieBt  can  b«  FBndered 
oalr  by  the  conrt. 

In  an  action  to  anaul  a  marriage,  or  for  a  divorce  or  separation. 
judgment  cannot  be  taken,  of  course,  upon  a  referee's  report,  as 
prescribed  In  the  last  section,  or  where  the  reference  was  made, 
jis  prescribetl  in  section  1215  of  this  act.  Where  a  reference  is 
made  in  such  an  action,  the  testimony,  and  the  other  proceedings 
Qpoa  the  reference,  must  be  certified  to  the  court,  by  the  referee, 
with  his  report;  and  judgment  must  be  rendered  by  the  court. 

I  12IMI,  [Am'd,  INTT.]  Final  JndsmcDt  nnoa  decision  or 
reysrt  nmrdlns  Interlocal orr  JadKment.  rtB. 

In  a  case,  not  provided  for  in  the  foregoing  seetions  of  this 
article,  where  the  decision,  upon  a  tria!  by  the  court,  without  a 

£ry,  or  the  report,  upon  the  trial  by  a  referee,  directs  sn  inter- 
Tutory  Judttment  to  b«  entered,  and  the  party  afterwards  be- 
mines  entitled  to  a  final  judgment,  an  application  for  the  latter 
may  be  made,  aa  upon  a  motion.  And  where  a  judgment  retguires 
the  appointment  of  a  referee,  to  do  any  act  thereunder,  the  ref-  ' 
eree  mnat  be  appointed  by  the  judgment,  or  by  the  court,  upon 
motion,  except  as  otherwise  prescribed  in  the  neit  section. 

f   Unt.   Id.(   how   Baal   Indcment   entered   nad   settled   1« 

•ertalB  eaaen. 

□  Interlocutory  judgm«nt, 

.  -      .  . .  .,     r  pleading,  or  pursuant  to 

the  dlre<rtion  contained  In  a  decision  or  report,  may  Htate  the  sub- 
stance of  the  final  judgment,  to  which  the  party  will  be  entitled. 
It  may  also  direct,  that  the  final  judgment  be  settli'd  by  a  Judge, 
«c  a  refere*.  In  that  case,  final  judgment  shall  not  be  entered, 
nntil  a  settlement  thereof,  subscribed  by  the  judge  or  referee,  is 
Sled.  Where  an  interlocutory  Judgment  awards  costs,  they  mar 
b«  awuded  generally,  without  apedf jing  the  amoant  thereof. 
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Where  the  final  JndKinent  is  directed  to  be  settled,  and  the  coati 
have  not  1:)eeu  taxed  when  the  settlement  thereof  ia  tiled,  a  blaak 
for  the  amount  of  the  coHts  must  be  left  in  the  settlement:  *Dd 
the  coats  must  be  taxed,  and  the  lilank  filled  np  accordingly,  bj 
the  clerk,  when  the  final  Judgment  is  entered. 

I   1233.   lalerlocalorr   reterenoe   or   InqalBlHoBi   Iio*r   re- 

Where  a  reference,  or  writ  of  inquirj',  directed  as  prescribed 
in  Bectioti  1U15,  or  section  121!i  of  this  act,  has  been  executed, 
either  party  may  apply  for  an  order,  directing  a-new  hearing,  or  i 
new  writ  of  inquiry,  upon  proof,  by  affldnvit,  that  error  was  com- 
mitted, to  his  prejudice,  upon  the  hearing,  or  in  the  report,  or 
upon  the  execution  of  the  writ,  or  in  the  inaulsition.-  In  a  proper 
case,  the  application  niay  be  granted,  after  judKnient  bas  been 
entered.  In  that  case,  the  judgmeut  may  be  set  aside,  either  then 
or  after  the  new  hearing,  or  the  execution  of  the  new  writ,  aa 
justice  requires. 

t  1333.  Motion  for  JndKment  npon  «  atieelBl  verdict,  etc 

A  motion  for  judgment,  upon  a  Hpecial  verdict,  may  be  made 
b^  either  party:  and  muttt,  In  the  first  instance,  be  heard  and  de- 
cided, at  a  term  held  by  one  Judge. 
Co.  Proo.,  put  of  I  MS.   s«  I  IIM,  uts. 

t  1334.  [Am'd,  18MS.]    Id.|  apon  Terdlot  aitbl«et  ta  oplBl** 

A  motion  for  Judgment,  upon  a  verdict  subject  to  the  opinion  of 
the  court,  may  be  made  by  either  ^rty;  and  must  be  heard  and 


1    123S.    Intrrest    on   -verdict,   etc.,   to    ke   laelnded   ■■   r*- 

Where  final  jadgment  U  rendered  for  a  sum  of  mooey,  awarded 
by  a  verdict,  report,  or  deciBion,  iutereat  upon  the  sum  awarded, 
from  the  time  when  Ibe  verdict  was  rendered,  or  tbe  report  or 
decision  wan  made,  to  the  time  of  entering  Judgment,  must  be 
computed  by  the  clerk,  added  to  the  sum  Awarded,  and  included 
In  the  amount  of  the  Judgment. 
U.,  I  m.  un-d 


a'd,  189T.]      Batrr  ot  JadKH«Bt. 


Every  interlocutory  Judgment  or  final  judgment  shall  be  aigned 
by  the  clerk  and  filed  In  hla  office,  and  eucb  signing  and  JUinc 
shall  constitute  the  entry  of  the  Judgment.  The  clerk  shall,  in 
addition  to  the  docket-books  required  to  be  kept  by  law,   ke«p  ■ 

book,  styled  the  "judgment-book."  in  which  he  shall  record  all 
judgments  entered  in  his  office. 
L.  tNT.  eta.  IBS.    In  effect  April  e.  IWI.    Bet  L.  1»T,  Ob.  ir. 

I  ISsr.  [Am'd,  1879.]  JadVBieBt-roll  to  b«  Aledt  of  wka* 
It  coiulBti. 

The  clerk,  upon  entering  final  judgment,  must  immediately  file 
tbe  judgment -rot  I,  which  must  consist,  except  wbere  special  pto- 
Tision  is  otherwise  made  by  law,  of  tbe  following  papers:  the  BOin- 
mons;  the  pleadings,  or  copies  thereof;  the  final  jodgmetit,  aai 
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the  interlocQtorr  judgment,  if  any,  or  copies  thereof;  and  eacb 
paper  on  file,  or  a  copj  thereof,  and  a  copy  of  each  order,  which 
ni  Bay  wa;  mTOlves  the  merits,  or  nccesaaril;  affects  the  judg 
meut.  If  Judgment  is  taken  by  default,  the  judgment-roll  muat 
rIm)  conlain  the  papers  required  to  be  fllcd,  upon  so  talcing  judg- 
ment, or  upon  makius  application  therefor;  together  with  any 
report,  decision  or  writ  of  inquiry,  and  return  thereto.  If  judg- 
ment >B  taken  after  a  trial,  the  judgment-roll  must  contain  the 
Terdict,  report,  or  decision;  eacb  offer,  if  any,  made  as  prescribed 
ID  this  act,  and  the  exceptions  or  case  then  on  file. 
OS.  Prac.  ■  Ml,  iiabda.  1  ud  l  iud'iI. 

I  MRS.  Id.)  fer  f*k«ai  prepared. 

The  judgment-roll  must  be' prepared,  and  forntshed  to  the  clerk, 
bj  the  attorney,  for  the'  party,  at  whose  Instance  the  final  judg- 
ment is  entered;  except  that  the  clerk  must  attach  thereto  the 
neeeanaiT  original  papers,  on  Ble.  But  the  clerk  may,  at  bis 
option,  make  up  the  entire  jodgment-roll. 

I  1XS».  Tlwe  of  flllBK  JadVMcul-rall  t«  b«  B«<«d. 

The  clerk  must  make  a  minute,  upon  the  back  of  eacb  judgment- 
Toll,  filed  in  his  office,  of  the  time  of  filing  it.  specifying  the  year, 
month,  day,  hour,  and  minute.  A  proceeding  to  enforce  or  collect 
a  final  joogment,  cannot  be  taken,  until  the  judgment-roll  la  Sled. 

]R.a«D,iii,  am-d. 

I  1S40.  WhcB  a  JadsaaeBt  taar  be  enforced  by  excoatlon. 

In  either  of  the  following  casee,  a  final  judgment  may  be  en- 
forced  by  executiou: 

1.  Where  it  ii  for  a  snm  of  money,  in  favor  of  either  party;  or 
directs  the  payment  of  a  sum  of  money. 

2.  'Where  it  Is  in  favor  of  the  plaintiff,  in  an  action  of  ejectment, 
or  for  dower. 

S.  In  an  action  to  recover  a  chattel,  where  it  awards  a  chatty 
to  either  party. 

I  1B41.  WTkeB  a  JadKneat  bibt  be  enforced  br  paaiah- 
■iCMt  for  dlaobcrlBK  It. 

In  either  of  the  following  cases,  a  judgment  may  be  enforced, 
by  ■ervtng  a  certified  copy  thereof,  upon  the  party  againet  whom 
it  is  rendered,  or  the  officer  or  person,  who  is  required  thereby, 
or  by  law.  to  ol>ey  it;  and,  if  he  refuses  or  wilfully  neglects  to 
obey  it,  by  punishing  him  for  a  contempt  of  the  court: 

1.  Where  the  judgment  is  final,  and  cannot  be  enforced  by  exe- 
cntion,  aa  preacnl>ed  in  the  last  section. 

2.  'Wbere  the  Judgment  is  final,  and  part  of  it  cannot  be  en- 
forced by  execution,  as  prescritfed  in  the  last  section;  tn  which 
cane,  the  part  or  parts,  which  cannot  be  bo  enforced,  may  be  en- 
forced SB  prescribed  in  this  section.  , 

3.  Where  the  judgment  is  interlocntory,  and  requires  a  party 
to  do.  or  to  refrain  from  doing,  an  act,  except  in  a  case  specified 
In  the  next  subdivision. 

4.  Where  the  judgment  requires  the  payment  of  money  Into 
eoart,  or  to  an  officer  of  the  court:  except  where  the  money  is  due 
upon  a  contract,  express  or  implied,  or  as  damages  for  non-per- 
formance of  ■  contract.    In  a  case  specified  in  this  eubdivialon,  if 
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the  judgmcnl  ia  final,  it  may  be  enforced,  as  prescribed  i>  I 
■ectioD,  either  simultaneously  with,  or  before  or  after  tl     ' 
ol  BD  execution  thereupon,  hs  the  court  directs. 
SatatJiuW  tor  Co.  Ptdc.,  putot  tXB.    Sm  |  X&CG,  jnat, 

I  1Z4X.    [An'd,     1H77,     1»I>Z.]    Rral     proycrtrt     ■:■ 
cllept   of  ^onveramee. 

Except  where  sperial  [wrisioD  is  olherwiHe  made  by  b«,  1 
property  ndjudfced  to  be  sold,  must  be  hoM  in  the  coonti  *! 
It  in  xiluated  by  the  sheriff  o(  the  county,  or  by  a  reCMCAJ 
pointed  by  the  court  tor  that  purpose,  who  must  execute  a 
veyance  to  the  piirHintier.  If  Buch  real  property  ii  situated  il 
in  one  county  and  partly  in  another  And  is  bo  circnmatanced' 
a  sale  of  the  whole  will  be  moat  beneficial  to  the  partieM 
court  renderinfc  judgment  may  direct  in  which  county  the  r 
of  Huch  real  property  shall  he  aoM.  The  conveyance  is  elM_ 
to  iiaas  the  riRht.  title,  or  interest  of  s  party  adjndged  to  beM 
hut  nothing  contained  in  this  section  shall  be  deemed  to  M| 
or  modify  the  provisions  of  any  law  specially  regnlatin;  tlKl 
of  real  property  under  8  indgment  or  decree  of  any  court  tal 
particular  county  of  the  state.  J 

Co.  Prot.,  lut  HWpnw  but  one,  ot  ■  38T:  L,  ISOS.  cb.  13S.    la  tCMfl 

■  liMB.  [Am'd,  1877.1     Se«nrlly  apon  M>le  by  retciwc     i 

Where  a  referee  is  appointed  by  the  court,  to  sell  real  ptoM 
the  court  may  provide  for  his  giving  such  security,  as  the  fjj 
deems  just,  tor  the  proper  application  of  the  money  rec« 
upon  the  sale;  or  for  the  payment  thereof  by  the  purdM 
directly  to  the  person  or  persons  entitled  thereto,  or  thdr  i 
tomeys. 

I  1244.  f  Am'd,  IB7&.]    OvBveymKee  to  sMitc  a>B«  •!  M 

A  conveyance  ot  property,  sold  by  yirtue  of  an  exccntku 
sold  pursuoDt  to  a  judgment,  which  specifies  the  particular  m 
or  parties,  whose  right,  title  or  rnterent  Is  directed  to  be  J 
must  distinctly  state,  in  the  grantins  clause  thereof,  whose  n 
title,  or  interest  was  sold,  and  is  conveyed,  without  naoJM 
that  clfluRc.  any  of  the  other  parties  to  the  action;  otherwtacijl 
purchaser  is  not  bound  to  accept  the  conveyance,  and  the  « 
executing  It  is  liable  tor  the  damages,  which  the  purchaswll 
tains  by  the  omissioD,  whether  he  accepts  or  refues  to  accept 


D,g,t,ioflb,GdogIe 
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AnTICLB   THIRD. 

Dockettng  a  Judgment;  effect  thereof,  tu  a  lien  upon  real  property; 
wuapenduig  and  diKiMrging  the  lien ;  aatiffaction  and  aatigni- 
w»ekt  of  a  judgment. 

B«.  13ie.  Certain  clarki  to  keep  dockct-booka. 
IMO,  Id,;   to  docket  Judcmenta. 

IMT.  t'lUu  mnuiipti,  koA  dockellnc  jodsmeiiti  ItaereoD. 
IMS.  PcBiTtr  lor  derk'i  Deflect.   ; 
1H».  Docket!  to  be  pulillc. 
USO.  Jadpnftit  BDI  to  be  ■  II 

UDsl  Beal  property  maj  ba  le 

'  JudKmcnt  to  be  aupeodcd  a 


laST.  Docket;   Tben  (s  be  dlKbarged  and  cinnlled. 
im.  DUcbarga  of  a   jadgment  aEilut  ■  baokrnpt. 
UM.  Povct  ot  conrta  reapectlng  docket. 
UTO.  Clert  to  die  iihI  note  aadnment  at  ladsment. 
Wn.   [Repealed.)  '—•- 

UTX.  TO  wbat  Jodfineiila   and  eiecMlaiia  tbla  article  a 


f  1345.   [AiB'd,    1895.]    Cprtsln    «leFk»    to    keep    doehet- 


conTenirat  for  making  the  entrips,  prpscribe^  in  the  next  sectton; 
in  which  he  miut  docket,  Id  its  resular  order  aod  according  to 
itB  priorit)',  each  jadKnient.  which  he  is  required  b7  this  Htiicle 
to  docket.  The  expease  of  procariDg  a  new  book,  when  iie<M»- 
•UT,  Is  a  conDtr  charge. 

£..    IMS,    eb.    fttS. 

I   ISM.   ia.|  to  «««kFt  f>d*M«aM. 

Each  clerk,  specified  in  the  lait  Beclion,  mnBt,  when  be  files  a 

indffinent-rol],  upon  a  judgment,  rendered  in  a  court  of  wbich  he 
■  eierk,  docket  the  judgment,  by  enterioK,  ih  the  proper  docket- 
liook,  th«  following  particulars,  under  the  Initial  letter  of  th« 
■arnune  of  the  judgment  debtor,  in  its  alphabetical  order; 

1.  The  name,  at  length,  of  the  Judgment  debtor;  and  also  his 
residence,  title,  and  trade  or  profession,  if  any  of  them  are  stated 
In  the  Jndgmeut. 

2.  The   name  of  the  party,  in  whose  faTor  the  judgment  wag 
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6.  Tbe  court  ia  wbicb  tJie  judgment  w«b  rendered,  ud, 
wu  reodeKd  in  the  BUprcme  court,  tbe  conntr  nbere  Ibrj 
meDt-roll  la  filed.  ^_ 

7.  The  name  of  the  attorney  ror  the  party  re«iTerii| 
Judgment. 

If  there  are  two  or  more  judgment  debtors,  those  entiM' 
be  repeated,  under  the  initial  letter  of  tbe  auroame  of  tt/d. 
a  R.  B.  Sei,  1  13  (2  £Mm,  am,   nmodeUed  and  ini'd. 
I    1Z4T.  Plllns     IrnBucrlptB,     an*     doeketlnv    laUBI 

A  clerk,  with  whom  a  judgment-roll  ia  filed,  upon 
docketed  aa  prescribed  in  the  last  BectioD,  muet  furni 
person  appljirK  therefor,  and  paying  the  feea  allowed  bj 
or  more  traiiHuripiH  of  the  docket  of  tbe  judgment,  fttt<» 
hla  signature.  A  county  clerk  to  whom  such  a  transcript 
■ented.  must,  upoa  payment  ot  his  fees  therefor,  immediatl 
It,  and  docket  the  judgmpnt,  an  prescribed  in  the  last  tectl 
the  appropriate  docket-book,  kept  in  his  office. 

h.  1S40,  ell.  IBS,  1  2a  (4  Bdm.  eoX),  uni'd. 

I  IMS.  Penaltr  for   elrrlc's   ae|rl«ct. 
A  clerk  who  omita,  aa  aoon  ae  practicable,  to  docket  a  Jod 
required  to  be  docketed,  or  to  furnish  a  transcript  of  a  jnd| 
80  docketed  in  his  office,  aa  preacribed  in  tbe  laat  two  M.— 
fiJrfeilB,  to  the  person  atcKriered,  two  hundred  and  fifty  dtmii 
addition  to  tbe  dauiages  sustained  by  reason  of  the  omisflaa 

I  R.  B.  sei.  I  aa  (3  Sdm.  8I4). 

f  lata.  Dsokcta   to  b«    pahlle. 

A  docket-book,  kept  b;  a  clerk,  maat  be  kept  open,  dnrtel 
business  hours  filed  by  law,  for  search  and  examination  ti;< 

Id,,  I  IS. 

I  laso.  Jnd«Bi«Bt  not  to  be  a  Ilea  until  «»okete<> 

A  Judgment,  required  to  be  docketed,  as  prescribed  ii 


. .  a  preference,  until  the  judgment-roll  is  filed,  and  the  ]i 
docketed. 

Id.,  I  13,  (Bi'd. 

I  lasi.  [Aai'd.  1802.]  Real  tnopertT  boand  toF  tea  J* 
b>-  •  Jad«aieat  thas  doGketedi  Jadsaaeata  asniBBt  pe>4 
■ard  by  a  flctlUoaK  luiine.  i 

Bicept  BR  otherwise  specially  preacribed  by  law,  ■  jodi* 
hereafter  rendered,  which  is  docketed  In  a  county  clerk'R  •■ 
ns  preacribed  in  tbis  article,  binds,  and  is  s  charge  upon,  for* 
years  after  tiling  the  judgment  roll,  and  no  longer,  the  rcil^ 
erty  and  chatlelK  real,  in  that  county,  which  the  judgment  dn 
has,  at  the  time  of  no  docketing  it,  or  which  he  acquires  '' ' 
^me  afterwsrdH,  and  within  tbe  ten  years,  except  that  any  |* 
ment  rendi'reil  having  the  name  or  any  iMirt  of  the  name  of' 
judgment  debtor  deRignated  as  fictitioux.  nhall  not  hind  iW' 
a  charge  upon  the  real  property  or  chattels  real  of  any  !>«• 
A  judgment  having  the  name  or  any  part  of  the  name  of  »  )■ 
ment  debtor  denlgnBted  an  fictitious  may  1>e  amended  at  tof  ■* 
within  ten  years  after  the  docketing  thereof,  by  InsertiiK ' 

3S4 
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tme  name  ot  said  jadKm^iit  debtor,  upon  such  notice  to  bini  an 
thf  court  may  direct;  aud  such  judgmeiK  Bhiill  thereafter  be  a 
Ilea  upon  the  real  property  and  (-hattets  real  which  the  Judinuent 
debtor  then  has  or  may  thereafter  acquire,  but  Qot  for  a  longer 
period  than  ten  yearn  after  the  oriKinnl  docketing  of  such  Jndg- 


1 13B3t.  R(«l     property    nay    be    I«vl«^    ap«B     mltrr     trm 

When  ten  yenrs  after  filing  the  jadgment-roll  have  expired,  real 
properly  or  a  chattel  real,  which  the  jodgiiient  debtor,  or  jthI 
property  which  a  pcrnon,  deriving  bin  rinht  or  title  thereto,  aa  tlic 
beir  or  <leTiwH>  of  the  judgment  debtor,  then  haa,  in  any  county, 
may  lie  levied  upon,  hy  virtne  of  an  execution  ajsainHt  property. 
issued  to  the  nherilT  of  that  county,  upon  a  judgment  hereafter 
rendered,  by  filing,  with  the  clerk  of  that  county,  a  notice,  snb- 
«?'ribed  by  the  sheriff,  desfrlbing  the  judsment,  the  execution,  and 
the  property  levied  upon;  and.  if  the  interest  leTied  upon  is  that 
of  an  heir  or  deviaer,  apecifying  that  fact,  and  the  name  of  the 
heir  or  devisee.  The  notice  muHt  tie  recorded  and  indered  hy  the 
clerk,  as  a  notice  of  the  pendency  of  an  action.  For  that  purpoae, 
the  jndjonent  debtor,  or  his  heir,  or  devisee,  named  in  the  notice, 
la  regarded  aa  n  party  to  an  action.  The  judgment  binda,  and  be- 
comes a  charge  «pon,  the  right  and  title  thus  levied  npon,  of  the 
indgment  debtor,  or  of  hia  heir  or  devisee,  as  the  case  may  he, 
only  from  the  time  of  recording  and  Indexing  the  notice,  and  until 
the  execution  la  set  aaide,  or  returned. 

1 1368.  I^ad    beld    onder    contraet    not    bonnd    by    Jadc- 

Th^  intereat  of  a  person,  holding  a  contract  for  the  purchase 
of  real  property,  is  not  bound  by  the  doclieting  of  a  judgment; 
and  cannot  be  levied  upon  or  sold,  by  Tirtue  of  an  esecutipn,  is- 
aned  upon  a  judgment. 

1  B.  B.  TM.  Ont  piracripta  of  t  4  d  Edm-  «M).    See  tl  MS,  1370,  1ST4. 

1 1304.   Preference  o(  nortSBsea  (or  parebaae-inoner. 

Where  real  property  in  sold  and  conveyed,  and,  at'  the  same 
lime*,  a  mortgage  thereupon  is  given  by  the  purchaser,  to  secure 
tbp  payment  of  the  whole  or  a  part  of  the  purchase-money,  the 
lien  of  the  mortgage,  npon  that  veal  property,  is  superior  to  the 
lien  of  a  previons  judgment  agninat  the  pnrchaser. 

1  B.  S.  14S.  I  E  (1  Edm.  700),  •m-fl. 

i  IXW.   Certain  time  not  t»  be  indaded  In  tbe  ten  yearn. 

The  time,  during  which  a  judgment  creditor  ia  stayed,  by  an 
injniiction  or  other  order,  or  by  the  operation  of  an  appeal,  or  by 
eipresa  proTiaion  of  law,  from  enforcing  a  judgment,  la  not  a 
part  of  the  ten  years,  to  which  the  lien  of  a  iudgment  is  limited 
by  thin  article.  Bnt  this  section  does  not  extend  the  time  of  the 
lien,  BH  againat  a  purchaser,  creditor,  or  mortgagee  in  good  faith. 

OnL  Ptot.,  HOHid  •ealcoK  ef  I  281.  aai'il. 
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I  isao.  Court  nutr  order  lien  •(  JadameBt  (e  be  iiaapettdcd 

Where  an  Hppeal  from  r  iudgmcnt  has  been  pprf^'ted,  and  an 
undertaking  hna  heon  xlven,  saOlcient  lo  entitle  the  appellant  to 
R  Stay  of  the  exei^ution  ut  the  juilgnieut.  without  an  order  for 
that  purpose,  the  TOUrl,  Id  whifh  the  judgment  was  peeovered. 
mar,  In  ila  discretion  and  upon  such  temis  ns  jusliec  requires, 
make  an  order,  upon  notiee  to  the  attorney  for  the  respondent, 
and  to  the  sureties  in  the  undertaking,  exempting  from  the  lien  of 
the  judement,  as  afiainat  judgment  creditors,  and  pari'hasers  and 
mortgagees  in  good  faith,  the  real  property  or  ehattels  real,  tipon 
whieh  the  iiidgment  is  a  lien,  or  a  porbon  thereof,  spedfieaDj 
described  in  the  order.  If  all  the  property,  subject  to  the  lien, 
is  so  exempted,  the  order  must  direct  the  clerk,  in  whose  offlev 
the  judgment-roll  is  filed,  to  make  an  entry,  on  the  docket  of  the 
judgment,  in  each  place  where  it  appears  in  the  docket-book,  sub- 
stantially as  tollon-s:  "  Lien  sospcnded  upon  appeal.  See  order 
entered  "  ;  adding  the  proper  date.  If  a  portion  only  is  exempted. 
the  order  must  direct  the  clerk  to  make,  in  like  manner,  an  entry. 
substantially  as  follows:  "Lien  partially  suspended  upon  appeal. 
See  order  entered  "  ;  adding  the  proper  date.  The  clerk  mnst, 
when  he  files  the  motion  papers,  and  enters  the  order,  make  the 
entry  or  entries  in  the  docket-boob,  as  required  by  the  order. 

{  12S7.  From  i*lia(  time  order  snnpeBdn  the  Ilea. 

Where  an  order  h  made,  as  prescribed  in  the  last  aeotion,  by  the 
supreme  court  or  by  b  connty  court,  it  operates  as  a  saspenaioD  of 
the  lien  upon  property  situated  in  the  county,  where  the  judg- 
ment-roll is  filed,  from  the  time  when  the  order  is  entered,  and 
the  proiMT  entry  made  in  the  docket-book.  If  the  property  ex- 
empted is  situated  in  another  county,  or  if  the  order  was  made 
by  a  court,  other  than  the  supreme  court  or  a  county  court:  (he 
order  operates  as  a  suspension,  from  the  time,  when  the  proper 
entry  is  made  in  the  docket-book,  kept  by  the  clerk  of  that  conntT. 
ns  prescribed  in  the  next  section. 

Id, 

1 1858.  Bow  lien  snapended  In  nnr  other  covatr- 

The  clerk,  with  whom  the  order  is  entered,  must,  upon  pay- 
ment of  his  fees  therefor,  furnish  to  the  party  who  obtained  the 
order,  one  or  more  transcripts,  attested  by  his  signature,  of  the 
docket  of  .the  judgmeut,  including  the  cntrj-  made  tipon  the 
docket.  A  county  clerk,  in  whose  office  (he  jtidgment  in  docketed, 
must,  upon  payment  of  his  fees  therefor,  immediately  file  such 
a  transcript:  and  make  an  entry  upon  the  docket  of  the  jndgmeiit. 
in  each  piaee  where  it  appears  in  bis  docket-book,  aubstantinlly 
as  follows:  "  Lien  suspended  ",  or,  "  Lion  partially  suspended  ". 
according  to  the  entry  upon  the  original  docket,  and  also,  "  See 
transcript  filed  "  ;  adding  the  proper  date. 


I I2S9.  'When  and  bow  lien  restored. 

At  any  time  after  a  judgment,  which  has  ceased  to  be  &  Hen. 
as  prescHbed  in  the  last  three  sections,  ts  affirmed,  or  the  aroeal 
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therefrom   is    dismissed,    the    lieu    thereuf   may    b<>   restored.- ah 

1.  The  clerk,  in  wlinae  office  tbe  Judgment  of  affirmance,  oi' 
the  order  dismtHsiDg  tbe  appeal,  is  entered,  must,  upou  the 
request  ot  the  judgment  ercditur,  docket  the  judgment  anew, 
■■  it  was  originally  docketed,  but  in  the  onier  of  priority  ot  the 
new  docket;  and  he  must  write,  upon  the  new  docket,  the  words, 
"  Lien  restored  by  redocket "  ;  adding  the  date  of  redoeketing. 

2.  A  transcript  of  the  new  docket  must  be  furnished  to  a 
countj'  clerk,  in  whose  office  an  entry  of  the  suspension  of  tbe 
lieu  baa  lieen  made,  as  prescribed  in  the  last  two  aectioDs;  and 
therenpon  tbe  judgment  must  be  docketed  by  him  anew,  in  tbo 
order  of  the  priotlty  of  the  new  docket.  The  clerk  who  so  re- 
dcicketa  the  judgment,  must  make  an  entry  upon  the  new  dockel. 
substantially  as  follows:  "Lien  restored  by  ivadocket.  See  trans- 
cript filed  "  ;  adding  tbe  date  of  redocketing  in  his  county. 

The  lien  of  the  jndgment  Is  thereupon  reatored,  for  the  unex- 
pired period  thereof,  as  if  the  order  had  not  been  made;  but  with 
like  effect  only,  as  against  judgment  creditors,  purchasers,  and 
mortgagees  in  );ood  faith,  as  if  the  jadgmcut  had  then  been 
first  docketed. 

i  laaO.  [Am'd,  IS&ft.]    Docket  of  indsment,  how  CKBCClled. 

The  docket  of  a  judgment  must  be  cancelled  and  discharttud 
by  the  clerk,  in  whose  office  tbe  Jadgment-rotl  is  Sled,  upon  filing 
with  him  a  satisfaction-piece,  describing  the  judgment,  ond  exe- 
cuted as  follows: 

1.  lAi"'*.  i«»e.l  Except  as  otherwise  prescribed  in  tbe  neil 
subdJTision,  tbe  satisfaction  piece  must  be  executed  by  the  party 
in  whose  favor  the  jndgment  was  rendered,  or  his  executor  or 
administrator;  or.  If  it  is  made  within  two  years  after  the  entry 
of  Jndgment,  or  after  the  entry  of  final  judgment  or  order  of 
afflrmance,  by  the  attorney  of  record  of  tbe  party.  But  where 
the  anthority  of  the  attorney  has  been  revoked,  a  satisfaction  by 
him  is  not  conclusive,  against  tbe  person  entitled  to  enforce  tbe 
judgment,  in  respect  to  a  person,  who  had  actual  notice  of  the 
revocation,  before  a  payment  on  tbe  judgment  was  made,  or  a 
purchase  of  property  bound  thereby  was  effected.- 

2.  If  an  assignment  of  the  judgment,  executed  by  the  party 
in  whose  favor  it  was  rendered,  or  his  executor  or  administrator. 
has  been  filed  in  tbe  clerk's  office  the  an tisf action-piece  must  be 
executed  by  the  person,  who  appears,  from  the  nHslgument.  or 
from  the  last  of  the  subsequent  assignments,  if  an.v.  so  filed, 
showing  a  continuous  chain  of  title,  to  be  the  owner  of  the  jndg- 
ment: or  by  his  execntor  or  administrator. 

3.  If  the  sattstnction-pieee  is  executed  by  an  attorney  in  fact. 
in  behalf  of  a  person  authorised  to  execute  it,  other  than  the 
attorney  of  record,  an  instrument,  containing  a  power  to  ac- 
knowledge the  satisfaction,  must  be  filed  with  the  Kiitisfacti<ni 
piece,  nnlesa  it  has  been  recorded,  in  the  proper  book  for  record- 
ing deeds,  in  that  or  another  county:  in  which  case,  the  HOtid- 
faet]on-piece  must  refer  to  the  record,  and  the  clerk  may,  for 
bia  own  Indemnity,  reqnlre  evidence  of  a  record  remainmg  in 
another  office. 

The  execntion  of  each  satisfaction-piece  or  power  of  attorney 
moat  be  acknowledged,  before  tbe  clerk,  or  his  deputy,  and 
«e(tified  by  bim  thereupon;  or  it  must  be  acknowledged  or  proved. 
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an<l  i?«rtifie<l.   iti   like   maimer  ak   a   de^d  to  b«  rprord«d   in  tbe 
tountj-  where  it  i»  filed. 

2  R.  3.  362.  II  22.  33  DDd  24  <2  Bdm.  STB).  u<l  L.  1834,  cb.  2«2.  H  1,  S  ud  S 
(4  Edm.  e22>:  L.  ISBS.  cb.  W.    tn  rltfCt  S«p(.  I.  18SS. 

I  IXOl.  Satlstaettoa-plece  to  b*  dTra  oa  v>tm«b«  •! 
jDdVBieut. 

Tbe  pereon,  entitied  to  enforce  a  judgment,  miiat  eieonte,  and 
a<-kni>wled};e  before  the  proper  offlt-er,  a  MtlBfaction-pleoe  thereof, 
at  tbe  request  of  the  jadgmeDt  debtor,  or  of  a  person  Interested 
bi  the  property  bound  by  the  indgment,  upon  presentation  of  a 
Estis faction-piece,  and  payment  of  tbe  Bum  due  upon  tbe  Jadic- 
nient,  and  the  fees  allowed  by  law  for  taking  tbe  acknowledit- 
niput  of  a  deed- 
Id..  I  3s  (2  EdDL  an),  un'd. 

f  12«2.  lAu'd,  1N9B.)    AulKMor  mut  aeicacnledse  asalca- 

A  person  who  bas  heretofore  eieouted,  or  bereafter  eTecntea, 
a  written  asalKnment  of  a  Judgment,  owned  by  him,  without 
acknowledging  the  execution  tbereof.  before  an  oOieer  autboriaed 
to  take  tbe  acknowledgment  of  a  deed,  muat  so  acknowledge  it, 
at  the  requeat  of  bis  assignee,  or  of  a  sabieqaent  aaslgnee  thereof, 
or  of  the  judgment  debtor,  upon  presentation  of  tbe  aaaigninent, 
and  payment  of  tbe  officer's  fees. 
I>   ]»G,  cb.  MS. 

1 1X03.   Amilarnre   who  !■  a  recelTCF,  ete.,  may  flie   aotler. 

A  resident  of  tbe  State,  or  a.  person  having  an  offlee  within  the 
State,  for  the  regular  trannaclion  of  businesH,  in  person,  who 
becomes  the  owner  of  a  judgment,  by  virtue  of  a  general  asaign- 
ment  fur  the  benefit  of  creditors,  or  of  an  appointment  as  a 
receiver,  or  Iruntee  or  assignee  of  an  insolvent  debtor  or  bank- 
rupt, may  file  with  the  clerk,  in  whose  office  tbe  judgment-roU  is 
filed,  a  notice  of  the  nssignmenf,  or  of  hia  appointment,  and  of 
his  ownership  of  the  judgment.  The  notice  must  he  subscribed 
by  him,  adiling  to  bis  signature  bis  place  of  residence,  and  also. 
if  he  residcK  withont  the  State,  his  nfflce  address.  A  notice  so 
filed  has  the  same  force  and  effect.  Cor  the  purposes  of  this 
article,  as  if  it  was  an  assignment  of  the  judgment 

I  1X04.  Bntry  la  docket,  npoa  retara  at  «sr«ii(leB 
utiBdea. 

Where  an  execution  is  returned,  wholly  or  partly  nntistied.  tbe 
clerk  must  make  an  entry  of  tbe  satisfaction,  or  partial  aatisfac- 
tioD.  in  the  docket  of  tbe  judgment,  upon  which  it  waa  issued. 
ThereuiKin  tbe  judgment  is  deemed  satisiieil.  lo  the  extent  of 
the  amount   returned   as  collected,   unless  the  return   is   vacated 

a  a.  a.  362.  i  so  12  Eda.  sro). 

1 1X06,  Id.)  vrhrre  HecBtioa  relaracd  aaaatlaAcd. 

Where  an  ejcciilion  Is  returned  wholly  unsatisfied,  tbe  clerk 
must  immediately  make,  in  the  docket  of  tbe  judgment,  upon 
which  it  was  Issued,  aa  entry  of  tbe  fact,  stating  the  time  when 
the  execution  Was  returned. 
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lUN.  ghcrl>  (o  Klve  e'pr   of   iMtlaaed    esec^tloai   elerk 

A  ihfrifl,  apoD  beinB  paid  thp  fnll  amount  due  lll>on  an  esecu- 
bon  in  hie  binds,  must  immediately  iDdorse  thcreupou  a  retnni 
If  BttnTactioD  thereof.  He  nuiHt  aUo  deVivec.  to  the  pereon 
uktni;  the  payment,  upon  the  latter'a  request,  aod  payment 
tt  tilt  leefi  allowed  by  law  therefor,  a  certified  copy  of  the 
nKodon.  and  nf  the  return  of  aatJafaetioD  thereupon;  which 
■ar  be  filed  with  the  i^Ierk  of  the  name  ranoty.  whu  mast  there' 
tgan  cancel  and  djacharge  the  ducket  of  the  judgment,  as  If  the 
iidimpDl-nili  waa  filed  in  his  olTlt'e,  and  the  execution  was 
mininl  to  him.  an  witlKfied.  But  thin  eection  does  not  exoncmte 
ftf  sheriff,  from  his  duty  tu  return  the  ezecatlon,  to  the  clerk 
irilh  vhom  the  judKnient-roIl  is  filed. 


Iltar.  D*«krti  i>h«n   t*  ke  «laeliarKe4  Mid  eaa«pll«d. 

The  eierk  of  a  connty,  with  whom  t\  judirment  has  l>cen  doek- 
ttnL  man  canrel  and  diBrharpe  the  docket  thereof,  upon  the 
iSsfc  fith  him.  of  a  certificate  of  the  clerk,  with  whom  the 
Wenipnt-roll  is  filed,  showintr  that  the  judgment  has  been  re- 
wrwd,  Treated,  of  natiafied  of  record;  or  the  eertlficftfe  of  the 
rtnt  ot  the  county,  with  whom  n  copy  of  nn  execution,  atid  nf 
•  rrnn  of  TOliHfaction  thereupon,  have  been  filed,  as  prescribed 
ratlip  Unt  section,  showing  that  they  have  been  bo  filed,  end  the 


IIM8.  [Anii-d,  ISes.]    DlBctaarBe  of  ■  Jadcment  acalnat  ■ 

At  id;  time  after  one  year  has  elapsed,  since  a  bankrupt  was 
™*«rKed  from  his  debts,  pursuaut  to  the  acts  ot  congress  re- 
■'"IK  to  bankruptcy,  he  may  apply,  upon  proof  of  his  discharge, 
ij  lip  ranrt  in  which  a  judgment  was  rendered  agaiUHt  him,  or 
jt  wndwpd  !d  a  court  not  of  record,  to  the  court  of  which  it  has 
J*"!*  a  judgment  by  docketing  It,  or  filing  a  transcript  thereof, 
™f  la  order,  directing  the  judgment  to  he  cancelled  aud  dls- 
™^  of  record.  If  it  appears  upon  the  hearing  that  he  has 
"*■  discharged  from  the  payment  of  that  judgment,  or  the  debt 
■MM  wttieh  such  Judgment  was  recovered,  an  order  must  be 
™p  dirwfing  said  judgment  be  cancelled  and  discharged  of 
J"^;  and  thereupon  the  clerk  of  naid  court  shall  cancel  and 
™«"r«*  the  same  by  marking  on  the  docket  thereof  that  the 
^^e  B  cancelled  aud  discharged  by  order  of  the  court,  giyinc 
w  aitt  ol  tntry  of  the  order  of  discharge.  Where  the  judgment 
jy*  lien  on  real  property  owned  by  the  bankrupt  prior  to  the 
J™ «  was  adjudged  a  bankrupt,  the  Men  thereof  npon  said  real 
"»t«  ihsii  no(  be  affected  by  said  order  and  may  be  enforced, 
bIlu"  '"  ""'"'  respects  the  Judgment  shall  he  of  no  force  or 
2™'T-  nor  shall  the  same  be  a  lien  on  real  property  acquired 
^•o  nlweqaent  to  his  discharge  in  bankruptcy.  Notice  of  the 
Wratkin.  acoompsnied  with  copies  of  the  papers  upon  which  it 
^Wne,  innat  be  served  npon  the  judgment  creditor,  or  his  attor- 
J' "[.fwrd  in  said  judgment.  In  the  same  manner  as  prescribed 
VWwi  aeven  hundred  and  ninety-nix  and  seven  hundred  and 
"■"'■wren  ot  the  code  of  civil  procedure,  if  the  residence  or 
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place  of  buBinoBs  of  Bueh  creditor,  or  hia  attorney  is  known,  bat 
i(  uuknowu  andcannot  be  ascertaineil  after  due  diligence,  or  i( 
aiich  creditor  lit  a  nuD-resident  of  this  state,  aod  his  attorney  ii 
deal),  remoTed  from,  or  cannot  be  fonnd  within  the  state,  upon 
proof  of  said  facts  b.v  affidavit  a  Judice  of  the  court  maj  make 
an  order  tlrnt  the  notice  of  such  application  be  pablinhed  in  a 
newspaper  desinnated  therein  once  a  week  for  not  more  than 
three  weehB,  which  pnbllcatlon  shown  by  the  afSdaTit  of  the 
publisher  shall  he  sufficient  service  upon  such  judgment  creditor, 
of  the  application.  f^'^f'i>--n}k.5if.i*t-Sa'>- 

L.  1878,  rh.  B2,  am'd;  L.  I8M,  ch.  «e.    In  effect  Sept.  1.  1889. 
i  IXOe.  Power  at  conrta  rcapeetlBK  doelcet. 

A  court  of  record  hnH  the  name  [Hiiver  mid  jurisdiction,  con- 
cerning the  docket  of  its  judKmentH,  .ket>t  l)y  a  cfiuuty  clerk,  which 
it  han  concerninK  the  docket,  kept  hy  ila  own  clerk.  It  may 
direct  thnt  such  a  docket  be  amended;  or  that  ita  judgment,  there 
docketed,  be  docketed  nunc  pro  tune. 


1 1270.  Cleric  to  llle  and  note  asalmimeBt  of  JadcTBicat. 

Upon  the  preaentatioii,  to  the  clerk  of  a.  court  of  record,  of 
an  aHHiKiiment  of  a  judgnient,  entered  in  his  office,  ezecnted  by 
n  person  entitled  to  satisfy  the  indgmcnt,  as  prescribed  in  xectioii 
12<j0  of  this  act.  and  otherwise  executed  aa  prescribed  in  that 
Bcction.  with  respect  to  a  satinfact  Ion -piece,  atid  upon  payment 
of  the  fees,  allowed  by  law,  for  Bling  a  tranacript,  and  docketing 
a  judKmcnt  thereupon,  the  clerk  must  forthwith  file  the  asugn- 
ment  in  his  office,  and  make,  npon  the  docket  of  the  jndfnneDt, 
an  entry  of  the  fact,  and  of  the  day  of  filing:  or,  if  he  keepa  a 
separate  book  for  the  entry  of  aasignmenta  of  judgments,  an 
entry,  referring  to  the  page  of  the  book,  where  the  filing  ot  the 
assignment  is  noted. 

i  1X71.   tRepealed.   1870,] 

e  IZTa.  To    what   Jnd«[iiieiits    and    exeoDtlons    thia    arMcle 


9  execution  issued  upon  a 
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TITLX  n. 

Jad^xaenta  taken  without  ptocM*. 

upon  iHCta  idmltteL 


Confettion  of  judgment. 

127T!  KiecotloB.   where  tho  Juilgmcnl   I*  not  all  due. 

1  ISTS.   CAK'd,  ISTT,  l»<OT.]     JndRnent  mar  be  confeiioed. 

A  iudgmcnt  b;  oontpsBton  may  bp  entered,  with  oat  action, 
eilliBr  for  monrj'  due  or  to  become  due.  or  to  secure  b  person 
Bfcainst  oontltifteiit  liability  in  behalC  of  the  delcudant,  oi  both, 
as  pr^scrib^J  in  thiH  article.  A  married  woman  may  confeia 
Btieh  a  jadgment. 
Od.  Proa.,im;  L.  IV7,  oh.  m.    loeKscISapt.  I,U>7. 

1   1Z74.   9tBtein«Bt|  form  Ihcrcof. 

A  written  Btatement  must  be  made,  and  eigned  b7  tlie  detend- 
ant,  to  the  following  effect: 

1.  It  mnat  atate  the  sum,  for  which  judgment  may  he  entered, 
and  ButhoriEC  the  entry  of  judgment  therefor. 

2.  If  the  Judgment  to  be   conlesBed   is   for   money  due   or  to    . 
become  due,  it  must  atate  concisely  the  facts,  out  of  which  the 
debt  arose;  and  muBt  ahow,  that  the  sum  conlegsed  therefor  is 
Jnatly   due,   or  to   be<rome  due. 

3.  It  the  juilKnieiit  to  be  confessed  is  for  (he  purpose  of  secnr- 
IqK  th«  plaintiff,  Bgalust  a  continRent  liability,  it  must  state 
conciaely  the  facts,  couBtltuting  the  liability;  and  must  show, 
that  the  sum  cooteBsed  therefor  doee  nut  exceed  the  amount 
of  the  liability. 

The  atBtemeiit  mast  be  verified  by  the  oath  of  (he  defendant, 
to  the  effect,  that  the  matters  of  fact  therein  set  forth  are  true. 

U..  I  3SS.  iDi'd. 

I  127B.  [Am'd,  1880.]  Statemeat  to  be  flied,  aad  Jadv- 
■acBt  estered. 

At  any  time  within  (iLTee  years  aner  the  statemeat  Is  Terl6ed, 
K  may  be  filed  with  a  county  clerk,  or,  where  the  sum,  for 
which  Judgment  is  confessed,  does  not  eiceed  two  tbousaod 
doUars.  exclusive  of  interest  from  the  time  of  making  the  state- 
ment, with  the  clerk  of  the  city  court  of  the  dty  of  New-York. 
Therenpon  the  clerk  must  enter,  in  like  manner  as  a  judgment 
Is  entered  in  an  action,  a  judgment  for  tlie  sum  confessed,  with 
eoats,  which  he  must  tax,  to  the  amount  of  fifteen  dollara, 
besidea  disbursements  taxable  in  an  action.  If  the  statement 
ta  filed  with  a  county  clerk,  the  judgment  mnat  be  entwed  la 
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tbe  eupreme  court;  if  it  is  filed  with  the  clerk  of  imoUier  court, 
■peciGed   iii   this  sectiau,   tbe  judgmeDt  must  be  eDter«l  id   tbe 
court  of  which  he  is  cleric.     But  a  judgment  shall  not  be  entered 
upcm  auch  a  stBtemeiit,  after  the  defendant's  death. 
Ob.  Pioc.,  I  SM,  Orst  KDtence  un'd;  L.  18SA,  cb.  M«. 

I  1276.  [Ara'd,  1878.]  Jvd vine nt- roll)  dixihcttvv  ■«« 
HtDFoInK    tke   JndBuieiit. 

The  clerk,  immediately  after  entering  the  judgment,  most 
attach  together  and  Gle  the  statement,  as  verified,  and  a  coi^ 
of  the  judgment;  which  conetitate  the  judgment-roll.  The  Ju^- 
ment  may  be  docketed,  and  enforced  against  property,  in  the 
same  manner,  and  with  the  same  effect,  as  a  jud^ent  in  an 
action,  rendered  in  the  seme  court;  and  each  provision  ol  law, 
relating  to  a  judgment  in  an  action,  and  the  proceedings  Btibitft* 
quent  thereto,  a])ply  to  a  judgment  thug  taken. 

Id.,  I  384.  gpcond  and  tbird  seliteiicei  ma'd. 

i  ISTT.  Bx«c«tlo>  where  the  JodVBieat  Is  a*t  all  d«*> 
Where  the  debt,  for  which  tbe  judgment  Is  rendered,  is  mit 
all  due,  execution  may  be  issued,  upon  the  judgment,  (or  tM 
collection  of  the  sum  which  has  become  due.  The  execatitn 
must  be  in  the  form  prescribed  by  law,  for  an  execution  upon  ft 
judgment  for  the  full  aroouDt  recovered;  but  tbe  person,  whoae 
name  is  subscribed  to  it,  muBt  indorse  thereupon  a  direction  U 
the  aberlff,  to  collect  only  the  sum  due,  stating  the  amount 
thereof,  with  interest  thereon,  and  the  coats  of  the  judgment. 
Notwithstanding  the  issuing  and  collection  of  such  an  execatioB, 
the  judgment  shall  remain,  as  security  for  tbe  sum  or  bqidb  (o 
become  due,  after  the  execution  is  issued.  When  b  further  anm 
becomea  due,  an  execution  may.  In  Jlke  manner,  be  lasned  for 
the  collection  thereof;  and  succeasive  executions  raaj  be  iaaaed, 
as  further  sums  become  dne. 

I   izra.   CoateaaloB    by    ane    at    aaTeral    Jolat    aeb4«mi. 


_j  the  confession,  the  Judgment  must  be  entered   and  «_ 

forced  against  those  only  who  confessed  It;  and  It  is  not  a  bar 
to  an  action  against  all  the  joint  debtors,  upon  the  same  demmndL 
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ABTICLB   SBCOND. 

jSubmCMioH  0/  a  vtntrooerty,  i^ttmfaet*  admitted. 

amc.  ism.  Cntrannj.    bow    mbnittUd    VHiwut    procsn. 
13X0.'.  SobKqDeDt  pniceedliiii  icfolated. 

I   1270.   COBlr 

The  parlieg  II   _   , , ^_.   _. 

rabject  ol  an  action,  beioK  of  full  age,  mar  OKrce  upon  a  case, 
containtng  a  atalemeiit  of  the  facte,  upon  whlcti  the  controTerer 
depends;  and  may  present  a  written  submission  thereof  to  a 
(»>urt  of  record,  whi(?h  nonld  have  jnritidictioD  of  an  action,  ' 
brought  for  the  aame  cause.  Tho  case  must  l>e  accompanied 
with  the  affidavit  ol  one  ot  the  parties,  to  the  effect,  tliat  the 
controTeny  in  real;  and  that  the  submission  Is  made  in  good 
fsith,  for  the  purpose  of  dcterminiiiK  the  rights  of  the  parties. 
The  finbmission  must  be  af^knowledgcd  or  proved,  and  certified, 
hi  like  manner  as  a  deed,  to  be  recorded  in  the  county  where 
it  is  filed. 
Oh   Froe.,  port  ot  |  3T3,    ini'd. 

I  13MO.  Papera  to  tte  flledf  contFoveray  thcreDpoii  be- 
c^HseB   an  actloii. 

The  case,  submission,  and  atBdarit,  must  be  filed  in  the  office 
(tf  the  clerk  of  the  court  to  which  the  submission  is  raade.(l)  If 
the  Biibmitsion  is  made  to  the  supreme  court,  tbej  must  i>e  filed 
In  the  office  of  the  county  c'erk.  it  any,  specified  in  the  submts- 
non:  if  no  county  clerk  is  so  specified,  they  may  be  filed  in  the 
office  ot  any  countf  clerk.  The  filing  is  a  presentation  of  the 
•abmisBion;  and  thenceforth  tlie  controversy  becomes  an  action; 
and  each  provision  of  law,  relating  to  a  proceeding  In  an  action, 
BMilies  to  the  subsequent  proceedings  therein  except  as  otherwise 
preacribed  in  the  next  sction. 
(1)  Nfw.    BaulDdar  li  intatltBted  Tor  On.  Pioc.,  |  ITt,  and  part  ot  ||  n> 

V,]    BsbacqaeBt  proeeedlnffs  Tcva- 

A.n  order  of  arrest,  a  temporary  Iniunction,  or  a  warrant  of 
attachment,  cannot  be  granted  in  such  an  action;  the  costs 
thereof  are  always  in  the  diicretiou  of  the  court,  but  coats  rau- 
not  be  taxed,  for  any  proceedings  before  notice  of  trial;  the  action 
must  b«  tried  by  the  court,  upon  the  case  atone:  and  the  case, 
submission,  affidavit,  and  a  certified  copj'  of  the  judgment,  and 
of  a.ay  order  or  paper  oeceMarily  affecting  the  judgment,  con- 
■titnlr  the  Judgment  roll.  If  the  action  is  in  the  supreme  court 
it  miwt  be  tried  and  judfctnent  rendered  by  the  appellate  division 
thweof.  and  it  In  the  city  court  of  the  city  or  New  Y»rk«  it 
Bmst  be  tried  and  Jndgmeiit  rendered  at  the  general  term  thereof. 
If  the  Btatcvtent  of  facts  contained  in  the  case,  is  not  sufficient 
to  eB»bIe  the  conrt  to  render  judgment,  an  order  mnst  be  made 
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diemiBsiDg  the  BuhmiBBlou,  without  coBti  to  either  iMirly; 
the  court  permits  the  |>arties,  or,  in  a.  proper  case  their  r^K 
"entatiTea,  to  file  Bu  additional  gtatement,  which  it  KMiy  do,  in  1 
diBttelion,  without  prejudice  to  the  original  statmient. 
L.  ]M9.oh.  »M;L.  iW.olLBB.    Iq  effect  lUjr  M»*. 
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not  be  beard,  after  the  c   . 

of  tbe  judgmeot-rol!;   noleHH  tiotk-e  thpreof  is  give.   ___ , 

within  the  year,  and  eitliLT  tbe  hi^arlng  in  niljourned,  by  one  or 
■nor?  ordeni,  until  alter  the  expiration  of  the  year;  or  tiie  term, 
for  which  It  la  thus  notiecd,  ia  not  heltl.  In  the  latter  event, 
tbe  motion  may  be  re-noticed  for,  aud  heard  at,  the  oeit  term 
«t  which  it  can  be  made,  held  nut  lexa  than  ten  days  after  the 
day,  when  the  first  term  was  appointed  to  be  held. 
S  R.  B.  m,  I  3  (S  Edm.  STl).  nmodeUed.     See  |  T34. 

I  lass.  MellOB  to  net  ftslde  Jadsment  for  error  In  f>eti 
irbPB  It  IBST  be  BUid*  ky   yart^. 

A  motion  to  set  aside  a  final  judfcment,  rendered  in  a  court  of 
record,  for  error  En  fact,  not  arising  upon  tbe  trial,  ma;  be  made 
by  tbe  party  aKainat  whom  it  ia  rendered;  or,  if  an  execution 
baa  not  been  isaned  thereon,  and  the  judgment  has  not  boen 
wholly  or  partly  satisfied  or  enforced,  by  the  party  In  wbose 
tuTor  it  ia  rendered.  (See  I  120O.) 
S  B.  8.  DBl,  pertm  ot  H  2  ind  3  (£  Edm.  613).  conioUilatea  sod  im'd. 

I   iaS4.   Id.t  after  a  w^'tr'»  death. 

tied  to  make  it,  a 

1.  WTiere  the  judgment  awards  a  som  of  mon^,  or  a  chattel, 
or  «n  interest  in  real  property,  which  is  declared  by  law  to  be 
WM^ta,  the  motion  may  be  made  by  his  executor  or  administrator. 

2.  Where  tbe  jndgment  swards  real  property,  or  the  possession 
thereof,  or  where  tbe  title  to  or  an  estate  or  interest  in  real 
proper^  is  determined  or  affected  thereby,  the  motion  may  ba 
made  by  the  heir  of  the  decedetit,  to  whom  the  real  property 
descended,  or  might  have  descended,  or  by  the  person  to  whom 
h«  devised  it. 

8,  Where  the  judgment  Is  rendered  against  or  In  favor  of  two 
or  more  persona,  the  motion  may  be  made,  jointly,  by  the 
marrltor,  and  tbe  person  who  would  have  been  entitled  to  mak« 
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3  R.  8.  DBl,  g  3.  BDbd.  2  nwl  S.  nod  i  S,  coDKiUdDtad. 
I  1380.  Id-t  br  >  peraon  not  a  p«rtr- 

A  notion  ma;  be  made,  either  before  or  after  the  deatb  ot  M 
defendant,  b;  a  person,  who  Is  not  a.  party,  to  iet  aside,  tor  eOl 
In  Fact,  not  arising  ujiop  the  trial,  a  judKment,  rendered  in  M 
action  against  a  tenant  for  life,  or  for  years,  awarding  ir^ 
property,  or  the  poBsession  of  real  property,  in  nhicb  the  pen 
mahinx  tbe  motion  has  an  estate,  or  interest,  in  rerenbia  M 
remainder. 

Id..  I  2.  anbd.  4.  rcnwdtU^. 

I  1Z8A.  Id,;  wtaea  ■«¥«!«■  parties  are  entitled  t*  ■ 
Where  two  or  more  persons  «re  eotltled  to  more  to  Kt  uMk 
a  judgment,  as  prescriiied  in  the  last  thr*c  secliong,  one  or  mn 
of  them  may  move  separately ;  l>ut,  in  that  case,  notice  ot  M 
motion  must  be  given  to  those  who  do  not  join  therein.  In  tt^ 
manner  as  if  they  were  adverse  partieB.  I 

SnlwUtutB  for  2  B.  B.  682.  |;  TIT. 

I  12ST.  To  whom  notice  ot  the  motion  mut  he  >lTC»{ 
Notice  of  n  motion  to  set  aside  a.  final  judg^nent,  for  enw  kj 
fact,  not  arising  npon  the  trial,  must  be  given  to  tlie  adntw 
party,  or,  in  case  of  his  death,  to  each  person  who  might  blH! 
moved,  as  against  the  moving  party,  to  eet  aside  the  indfnw* 
for  the  same  cause,  as  preaeribed  In  tbla  title.(l)  When  M 
motion  is  made  b;^  the  party  against  whom  the  indgmmt  H 
rendered,  or  by  his  heir,  devisee,  executor,  or  admlnistnM^ 
service  of  the  notice,  upon  the  attorney  of  re<»rd  for  the  pwW 
in  whose  favor  the  Judgmelit  is  rendered,  has  tbe  like  ellei^  M 
if  It  was  served  npon  the  party.(2) 

(1)  Id.,  tba  tntntuDce  ot  t  19,  einpt  Itaa  Uit  daua  ot  inlid.  t  tM'Mt' 
4%   Nbw. 

I  1SI88.  Id.t  wkea  real  property  recovered  fer  the  ledP- 
meat  has  heen  convered. 

Where  the  judgroput  awards  real  property,  or  the  ponesrfM 
thereof,  or  where  the  title  to,  or  an  estate  or  Interest  in.  real 


2  R.  S.  D1I2,   reaulndci  ot  |  IB. 

I  1889.   Bow  notice  slven  ander  thla  title. 

Notice  must  be  given,  in  a  case  specified  in  this  title,  by  iM- 
Honal  service  of  a  written  notice,  or  of  an  order  to  show  '*'•' 
why  the  motion  should  not  be  granted:  or,  it  a  person  entitled  t* 
notice  cannot,  with  due  diligence,  be  found  within  the  Stit* 
In  any  manner  which  the  court,  or  a  judge  thereof,  directiB 
an  order  to  show  cause,  or  which  the  court  directs  in  a  SDM*' 
qiient  order. 
I  1300.  W^lthln   what  time  motion  to  he  aiade. 

A  motion  to  set  aside  a  final  judgment,  for  error  in  fact.,pj^ 
qriaing  upon  the  trial,  shall  not  be  beard,  except  as  specUM 

8Si 


rendered,  I 
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in  the  next  section,  after  the  eipiration  of  two  years  since  tlie 
filing  of  the  judgmeat-roll,  unless  notice  thereof  is  given,  for  a 
d«r  withiu  the  two  years;  and  either  the  hearing  Is  sdjourned, 
by  one  or  more  orders,  until  after  the  .expiration  of  the  two 
rean;  or  the  term,  for  which  it  is  thus  noticed,  is  not  held.  In 
the  latter  CTent,  the  motion  may  be  re-noticed  for,  and  beard 
at,  the  next  term  at  which  it  can  be  made,  held  not  leis  than, 
ten  dars  after  the  day,  when  the  first  term  was  appointed  t» 
be  held. 

I  xzei.  BK«*9tloaa  IB  eauea  •(  alaafellltr< 

If  the  person,  axainat  whom. the  Judgment  ii 
the  time  of  filing  the  jndgment-roll.  either 
1.  Within  the  age  of  twenty-one  years;  or 

3.  ImpriHoned  on  a  criminal  chanK'.  or  In  execnlinn.  upon  con- 
rlctlon  of  a  criminal  offence,  for  a  term  less  than  for  life: 

The  time  of  such  a  disability  is  not  a  part  of  the  time,  limited 
by  the  last  section;  except  that  the  time,  within  which  the  niotino 
may  be  heard,  cannot  b«  extended  more  than  five  years  by  sneb 
a  disability,  nor.  In  any  case,  more  than  one  year  after  th« 
disability  ceases. 

rrou   9  B.    8.   KM.    II   21  BDd  M. 

f  130*.   R«Ktltntlo>|   OTkea    directed. 

Where  a  Judgment  is  set  aside  for  any  eaase.  npon  motion, 
the  court  may  direct  and  enforce  restltatlon,  in  like  manner,  with 
Uke  effect,  and  subject  to  the  same  coDdlliona,  as  where  a  Jndg- 
ment  Is  reversed  upoo  appeal. 
mm  I  ita,  tatt. 
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Appeals. 


TITU  U.-lppHllothaC«arti>rirr<>l>- 
TITLE  Ul.— Appeal  to  tk»  gapmaa  Crarl  froa  >■  Iiftrlsr  Cant. 
TITLE  IT.— Ippekl  to  tka  IppalUto  DtililDm  of  tk*  8«rna«  C«ut. 
TITLE    V.-AppMl  From  k  DeMrMlmaUca  U  >  Special  PcdhUIbc. 

Tin^i. 


<  pending  ippeal. 
ipeclrj-  Interiorntorj   lodfmcDI 
be    euleicd.    Procndloca    t 


nxs. 


r  nwdlBcd  Jodfisant. 


I  120R.  Wrttn  of  error  >bollBhed. 

Thp  writ  of  error  in  A  civil  station  or  special  proceedlDK  baa  fa 
abollalied. 


I  1X04.  When  psrtT  ixBr  appenl. 

A  party  aRRrieveil  may  appeal,  in  h  case  preBcrltied  In  t 
chapter,  except  where  the  judirment  or  order,  of  wblcb  he  c< 
plaiDB,  was  rendered  or  made  upon  his  default 

«■>.  Pioc.,  I  3»,  uB'd  br  ■ddlDs  Uie  Dnt  cUik.  Sm  I  am. 
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I    uao.   Pavtira     to     apvcult     how     d«iilam«tad.    TttI*    of 

The  partr  or  person  appealing  U  designated  as  tlie  appellant, 
and  the  adverse  part;  as  tbe  respondeut.  After  an  appeal  is 
t&keu  to  another  court,  the  name  of  tbe  appellate  conrt  mUBt  be 
subatituted.  for  Ihnt  of  the  court  below,  in  the  title  ot  the  action 
or  special  proceeding,  and  In  any  case,  the  name  of  the  coaotr, 
if  it  is  meotinned,  may  be  omitted;  otlierwi«e  the  title  shall  not 
be  changed,  in  consequence  of  tbe  appeaL 

Oe.  PiM.,  I  BX.  arn-d. 

I  ia»«.  WhBM  a  peraon  entitled  to  Oecome  ■  party  mar 
■ppenl. 

A  person  aggriered,  who  is  not  a  party,  but  is  entitled  by  law 
to  be  substituted,  In  place  of  a  party;  or  who  has  acquirtd,  since 
the  mailing  of  the  order,  or  the  rendering  of  the  judgmeut  ap- 
pealed from,  an  interest,  which  would  have  entitled  him  to  be 
so  anbatituted,  If  it  had  been  previously  acquired,  may  also  ap- 
peal, as  prescribed  In  this  chapter,  for  an  appeal  by  a  party.  But 
the  appeal  cannot  be  heard,  until  be  has  been  substituted  in  place 
Otthe  party;  and  if  he  unreasooably  n^lects  to  procure  an  order 
Of  anbatltution,  the  appeal  may  be  dismissed,  upon  motion  of  the 
respondent.     (See  i  2569.) 

f  ia»T.  Appeal  wheB  advene  partr  ha*  died. 

Where  the  adverse  party  has  died,  since  the  mailing  of  the 
order,  or  the  rendering  of  Uie  judgment  appealed  from,  or  where 
the  judgment  appealed  from  was  rendered,  after  his  death,  in  a 
caM  prescribed  by  law.  an  appeal  may  be  taken,  as  It  he  was 
liTiog;  but  it  cannot  be  heard,  until  tbe  heir,  devisee,  executor,  or 
Bdmlnistntor,  as  tbe  case  requires,  has  been  substituted  as  the 
respondent.  In  such  a  ease,  an  undertaltinK  required  to  perfect 
the  an>eal,  or  to  stay  the  eiecution  of  the  judgmeiit  or  order 
aK>ealed  from,  must  recite  the  fact  of  the  adverfle  party's  death; 
•nd  the  undertaking  enures,  after  subBtitution,  to  the  benefit  of 
the  person  subatitnted. 

I  1908.  [jlLH>d,  187T.]  Proceed  I  !>«■,  wbeo  party  dlea 
pemdlBK  appeal. 

Where  either  party  to  an  appeal  dies,  before  the  appeal 
b  heard,  or  has  heretofore  died,  and  the  appeal  has  not  bei'u 
heard  if  an  order,  substituting  another  person  in  his  place, 
is  not  made,  within  three  months  after  bis  death,  or,  where 
he  h«B  heretofore  died,  within  tliree  months  after  this  Beclion 
takes  effect,  the  court,  in  which  the  appeal  is  pending,  may.  In 
iU  discretion,  make  an  order,  requiring  nil  porenns  interested  in 
the  decedent's  estate,  to  show  cause  before  It,  why  the  judgment 
or  order  appealed  from  should  not  be  reversGd  or  affirmed,  or 
th*  appeal  dismissed,  as  the  case  requirps.  The  order  must 
specify  a  day,  when  cause  is  lo  be  shown,  which  must  be  not 
teas  than  six  months  after  making  the  order;  and  It  must  desig- 
nate the  mode  of  giving  notice  to  the  persons  Interested.  Upon 
the  return  day  of  the  order,  or  at  a  subsequent  day.  appointed 
by  the  «»iirt,  if  the  proper  person  has  not  been  substituted,  the 
conrt,  upon  proof,  by  affidavit,  that  notice  has  been  given,  as 
icqnSvd   by  the  order,  may  reverse  or  affinn  the  judgment  or 
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)    iaO>.    Order    of   anbiitttntloii. 

Where  the  appeal  is  from  one  court  to  another  an  »PpU<»tion 
for  an  order  of  subatituUon.  as  prescribed  by  the  laat  three 
B^i"^.  must  be  aisde  to  the  appellate  eourt.  .^bere  personal 
service  of  notice  of  application  for  an  «■!" ,>"^„V^^  "i"^ 
withiu  Ibe  State,  upon  the  proper  reprMentative  of  "-ne  "e™; 
dent,  an  order  of  subalitutiou  may  be  made,  upon  the  application 
of  the  surviving  party. 

I   1800.  Apiieal,   how   taken. 

An  appijal  must  be  taken,  by  serving,  upon  the  attorner  for 
the  ndyer«e  party,  aa  pre«oribed  in  article  third  o(  "tie  sitth 
of  chapter  ei^tth  of  llfls  act,  aod  upon  the  elert  witl.  whom 
the  judgment  or  orfer  appealed  from  1b  entered,  by  filing  t  in 
his  office,  a  written  notice,  to  the  effect,  that  the  aweUant 
appeulfl  from  the  judgment  or  order,  or  from  a  specified  part 
thereof. 

Co.  P™.,  )  3Z!.  flr«  senlence.     M«e  |  367*. 

I   1301.  When   aatlce    of  iippcal   to  aveclfr  laterloontwry 

Where  the  appeal  is  from  a  final  Judgment,  or  from  &  fioAl 
order  in  a  special  proceeding,  and  the  appellant  intends  to  bring 
up.  for  review  thereupon,  nu  interlocutory  judgment,  or  an  mter- 
mediate  order,  he  roust,  in  the  notice  of  appeal,  distmetly  "Peoft 
the  interlocutory  judgment,  or  intermediate  order,  to  be  reviewed. 

Bh  a   131S  and  laiT,   pMt. 

f  1302.  ProceedlUB:*.  if  mitoratr  or  v^rtT  ■•*  tmumA. 

It  the  attorney  for  the  sdvcrBc  party  is  dead;  or  If  he  baa 
been  removed,  and  notice  of  the  removBl  has  been  served  upon 
the  appellant's  attorney,  and  another  attorney  baa  not  be«n  anb- 
Etituted  in  hia  place;  or  if,  for  any  reason,  servieo  of  a  notice 
of  appeal,  upon  the  proper  attorney  for  the  adverse  party,  can- 
not, with  due  diligence,  be  made  within  the  State,  tbe  notice 
of  aopeal  may  be  served  upon  the  resitondent,  in  tie  Toanow 
prescribed  by  law  for  serving  it  upon  an  attorney.  If  personal 
service  upon  the  respondent  cannot,  with  due  diligence,  be  »i> 
made  within  the  State,  the  notice  of  appeal  may  be  serred 
uTHin  him,  and  notice  of  the  subsequent  procecdinga  may  be 
given  to  him,  as  directed  by  a  judge  of  the  court,  in  or  to  which 
the  appeal   is  taken. 

I  1303.  Defectii  In  proceedlnB"  mny  be  ■applied. 
Where  the  appellant,  seasonably  and  iu  good  faith,  serves  tbe 
notice  of  appeal,  either  upon  the  clerk  or  upon  the  adverse  party, 
or  his  attorney,  but  omits,  through  mistake,  inadvertence,  or 
excusable  neglect,  to  serve  it  upon  the  other,  or  to  do  any  other 
act,  necessary  to  perfect  the  appeal,  or  to  stay  the  execution 
of  the  judgment  or  order  appealed  from;  the  court,  in  or  to 
which  the  appeal  ia  taken,  upon  proof,  by  affidavit,  of  the  facta, 

amendment  to  be  made. 

0(L    Pige.,   put  of  t  UT.   I 
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I  1304.  Order  appealed  from  maat  be  entered.  Proeeed- 
iMSH  to  eoaapel  eatr^. 

.  An  appeal  cannot  be  taken  trom  an  order  made  b;  a  judge,  out 
of  coTirt,  imtil  it  in  entered  in  tbe  office  of  the  proper  clerk. 
Wliere  aucb  an  order  has  not  been  bo  entered,  or  the  papers, 
upon  which  it  was  founded,  have  not  been  Sled  in  the  same 
clerk'a  office,  tbe  judse  irho  made  it,  or,  if  he  in  absent,  or  aoable 
or  diaqualiGed  to  net,  a  judge  oC  the  i^ourt^  in  or  to  whioh  an 
appeal  therefrom  lua;  be  taken,  muet,  upon  the  application  of 
a  party  or  other  person,  entitled  to  take  such  an  appeal,  make 
an  order,  requiring  tlie  omiBsiou  to  be  supplied,  within  a  specified 
time  after  Hervice  of  a  copy  of  tbe  order  mode  by  him.  Upon 
proof,  by  affidavit,  that  a  copy  o(  the  latter  order  has  been 
aerved,  and  that  the  omission  bus  uot  been  supplied,  the  same 
Jndge  may  make,  upon  notice,  au  order  revoking  and  annuIUtig 
the  original  order.  The  provisioiia  of  the  last  section  but  one 
apply  to  the  service  of  an  order,  or  a  notice,  as  prescribed 
ID  this  section. 

Sabatltola  tor  porUoii*  of  Co.  Pioe..  |  3IH>. 

I  180K.  ieearltr  mar  be  waived. 

An  nndcrtakiog,  which  the  appellant  is  required,  by  this  chap- 
Ut,  to  give,  or  any  otber  act  wnich  he  is  so  required  to  do,  for 
the  security  of  the  respondent,  may  be  waived  by  the  written 
consent  ot  the  respondent. 

Cb.    Froc,,    I   S3t.    iMt    KDteDce,    ini'i]. 

I  ISIM.  Depoalt,  In  Hen  ot  nndcrtalilnK. 

Where  the  appellan 
nndertaking,  he  may,  1  -  .       .  .... 

whom  the  judgment  or  order  appealed  from  is  entered,  ^  ___ 
of  money,  equal  to  the  amount  for  which  the  undertaking  is 
required  to  lie  given.  The  deposit  has  the  sane  effect,  as  filing 
tbe  nndertaking;  and  notice  that  it  baa  been  made,  has  the 
■ame  effect,  as  notice  of  the  filing  and  service  of  a  copy  of  the 
nndertaking.  Tbe  cunrt,  nhereiu  the  appeal  ia  pending,  may 
direct  tbe  mode,  in  which  tbe  money  shall  be  kept  and  disposed 
of,  daring  the  pendency,  or  after  tbe  determination  of  tbe  appeal. 
Id.,  part  at  I  S3E.  (m'd. 

I  1307.  Dndertaklnc  mast  be  flled. 

An   undertaking,  given  as  prescribed  tn  this  chapter,  must  be 
filed  with  the  clerk,  with  whom  the  judgment  or  order  aiqiealed 
from  is  entered. 
Id,.    I    S4a.    im    wmtHKc.    See  Bol*  4. 

I  1S08.  [Aaa'd,  1S8B.]  Hew  ondertaklnv  to  be  kItcb,  whea 
■arctlea  ar*  InHolvent.  ete. 

Tbe  conrt,  in  which  the  appenl  is  pending,  upon  satisfactory 
proof,  by  affidavit,  that  since  the  execution  ot  an  undertaking, 
given  as  prescribed  in  this  chapter,  one  or  more  of  the  stireties 
therein  have  become  insolvent:  or  that  his  or  their  circumstances 
hare  become  so  precnrlous,  that  there  is  reason  to  apprehend, 
that  tbe  nndertaking  is  not  sufficient  for  the  security  of  the 
respoodent;  may  mnke  nn  order,  requiring  the  appellant  to  file 
»  nelP  undertaking,  anil  to  serve  a  copy  thereof,  as  required  witih 
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respect  to  the  original  undertaking.  If  ttie  appellant  fails  so  to 
do,  within  twenty  days  alter  the  Bcrvice  ol  a  copy  of  the  order, 
or  BQch  further  time  a.H  the  court  allows,  the  appeal  niui>t  be 
diamlseed,  or  the  order  or  judgment,  from  which  the  appeal  is 
taken,  must  be  executed,  an  it  the  original  undertaking  had  not 
been  giTen. 

Co.  Ptoc.,  part  of  I  33S,  .m'fl;  L,  18U,  eh.  MS. 

I   180B.    [Ani'd,       18»4.]    AcIiOM   apon   ■■dertaklBSi    wko 


Of  this  chapter,  until  ten  days  have  expired,  since  the  service, 
upon  the  attorney  for  the  appellant,  and  u|)cn  the  sureties  on  such 
undertaking,  of  a  written  notice  of  the  entry  of  a  judgment  or 
order,  affirming  the  judgment  or  order  appealed  from,  or  dis- 
miBsing  the  appeal.  Such  service  may  he  made  by  mailing  inch 
notice  in  a  postpaid  wrapper  addressed  to  said  surety  or  sureties, 
at  the  last  known  post-office  address  of  sucb  surety  or  snreties. 
Where  an  appeal  to  the  court  of  appeals,  from  that  judgment  or 
order,  is  perfected,  and  security  is  given  thereupon,  to  stay  the 
execution  of  the  judgment  or  order  appealed  from,  an  actlOD 
shall  not  be  maintained  upon  the  undertaking,  given  upon  tbe 
preceding  appeal,  until  after  the  final  determination  of  tbe  aweal 
to  the  court  of  appeals. 
I..  18H.  cn.  108. 


Wh^re  an  appeal  to  tbe  general  term  of  any  conrt  or  to  the 
appellate  division  of  the  supreme  court  or  to  the  court  of  appeals 
or  otherwise  bas  been  heretofore  or  shall  hereafter  be  perfected, 
as  prescribed  In  tbis  chapter,  and  the  other  acts.  If  any,  required 
to  be  done,  to  stay  the  execution  of  the  judgment  or  order  ap- 
pealed from,  have  been  done,  the  appeal  stays  all  proceedings  to 
enforce  the  judgment  or  order  appealed  from;  except  that  the  conn 
or  judge,  from  whose  dolormiuation  the  appeal  is  taken,  mar 
proceed  In  any  matter  Included  in  the  action  or  tit>ccial  pro- 
ceeding, and  not  affected  by  the  judgment  or  order  n(>penled  from 
or  not  embraced  within  the  appeal;  or  may  cause  perishable  prop- 
erty to  be  sold,  pursuant  to  tbe  judgment  or  order  appcnlod  from. 
Tbe  proceeds  of  such  a  sale  must  be  paid,  to  abide  the  result 
of  the  appeal,  into  tbe  court  from  or  in  which  the  ap|)eal  is  taken, 
or.  if  it  was  Inkcn  as  pn'scrlbed  in  title  fifth  of  this  chapter,  into 
the  supreme  court.  When  on  appeal  from  a  judgment  'for  rent 
has  been  perfected  and  execution  stayed  as  berciu  provided,  tie 
appeal  staj's  all  summary  proceedings,  pending  or  otherwiae,  to 
recover  the  posscssiou  of  real  property  or  disposHess  tenants  there- 
from, based  on  the  failure  to  pay  the  rt'nt  Included  in  the  Judg- 
ment appealed  from.  In  a  cose,  sfiecified  in  Bubdivision  two  of 
section  one  hundred  ond  ninety-one,  of  this  act,  a  party  aggrieved, 
upon  presenting  to  the  court  proof  by  affidavit  that  he  intends  tn 
apply  to  the  appellate  division,  rendering  such  decision,  for  leave 
t„  ».. —  1   .„  .f.„  — ,„i  q(  appeals,   and  in   case   such   appellate 
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aftrm  ■«  pre«cribed  in  this  chapter,  has  been  filed  with  the  clerk 
with  whom  the  judRinent  spiiealed  from  ia  enteiwl.  ahnll  be  en- 
t±C«l  to  an  order  etaf  iog  all  praceedinga  to  enforce  niich  judgment, 
VBtO  the  granting:  or  refusal  of  soch  loavo  to  npponl  by  snch 
■tppHlate  division  or  a  judge  of  the  court  of  apptral!).  The  party 
demring  to  make  such  application  must  do  ho  at  the  same  term 
or  at  Uie  term  of  said  appellate  diriHiou  neit  succeeding  that 
at  which  Judgment  of  ofGrmance  was  rendered  and  notice  of  en- 
try thereof  served  upon  the  party  aggrieved,  and  in  ciikc  said  ap- 
Cllate  division  refuReH  nnch  application,  then  such  party  ahall 
Te  thirty  days,  from  and  after  service  of  n  copy  of  the!  order 
of  said  appellate  diviaioTi  denying  Buch  application,  nith  notice 
of  entry,  m  which  to  apply  to  a  judge  of  the  court  of  spjKals,  to 
be  sllowed  to  so  appeal.  (See  H  2087,  2101,  2581.) 
1^  lO^eh.  N*;  L.isn,c)i.  ».    In  effect  April  ]|,18W. 

f  1X11.  lAm.'*,  18»B,  1890.]  I^tr  spaa  persaaal  pFspertT, 
ivhn  nperseded  br  appeal. 

Where  an  appeal,  taken  from  a  final  judgment,  to  the  conrt  of 
Bppeala,  has  been  perfected,  and  the  security,  required  to  slay 
toe  eiecntioD  of  toe  judgment,  has  been  given;  or  where  the 
■ecnrit^  given  upon  an  appeal,  taken  froiu  a  ^nal  judgment  of  the 
ntpreme  court,  a  county  court  or  the  city  court  of  the  city  of 
New  York,  or  the  mmiiclpal  court  of  the  cify  of  New  York,  is 
equal  to  that  required  to  perfect  an  appeal  to  the  court  oC  ap- 
peals, and  to  stay  the  esecution  of  the  judgment:  the  court,  In 
wfaieh  the  judgment  appealed  from  was  rendered,  may.  in  its  dis- 
crMiou,  and  upon  such  terms  as  jnslice  requires,  make  an  order, 
upon  notice  to  the  respondent,  and  tht-  sureties  in  the  under- 
taking, discharging  a  levy  upofl  personal  property,  made  by  virtue 
of  an  exeention,  issued  upon  the  judgment  appealed  from.  But 
dils  section  does  not  authoriie  the  discharge  of  a  levy,  made  by 
virtne  of  a  warrant  of  attachment. 
L-tt^flh.  fM:I.UM,ah.  lis.  InaffsotBept.l,  UH. 
i  ISia.  Coart  mar   limit   amvaat   «t  Becarltr   fa   urtain 

Where  sn  appeal  ia  taken,  as  prescribed  In  title  second  or  fourth 
of  this  chapter,  the  court,  in  or  from  which  the  appeal  is  taken; 
or,  where  an  appeal  is  taken  as  prescribed  in  title  third  or  fifth 
of  this  chapter,  the  court,  to  which  the  appeal  Is  taken;  may.  in 
ttt  discretion,  make  an  order,  upon  notice  to  the  respondent,  dis- 
pensing with  or  limiting  the  security,  required  to  stay  the  eiecu- 
tiwof  the  judgment  or  order  appealed  from,  as  follows: 

1.  Where  the  appellant  is  an  executor,  administrator,  trustee, 
«  other  person  acting  In  another's  right,  the  security  may  be 
^■pnued  with  or  limited,  in  the  discretion  of  the  court. 

1  The  aggregate  dum,  in  which  one  or  more  uodertakinga  are 
Kqnired  to  be  givea,  may  be  limited  to  not  less  than  tifty  thousand 
Mian,  where  it  would  otherwise  exceed  that  sum. 

libiUM*  (or  put  of  Co.  Froc.,  f  M9. 

i  mm.   H*  aeewrltr  aceeasarr,  oa  appeal  br  Ibe  people, 
-    tte. 

Cpon  an  appeal,  taken  by  the  people  of  the  Slate,  or  by  a  State 
™wr,  or  board  of  State  officers,  or  a  board  of  supervisoi^  of  a 
(oMtT,  the  service  of  the  notice  of  appeal  perfects  the  appeal, 
Ud  itayg  the  execution  of  the  judgment  or  order  appealed^  i^m, 
vtttiiKit  an  nndertaklng,  or  other  aecurity. 
hMuM  «f  I,.  1W6.  Cb.  17,  t  1,'  u  ani'd  bj  L.  1161.  ab    M*  (4  Bdni.  MKO. 
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I  1814.  [Am'd,  18TT.]  Id.|  OB  appeal  br  a  dOBCBtla  BiBml- 
olpal   corporation. 

Upon  an  appeal,  taken  by  a  domestic  manicipal  corporatioii,  the 
iervlce  of  the  notice  of  appeal  perfects  tbe  appeal,  and  itaya  tbt 
execution  of  the  judgment  or  order  appealed  from,  withont  ac 
nndertaking,  or  other  security;  except  that,  nhere  ao  appeal  ii 
tKken,  aa  presi^rlbed  in  title  eecond,  third  or  fourth  of  this  chap- 
ter, the  court.  In  or  from  which  the  appeal  is  takea,  may,  In  Iti 
discretion,  require  security  to  be  giTen.  In  that  case,  the  lona, 
nature,  and  extent  of  the  aeciulty,  not  exceeding  that  which  la  re- 
quired in  a  like  case,  from  B  natural  person,  and  the  time  asd 
'i  which  it  must  be  given,  mast  be  prescribed  by  the 


order  of  the  court;  and  the  mayor,  comptroller,  or  conns^  t 

corporation,  may  execute,  in  behalf  of  tne " '"    

faking,  so  required  to  be  given. 


f oration,  may  execute,  in  behalf  of  toe  corporation,  i 
ng,  so  required  '    ' 
!>.  iiw,  eb.  an.  f  1 

I  1816.  Papen  to  be  traaBmitted  to  appellats  oonrt. 

Where  an  appeal  is  taken  from  a  final  judgment,  aa  prescribed 
In  title  second  or  third  of  this  chapter,  the  appellant  must,  wltbln 
twenty  days  after  It  is  perfected,  cause  a  copy  of  the  judgmeot- 
rolU  and  of  a  case  or  notice  of  exceptions,  if  any,  filed  after  thi> 
entry  of  judgment,  and  a  certified  copy  of  the  judgment  given 
thereon  and  of  the  notice  of  appeal,  to  be  transmitted  to  the 
appellate  court,  by  the  clerk,  upon  whom  the  notice  of  appeal  was 
served.  Where  an  appeal  from  an  order,  or  a  part  of  an  order, 
is  taken  ae  prescribed  in  title  second,  third,  and  fifth  of  this  chap- 
ter, the  appellant  inust,  within  the  same  time,  cause  a  certified 
copy  of  the  notice  of  appeal,  of  the  order,  and  of  the  papers  upon 
which  the  order  was  founded,  to  be  transmitted  to  the  app^ate 
court,  by  the  same  clerh.  If  the  appellant  fails  so  to  do,  the  re- 
spondent may  cause  those  papers  to  be  so  transmitted;  and  he  ti 
entitled  to  tax  the  expense  thereof,  as  a  disbursement,  where  he 
recovers  costs.  The  clerk  of  the  appellate  court  must  flle  ths 
papers  so  transmitted:  and,  except  where  it  is  otherwise  •peeUlly 
prescribed  by  law,  the  appeal  must  be  heard  upon  them. 
Us.  !'[«:.,  i  £28,  Bm'd.     Se«  |  1339. 


an  interlocutory  judgment,   t. . _ 

specified  in  the  notice  of  appeal,  and  necessarily  affects  the  final 
judgment;  and  ntiicb  has  not  already  been  reviewed,  npon  a 
separate  appeal  therefrom,  by  the  court  or  the  term  of  the  cotirt, 
to  which  the  appeal  from  the  finnl  judgment  is  taken.  The  risht 
to  review  an  interlocutory  judgment,  or  ari  intermediate  order, 
as  prescribed  In  this  section,  is  not  affected  by  the  expiration 
of  the  time,  within  which  a  separate  appeal  therefioiQ  might 
have  been  taken. 
PrwUcated  on  Co.  Proc,  I  32B.     See  ||  I33S,  1»W. 

I  1317.  [Aai'd,   ISOB.]    JndBmeat  or  ordar  oa  appeal. 
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modlfr.  the  Jadgment  or  order  appealed  from,  and  each  tntar- 
locDtory  Judgment  or  Intermediate  oriler,  whii^u  It  ii  autboriEed 
to  review,  as  ipedfled  in  the  notice  of  appeal,  and  aa  to  any  or 
alt  of  the  parties,  and  It  may,  if  necessary  or  proper,  graat  a 
new  trial  or  bearliiK.  A  jndgTuent.  aOlrmtng  wholly  or  partly 
a  Jadgment,  trom  which  bd  appeal  has  been  taken,  ihall  uot, 
expreaaly  and  in  terms,  award  to  the  respondent,  a  mm  oF 
money,  or  other  relief,  which  waa  awarded  to  him  by  the  judg- 
ment HO  affirmed. 

Sh  Co.  Pnw..  |  830:  L.  ISM>,  cb.  MS. 

I  XSIS.  IVkea  >«  appul  Ilea  Ifobi  JadKWeiit  «f  rareMKl. 

Wbere  a  judgment,  from  which  an  appeal  la  taken,  is  reyeraed 
npon  the  appeal,  and  e.  new  trial  ie  granted,  an  appeal  canDOt 
be  taken  from  the  judgment  of  reversal;  but  upon  an  appeal 
from  the  order  gmntrng  a  new  trial,  taken,  as  prescribed  by  law, 
tha  JodKment  of  rereraal  mnst  also  be  reviewed. 

I  1319.  !■•<«  •<  enfarclBc  anrmied  or  modlled  JndKmaBt. 

Wbere  a  Judgment,  from  which  an  appeal  baa  been  taken, 
from  one  coert  to  another,  li  wholly  or  partly  affirmed,  or  is 
modiOed,  npOD  the  appeal,  it  must  l>e  enforced,  by  the  conrt  in 
which  it  was  renderM,  to  the  extMit  permitted  by  the  deter- 
fflhiatioD  of  the  an»eiiate  conrt,  as  U  th«  appeal  therefrom  bad 
not  been  taken. 


Where  a  final  order,   from  which  an  appeal , 

from  one  court  to  another,  as  prescribed  In  title  fifth  of  this 
chapter,  la  wholly  or  partly  affirmed,  or  is  modified,  upon  tbe 
appeal,  the  appellate  court  may  enforce  Its  order,  or  may  direct 
(£e  proeeedlniTB  to  be  remitted,  for  that  pnrpose,  to  the  court 
below,  or  to  tbe  Judge  who  made  the  order  appealed  from. 

I  ISSl.  Mode  of  eBBDeinav  doeket  of  revsraed  or  ia«dl- 

mt*  jB«vB«t. 

Where  a  final  Judgment  for  a  anm  of  money,  or  directing  the 
paymenf  of  a  sum  of  money,  has  been  revereed,  or  has  been 
affirmed  as  to  part  only  of  the  sum,  upon  an  appeal,  taken  as 
prescribed  in  title  third  or  fourth  of  tbia  chapter;  and  an  appeal 
to  the  court  of  appeals  is  uot  taken  and  perfected,  and  the 
■ecarity  required  to  stay  execution  ia  not  given,  within  ten  daya 
after  the  entry  of  the  judgment  upon  tbe  appeal,  in  the  clerk's 
office  where  the  judgment  appealed  trom  is  entered,  the  clerk 
most  make  a  minute  of  tbe  reversal  of  the  Judgment,  or  of  tbe 
amotint  to  which  it  has  been  reduced,  upon  his  docket-book,  in 
each  place,  where  tbe  Judgment  Is  docketed.  A  transcript  of 
the  docket,  as  thus  corrected,  must  be  furnished  by  him,  and 
may  be  filed  in  any  county  clerk's  office,  where  the  original 
Jndgment  is  docketed,  as  prescribed  by  taw,  with  respect  to  the 
original  docket;  and  thereupon  tbe  county  clerk  most  correct  his 
docket  accordingly.  The  lien  of  a  ladgment,  tbe  docket  of  which 
i»  not  corrected,  as  preacribed  in  this  section,  remains  unaffected 
br  tb«  rcTOTsal  or  modification  thereof,  until  the  decision  of  the 
ooort  of  appeals,  upon  an  appeal  from  the  judgment  reverfilng 
or  modUyuig   tbe  same,  or  the  expiration  of  the  time  to  taka 
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i  ISBZ.  Id.i  iTk*n  reTCFBsI,  eitu,  was  by  eoapt  •(  ■ 

Where  a  final  judgmeDt  for  a  sum  of  mon?7,  or  directing  1 
payment  of  a  anm  of  money,  baa  been  reversed,  or  affirmed  ■ 
to  part  only  of  the  sum,  upon  an  appeal  to  the  court  ot  apT""" 
the  docket  may  be  corrected,  as  prescribed  in  the  last  ■«' 
ot  any  ttnw  after  the  remittitur  has  been  Bled  in  the  court  t 

I     IS23.      [Am'd,     18TT,     1S80,     189B.]      ReatltnUam| 
awarded. 

When  a  Gnal  judgment  or  order  is  reveraed  or  modified, 

appeal,   the   appellate   court,   or   the   general   term   of   tlie_ 

court,  as  tbe  case  may  be,  may   make  or  compel  reititatiaii.   oC 
property,  or  of  a  right,  lost  by  meana  of  the  erroneoni  ji  ' 
or  order;  but  not  so  as  to  affect  the  title  of  a  purchaser  u 

faith  and   for  value.     When  property  has   been  sold,   the 

may  compel  the  value,  or  the  purchase  price,  to  be  reBtort^d.  ^ 
deposited  to  abide  the  event  of  the  action,  a>  jnstic»  reqni'^  - 
When  the  appeal  is  from  a.  judgment  in  favor  of  the  onnei 
real  estate,  in  an  action  to  set  aside  a  conveyance  thereof,  oi 
an  action  to  compel  the  specific  performance  of  a  contract  tor 
sale  thereof,  suih  onuer  shnJi  haTC  the  same  right  to  sell  or 
pose  of  the  ssoie  as  thoiiRb  no  appeal  had  been  taken;  ibiIcbb 
appellant  shall  file  with  the  clerk  ot  the  court  a  written  nni.  ._ 
taking,  in  a  sum  fixed  by  the  court,  or  a  judge  thereof,  npcMi.  a. 
notice  to  the  resiiondent  of  at  least  ten  days,  and  to  be  approveA 
by  such  court  or  judge,  to  the  effect  that  the  appellant  will,  ia 
case  the  judgment  appealed  from  shall  be  affirm^,  pay  to  anch 
owner  such  damages  as  he  may  suCf^  by  reason  ot  aneh  ii|irfl_ 
not  exceeding  the  amouDt  of  the  i>enalty  in  such  undertakingL 
Such  undertakiug  may  be  filed  at  any  time  during  the  iijun  at 
but  any  sale  of  such  real  estate  or  contract  to  sell  the  san^  fa 
good  faith  and  for  a  valuable  consideration,  after  said  jadKmcaA 
and  before  tbe  filing  of  sucti  undertakinK,  shall  be  as  valid  «a  H 
such  undertaking  had  not  been  filed.  In  case  such  undertaking' 
shall  not  be  filed,  the  respondent  shall  be  entitled,  at  any  Tl^r 
during  such  appeal,  to  an  order  disdiarging  of  record  any  notice 
of  pendency  of  action  filed  in  the  action,  and,  in  an  atrtion  t» 
compel  the  specific  performance  of  a  contract  (or  the  sate  of  teal 
estate,  also  canceling  and  discharging  ol  record  sold  contract,  fa 
case  tbe  same  has  been  recorded. 

BnbMltaMtorOo.  PrM.,p«rtotinD.    L.  18M,  nil.  no.   Iiitaaataiigt.l,um. 


D,g,t,ioflb,GDOgIe 


m.ia.%.»         APPEAL  TO  CODBT OF  APPEAL8.      |fi  lB24-« 

TITIiB  n. 

ApF«aI  to  tba  court  of  app«aU. 


I.  SecurllT  U>  HUy  execution  oa  Judfinent, 


lUS.  Wb«fi  ■  «H  U  be  |ii«[iai«d,  etc..  tor  lb*  appeal. 

t  UZ4.  Wkal  >»pc>la  aur  Iw  MIlcb. 

An  appeal  may  be  taken  to  the  coart  of  appeals,  la  a  case  whera 
that  TOOrt  has  JurladicUon,  aa  prescrtbed  in  •ectiooa  190  and  191 
of  this  act. 

Co.    Pror.,    g    MS,    flnt    Kntean. 

I  isas.  [Am'd,  ISWt.]  Umlt&tlon  of  time  to  avveal. 

An  appeal  to  the  court  of  appeals,  from  a  Gnal  Judgmeiit,  must 
be  taken,  within  one  year  alter  final  jiidgmcut  ia  entered,  upon  the 
determination  of  the  appellate  divlsiun  of  the  supreme  court,  and 
the  Judgment-roll  filed.  Ad  appeal  to  the  court  of  appeals,  from 
mn  order,  mast  be  taken  vithin  sixty  daya  after  serrice,  upon  the 
attorney  for  the  amellant.  of  a  copy  of  the  order  appealed  from, 
and  «  written  notice  of  the  entry  thereof. 

SalMtlMta  tor  Cto.  Pne.,  I  SBI',  L.  IMS,  eh.  MO. 

I  1S3M.  flcflBrity  to  perfect  appeal. 

To  render  a  notice  of  appeal,  to  the  coart  of  nppealB,  effectual, 
for  any  pnrpoae,  except  In  a  eaae  where  It  id  specially  prescril)ed 
by  law,  that  •ecarily  is  not  necessary,  to  perfect  the  appeal,  the 
appellant  must  give  a  written  unclertakinK,  to  the  effect,  that  be 
will  pay  all  costs  and  dsmsfces,  which  may  be  awarded  against 
htm  OD  the  appeal,  not  exceeding  fiTe  handred  dollars.  The  ap- 
peal ifl  perfected,  when  such  an  nndertakinft  la  Kiven  and  a  copy 
thereof,  with  notice  of  the  Sling  thereof,  is  seryed,  as  prescribed 
in  this  title. 

On.  Ptoc.,  part  of  I  SM,  sui'd. 

I  1S3T.  S«cap|tr  to  Btar  FXrcvtloa  on  Jndvnent,  etc.,  for 

If  the  appeal  is  taben  from  a  judgment  for  r  sum  of  money,  or 
from  a  judKnent  or  order,  directing  the  payment  of  a  sum  of 
moBer.  It  does  not  stay  the  execution  of  the  ju<It;ment  or  order, 
VDtn  tlie  appellant  giyps  a  written  trndertakiag,  to  the  effect,  that 
If  the  Judgment  or  order  appealed  from,  or  any  part  tbereof.  Is 
•flinncd,  or  the  appeal  is  dIsmJBse<l,  be  will  pay  the  sum,  recov- 
CMd  or  directed  to  be  paid,  by  the  judgment  or  order,  or  the 
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purt  tbercof,  aa  to  which  It  is  affirmed.  But  where  the  jadg- 
meiit  or  order  directs  the  pafmeot  ot  mone;  in  fixed  instalmeats, 
the  uadertakiDK  must  be  to  the  effect,  that  the  appetlaut  will  paj 
each  iuBfttlment,  which  becomes  payable,  pending  the  appeal,  or 
the  part  thereof  as  to  which  the  judgment  or  order  is  affirmed, 
not  exceeding  a  aum  apecified  in  the  undertaking,  nhich  mniit  be 
filed  by  a  judge  of  the  court  below.  The  court  below  may,  «t 
any  time  afterwards,  upon  satisfactory  proof,  b;  afGdaTit,  that 
the  sum  so  fixed  is  insufGeieut  Id  amount,  make  an  order,  require 
ing  the  appellant  to  give  a  further  undertaking,  to  the  same  effect. 
ill  a  sum  and  nithlu  n  time,  specified  iu  the  order.  A  failure  to 
coiniilj  with  such  an  order  baa  Ihe  same  effect,  as  If  no  nndert&k- 
ing  had  been  given,  as  prescribed  in  this  section. 

I  1338.  Id.  I  OH  ladBmriit,  etc.,  for  dellverr  o(  pra»ertr> 

If  the  appeal  is  taken  from  a  judgment  or  order,  directing  the 
asBignment  or  delivery  ot  a  document,  or  ot  personal  propertr,  it 
does  not  stay  the  eieciitiou  of  the  judgment  or  order,  until  the 
thing  directed  to  be  assigned  or  delivered,  is  brought  into  the 
court  below,  or  placed  in  the  custody  of  an  officer  or  receiver,  dec- 
ignated  by  that  court;  or  the  appellant  gives  a  written  undertak- 
ing as  prescribed  in  the  next  section. 


I  lS2fl.    Id.)  on  Jndirnieat  (or  «  etasltel. 

If  the  appeal  is  taken  from  a  judgment  for  the  recoverr  or 
a  chattel,  it  does  not  stay  the  eiecution  ot  the  judgment,  nnttl 
the  appellant  gives  a  written  undertaking,  in  a  aum  fixed  by  the 
court  l)elow.  or  a  judse  thereof,  to  the  effect,  that  the  appellani 
will  obey  the  direction  of  the  appellate  court,  upon  the  appeal. 

I  1380.  Id.)  oa  JndKnpBt,  etc,  dIrepdaK  eoaTe)r«B«e. 

Igment  or  order,  directing  i 

_.. . .      ...     ......     r  instrument,  it  does  not  stay 

the  execution  of  the  judgmetil  or  order,  until  the  inrtrnment  to 
executed,  and  deposited  with  the  clerk,  with  whom  the  judgnient 
or  orfler  is  entered,  to  abide  the  direction  of  the  appellate  coart. 
Id..  1  SST,   citeided  to  *n  ippnl  fram  an  order. 

I  1381,  [Am*d.  IBTB,  1807-1  Id-I  OD  Jodcmmiti  sMm  '"'  *k*  P"' 
■eHion  of  re«l  t»Fopertr- 

If  Ihe  judgment  or  order  directs  the  sale  or  the  delivery  of  the 
possession  of  real  proiH'rty,  or  entitles  the  respondeut  to  the  im- 
mediate possession  thereof,  an  appeal  does  not  stay  the  execution 
of  the  judgment  or  onler  until  the  appt^lant  gives  a  written  undn- 
takiug  to  the  effect  that  he  will  not,  while  in  possession  of  the 
proporty,  commit,  or  suffer  to  lie  committed,  any  waste  thereon; 
and  if  the  property  is  in  his  posHessiou  or  under  his  control,  the 
undertaking  must  also  provide  that  if  the  judgment  or  ot^er  is 
affirmed  or  the  appeal  Is  dismissed,  and  there  Is  a  deficiency  upon 
a  sale,  he  will  pay  llie  value  of  Ihe  nne  snd  occnpation  of  aneh 
property,  or  the  part  (hereof  ns  to  which  the  Judgment  or  order  Is 
affirmed,  from  the  time  of  taking  Ihe  appeal  until  the  delivery  ot 
the  possession  thereof,  pursuant  to  the  judgment  or  order,  not  *»■ 
ceediug  a  specified  sum  fixed  by  a  jndge  of  th«  covrt  below,    U 
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payment  of  the  deficiency  la  unanied  by  such  jiidgmcut,  the  under- 
takiiiK  must  also  provide  that  if  the  judgment  is  Rffirmed  or  the 
appeal  is  diamiBsed,  the  appelluut  will  paj  any  deficiency  which 
may  oct'ur  upon  the  sale,  with  interest  and  <«sta,  and  all  el- 
penses  chargeable  against  the  proceeds  of  the  sale,  not  exceeUiOK 
a  sum  fixed  by  a  judge  of  the  eonrt  below. 

CO,  Fnt..  1  388;  L.  JB»T,  rfi.  lie.     In  ett«t  Sept.  1.  ISOT.    Sw  t  l«a. 

I  188X.  C«aKtFa«tlaii  at  the  lant  Ave  ■ecllona. 
Where  the  judsoient  or  order,  from  which  an  appeal  is  taken 
to  the  court  of  appenls,  affirms  a  judgment  or  order,  to  the  effect 
specified  in  eitht-r  of  tlie  laut  five  sections,  the  undertaking  must 
be  thp  same,  as  if  the  judgment  or  order,  from  which  the  appeal 
is  BO  taken,  was  to  the  same  effect,  as  the  judgment  or  ordei  so 
affirmed.  . 

I  1333.  The  last  six  neeUoBs  anallacd. 

The  last  six  sections  do  not  extend  to  a  cnse,  where  it  la  apeci- 
aUy  prescribed  by  law,  that  an  appeii]  may  be  taken,  or  the  exe- 
cution of  a  judgment  or  order  appealed  from  rany  be  stayed,  with- 
out security,  or  where  the  security  to  be  8l»en,  for  either  purpose, 
Is  specially  regulated  by  law. 
1    IS34.   [An'A,    18T9.1    TTndertvliliiKa  mar  be  In  one  InitFn- 

Where  two  or  inore  tindertaklngH  are  required  to  o<»  given  as 
prennlbed  in  this  title  they  may  be  contained  in  the  same  Instm- 
■nent,  or  in  different  instruments  nt  the  option  of  the  appellant. 
Each  undertaking  given  as  prescribed  in  this  title  must  be  exe- 
cnted  by  at  least  two  sureties,  and  must  specify  the  residence  of 
esch  Btirety  therein.  A  copy  thereof,  with  a, notice  showing  where 
it  1*  filed,  muat  be  aerved  on  the  attorney  for  tlie  adverse  pnrty 
with  the  notice  of  appeal  or  before  the  expiration  of  the  time  ol 


I  133B.  (AB'd,  imi.I    BsoewHans  (o  snrctleai  laattfleBtlaB. 

It  i«  not  neceasary  that  the  undertaking  should  be  approved; 
bat  the  attorney  for  the  respondent  may,  within  ten  days  after 
the  service  o(  a  copy  of  the  undertaking  with  notice  of  the  filing 
therrof.  serve  upon  the  attorney  for  the  appellant,  a  written  no- 
tice that  he  excepts  to  the  sufficiency  of  the  suretipa.  Within  ten 
days  thereafter,  the  sureties,  or  other  aureties  In  a  new  undertak- 
htf  to  the  same  effect,  mnst  Juatify  before  the  court  below,  or  a 
jodKc  thereof,  or  a  referee  appointed  by  ihc  same,  or  n  connty 
Jodfce.  At  least  five  daya'  notice  nf  the  Juatification  mnet  be 
frirvn.  A  referee  may  he  appointed  upon  the  motion  of  either 
partT.  or  upon  the  court's  own  motion  to  take  the  justification  of 
mcfa  »nn"tlpe  and  to  report  the  evidence  upon  the  same  to  the 
eonrt  or  iudge  with  his  opinion.  The  court  may  further  direct 
thiit  eiUier  party  shall  pay  the  expenses  of  anth  reference.  If 
the  i^nrt  or  jadce  finds  the  surctiea  sntHclent  he  must  indorse 
fate  allowance  of  them  npon  the  nndertaklnc.  or  a  copy  thereof, 
■nd  a  notice  of  the  allowance  must  be  serveii  upon  the  attorney 
few  the  exceptant.  The  effect  of  a  failure  so  to  Justify  and  procure 
■n  allavraiice,  l«  the  same  aa  if  the  undertaking  had  not,  been 
dTea.  Tfa«  court  shatl  also  have  power,  in  case  it  shelLbe.made 
a*7 


1 


to  appear  to  Its  satisfaction,  upon  motion,  that  the  ei ... 
taken  unnecessarily  or  for  jmrposes  ot  vpiation  or  deliy, 
the  same  aside  and  approve  the  undertaking. 

Co.  Pr«.,  1  Ul,  uD'a:  !■.  ISSl,  ch.  se8. 

I  ISSe.  [Am'd,  IBftS.]  Appeal  from  final  Jndi 
dcrcd  after  BMrmiinoe  of  lulerlooBtorr  ]ad 
d«iiiiil  of  motion  for  nen  tPlnl. 

Where  final  judgment  fa  rendered  in  the  court  below,  al 
affirmuDCe,    upon    an    appeal    to    the    appellate   diiiiion 
supreme  court,  of  an  Interlocutory  jndKmenl:  or  after  the 
by  the  appellate  division,  of  a  nev  trial,  cither  npon  an 
tion,  made,  in  the  first  instance,  at  a  term  thereof,  or  i  , 
appeal  from  an  order  of  the  special  temt,  or  of  the  jndee 
whom  the  issnes,  or  questions  of  fact,  were  tried  by  a  j~ 
party  aggrieved  may  apprni  directly  from  the  final  Jndji 
Ibe  court  of  appeals,  notwithstanding  that  it  was  rendei 
special  term,  or  at  a  trial  term,  or  pursuant  to  the  di 
contained  in  a  referee's  report.    But  such  an  appeal  bi 
(or  review,   only  the  determination  of  the  appellate  dii 
the  supreme  court,  affirming  the  Interlocutory  judgment,  or 
Ing  the  new  trial. 

L.   I8sn^  pfa.  H«.    B«  I  ISM,   iKiat. 

I    188T.    [Am'd,    18SK.]    Wbnl    «B«tlana    an 
for  rcTlen.i 

An  appeal'  to"  the  conrt  of  appeals  from  a  final  jndgme 
from  an  order,  xmnting  or  refudng  a  new  trial  in  an  • 
iwherc  the  appellant  stipulates  that  upon  aOirmaiice  ji>( 
absolute  shall  be  rendered  against  him,  brings  up  (or  reri 
tbat  court  only  questions  of  law;  but  where  the  justices 
q>l>ellute  division  from  which  no  appeal  is  tAken  are  i 
npoD  the  question  as  to  whether  there  Is  erldence  suppi 
or  tending  to  support,  a  finding  or  verdict  not  directed 
court,  a  question  for  review  is  presented.  In  any  action 
appeal  to  the  court  of  appcaU,  the  conrt  may  either  modi 
affirm  the  judgment  or  order  appealed  from,  award  a  m  ~ 
or  grant  to  either  party  such  jodgment  aa  snch  party 
entitled  to. 

L.  ISUD,  cb.  M6.    S«*  i  181,  SDbd.  t. 

I  1338.   [Am'd,  1S»0.]    Wlae>  qneallaaa   of  (aet  t* 

Upon  an  appeal  to  the  court  of  appeals  from  a  jn^- 
reverslng  a  Judgment  entered  npon  the  report  of  a  refewft 
determination  In  the  trtal  court:  or  from  an  order  grant 
sew  trtal,  upon  such  a  reversal;  it  must  be  presumed  tha 
judgment  was  not  reversed,  or  the  new  trial  granKd,  n|i 
question  of  fact,  unless  the  contrary  clearly  appear*  In  the  n 
body  of  the  Judgment  or  order  ai^>ea]ed  from. 

On^Pnct  parti  pt  H  »f»  xoA  2TS;  L.    I88G,   di,  MI. 

I  138S.  [An'd,  ISOB.J   'When  a  cane  to  lie  vrcpared, 

for    the    appeal- 
Where' an.  appeal   to  the  court  of  appeals,  from  a  Jndgl 

rendered  by.  the  appellate  division  of  the  atytreiiM  court, 
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ft  T^^ct,  subject  to  tbe  opinion  of  the  court,  has  been  perfected, 
■  owe,  containinK  a  concise  statement  of  the  facts,  of  the  ques- 
tions of  la.w  ojisiug  thereupon,  and  of  tbe  determinatioD  of  those 
QvectionB  by  the  appelJate  divlslan,  must  be  prepared  and  settled, 
b7  or  under  the  direction  of  tbe  court  below,  and  annexed  to 
the  judgment-roll.  An  exception  is  not  necessar;,  to  enable  the 
eonrt  of  aapeals  to  review  tbe  determination  of  a  questtou  of 
tMw,  ariaing  upon  the  rerdlct.  A  certified  copy  of  the  case  must 
be  transmitted  to  the  eonrt  of  appeals,  instead  of  the  case  upon 
which  the  judgment  of  the  court  below  was  rendered.  The 
court  below,  or  a  judge  thereof,  mar  extend  the  time,  limited 
by  law,  within  which  the  papers  must  be  transmitted  to  the 
court  of  appeals,  for  the  purpose  of  enabling  the  appellant  to 
procure  tbe  case  to  be  pr^ured  or  settled. 
0>.  Pme.,  put  o(  I  MS  uid  part  of  1  a»;  L.  IMS.  cb.  »M. 


D,g,t,ioflb,GoogIe 


,§  1840-43  APPEAL  TO  c  H^ 

Tnxz  III. 

Appeal  to  the  supreme  court  from,  ui  inferior  aooit. 

1343.  LlcuUatlan  or  time  lod  atar  ot  pivcMillngi. 
1346:  JurtgDicnt  or  oniet,   wher.  entenAl. 

}  134C.   [Aiu'd,   189B.1    Appenl*  from  IntcrlfW  eovts. 

Eicept  appeals  from  inferior  and  local  courts  hcrelofore  hi 
in  the  court  of  common  olens  for  Ihc  city  and  count)'  of  J 
Tork.  Bud  the  unperior  court  of  Buffalo,  an  appcfil  mar  be  ti 
to  tlie  apoellntc  diviBiou  of  the  supreme  court,  from  a  final  ji 
inent,  rendered  by  i^  county  court,  or  by  any  other  court 
record  posseaging.  original  jurisdiction,  where  an  appcil  t 
from  to  a  court  otber  than  the  supreme  court  is  not  cipi 
given  by  atntute,  and  upon  sncb  appeiil,  an  order  Kraaliiis 
refusing  a  new  trial  for  any  of  the  cauae*  mentioned  in  Md 
nine  hundred  and  ninety-nine  of  this  act.  made  by  any  of  ( 
conrtH,  and  questioiiB  of  fact,  may  be  reviewed  in  the  m 
manner  and  to  the  enme  extent  tie  questions  of  tact  mtr 
reviewed,  upon  appeal  to  the  appellate  dirision  of  the  snpn 
court  from  a  fiunl  judgment  and  order,  granting  or  rcfunn 
new  trial,  rendered  by  the  same  court.  Appeals  from  infei 
and  local  courts  heretofore  heard  in  the  court  of  common  pM 
for  the  city  and  county  of  New  York  and  the  superior  cat 
of  Buffalo,  may  be  tnken  to  the  supreme  court,  J 

Co.  Proc.  i  344,  Drat  ssQlencc  aid'd.     See  O  T.  &  C.  4M.     L.  INC  ei.  If 

I  1841.  Llmltatloa  of  tlmei  aeorltr- 
An  appeal,  authorised  by  the  last  section,  muBi 
within  thirty  daya  after  service,  upon  the  attorn  , 
appellant,  of  the  copy  of  the  jiijlement,  and  written  notice j 
the  entry  thereof.  Security  is  not  re<iuired  to  perfect  the  ^W9 
but  lo  stay  the  eiecution  of  the  judgment  Bpcurity  mnrtl 
given  and  the  sureties  may  be  escepted  to,  and  mu?t  jnmi 
aa  upon  an  appeal  to  the  court  of  appeals,  from  a  jadgmenll 
the  same  amount,  or  to  the  same  effect. 

14.,   I  34S.   mi]  pnrt  ol  |  331.   bi  •.m'i  by  L,  ISIS,  <^h.   341,  |  11 
I  1S42.   [Am-d,  18BS.]    Appeal  from  order. 

An  apiieal  ma.v  also  l>e  tnken,  ns  provided  by  tection  1 
from  an  order  affecting  a  substantial  right  made  by  the  « 
or  a  judge,  in  nn  action  brought  in  or  taken  by  appeal  to  a  ** 
specified  in  the  last  section. 

Jd.,  p»rt  of  ;  3M,  »in'a;  L.  189B,  eb.  9M. 

I  1343.  (Am'd,  ISrr.]    Limitation  of  time  Bsd  *tmr  •'  f 

An  apiteal.  authorized  by  the  last  section,  must  be  uk 
within  sixty  days  after  service  upon  the  attorney  for  the  *tl 
lant.  of  a  copy  of  the  order,  and  written  notice  of  the  ^ 
lhpreof.(])  Security  is  not  required  to  perfect  It;  but  it  * 
not  stny  the  eiecution  of  the  order  from  which  it  is  l»* 
The  apellate  court,  or  a  judge  thereof,  lOfty  direct  such  a  1> 
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iQKiB  mcb  tertDs,  aa  to  security  or  qtberniae,   aa  inatice  re- 
4uiK«.<2) 

ID  Co.  Proc^  I  3S1.  u  sm-d  br  L.  ISTS.  ch.  431,  1  IR.     (3)  Id.,  I  MW. 
1 1344.   (Am'd,  J80B,  lft02.I    Ap»e>l,  where  B>d  koTr  beard. 

All  appcnl  laken  as  prcacribed  in  thifl  title,  muat  be  heard  by 
(he  appellate  diriaton  ot  the  supreme  court,  except  that  appeals 
from  the  judfcnient  of  auy  municipal  court  ia  either  uf  the 
iMimuehH  of  Alanhnttan  or  the  Bronx  In  the  pity  of  New  York  or 
from  a  jiidsmeat  or  order  of  the  city  court  in  the  city  of  New 
York,  may  iie  heard  hy  the  appellate  diriaion  ot  the  BUprema 
(tiurt,  or  hy  sucli  justice  or  Justicwi  of  the  nupreme  court  au  may 
hf  dt^iKnated  for  that  purpose  by  the  jUKticea  of  the  appellate 
ilivlsiou  Bitting  in  the  first  judicial  depaHment.  In  caae  an 
appeal  is  heard  by  a  juatice  or  juRtiees  of  the  supreme  court 
ax  IiiTPin before  provided,  the  Justice  or  jUBticeH  by  whom  »ueh 
appeal  waa  determined,  may  allow  an  appeal  to  be  takeu  to  such 
appellate  dlv[sinn  from  such  determination;  and  appeaiR  from 
inferior  courta  heretofore  heard  by  the  gnperior  court  of  Buffalo 
ahall  be  heard  by  the  appellnle  diviaion  ot  the  supreme  court 
in  the  fourth  judicial  department,  or  by  such  juatice  or  jnatices 
of  the  supreme  court  as  may  he  desiRnated  for  fhnt  purpose  by 
the  inrticpH  of  the  appellate  division  of  the  fourth  Judicial  depart- 
ment. The  provisions  of  title  fourth  of  this  chapter,  relatiuit 
to  the  hearinK  of  appeals,  taken  in  the  supreme  court,  and  to 
the  subsequent  proceedings  thereupon,  apply  to  nn  appeal  taken 
aa  prescribed  In  this  title,  except  aa  specified  in  the  next  section. 
L.  laes,  eta.  MO:  L.  IMO,  ct.  E15.  Id  elE«ct  Sept,  1,  IM2. 
I  1S4B.  [Asi'd,  ISM.]  jBdamieHt  or  order,  wkere  entered. 
A  judgment  or  order  of  the  appellate  diviaion  rendered  upon 
an  appeal  authorised  by  this  title  must  be  entered  in  the  office 
ot  the  clerk  of  the  appellate  division  in  the  department  in  which 
tb«  conrt  below  is  located.  A  certiSed  copy  thereof  annexed  to 
the  papers  transmitted  from  the  court  below  must  be  transraitted 
by  the  clerk,  uiion  paymeut  of  his  fees,  to  the  clerk  of  the  county 
where  the  court  from  which  the  appeal  was  taiien  is  Bitoated 
aad  ahall  conatitute  the  judgment-roll  and  remain  in  hia  office 
The  filing  of  the  Jndgment-roU  or  the  entry  of  the  order  aa 
pre^bed  in  this  section,  ia  a  aufficient  authority  for  any  'nro- 
ceoding  m  the  court  below  or  before  the  judge  or  justice  who 
made  the  order  appealed  from  which  ilie  judgment  or  order  of 
the  appellate  court  directs  or  permits.  But  where  the  execution 
of  the  judgiiicnt  or  order  of  Ihe  appellate  court  is  stayed  by  an 
Biq^l  to  the  court  of  appeals,  the  proceedings  in  (he  court  below 
or  !>f'''™  tn^  judge  or  justice,  who  made  the  order  are  stayed 
in  like  manner.  A  judgment  or  order  of  the  supreme  court  ren- 
dered apoD  an  appeal  from  a  judgment  of  any  district  court  or 
of  the  city  court  of  New  York,  or  ao  appeal  heretofore  heard 
by  the  BOpenor  court  of  Buffalo,  must  be  entered  in  the  ofl5ce 
of  the  clerk  of  the  county  wherein  the  court  below  is  located 
and.  with  the  papers  transmitted  from  the  court  below  forms 
the  judgin  eat -roll  which  must  be  filed  in  the  same  office  Where 
the  appeal  is  from  the  city  court  of  New  York,  the  judgment  or 
— 1__  „»  (h^  -.,....„ — 1  must  be  entered  iu  the  office  of  the 
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9.   Appctt    froip    Intflrlocvtorj    jtKwmBni. 

0.  Appe.l    from    fliul    JudgmeDt,    .fler    ■fflinagct    pf   l>utlM 

JndKmeDt.  or  denial  of  new  trial.    ReTiew  Id  tl»  ojtti  at  UP 

1.  LlitUtl.        • -^-- ^ 

a.  UCHD  irtut  pipe 

«.  {Am'd,  188S.]    Appeal  from  JadKaeBt. 

ippeal  may  be  taken  to  the  appellate  diriiioB  o( 
le  •.'ourt  from  ti  final  judgment  reodered  in  the  iDpi.. 
or  in  any  superior  city  court  prior  to  the  fiiW  iu 
■y,  one  thouBaud  eight  hundred  and  Dincty-aix,  and  f 
judgmeat  rendered  in  the  BQpreme  court  after  nld 

'here  the  judgment  was  rendered  upon  a  trial  bf  a  le 

the  court  without  a  jury,  the  appeal  may  be  taken 

ina  of  law,  or  upon  the  facts,  or  upon  both. 

'here  the  judgmeut   wat   rendered  upon   the  rerdict  tt 

he  appeal  may  be  taken  upon  queationa  of  law. 

IK.,  put  d1  I  8«S.  amd.    S«  U  ISTO.  oh.  «^  )  B.    L.  UK.  A 

IT.   [Au'd,  IBSS.J    Appeal   from  order. 

appeal     may   be   talien,   to   the   ap[>ellate   diTisioii  of 

le  eourt.   from   an   order,   made  prior  to  the  fint  d»j 

ry.  one  thouaand  eight  hundred  and  ninety-ali,  in  an  ac" 

lotice,  at  a  special  term  or  a  trial  term  of  a  Buperior 

or  of  the  supreme  court,  or  at  a  term  of  the  circuit  « 

om  au  order  made  at  a  sjiecial  term  or  trial  term  of 

le  court,  after  aaid  day,  in  either  of  the  foltoninE  cut 

'here   the  order  granta,   refuses,   continues,   or  modiil 

onal  remedy;  or  settles,  or  graota,  or  refuses  au  appUctI 

'ttle  a  case  on  appeal  or  a  bill  of  eiceptlona. 

There  it  grante  or  refusca  a  new  trial;  eicept  that  «i 

?  questions  of  fact,   arising  upon  the  fsanea,  Id  an  id 

by  the  court,  have  been  tried  by  a  Jury,  poranant  W 
for  that  purpose,  as  prescribed  in  section  971  ot  tU>  ' 
leal  cannot  be  taken  from  an  order,  granting  or  rcfH 

trial,  upon  the  merits, 
'here  It  iuvolvea  some  part  of  the  merita. 
'here  it  affects  a  substantial  right. 
'here.  In  effect,   it  determines  the   action,  and  preTcott'; 
ent,  from  which  an  appeal  might  be  taken. 
Hiere  it  determines  a  statutory  provision  ot  the  State 
itltntional;  and  the  determination  appears  from  the  re 
for  the  decision  thereupon,  or  is  necessarily  implied  in 


81»,  aui'di  Ia.  1»B,  cb.  »4e.    See  U  SOM.  * 
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I  1B48.  [Av'd,  180B.]  M.|  wbcB  made  ost  ot  a«art|  pow- 
«ra  o(  appellate  dlTtBtoo  to  sFaat  ordera. 

Ad  B.piwBi  may  also  bo  talceu  to  tbe  appellate  divisloa  of  the 
■npr«me  court,  from  au  order,  made  In  an  action,  upon  notice, 
bj  H  judge  or  justice,  ont  of  court,  iu  a  caw  where  au  appeal 
might  hare  been  takeu,  as  preHcribed  in  tbe  lest  section,  If  the 
otder  had  been  made,  by  the  court.  The  appellate  diTlsion  shall 
hare  power  to  vacate  or  uodify.  without  notice,  or  upon  such 
notice  as  it  shall  deem  proper,  any  order  in  an  action  or  special 
tHvceediue  made  by  a  justice  Of  the  supreme  court  or  by  the 
court  without  notice  to  the  adyerse  party;  it  may  grant  a  stay 
of  procecdlDgB  upon  any  judgment  or  order  of  the  supreme  court 
from  which  an  appeal  is  pending,  and  may  grant  any  order  or 
proTialoDal  remedy  which  has  been  applied  for  witbont  notice 
to  the  adverse  party,  and  lefused  by  the  supreme  court  or  a 
jBstiG*  thereof. 

Ik   use.   eti.  MB. 

I  1S40.  [Am'd,  ISM.]  A»»eal  Irom  Interlocatory  ]ad«- 
moat. 

An  appeal  may  also  be  taken  to  tbe  appellate  dWIdoD  of  tha 
mpreme  conrt,  from  an  interlocutory  Judgment  rendered  at  ■ 
ntecial  term  or  trial  term  of  the  supreme  court,  or  entered  npoo 
tli«  report  of  a  referee. 


f  ISStt.  (Ant'd.  IS»8.]  Appeal  from  anal  JvdanseBt,  after 
nflrBsa>ac  of  iBterlocatorr  Jadcaacnt,  or  AobIBi)  uf  nen 
trial.    HOTlew  la  the  eonrt  of  appeala. 

Where  final  judgment  is  taken,  at  a  special  term  or  trial  term, 
or  pnrsoant  to  tbe  directions  of  a  referee,  after  the  affirmance, 
upon  an  appeal  to  tbe  appellate  diviaion  of  the  lupreme  court 
of  an  interlocutory  jndgmenti  or  after  tbe  nfnaal,  by  the  appel- 
late divlaion  of  a  new  trial,  either  upon  an  appltcatioii,  made, 
in  the  first  instance,  at  a  term  of  the  appellate  divistoD,  or  npon 
au  appeal  from  an  order  of  the  special  term,  or  of  the  judge, 
before  whom  the  issues,  or  questions  of  fact,  were  tried  by  a 
Jnm  u)  appeal  to  the  appellate  division  from  the  fiaal  Judgment 
brings  np,  for  review,  only  the  proceedings  to  take  the  final 
jndcnient,  or  upon  which  tbe  final  judgment  was  taken.  Including 
the  hearing  or  trial  of  tbe  other  issues  in  tbe  action,  If  any. 
If  an  appeal  is  taken,  to  the  court  of  appeala,  from  the  deter- 
mination of  the  appellate  division  upon  the  appeal  from  the  final 
Judgment,  the  determtnatioo  of  the  appellate  division,  affirming 
the  Interlocutory  judgment  or  refusing  the  new  trial,  may.  at  the 
election  of  either  party,  be  reviewed  thereupon.  If  the  respond- 
ent elects  to  bring  it  up  for  review,  he  may  take  a  cross-appeal 
therefrom,  notwithstanding  the  expiration  of  the  time  to  take  an 
origbiAl  appeal  therefrom. 

rd.     8>v  H  ISIB,  13U. 

I  ISSI.  (Ani'd,  IHW,  1903.]  Umltalloa  ot  (tmc|  order  to 
Mar   proPevdlBKH. 

An  appeal,  aatborized  by  this  title,  must  be  taken,  within  thirty 
days  after  service,  upon  the  attorney  fur  the  appellant,  o(  a  copy 
of  the  jadgtneot  or  order  appealed  from,  and  a  written  notice 


ii  1352-M  APPEAL  TO  c.  12. 1 4 

of  the  entry  tliereof.  Security  is  not  reaaired  to  perfect  the 
uppeal;  but,  pxivpt  where  it  in  otherwise  Eiieclally  prescribed  bf 
law.  the  appeitl  tluex  nut  Btay  the  exet-utioa  of  the  judgmeut  or 
order  appealed  fi'um;  uulexa  the  courl,  in  or  from  which  the 
appeal  is  taken,  or  a  jiiilRc  thereof,  uiuhoH  uu  order,  direotiug 
such  a  stay.  Such  an  order  may  be  made,  and  may,  from  liaie 
to  time,  be  modilicd,  upon  xuch  terniH,  ax  to  security  or  otlier- 
wIhc,  as  juHlice  reiiuires.  If  security  ia  given,  either  hk  a  con- 
dition of  grautiu);  the  order,  or  an  preiicribed  iu  the  next  section, 
the  provisions  of  title  second  of  this  chnpliT  apply  thereto,  as  if 
the  appellate  divisiuD  of  the  supreme  court  was  specified  in  thu«e 
provisions,  in  piati-  of  the  appelinte  court,  and  a  judge  of  the 
HHiue  court,  in  place  of  n  judge  of  the  court  below.  Execution 
of  a  judgment  for  the  recovery  of  money  onlj'  shall  not  be  stayed 
without  security  for  more  than  thirty  days  after  the  Bervice 
upon  the  attorney  (or  the  appellant  of  a  copy  of  the  judgment 
and  written  notice  of  the  entry  thereof. 

Co.  Proe..  porttom  of  jt  3^2.  S*N.  mil  MO,  iMonrtnirteJ:  L.  1885.  cb.  »». 
L,  igoS,  di.  238.     Id  effect  Bert.  1,  1903. 

blSSS.  stay  of  ppsevedliiiCB  withont  order. 
pon  an  appeal  from  a  final  judgment,  taken  as  prescribed  in 
this  title,  tlie  appellant  may  give  tlie  Kceurity.  required  to  perfect 
an  appeal  to  the  court  of  appeals,  from  a  judgment  of  the  same 
amount,  or  to  Ihe  name  effect;  and  to  stay  the  execution  thereof. 
In  that  case,  the  execution  of  ihe  jndjfment  appalpd  fmm  is 
stayed,  sh  upon  an  appeal  to  the  court  of  appeals,  and  subject 
to  the  same  conditions.  ,■   -j  I 

Id..  I  848.  ,     '.        ■       ' 

I    1358.   [Am'd,    189S.]    tpon   whnl   pavem   upwrml    to  ke 

An  appeal  from  a  final  judgment,  taken  ns  preseribetl  in  thix 
title,  must  be  beard  upon  a  rertified  copy  of  the  notice  of  appeal, 
of  the  judgment -roll,  and  of  the  ease  or  notice  of  exceptions,  if 
any,  filed,  as  prescribed  by  law  or  the  ^nernl  mles  of  practice, 
after  the  entry  of  the  judgment,  and  either  before  or  after  the 
appeal  is  taken.  An  appeal  from  an  Interlocutory  judgment,  or 
from  an  order  taken  as  prescribed  in  thiji  title,  munt  be  heard 
upon  a  certiHed  copy  of  the  notice  of  appeal,  and  of  ihe  papeni 
used  before  tlie  court,  judge  or  justice,  upon  the  hearing  of  the 
demurrer,  eppiication  for  judgment,  or  motion,  as  the  case  re- 
quires. Unless  the  appellate  division  shall  in  a  special  inse  other- 
wise direct,  before  an  appeal  shall  be  placed  uium  the  cnlendir, 
the  appellatit  shall  file  with  the  clerk  of  Ihe  appellate  diTision 
the  ease  and  exceptions  or  the  other  papers,  upon  which  the  ap- 
peal shall  he  heard,  printed  as  reiiuired  by  the  rules  of  practice: 
in  case  the  appeal  Is  from  a  judgment  Ihe  printed  case  and  ei- 
eeptiiHis  must  be  ordered  filed  by  the  justice  or  referee  before 
whom  the  case  was  tried. 
I.,  ises,  cb.  MS. 

I  ISIH.  lAm'd,  18T9.]  Eatrr  of  JndKra»t  or  ordrrt  Jodv- 
Bivnt-roll. 

Where  judgment  of  affirmance  is  rendered  upon  Ihe  appeal,  the 
judgnient-ruU  consistB  of  n  copy  of  the  judgment,  annexed  to  the 
papers,  upon  which  the  appeal  was  beard.  Where  Habaeqaent 
proceedings  are  taken,  at  the  special  term  or  trial  term,  before 
the  entry  of  final  judgment,  the  judgment-roll  most  also  cm- 
tain  the  proper  papers  relating  thereto. 
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f  laOS.  [Ad*>4,  1S9B.]  HrnrliiKi  etc.,  In  lh»  Mprrme  court- 
All  an>eel  taken  to  the  appellate  division  of  the  Bupreme  court, 
HK  prescribe  in  this  title,  luust  be  heard  io  the  departiui'iit,  ciu- 
bmciog  the  cuuDty,  iu  whieh  Ihe  Judguicnt  or  ordtT  appealed 
rrom  U  entered;  uuIchs  nii  order  ia  made,  ns  yreacribed  iu  Hectioii 
231  of  this  art,  direetinK  that  it  be  heard  in  auother  depurtm^it, 
or  unleaii  appealit  pending  in  one  ilepartment  are  trnnMrerred  for 
hearJoK  and  determiuaciun  to  another,  pursuant  to  artide  six. 
section  one.  of  the  conHtitntion.  The  order  mndp  upon  the  ap- 
'  [Hmt  mast  be  entered  in  the  offiee  of  the  clerk  of  the  ap|)ellBte 
(liTlsioD,  and  a  certified  copy  thereof  nlth  (ha  original  ense  or 
impers  npou  vhlch  the  appeal  nan  heard,  Gled  aa  prorided  in  ■wv' 
tion  thirteen  hundred  and  fifty-three  muxt  be  transmitted  by  the 
derk  upon  payment  of  his  fees,  to  the  clerk  of  the  eouuty  where 
(he  jnd^nnent  or  order  appealed  trom  wan  entered,  and  upon  auch 
eertified  eopy  of  the  order  and  the  case  or  pupera  upon  whieh  the 
appeal  was  heard,  the  county  clerk  shall  enter  the  judgment  in 
hirt  office. 
Snbnllale  tot  Co.  Fnc.,  portlani  ot  if  3*1  mi  Mi;  L.  U8e,  ch.  MO.     Sue 


D,g,t,ioflb,GoogIe 
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TXTE2  V. 
Appeal  firom  a  determinatioii  In  a  specif  proosediag. 

IM.  ISM.  Appeal  from  order  Duda  Id  IHe  um«  onirt. 

IOm!  FiKcdlDf  order  mir  lie  nrlewed.    ' 

ISU.  LlmlUllon   o[   time   to   ippeal. 

ISeO.  SiMj  al  ptateeeiagt;  be^rlua  of  appeal;  d«eI>U)D  thereupon. 

ia«).  nja  title  qualified.    AppllratloD  at  proTlaloni  leUtlBC  to  leUOM 

I  18S6.  [AM'd,  ieVD.1  Appeal  <ram  order  made  la  tka 
■aaie  »art. 

An  appeal  may  be  taken,  to  the  appellate  division  of  the  sn- 
preme  court,  from  an  order,  affecting  a  substantial  right,  made 
Id  a  Bpectal  proceeding,  at  a  special  term  or  a  trial  term  of  the 
iupreme  court;  or  made  bj  a  justice  thereof.  In  a  special  proceed- 
ing instituted  before  him,  pursuant  to  a  special  statutory  prari- 
aion;  or  instituted  before  another  judge,  aud  transferred  to,  or 
continue^  before  him. 

L.  laiM,  eh.  270.  (  1.  Bnt  cluit  (4  aom.  SSI;  B  Id.  lU);  L.  IBSt.'cb.  0*». 

t  I3ST.   [Aoi'd,  1890.]    Id.)  irbaa   made  br  aaotlisr  eoart 

An  appeal  may  also  be  taken  to  the  appellate  dWiaion  of  the 
supreme  court,  from  an  order,  aSecting  a  Bubstantlal  right,  made 
br  a  court  of  record,  poasesslng  original  jurisdiction,  or  a  judge 
thereof,  in  a  special  proceeding  instituted  in  that  court,  or  before 
a  judge  thereof,  pursuant  to  a  special  statutory  provision; 
or  Instituted  before  another  judge,  and  transferred  to,  or  con- 
tinued before,  the  judge  who  made  the  final  order.  But  this 
section  doea  not  apply  to  a  case,  where  an  appeal  from  the  order, 
to  a  court,  other  than  the  appellate  division  of  the  aapreme 
court,  is  expressly  given  by  statute. 

BobaUtoted  tor  part  of  Oa.  Proc.,  |  844;  L.  ISM.  eb.  MS.    Bee  |  1M2,  >BI«. 

I  laffS.  [Am'd,  18TT.]  PreoedlBB  order  mar  be  reviewed. 
An  appeal,  anthoriied  by  this  title,  brings  np  for  review,  any 
preceding  order,  made  in  the  course  of  the  special  proceeding,  In- 
volving the  merits,  and  necessarily  affecting  the  final  order  ap- 
pealed from,  which  is  speclfled  In  tne  notice  of  appeal. 

8m  Oo.    PfoC..   I   829. 

I  18B8.  I^tailtatlaB  of  tine  to  ameal. 

An  appeal,  authorlied  by  this  title,  must  be  taken  within  thirty 
days  after  service  of  a  copy  of  the  final  order,  from  which  It  Is 
taken,  with  a  written  notice  of  the  entry  thereof,  upon  the  appel- 
lant; or.  if  he  appeared,  upon  the  hearing,  by  nn  attorney  at  law 
i>r  an  attorney  in  fact;  upon  the  person  wlio  so  appeared  for  him. 

rrom  Id.,  1  MZ.    Bee  L.  IBM.  eb.  210,  |  S. 

I  1S«0.  star  ot  proceediasa)  taearias  of  appeal)  dedaloa 
tfecreapon. 

The  provisions  of  title  fourth  of  this  chapter,  relating  to  perfect- 
log  an  appeal  from  an  order,  taken  aa  therein  prescribed;  to  stay- 
ins  the  eiecntiou  of  the  order  appealed  from;  to  hearing  the 
iWIMal;  and  to  the  entry  and  entorcement  ot  tlie  ord«r  made  apoa 
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the  ai^al,  apply,  where  an  appeal  ia  taken,  as  prescribed  la  tbis 
title,  except  &■  otherwUe  specially  prescribed  by  law. 

TUs  McUoa  nCui  to  ||  IMI,  UU,  1M4,  ■■«  ISH,  MM.  Sea,  dM.  H 
mi  SDd  U14,   iDla. 

I  imi.  TfelB  title  «s*ll*a4.  Avplloatioa  of  proTtaloaa 
PClatlBs  to  «etlau. 

Tbla  title  does  not  confer  tbe  right  to  appeal  from  bd  order, 
In  a  case,  where  It  is  speciHlly  prescribed  by  law,  that  the  order 
eannot  be  reviewed.  The  proceedings  upon  an  appeal,  taken  as 
preacrlbed  Id  tbia  title,  are  goTerned  l^  the  proviiiiana  of  this 
act,  and  of  the  general  miet  of  practice,  relating  to  an  appeal  Id 
an  actioD,  except  aa  otherwiae  apectally  prescribed  by  law. 


1 
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EXECUTIONS  GENERALLY. 

CHAPTER  XIII. 
Executions. 

'Foriai  of  EiaeBtlBBi  Tina  mad  Nsmaerof  Iu>l>g  uK 

Gcaenl  Datlei  aad  Llibllltlu  sf  Ottcan. 
-Extentlvn  Agalait  Propnrl]. 
— bacatloa  l^aat  the  Panaa. 

TITLE  L 

it  exBoution;  time  and  maimer  of  ■T<"'"g  an  exad 
[on;  general  dutiea  and  liabilitiea  of  offlcen. 


ciecatlon  diRctrd:  i 


[d.;  wben  rBiuHl  op  UIdk  traoKi 


■a  B  partr.  I 

lecutlon  must  lie  directed  to  the  sheriff,  uaUra  be  ii^ 
r  Interested;  In  nhicli  case  It  must  be  direcied  as  pttj 
in  section  173  of  this  act.    But  the  eouri  may.  in  il»  "g 

order  an  eieoutiou.  Issued  u[Km  a  judprnent  fendNjfl 
a  Bhcriffi  either  alone  or  with  another,  to  be  diretln  W 
1.  deaipnnted  in  the  order,  instead  of  to  the  corouerMM 
ular  coroner;  in  which  cnse  it  must  be  so  directed.  Tg 
!0  designated  must  he  of  full  nge,  a  resident  of  the  SttJM 

a  party  to  the  action,  or  interested  therein.  Where  n*| 
m  is  issued  upon  n  judgment  for  a  sum  of  morP!'.  *■ 
{  the  paTment  ot  a  sum  of  money,  the  order  does  not  U«! 
intti  the  person  so  designated  exeeates.  and  GIpb  Id  tatj 
iffice,  a  bond  to  the  people,  with  at  least  two  sareties,  i||  j 
by  a  Judge  ot  the  court,  or  a.  county  judge,  in  a  pMf 
:ed  by  tbe  order,  not  less  than  twice  the  earn  to  be  c*  i 


c  18.  C  1      -     REQUKUTE8  OP  EXECUTIONS.         SS  18BS-W 

lected  b;  virtue  of  the  ezccntioD ;  conditioned  for  the  faithful  per- 
formance of  hiB  duties  under  the  execution.  A  certified  copy  of 
the  order,  and,  where  it  requires  a  boud  to  be  giTen,  the  clerk's 
certlGcBte  that  a  boud  has  been  filed,  aa  required  by  the  order, 
muEt  be  attached  to  the  execution.  The  perBon  so  designated  is 
deemed  an  officer;  and,  with  respect  to  that  execution,  be  is  sub- 
ject to  the  obtlgatioDs-and  llabilltiea.  and  baa  the  power  and 
aathority  of  a  coroner,  and  Is  entitled  to  fees  aecordinglj'. 

Q>.  Proc,  part  of  |  SS,  sad  2  R.  3.  au,  |l  11  tM  12,  ua'i.    8«e  S  T.  & 

I   ISOS.  TlBie  of  receipt  to  be  iMdomed   on  execution. 

The  sheriff,  to  whom  au  execution  is  directed  and  delivered, 
muet,  upon  the  receipt  thereof,  indorse  tbereu[H)n  a  memorauduin 
of  the  day,  hour,  and  minute,  when  he  received  it. 

3   a.    a.    3M.    I   10   (S   Bdm.    ST7). 

I  1S«4.  Tlie  dlfr«rrBt  klads  ot  eaecnlloa. 

There  are  tour  kinds  ot  execution,  as  follows: 

1.  Against  property. 

2.  AgalDBt  the  person. 

3.  For  the  delivery  of  the  poaaession  of  real  property  with  ot 
without  damages  for  withholding  the  same. 

4.  For  the  delivery  of  the  posaesslon  of  n  chattel,  with  or 
without   damages   for  the  taking   or   detention   thereof. 

An  execution  Is  the  process  of  tbe  court,  from  which  it  !• 
inaed. 

I  186S>  Ta  Trlmt  eonntleB  ezecnttoBs  mar  lame. 

An  execution  against  property  can  be  Issued  only  to  a  county, 
in  the  clerk's  office  of  which  the  judgment  Is  docketed.  An  exe- 
cntion  Bgaiiist  the  person  may  be  issued  to  any  ronuty.  An 
#ie<ntion  for  the  delivery  of  the  poHsesaion  of  real  property, 
miut  be  issued  to  the  county,  whero  the  property,  or  a.  part 
thereof,  is  slluated.  An  execution  for  the  delivery  of  the  poa- 
aession of  a  chattel,  may  be  issued  to  any  county,  where  the 
chattel  Is  found;  or  to  the  sherifF  of  the  county  where  the  judg- 
meot-roll  Is  filed.  Eiecntlons,  upon  the  same  Judgment,  may  be 
tsmied  at  the  same  time,  to  two  or 'more  different  countieo, 

SobatllBU  for  Co.  Prsc.,  part  ot  |  28T.    See  tDt«,  |  Bffl. 

I  lUa.  Ocneral  rcqalaUea  af  excenUeaii. 

An  execution  must  Intelligibly  deMcribe  the  judgment,  statiiig 
the  names  of  the  parties  in  whose  favor,  and  against  whom,  the 
time  when,  and  the  court  in  which,  the  Judgment  was  rendered; 
and,  if  it  was  rendered  In  the  Rupreme  court,  the  county  in  which 
the  judgment-roll  la  filed.  It  rauFt  require  the  sheriff  to  return 
if  to  the  prober  clerk,  within  sixty  dnys  after  the  receipt  thereof. 
Except  as  otherwise  prescribed  in  the  next  seetlon,  It  must  be 
made  returnable  to.tne  clerk,  with  whom  the  Judgment-roil  Is 
EleO. 

Oa.   Proc.,  part  ot  |  288.  noaolldatcd  wltb  W.,   |  300.  Sec  ||  2S.  24. 

I  iBsr.  Id.)  irkcB  iMVcd  oa  dllnv  traaaeFlpt  team  laatlcVa 
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of  the  Judgment  rendeivd  io  the  latter  court,  it  miMt  >1m>  ^ 
the  clerk,  with  whom  the  transcript  Is  filed,  and  tbe  tia 
filioK;  and  it  maet  be  made  returosbje  to  that  clerk.  It  I 
JudgtneDt  wea  rendered  in  a  justice's  conrt,  it  muat  apedtr  I 
justice's  name;  and  it  mOBt  omit  tbe  specification,  rcapecting  I 
filing  of  the  judgment-roll. 

B«  post,  I  B043. 

i    13S8.    He«iilBltc»    «t    e>«eatloB    for    tk*    «*llcetlM 

Ad  execution,   issued  upon  a  judgment  for  a   i 

or  directing  the  payment  of  a  sum  of  money,  mnst  spedfr, 
the  body  thereof,  the  sum  recovered,  or  directed  to  be  paid,  i 
the  Bum  actuully  due  when  it  is  iasned.  It  may  B[>ecify  s  A 
rrom  which  intcreat  upon  tbe  sum  due  is  to  be  computed; 
which  coEe,  the  HheriCi  muat  collect  interest  accordingly,  1"^ 
the  sum  is  paid.  If  all  the  itarties.  against  whom  the  jaiga 
is  rendered,  are  not  judgment  debtors,  the  eiecutloa  mast  d 
who  is  the  judgment  debtor, 

a  R.  S.  864,  I  9,  ■■  (m-d  bT  I>.  lSi4.  eta,  334;  iBd  On.  Ptoc,  v*i*  ^  I  ^ 

I  13«9.  Id.)  BKHlniit 

An  execution  a^uinst  property  must,  if  the  jndsment-roll  k  i 
filed  la  the  clerk's  office  of  the  county  to  wbicb  it  is  ir~^ 
specify  the  time  when  the  judgment  wsa  docketed  in  that  cc— ,, 
It  must,  except  in  a  case  where  special  proyision  l«  other* 
made  by  law,  aubslantially  require  the  sheriff  to  satisfy  tbe  Ja 
ment  out  of  the  personal  property  of  the  judgment  debtor:  ai 
if  sufficient  personal  property  cannot  be  found,  out  of  the  w , 

Sroperty,  belonging  to  him,  at  the  time  when  the  jodgioent  • 
ocketed  in  the  clerk's  office  of  the  county,  or  at  any  tiM 
thereafter. 

Oo.   Pnw,,    [Alt  of  I  3Sa.   am'a. 

I  1S70.  ld.|  where  a  wamtit  af  attaabwent  kaa  Maf 
levied  Ity  abeeia.  '^ 

Where  a  warrant  of  attachment,  issued  in  tbe  action,  bu  M 
levied  by  the  sheriff,  the  execution  must  subatantially  rcqnin  "( 
sheriff  to  satisfy  the  judgment,   as  follows:  ^^ 

1.  Where  the  judgtnent  debtor  Is  a  non-resident,  or  a  fofOg 
corporation,  and  the  summons  was  aerved  upon  him  or  It  ***?■ 
the  State,  or  otherwise  than  personally,  pursuant  to  >■  *™r 
obtained  for  that  purpose,  as  prescribed  in  chapter  fifth  of  jMj 
act,  and  the  judgment  debtor  has  not  appeared  in  the  »™Jh 
out  of  tbe  personal  property  attached,  and,  if  that  is  InauSd^ 
out  of  the  real  property  attached.  ^j, 

2.  lu  any  other  case,  out  of  the  personal  property  sttaeaw 
and,  it  that  is  inanfEcient.  out  of  the  otlier  personal  property  l^ 
the  judgment  debtor:  if  both  are  insufficient,  oat  of  the  re«l^>i| 
erty  attached:  and,  if  that  la  insufficient,  out  of  the  real  pMT, 
erty,  belonging  to  him,  at  the  time  when  the  Judgmeiit  fS 
docketed  in  the  clerk's  office  of  the  county,  or  at  any  ■■» 
thereafter. 

Bh  II  TOT  iiHl  168.  UMC. 
f  ISTl.  Id. I  bbbIdbI  exeeator,  eta. 

An  execution  against  real  or  perBonal  property.  In  the  ^'" 
of  a-    '—-'       ■  ■      -— • --    ■ — —    ■ 


administrator,  heir,  d«vt««*,  ItgatM,  t«H"  * 
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KtU  ftopetty,  or  tntstw,  mast  nnbetaDtlallr  require  the  sbetUt 
to  s«tla^  tbe  JndfrmeDt,  oat  of  that  property. 

Oa.  PiM.,  I  tea,  nbd.  I. 

1    lara.   N.*   ^.m^imut  the   penmii. 

An  execution  asainat  the  peraon  must  Btilistantlally  teqnlre 
the  sheriff,  to  Brrest  the  Judgment  debtor,  and  commit  him  to 
tbe  jail  of  tbe  couuty,  until  he  pays  the  judgment,  or  )b  6lv-  ' 
efaarged  acct^ins  to  law.  Except  where  it  Diaj  be  tamed,  with- 
ont  tbe  previous  iitxuing  uud  returo  of  an  execution  against  prop- 
ertj^  it  must  recite  tbe  isiiuinfr  and  return  ol  auch  an  execution, 
specifying  the  county  to  which  it  was  iasued. 
Id..   I  M»,  Ribd.  S.  xni.     Be*  |  1U». 

I  1878.  Id.)  for  dFltv^rr  of  pFonerty.  Bow  aiOBer>  re- 
e*T«red   by  u^e  Jodxaieiit,  lamr  be   eollected. 

An  execution  for  the  deliver;  of  the  poBBesaion  ol  real  pnv 
ert^,  or  a  chattel,  tnuat  particularly  deacribe  tbe  propertr,  and 
designate  the  part;  to  whom  the  judicmeut  awards  the  poases- 
■ioD  thereof;  and  It  must  subatantlally  require  tbe  sheriff,  to 
deHver  the  posaeaaion  of  the  property,  within  bia  county,  to  the 
P>rf7  entitled  thereto.  If  a  sum  of  money  is  awarded  by  th» 
aame  jndgment,  it  may  tie  collected,  by  virtue  of  the  same  execU' 
tion;  or  a  separate  execution  may  be  iaaued  for  the  collection 
thereof,  omitting  the  direction  to  deliver  poaaeeslon  of  the  pnqi- 
erty.  If  one  execntion  ia  iaaned  for  both  parposea,  it  muat  con- 
tain, with  respect  to  the  money  to  be  collected,  the  aame  direc- 
tlona  aa  an  execution  against  property,  or  againat  tlie  peiwib 
BB  the  c«ae  reqniree. 

SalMtitat*  (or  Oo.   Proc.,   |   MB,  labd.  t. 
1    1S7*.     Sepuvto     ezeevtlosB,     wbero     BopKriUe     ammm 


Where  a  judgment  awards  different  suma  of  money,  to  or 
against  diSerent  parties,  a  aeparate  execution  utay  be  iMued, 
to  collect  each  aum  eo  awarded;  subject  to  the  power  of  the 
court,  to  control  the  enforcement  of  the  execntlons,  upon  motion, 
where  tbe  collectjoa  of  one  execution  will,  wholly  or  partlr> 
■atis^  another. 

I  13TB.   Kzeontfoa  of  eoume,  wtdila  Sve  T*"'. 

Except  as  otherwise  specially  preacribed  by  law,  the  pert^ 
recovering  a  final  Judgment,  or  his  assignee,  may  have  execution 
tbereupoD,  of  courae,  at  any  time  within  fire  yeuB  after  tbe 
entry  of  the  judgment. 

Oa.  Proc,,  I  283,  imil.     S««  ||  1382.  1808. 

I  ISTO.  [Aai'd,  188B,  1S8T.]  EbceontloB  Kfter  deatli  •t  ]««■• 
■Best  «reAttoF. 

Wbere  the  party  recovering  a  final  judgment  has  died,  execn- 
tfaa  in«y  be  issued  at  any  time  within  Hve  years  after  the  entry 
Of  the  Judgment,  by  hla  peraonal  repreaeiitativcB,  or  by  tbe  aa- 
slgnee  of  the  judgment,  If  it  has  been  assignod,  and  the  execution 
■DOat  be  indorsed  with  the  name  and  residenc^e  of  the  person 
hsiiiiiiL'  the  same.  And  wbere  a  party  or  one  or  more  of  several 
pNTtlea  against  whom  a  judgment  for  the  recovery  of  posaeaaion 
Of  ml  property  haa  been  obtained  bOB  died,  an  order  granting 
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Ie«Te  to  iaeue  and  execute  such  execntuiii  «r  wilt  of  pn—rnoion 
may  be  granted  upon  giving  twenty  days'  notice  to  the  occupant* 
of  the  lands  bo  recov^ed  and  to  the  grantees  or  deTiseea  of  imM 
deceased,  or  if  he  died  intestate,  to  the  heirs  at  law  of  said 
deceased,  said  notices  to  be  served  in  the  aame  manner  aa  a 
aummona  ia  directed  to  be  served  in  aa  action  in  the  auDreme 

•     L.  lUT,  cb.  8S2. 

I  18T7.  'Wlien  eseontloB  bbt  be  lanvd  Kttcv  •▼•  T««>n. 

After  the  lapse  of  five  years  from  the  entry  of  a  final  Jndgmuit, 
execution  can  be  Issaued  tbereupon,  in  .one  of  the  following  caa^ 

1.  [Am'd,  1879.]  Where  an  execution  was  Issued  thereupon, 
within  Ave  years  after  the  entry  of'the  judgment,  and  haa  been 
returntid  wholly  or  partly  unsatisfied  or  nneiecuted, 

2.  Where  an  order  Is  made  by  the  court,  granting  leave  to  lane 
the  execution. 

Co.   Proc.,  part  of  {  2&i. 

1  1ST8,  Id.t  lcK*e,  how  obtnlBed. 

Notice  of  an  application  for  an  order,  granting  leave  to  lane 
an  execution,  aa  preecribed  in  the  last  section,  mast  be  served  - 
personally  upon  the  adverse  party,  if  be  ia  a  resident  of  the  State, 
and  personal  service  can,  with  reHsonable  diligence,  be  made  upon 
him  therein:  otherwise,  notice  most  be  given  in  auch  ma.nner  aa 
the  court  directs.  Where  the  judgment  is  tor  a  snm  of  money, 
or  directs  the  payment  of  a  sum  of  money,  leave  ahall  not  be 
granted,  except  on  proof,  by  affidavit,  to  the  aatisfaction  of  the 
court,  that  the  judgment  remains  wholly  or  partly  nnaBtisGed. 

Id..  (iD-d. 

I  ISTft.  ITo  exeentlaB  BKBlaat  dvcedent,  escwpt.  eta. 

An  execution  to  collect  a  sum  of  money  cannot  be  isaned, 
against  the  property  of  a  judgment  debtor,  who  baa  died  ^ce 
the  entry  of  the  judgment  except  as  prescribed  In  the  next  two 
sections. 

I  IBSO.  TAaa'd,  ISM.]  Bxeeatlva  iUMlBat  de««<cafa  pj»p 
erlT. 

After  the  expiration  of  one  year  from  the  death  of  a  party, 
against  whom  a  final  judgment  for  a  sum  of  money,  or  directing 
the  payment  of  a  sum  of  money  Eh  rendered,  the  judgment  may  be 
enforced  by  execution  auainst  any  property  upon  which  it  la  * 
lien  with  like  effect  aa  if  the  Judgment  debtor  was  still  Itfing. 
But  soch  an  execution  shall  not  be  issued,  nnless  an  order  grant- 
ing leave  to  issue  it  is  procured  from  the  court  from  which  the  exe- 
cution 1*  to  be  Issued,  and  a  decree  to  the  same  effect  is  procured 
from  a  surrogate's  court  of  this  Stale,  which  has  duly  granted 
letters  testamentary  or  letters  of  admintslratlon  upon  the  estate 
of  the  deceased  judgment  debtor.  Where  the  Hen  of  the  Judg- 
ment n-as  created  as  prescribed  in  section  twelve  hundred  and 
Ofty-one  of  this  act,  neither  the  order  nor  the  decree  can  be  tnade 
until  the  expiration  of  three  yenrs  after  letters  testa mentary  or 
letters  of  administration  have  been  duly  jminted  npon  the  eatate 
of  the  decedent,  and  for  that  purpose  such  a  lien  erlsHng  at  tbe 
decedent's  death  cnutlnues  for  three  years  and  six  montha  thete- 
after,  notwithstanding  tbe  previous  expiration  of  ten  jeais  tnm 
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the  filing  of  the  JndgmeDt-roll.  Bnt  where  th«  decedent  died  hi- 
teatate  and  letters  or  administration  upon  his  estate  have  not 
been  granted  within  three  years  aCter  hia  death  by  the  BUrrogate'i 
court  of  the  county  in  which  the  decedent  resided  at  the  time  of 
his  death,  or  it  the  decedent  resided  out  of  the  State  at  the-  time 
of  his  death,  and  letters  testamentary  or  letters  of  adminUtra' 
tion  have  not  been  granted  within  the  same  time  by  the  surro- 
cale's  court  of  the  county  In  which  the  property  on  which  the 
Jadgtnent  is  a  lien  ia  situated,  such  court  may  grant  the  decree 
where  it  appears  that  the  decedent  did  not  leave  any  personal 
property  within  the  State  upon  which  to  administer.  In  such 
casf  the  lien  of  the  judgment  existing  at  the  decedent's  death 
eontionea  for  three  years  and  six  months  as  aforesaid.  Provided, 
however,  that  such  judgment  lien,  existing  at  the  decedent's 
death,  upon  the  decedent's  real  property,  or  some  portion  thereof, 
may  be  enforced  and  payment  thereof  obtained  during  the  said 
three  years  after  granting  of  letters  testamentary,  or  letters  of 
•dmfnist ration,  by  the  proceediug  provided  and  prescribed  by  title 
five  of  chapter  eighteen  of  this  act.  But  this  section  shall  not  ap- 
ply to  real  estate  which  shall  have  been  conveyed,  or  hereafter 
may  be  conveyed  by  the  deceaBed  judgment  debtor  daring  bis 
lifetime,  if  such  conveyance  was  made  in  fraud  of  bis  creditors 
or  any  of  tbem,  and  any  judRment  creditor  of  said  deceased, 
axainst  whose  judgment  snid  conveyance  shall  have  been,  or 
may  hereafter  be,  declared  fraudulent  by  the  judgment  and 
difree  of  any  court  of  competent  jurisdiction,  may  enforce  his 
•aid  judgment  against  such  real  property,  with  like  effect  as  if 
tbe  judgtaent  debtor  was  living,  and  it  shall  not  be  necessary  to 
obtain  the  leave  of  any  court  or  officer  to  issue  such  execution, 
and  the  same  may  be  issued  at  any  time  to  the  sheriff  of  the 
connty  where  such  property  is  or  may  be  situated.  The  person 
[ssnlng  such  eiecution,  however,  shall  annex  thereto  a  descrip- 
tion of  the  real  estate  against  which  the  same  is  sought  to  be 
enforced,  as  aforesaid,  and  shall  Indorse  on  said  execution  tbe 
words  "  issued  under  section  thirteen  hundred  and  eighty  of  the 
code  of  civil  procedure."  whereupon  said  sheriff  shall  enforce  said 
execution  as  therein  directed,  against  the  property  so  described, 
and  not  against  any  other  property,  either  real  or  personal,  and  all 
proviaions  of  law  relating  to  the  sale  and  conveyance  of  real  es- 
tate on  execution  and  the  redemption  thereof  shall  apply  thereto. 
1.   IBM,   cti.  734.     See  I  IgSfi. 

I  ISSl.  [An'd,  ISSe.]    I,e«v*,  bow  abt«lBe«. 

L.<>aTe  to  Issae  an  execution,  as  prescribed  In  the  last  section, 
mnat  be  procured  as  follows: 

1.  Notice  of  the  application,  to  the  court,  from  which  the  exe- 
cution is  to  be  iBgaea,  for  an  order,  granting  leave  to  issue  the 
execation,  must  be  given  to  the  person  or  persons,  whose  interest 
hi  the  property  will  be  affected  by  a  sale  by  virtue  of  tbe  execu- 
tion, and  also  to  the  executor  or  administrator  of  the  judgment 
debtor.  The  general  rules  of  practice  may  prescribe  the  manner 
In  which  the  notice  mast  be  given;  until  provision  is  so  made 
therein,  it  must  be  served,  either  personally,  or  in  such  manaer 
a*  tbe  court  prescribes.  In  on  order  to  show  cause;  Leave  shall 
not  be  granted,  except  upon  proof,  by  affidavit  to  the  BatisfaetipD 
..«  «!..  .»».-«  4ka*  th^Y  inAtrwnan*  ^^malnB  whollj  ot  pRTtiy  Qiuuitsa- 
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2.  For  the  purpose  of  procuring  a  decree  from  the  snmcBte'i 
court,  granting  leave  to  issue  the  execution,  the  judgment  cred- 
itor mnat  preeent  to  that  court,  a  written  [letition,  dulf  verified, 
letting  forth  the  faets,  and  praying  tor  such  a  decree;  and  tiitt 
the  persons,  specified  in  the  first  aubdiviBlon  of  this  aection,  maj 
be  cited,  to  show  cauae  why  it  should  not  be  granted.  Dpon 
the  presentatioQ  of  such  a  petition,  the  aurrogate  mnat  iMOt 
a  citation  accordingly,  which  aaid  citation  ma^  be  aerred  In 
the  same  manner  as  is  provided  in  the  first  aubdivision  of  tliia  aec- 
tion for  the  service  or  giilog  of  a  notice  to  the  parties  or  peraou 
therein  mentioned,  and,  if  the  general  rales  of  practice  at  the 
anpreme  court  do  not  provide  for  a  mode  of  giving  such  notice, 
such  citation  mnat  be  served  in  sncb  manner  as  the  sarraga.te  br 
order  may  prescribe,  or  as  ia  otherwise  provided  by  law;  uta, 
upon  hia  return  thereof,  he  must  make  such  a  decree  in  the 
premises  as  Justice  requires, 
t..   1»)».  rb.  "2.     S>e  I  Zlla,  aubd.  X 

I  ISSa.  Time  ot  •tar  I>T  orarr,  etc.,  not  rpckone*  aadai 
tklB  Utle. 

The  time  during  wliich  the  person,  entitled  to  enforce  a  Jndg- 
ment,  Is  stayed  from  enforcioK  it,  by  the  provision  of  a  atatate, 
or  by  an  injunction  or  other  order,  or  in  conaequence  of  an  ap- 
peal, is  not  a  part  of  the  lime,  limited  by  tbia  title,  for  ieaniag  an 
execution  thereupon,  or  for  making  an  application  (or  leave  to 
iaane  such  an  execution. 
f  13BS.  BietintloB  BKBlnat  anrvlvlBK  JadfnneBl  deM*ra. 

The  last  six  sections  do  not  affect  the  right  of  ft  Judgment  ci«d- 
itor  to  enforce  .1  judgment,  against  the  property  of  one  or  more 
aorviving  Judgment  debtors,  as  If  all  the  Judgment  debtor*  were 
living.  In  that  case,  an  execution  must  bo  issued  in  the  uanal 
form:  but  the  attorney  for  the  Judgment  creditor  muat  tndorae 
tliereu[»on,  a  notice  to  the  sberitr,  reciting  the  deatb  of  tbe  de- 
ceased judgment  debtor,  and  requiring  the  sheriff  not  to  collect 
the  execution,  out  ot  any  property  which  belonged  to  him. 

I  1384.  [An'd.  1S94.1  S»le  •>  ^mcntlom,  ete.|  vrksB  aad 
how  eaatfneted. 

A  sale  of  real  or  personal  property,  by  virtue  of  an  exeentloB. 
or  pursuant  to  tbe  directions  contained  In  a  judgment  or  order, 
must  be  made  at  public  auction,  betn'een  tbe  hour  of  nine  o'chM^ 
In  the  morning  and  sunset.  The  sheriff  to  whom  an  ezecntion  la 
issued  shall  at  aaj  time  before  tbe  sale  of  tbe  per«onal  property 
levied  on  by  him,  on  the  written  request  of  any  person  who  la  ■ 
creditor  of  the  person  against  whom  tbe  writ  was  issnpd  tinder 
which  the  sheriff  levied  upon  the  property,  exhiUt  to  aadi  cred- 
itor the  personal  property  so  levied  npon  under  said  writ  and  per- 
mit an  inspection  thereof  by  auch  crMitor  or  hit  ajwnt. 

I  1S8B.  Penaltr  for  talclnv  dovra   or  defaelas   >atloe   •* 

A  person  who,  before  the  time  fixed  for  the  sale,  in  a  notice 
of  the  Bale  of  properly,  lo  1>e  made  by  virtue  of  nn  execntion, 
wIlruHy  takes  down  or  defaces  such  n  notice  put  op  by  the 
aherllT,  or  liy  his  nntbority.  forfeits  fifty  dollara  to  the  JadgineBt 
creditor,  and  the  same  sum  to  the    Judgment  dpirtor;  nnleaa  ths 
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notice  was  defaced  or  taken  down,  with  the  consent  of  the  person 
■eeking  to  enforce  the  forfeiture  or  the  execution  waa  pre- 
rionsl]'  latiafled. 

I  isaa.  T*aldItT  of  bbIc,  wHen  aot  aOeeted  br  BkcrlCa 
•ctavlt,  cle. 

An  omhaton  by  the  iherlff  to  bItc  notice,  h»  required  by  law, 
or  tbe  takinir  down  or  defacing  of  a  notice,  when  put  up,  doei 
not  effect*  the  Tslidity  of  a  sale,  made  by  virtue  of  an  execution. 
to  a  puTchaaer  in  good  faith,  without  notice  of  the  omisHion  or 
offence. 
S  B.  8.  s«.  1  40. 

I  laST.  FarekaB««  aa  «a«lt  wlea,  by  e*>t*I>  •IKeera,  pro- 
blblted. 

The  Bhcriff,  to  whom  an  execution  Is  directed,  or  the  under- 
■heriff  or  deputr-aberiff,  holding  an  execution,  and  condnctlUK  a 
aaie  of  property  by  virtue  thereof,  ihall  not,  directly  or  indirectly, 
piir^sae  any  of  the  prc^terty  at  the  aale.  A  purchase  made  by 
aim,  or  to  his  use,  !■  void. 

Id..   I  41. 

I  1888.  IVhea  ev«enUon  to  bs  CBforocd  br  nBd*r.«b«ria. 

Where  the  sherifT,  to  whom  an  execution  is  delivered,  dies,  is 
removed  from  office,  ir  tiecomes  otherwise  diaqusli&ed  to  act, 
before  the  execution  is  returned,  his  under-sherlCF  must  proceed 
upon  tbe  execution,  as  tbe  sheriff  miftht  have  done.  It  there  is 
no  under-sheriff,  the  court,  from  which  the  execution  issued, 
may  designate  a  person  to  proceed  thereupon;  who  may  complete 
the  same,  aa  an  under-sheriff  nigbt  have  done.  The  person  so 
■Icsi^nated  must  give  such  sei'urity  ns  the  court  directs.  He  is 
deemed  an  officer;  and  id  subject  to  the  same  obligations  and 
liabilities,  nnd  haa  tbe  same  power  and  authority,  In  relation  to 
the  abject  of  his  appointment,  as  a  aberiff,  and  is  entitled  to  feea 
accordingly.  But  this  section  does  not  apply,  in  a  case  where 
specLJ  provMoQ  Is  oliierwise  made  by  law  for  the  enforcement 
of  an  execution,  after  tbe  death,  removal  from  office,  or  other 
diagDalifi cation,   of  the  sheriff,   or  under-sheriff. 

=  n.  B.  (74,  11  6S  anil  es  (3  Bdm.  W8]. 
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ARTICLR   FIRST. 

Property  exempt  from  levy  and  sale. 


kr  tuJ 


I  1389.  Certain  •peelal   ezenpUOBa  aot  affected 

The  euDmeration,  in  this  article,  ot  the  property  which  is  ex% 
empt  (rom  lery  and  sale  by  Tirtue  of  hq  eiecution,  does  not: 
repeal  any  special  provision  of  law,  relating  to  such  on  exenV' 
tion,  which,  by  its  terms,  ie  applicable  only  to  a  particular  ciMt 
o[  pereons,  or  eorporatiouH,  or  to  a  particular  locality,  or  otbcr' 
wiee  to  a  special  case. 

Deilcned  lo  cuBcd  iKalait  a  repeal,  b;  Impllullon,  of  pnTtilom  Ilk*  b' 
IMT,  ch.  13:1,  f  10  (2  It.  a.,  5(b  ed..  830;  3  Edm.  TWI :  L.  IHBl.  cb.  ISX  I  n 
(2  It.  S..  Eih  ed.,  mi:  S  Edm.  TS2;:  L.  ISW.  Cb.  ZT3.  I  S  (8  Edai.  HSH 
L.   1867.   ch.  BIO;   ■□<!  larloug  ilmlUi  jlBtgtei. 

I  I3tM>.  WhM  peraonBl  propertr  I«  exempt,  irkea  owacJ 
by  •  lioaach older •■ 

The  following  personnl  property,  when  owned  by  a  householder, 
ia  exempt  from  levy  and  sale  by  Tirtiie  of  an  eiecution;  and  eadi 
movable  article  thereof  contiDnes  to  be  so  exempt,  while  the 
family,  or  any  of  them,  are  removing  from  one  residence  tt 
another: 

1.  All  spiiiiiing  wheels,  weaTitig  looms,  and  stoves,  nut  np.  at 
kept  for  UBc.  in  a  dwelling  honse;  and  one  aewing-macbine,  witi 

2.  The  family  bible,  fnniily  pictures,  and  school-booka,  ased  Iv 
or  in  the  family;  and  other  books,  not  exceeding  in  vhlue  fifty 
dollars,  kept  and  used  as  part  of  the  family  library. 

•  S«  U  1BT8.  ch.  n 
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3.  X  Bent  or  pew,  oocapied  by  the  jiKlgmpnt  debtor,  or  the 
famil)-.  in  a  place  of  public  worship. 

4.  Ten  ehet>p.  wilb  Ihelr  t]t^c'oeB.  nad  the  yam  or  cloth  miiiin- 
faolured  therefrom:  one  cow;  two  ewinc:  the  necetwarr  food  for 
thcNie  auimalii;  all  necessnry  iii,eBt.  fish,  flour.  K''o<^^''ieH  and  xi^t'- 
lables,  actually  provided  for  family  use;  and  iieceKsary  fuel.  uil. 
uiul  candleH,  for  the  use  of  the  family  for  sl;[ty  days. 

5.  All  weariuK  ap(iarel.  beds,  hediteade.  and  bedding,  necessary 
for  the  iuiipnent  debtor  and  the  family;  all  necessary  ciX)klng 
iilensils:  one  table;  six  ohairH:  nil  ImiTeH:  six  forkn;  Mix  Bpoonii: 
aix  plates:  Kix  tea  cups;  aix  naucers;  one  sutcar  dish;  one  milk 
pot:  one  tea  pot;  one  crane  and  its  nppendaBCH;  one  pair  ot 
andirons:  one  coal  Bcuttle;  one  stiovel;  one  pair  of  tonjts;  one 
tamp,  and  one  candlestick. 

ti.  The  tools  and  implements  ot  a  mechanic,  necesRary  to  the 
cBrryiuK  on  of  hia  trade,  not  eiceedinR  Id  value  twenty-five 
dollara. 

2  B.  a.  397.  I  £±  (3  Bdn.  SSO),  «  nin'd  Kr  L.  ISOO,  cb.  1S2:  nltb  iddltlona. 

I  1301.  [Am'd.  ISrft,  laOl,  isoa.]  Additional  permtnal 
prApvrtr   enempt  In   certain   onN«'a. 

In  addition  to  the  exemptione.  allowed  by  the  IsHt  section, 
oecesaary  household  furniture,  working  tools  and  team,  profes- 
skina]  instruments,  furniture  and  library,  not  exceeding  in  value 
iwo  hundred  and  fifty  dollars,  together  with  the  necessary  food 
for  the  tenm,  for  ninety  days,  are  ciempt  from  levy  and  snle 
lij-  virtue  of  an  eiecntion.  when  owned  by  a  person,  Iwing  a 
houHeholder.  or  having  a  family  for  which  he  provides,  exci'pt 
where  the  execution  Is  issued  uimn  a  Judgment,  recovered  wholly 
ttpoa  one  or  more  demands,  either  for  work  performed  in  the 
raniil7  aa  a  domestic  or  tor  the  purchase  money,  ot  one  or  nic)re 
articles,  exempt  as  iirescilbed  in  this  or  the  last  section.  Where 
a  judgment  has  been  recovered  wholly  for  receasories  sold,  cjr 
work  performed  in  a  family  as  a  domestic,  or  for  services  ren- 
dered for  salary  owing  to  an  employe  of  the  Judgment  debtor, 
and  where  an  execution  issued  upon  said  judgmeut  has  been 
retnmed  wholly  or  partly  nnsatlafied  and  where  any  waged, 
debts,  earnings,  salary,  Income  from  tmat  funds  or  profits  are 
due  ■and  owing  to  the  Judgment  debtor  or  shall  thereafter  liecome 
dD«  and  owing  to  him.  to  an  amount  exceeding  twenty  dollars 
ppr  week  and  where  no  execntion  Issued  as  hereafter  providiil 
in  thin  section  Is  unaatislied  and  outstanding  against  snid  Judg- 
ment debtor,  the  Judgment  creditor  msy  apply  to  the  eonrt  In 
which  said  Judgment  was  recovered  and  npon  satisfactory  prcHif 
of  sncb  facta  by  affidavit  or  otherwise,  the  court,  if  a  court  not 
of  reread,  a  Judge  or  Justice  thereof,  mnst  issue,  or  if  o  court 
of  retmrd.  a  judge  or  Justice,  must  grant  an  onler  directing  that 
an  exoootion  issue  against  the  wages,  debt,  pnrntngn.  salary. 
income  from  trust  funds  or  profits  of  said  judgment  debtor,  and 
on  presentation  of  sncb  execution  by  the  ofHcer  to  whom  deliv- 
nwd  for  collection  to  the  person  or  persons  from  whom  such 
wages,  drbls.  earnings,  salary,  income  from  trust  funds  or  profits 
are  dae  ami  owing,  or  may  thereafter  become  due  and  owing  to 
the  iudgtneDt  debtor,  said  execntion  shall  become  a  lien  and  m 
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pontiuuin)!  leTj*  upon  tlio  iviiReR,  rarnlDes,  ilt^bts.  salary,  incwne 
(ram  tniRt  funds  or  profits  dut.-  or  to  l>et.'ODii<  due  to  said  judgment 
debtor  to  thi^  siuunut  spwifiod  themu  wbiuh  HhBll  nut  eii-en] 
ten  per  (^ritiuu  thereof,  and  said  levy  nbflJl  be  a  cuntinning  levj 
iiulil  said  exi'i-utiun  and  the  ('X|>enseii  tbereol  are  folly  satisfied 
nnd  paid  ur  iititit  Diiidified  as  hereinafter  provided.  It  shall  be 
the  duty  of  any  permm  or  corporolion  to  whom  aaid  execution 
Hhall  be  presented,  and  who  shall  at  such  time  be  indebted  to  the 
judgment  debtor  named  in  sneh  execution,  or  who  shall  become 
indebted  to  aueh  judgment  debtor  in  the  toture.  and  while  said 
exe<'iition  Hhnlt  remain  n  lien  upon  said  indebtedness  to  pay.orer 
to  the  oiBcer  presenting  the  Hane.  such  nmonnt  of  sneh  mdebted- 
neas  ax  sui'h  execution  ahall  prescribe  until  said  execution  ahall 
be  wholly  satinlied  and  such  payment  Hhall  be  «  bar  to  any  action 
therefor  by  any  Huch  judxmeat  debtor.  If  sueh  person  or  cor- 
poration to  whom  aaid  execution  shall  be  presented  shall  fall, 
or  refuHO  to  pa;  OTcr  to  said  officer  presenting  said  execatkMl, 
the  percentafce  of  aaid  indebtedness,  ne  shall  be  liable  to  an 
action  therefor  by  the  judgment  creditor  named  in  such  execu- 
tion, and  the  amount  so  recovered  by  such  judgment  creditor 
shall  be  applied  towards  the  payment  of  said  execution.  Kither 
party  may  apply  at  any  time  to  the  court  from  which  such  exe- 
cution shall  issue,  or  to  any  judge  or  justice  IsBuIng  the  same, 
or  to  the  county  jndge  of  the  county,  and  in  any  county  where 
there  is  no  county  judge,  to  any  justice  of  the  city  eonrt  upon 
such  notice  to  the  other  party  as  surh  court,  jiidee.  or  Justice 
shall  direct  for  a  modification  of  said  execution,  and  upon  such 
hearing  the  said  court,  judge  or  justice  may  make  such  modifici- 
tiou  of  the  said  execution  as  shall  be  deemed  just,  and  ancb  exe- 
cution aa  so  modified  shall  continue  in  full  force  and  effect  notil 
fully  paid  and  satisfied,  or  until  further  modified  aa  hereiii 
provided, 

■m'd  ytj  L.  isns.  cb.  ifa  ^^  sdm.  «M;  e  fd.  SMt; 

.1  R.  it..  Uh  1^..  Ma:  «  Rdm.  «SE).    Bee  S  T.  A  C 
two,  rb.  Ml.    Id  Fdlect  Stot.  1.  190S. 


a^fi' 


.   |Am-d.  187T.]     Woi 


Where  the  judgment  debtor  is  a  woman,  she  is  entitled  t«  the 
snnic  e^emplions,  from  levy  and  sale  by  virtue  of  an  execntioo, 
HUhject  to  the  name  oiceptions,  aa  prescribed  In  the  laat  l"« 
Kectious.  in  the  case  of  a  householder. 


exempt  from  ezeeatloa  aad  otker  IckkI  proAeedlmi 

The  pay  and  tmunty  of  a  non-com misaioned  officer,  muaiciaB  or 
private  in  the  military  or  naval  service  of  the  United  States  or 
the  state  of  New  York;  a  laud  warrnnt,  pension  or  other  reward 
lieretofore  or  hereatier  gronted  by  the  United  Btatea.  or  by  ■ 
slate,  for  military  or  navel  services;  n  sword,  horse,  medal,  em- 
blem or  devi<-e  of  any  kind  presented  aa  a  testimonial  for  ser- 
vices rendereil  in  the  military  or  naval  w-rrlee  of  the  United 
States  or  a  state;  and  the  untfonn,  arms  and  equipments  wlikk 
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were  used  b;  a  person  in  that  service,  are  also  exempt  from  lerf 
and  aal^i  bj  virtue  of  an  eieeution,  and  from  aeizure  fur  nun-pay- 
meat  of  taxeK,  or  in  auy  other  legal  proceodinx;  except  that  real 

Eropert7  purrhnsed  with  the  proeeeda  of  a  penaion  granted  by  the 
lnit«]  States  for  military  or  naval  Hervlees,  and  owned  by  the 
pei)sioi>er,  or  bj  his  wife  or  widow,  ia  snhjeet  to  Beisure  and  sale 
for  the  collectioD  of  taiea  or  aBBeeamenta  lawfully  levied  thereon. 
I.  IWT.  ch.  SW.    In  effect  Sept.  I,  18»e.     (Probable  error  tor  ISBT.) 


law  from  levy  and  sale.     ^ 

for  one  year  after  the  colleetion  thereof,  1 

virtue  of  an  exeeution,  and  from  aeizure  1 

ce«diiiK. 

Land,  eet  apart  as  a  family  or  private  burying  ground,  and 
heretofore  designated,  as  preHtribed  by  law,  in  order  to  exempt 
the  same,  or  hereafter  deHignated  for  tbat  purpoHe,  as  prescribed 
in  the  oeit  aectioD,  la  exempt  from  sale,  by  vlrtoe  of  an  execu- 
tion,  npon  the  following  cnnditions  only: 

1.  A  portion  at  it  mnat  have  been  aritiHlly  nned  for  that  parpose. 

2.  It  must  rot  exceed  in  extent  ooe-ronrth  of  an  acre, 

H.  It  mnst  not  contain,  at  the  time  of  its  desittnation,  or  nt  any 
time  afterwards,  any  buildlag  or  utriictnre,  except  one  or  more 
vaults,  or  other  places  of  deposit  for  the  dead,  or  mortoary  monn- 

I^  U4T.  elL  SB,  I  I,  >Bd  part  ot  |  2  («  Bdm.  QSO),  am'd. 


J  notice,  containinc  a  full  description  of  the  land  to 

br  exempted,  and  stating  that  it  has  been  set  apart  fur  a  family 
or  private  burying  Kround,  must  be  snbscribed  by  the  owner; 
acknowledged  or  proved,  aud  rertiSed,  in-like  manner  ax  a  deed 
to  be  recorded  In  the  county  where  the  land  is  situated;  and 
recorded  in  the  office  of  the  clerk  or  register  of  that  'county,  in 
the  proper  book  for  recording  deeds,  at  least  three  days  before 
the  sale  of  the  land,  by  virtue  of  the  execution. 

L.  1S4f.  eta.  8S,  the  naldne  at  |  2,  iin'd. 

I    1S»T.    [AH'd,  1883.]     HSBrateadi  when    esemplrd. 

A  lot  of  land,  with  one  or  more  buildings  thoreoo.  not  exceo<1- 
lag  in  value  one  thousand  dollars,  owned,  and  occnpied  as  a  resi- 
dence, by  a  householder  having  a  family,  and  heretofore  desig- 
nated aa  an  exempt  homestead,  an  prescribed  by  law.  or  here- 
after desiimatcd  for  that  purpose,  rn  prescribed  in  the  next 
sectioB,  fa  exempt  from  aate.  by  virtue  of  an  execntion.  issued 
■pan   >    Judgment,    recovered    for    a    debt   eontraeted   after   the 
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thirtieth  day  of  April,  eighteen  hnudred  and  fifty:  unless  thr 
judtcnieut  wus  rwoTered  ivhoUy  for  a  debt  ot  debts,  contracLed 
before  the  designatiou  of  the  propert)-,  (or)  for  the  piir<-bnw>- 
iiioney  thereof.  But  no  property  heretofore  or  hereafter  denii?- 
uated  as  an  exempt  homexlead,  as  presiTllHVi  by  law,  or  by  the 
next  seetion,  shall  be  eieiiipt  fnim  taxation,  or  from  sale,  for 
non-payment  of  taxes  or  asxessmentn. 
lu  1BB0.  eh.  2eo  <4  Edm.  OSS),  flnt  ■culi^nri'  of  t  I:  L.  I88S.  eh.  IH. 


J.  conveyance  thereof,  statinR.  in  substanoe, 
1  be  held  as  a  homestead,  exempt  from  gale 
tiy  virtue  or  an  execution,  must  be  recorded,  a.s  prescribed  by 
law;  or  a  notice,  containing  a  full  description  of  the  properly. 
and  statinR  that  it  ia  desicned  to  Iw  bo  held,  must  be  siibscrihid 
by  the  owner,  acknowledged  or  proved,  and  certified,  in  lite 
manner  as  a  deed  to  l>e  recorded  in  the  county  where  the  prop- 
erty in  sitnated;  and  must  be  recorded  in  the  office  of  the  clerk 
nf  that  county.  In  a  book  kept  for  that  purpose,  and  styled  thf 
■■  homestead  exemption  tiook.'' 
L.  IBM,  cb.  260  (4  Edm.  332),  part  of  |  2. 

I  1899.  Murrled  woBiMt'*  bonaeateadt  whvn  eseaipt*d. 

A  lot  ot  land,  with  one  or  more  buildings  thereon,  owned  by 
a  married  woman,  and  occupied  by  her  as  a  residence,  may  he 
designated  as  her  exempt  homeatefld,  as  prescribed  in  the  lam 
flection;  and  the  property  so  designated  is  exempt  from  ssle.  t? 
virtue  of  an  execution,  under  the  name  circumstances,  and  snlj- 
ject  to  the  same  exceptions,  as  the  homestead  of  a  householder, 
having  a  family. 

S«e  I  13»2,  ule. 

t  1400.  "When  exemption  to  contlnne  nTt«r  owner's  deatk. 

The  exemption,  prescribed  by  the  last  three  sections,  cootinues. 
after  the  death  ot  the  person  in  whose  favor  the  property  was 
exempted,  as  follows; 

1.  If  the  deeedent  was  a  woman.  It  continues,  for  the  benefit 
of  her  surviving  children,  until  the  majority  of  the  youngest 
Kurviving  child. 

2,  If  the  decedent  was  a  man.  it  continues,  tor  the  benefit  ot 
his  widow  and  HUrviving  children,  until  the  majority  of  the 
youngiiit  surviving  child,  and  until  the  death  of  the  widow. 

Hut  the  cxemptiou  ceases  earlier,  if  the  properly  oeases  to  be 
occupied,  as  a  residence,  by  a  person  for  whose  benefit  it  may 
BO  continue,  except  as  otherwise  preF<'ribed  in  the  next  Bection. 

L.  ISGO,  cb.  Seo  (4  Kdm.  632).  H'CoiuI  H-mtcDCe  at  ;  1.  loi'd. 

I  1401.  EsemplloBi  iTlieii  not  aSected  by  lempomiT'  >«■- 
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of  the  occupation  vt  the  exempt  property,  as  a  residt'Dcc,   fur  a 

Eriod   not  em-cwliug  one  jear.  which   w-ciin*  in  coiweiiuciife  ut 
Jurr  to,  or  iJestructioD  of,  the  dweltiuK  bouse  upou  the  premises. 

I  t402.  If  -rmlmr  at  homMtesd  cice«dii  *1,000,  Ilea  nt- 
tsfbPB  to  ■orpluii. 

Tbe  exemptiou  of  a  hoDiextead.  othern-Jse  valid  under  the  pro- 
riHionB  of  thJK  arlk-le.  is  not  void,  betnuHc  the  value  of  the  prop- 
ert.v,  dosifrnated  an  ewnipt,  pxcceilK  one  thonwiud  dollars.  Iti 
that  case,  the  lien  of  a  judfcmeut  nttat-hpn  to  the  Hurplun,  ax  if 
the  pmiHTt;  had  not  liecn  di>i<iKaat<>[l  an  an  exempt  homestead; 
but  the  properlr  cannot  be  sold  by  virtue  of  nn  execution,  Issuitl 
upon  »  judgment,  iih  aKninst  n'hi<'h  it  In  exi'nipt.  After  the  re- 
turn of  such  an  ext'ctition,  Ihe  owner  of  the  indnnent  may  main- 
tain a  judgment  creditor's  action,  to  procure  a  judRment.  direct- 
ing  a   sale  of  the  property,   and   enforcing  his  lien  upon  the 

I  140S.  Id. I  how  vroeeeda  to  be  Marahalled  vrh«ii  prop- 
erty ■•   aold. 

Where  the  judgment,  in  n  juilfrment  creditor's  action,  brought 
as  prescribed  in  the  Inst  section,  or  in  any  other  nctiou  afFecting 
the  title  to  an  exempt  homestead,  directa  the  sale  of  tbe  property. 
Ihe  court  mnst  no  niarxha)  the  proceeds  of  the  siite.  that  the 
right  and  interest  of  each  persoD  in  the  proce^ls.  sfaall  corre- 
spond, as  nearly  as  may  be,  to  his  right  unil  interest  In  Ihe  prop- 
erty sold.  Money,  not  exceeding  one  thousand  ilollars.  paid  tii  a 
jodgment  debtor,  as  representing  his  interi'st  in  the  pro^'eeUs.  is 
exempt  for  one  year  after  the  jinyment.  as  the  propt-rty  sold  was 
exempt;  nulcsa.  before  Ihe  expiration  of  the  .venr,  he  causeK  renl 
property  to  he  designated  as  an  exempt  homestead,  as  prescribed 
in  section  1,S08  of  this  act;  in  which  case,  the  exemption  ceases, 
with  respect  to  so  much  of  Ihe  money,  as  was  not  expended  for 
the  purchase  of  that  property:  and  tbe  exemption  of  the  property 
■o  designated  extends  to  every  debt,  against  which  the  proiHrty 
sold  was  exempt.  Where  the  exemption  of  property,  solil  as  pre- 
Kcrtbeil  in  this  section,  has  been  continued  after  the  judgment 
debtor's  death,  or  where  he  dies  after  the  sale,  and  before  pay- 
ment to  blm  of  his  proportion  of  the  proceeds  of  Ihe  sale,  the 
ronrt  may  direct  that  portion  of  the  proceeds,  which  represents 
his  interest,  to  he  invested,  for  the  benefit  of  the  person  or  per- 
sons, entitled  to  the  benefit  of  the  exemption;  or  to  be  otherwise 
disposed  of,  ns  justice  requires. 

I   1404.    (ABi'd,  1804.1      Ezenptlon   of  real  property!  hovr 

The  owner  of  real  property,  exempt  as  prescribed  In  this  article, 
may.  at  nny  time,  subscribe  a  notice,  and  personally  acknowledge 
the  exettition  thereof,  before  an  officer  authorized  by  law  to  take 
the  nrknowledgment  of  a  deed,  to  the  effect  that  he  cancels  all 
pxemplions  from  levy  or  sale  by  virtue  of  an  execution  sffectlng 
tbfi  property,  or  a  particular  part  thereof,  fully  described  In  the 
STOm 
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notice.  The  canrellatian  takes  effect  when  Rocb  a  DOtic«  is  re- 
corded, R9  prescribed  ]u  thin  article  for  recording  a  notice  to  effect 
the  exemption  so  canceled.  Any  other  releaw  or  waiver,  hwt^ 
after  executed,  of  an  exemption  of  real  pro[>erty,  allowed  b;  thin 
article,  or  of  nu  exemption  of  a  homentead,  or  a  private  or  fatuilr 
lmryiij(r-gronnd,  allowed  by  the  proTisionn  of  law  heretofore  la 
force,  to  void:  provided,  however,  that  nothins  herein  contained 
Hhall  be  HO  coiistrned  as  to  prevent  the  hnsband  and  wife  from 
jofntlj  conveying  or  mortgaging  properly  so  exempt. 
L.  18S4,  cb.  20Z.  ^^^ 
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ABTICLB   SBCOMD. 


_._ nera  before  lev)-,  not  "Hscted. 

1410.  BiKattaii    mxj   be   letled    upoa   curruit   moaer- 
"".  LcTT  QpoD  certilD  evldencci  of  debt. 

L  Intemt  of  ballot  In  laodt  pledEed  nu;  bg  lotd. 

t.  Wbem  partiun  nu;  Jipplr  'or  rcloata  of  property  lATled  Dpon, 

,414.  OBdertiklnc  to  b«  (tv«. 

I    ODdertaklpg    ODuns    to    otber   Judgment    eredltort- 


lExlnit    affieer.     Indemnitor*    maf  be    i 
im.  Hotka  ^  apiUcatSoD  and  imoti  tbemipoa. 
MAted  to  part  of  propertT. 


IOC.  AppUcitloii  wlwn  oDmr  la  totMd  n 

14M.  bKm    Of    tb*    order. 

UXt.  (MBccr  to   wbom   Isdemnltr  1*  glTea,   raqnlrad  to  gin   notte*  et 


I  MOO.  FerBOmsl  property  boand  by  exeentlOB. 

The  goods  and  chattels  of  a  judgment  debtor,  not  exempt,  br 
npreM  prorision  of  la.w,  rrom  levy  sod  sale  by  virtue  o(  Bn 
dccntioD,  sod  his  other  perBonal  property,  which  is  espreiiBty 
fcdired  by  law,  to  be  BUbject  to  levy  by  virtue  of  an  eietution, 
•re,  when  altaated  within  the  Jnrladlction  of  the  officer,  to  whom 
tn  eiecation  against  property  is  delivered,  bound  by  the  execution, 
trran  the  time  of  the  delivery  thereof  to  the  proper  officer,  to  be 
tsecoted;  but  not  b<4ore. 

t  K.  8.  an,  I  IS  (a  .vom.  STW.  am'd. 

]  14(W.  Opder  ol  preference  •mons  execatlon*. 

Where  two  or  more  eiecntioae  against  property  are  iaaoed, 
DBt  of  the  Bame  or  different  coarts  of  record,  against  the  Bume 
Judgment  debtor,  the  one  first  delivered,  to  hd  officer,  to  be  ese- 
nled,  baa  preference,  not witbHtati ding  that  a  levy  is  first  made, 
to  Tlrtne  of  an  eiecntion  anbseqnently  delivered;  but  if  a  levy 
vra  and  sale  of  personal  pnverty  has  been  made,  by  virtue  of  the 
inlor  execution,  before  an  actual  levy,  by  virtue  of  the  senior 
eiecatfon,  the  same  property  shall  not  be  levied  upon  or  sold,  by 
rtrtne  of  the  letter.* 

U..  i  14.  ain'd, 

i  um.  Id.(  when  KftKobmeata   >lM>  &rc  laaned. 

Where  there  are  one  or  more  executions,  and  one  or  more  war- 
nat*  of  attachmmt,  against  the  property  of  the  same  person, 
tkide  prescribed  in  the  lavt  section  prevails,  in  determining  the 
ITCfereDces  of  the  execntiona  or  warrants  of  attachment;  the  de- 

•■  utter." 
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fendftnt  in  the  warranta  of  attachment  being,  tor  that  pnrpOM, 
Kgarded  as  a  Judgmeut  debtor. 

S  B.   8.  aw,   i   IS,   im-d. 

I  1408>  Id.i  when  laa«ed  from  eavrt  not  of  re«ov4U 

Bnt  an  execution,  issued  out  of  a  court  not  of  record,  or  ■ 
varrsnt  of  attachment,  granted  in  an  action  [lendiug  in  a  court 
not  of  record,  it  actually  levied,  has  preference  o»er  another  execn- 
Hon,  issued  out  of  any  court,  of  record  or  not  of  record,  which  haa 
not  been  prerioualy  levied. 
la.,  I  W,  wd'a. 

t   1400.  Title   of  bonk   flde   pnpckaacra  beforo  Iott,   mot   - 

The  title  to  personal  property,  acqnired  before  the  actual  lerj 
of  an  execulion,  by  a.  purchaser  in  good  faith,  and  without  notice 
that  the  execution  has  been  issued,  is  not  affected  by  an  esecn- 
tion  delivered,  before  the  purchase  was  made,  to  an  officer,  tff  be 

executed. 


f  1430.  [Am'd,  187T.]     Bicoatlon  m>T  b«  levied  apOK  «■!> 

The  officer,  to  whom  an  eieculion  againat  property  is  delivered, 
mnst  levy  upon  current  money  of  the  United  States,  belonging  to 
the  Judgment  debtor;  and  must  pay  it  over,  as  so  much  money 
collected,  without  eiposicg  it  tor  sale;  except  that  where  it  con- 
sists of  gold  coin,  he  must  sell  it,  like  other  personal  property; 
unless  he  is  otherwise  directed,  by  an  order  of  a  judge,  or  by  the 
judgment  in  the  particular  cause. 

SnbeUmUd  tor  3  B.  8.  Oas,   g   18. 

I  1411.  [Am'd,  187T.]  LcTr  npoa  oertKln  OTtdcMoaa  •< 
debt. 

The  officer,  to  whom  an  execution  against  property  la  delivered, 
must  levy  u!>on  and  sell,  a  bill,  or  other  evidence  of  debt,  beloox- 
Ing  to  the  judgment  debtor,  which  wns  issued  by  a  moneyed  corpo- 
ration to  circulate  as  money,  or  a  bond,  ur  other  instrument  for 
the  payment  of  money,  belonging  to  the  judgment  debtor,  which 
was  executed  and  issued,  by  a  government,  state,  county,  pnMic 
officer,  or  ciuuicipal  or  other  eoriwratlon,  and  ia  in  terms  nego- 
tiable, or  payable  to  the  bearer  or  holder. 

I  B,  8.  »M,  i  IS,  unl'il. 

I  1413.  iBterent  of  bailor  In  vooda  pledved  mnT  ba  avid. 

The  interest  of  the  judgment  debtor  in  personal  property,  sub- 
'""'  "0  levy,  lawfully  pledged,  for  the  payment  of  money,  or  the 


performance  of  a  contract  or  Bgrcement,  may  be  sold,  _  ..  . 
iande  of  the  pledgee,  by  virtue  of  an  eiecution  against  property. 
The  purchaser  at  the  sole  acquires  all  the  right  and  interest  of 
the  Jadginent  debtor,  and  is  entitled  to  tbe  possession  of  the  prop- 
erty, on  complying  with  the  terms  and  conditions  upon  which  the 
lodgment  debtor  could  obtnin  possession  thereof.  This  sectloa 
4oes  not  apply  to  property,  of  wblch  the  jndgment  debtor  Im  tmeoB- 
iltionslly  entitled  to  tbe  po«se«Blon. 
Id.,  I  10.  Bm'd. 
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I  141S.  Whea  t^mrtm^rm  b&t  Kpplr  '•>'  ralcwie  of  property 

Where  BQ  officer  hoB  seized  peTHonal  propertj  of  a  partDership, 
before  or  after  its  dissolutioii,  upon  a  levy  upon  the  iatereat 
thereia  of  ft  partner,  made  by  virtue  of  an  execution  aKatnst  bia 
individual  propert;,  the  other  partDeca,  ur  former  partnen,  hav- 
ing au  iuterest  in  the  property,  or  an;  of  them,  may,  at  any  tkne 
before  the  sole,  apply  to  a  judge  of  the  court,  or  to  the  count; 
jDdKt  oi  the  county,  where  the  aeiiure  naa  made,  upon  an  affi- 
davit, ahowiug  the  facta,  for  an  order,  directing  tbe  officer  to 
leleaHe  the  property,  and  to  deliver  it  to  the  applicant. 

I   1414.  UndcrtKklnc  to  be  arlven. 

Upon  Huch  an  application,  tbe  appUcsnt  mast  give  an  nnder- 
taking,  with  at  leaat  two  auretiea,  approved  by  the  judge,  to  the 
effect,  that  he  will  account  to  the  purchaser,  upon  tbe  aale  to  be 
made  by  virtue  of  the  execution,  of  the  interest  of  the  judgment 
debtor  in  the  property  seized,  in  like  manner  as  he  would  be 
bo&nd  to  accouut  to  au  aBsigtiee  ot  such  an  interest;  and  that 
be  vrill  pay  to  the  purchaaer  the  balance,  wbich  may  be  found 
due  upon  the  accounting,  not  exceeding  a  aum,  specified  in  the 
Qudertaking,  which  must  be  not  iess  than  the  vaUie  of  the  interest 
«r  the  judgment  debtor,  in  tbe  property  seiied  by  tbe  sberiS,  as 
Axed  by  tbe  judge.  The  provisious  ot  sections  ti05  and  686  ot 
this  act  appi;  to  the  proceedings,  taJcen  as  prescribed  in  this  and 
the  last  section. 
Sh  I  <M.  ula. 

I  141B.  ProvlaloB,  where  B  nsTraat  of  attackmcn*  kss 
also  been  le-rled,  e(e. 

Where  a  warrant  of  attachment  has  t>een  levied  upon  the  inter-  ■ 
nt  ot  a  defendsnl,  aa  a  partner,  in  i>ersonal  property  of  a  partner- 
■faip,  and  tbe  attachment  baa  beou  discharged  as  to  that  interest. 
aa  prescribed  in  sections  693  and  694  of  this  act,  a  levy,  by  virtue 
of  an  execution  against  his  individual  property,  cannot  be  made 
upon  his  interest  on  the  same  property,  anless  the  warrant  of 
attactament  bas  been  vacated  or  annulled. 

I  141>.  'Whe>  the  Hndertaklav  ejaorea  to  other  Jndsmeat 

Where  personal  property  of  a  partnership  baa  been  releaaed, 
opoti  giving  an  nndertaking.  ae  prescrilied  in  the  last  three  sec- 
tiODa,  if  the  execution,  by  virtue  of  which  tbe  levy  was  made,  Is 
set  aside,  or  is  satisfied  without  a  sale  of  tbe  interest  lerled  upon, 
the  nndertakiDg  enures  to  the  benefit  of  each  judgment  creditor  ot 
the  same  judgment  debtor,  then  having  an  execution  In  the  bands 
ot  the  same  officer,  or  ot  another  officer,  having  authority  to  levy 
upon  that  interest,  as  if  it  bad  been  given  to  obtain  a  release  from 
m  seitnre,  made  by  virtue  of  sncb  an  execution. 

I  1417.  How  pBrtner'a  Interest  Bald)  rlshta,  eta.|  ot  par* 

Where  persohal  property  of  a  partnership  has  been  so  released, 
the  Interest  of  the  jadgment  debtor  therein  may  be  sold  by  tbe 
•Seer;  and  the  purchaser,  upon  the  sale,  acquires  all  that  Interest, 
sa  if  he  was  an  assignee  thereof.  If  the  purcbase-money  exceedi 
the  amODiit  of  all  the  eiecntlons  and  warrants  ot  attachmMit, 
IfftloMt  tlw  proper^  of  the  same  judgment  debtor,  of  nUcb  tb* 
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officer  bas  uutice,  aud  at  tbe  lawful  !«!«■  and  cbacsM  thercMi,  the 
officer  must  pay  the  surtilua  luto  court,  for  the  benefit  of  tlw  iud(- 
ment   debtor,   or  other  person  entitled  thereto. 

I  1418.  Claim  •!  property  br  ■  third  peraoK,  hair  triad. 

If  pergonal  properly,  levied  upon  aa  the  property  of  the  Jtidc- 
ment  debtor,  is  ciaiioed,  b;  or  in  behalf  of  anoUier  person,  as  ua 
property,  the  officer  may,  in  bis  discretion,  enwanel  a  JD17  to  trr 
tbe  yalidity  of  the  claim. 

are  f  SET,  inte;  ■!»  H  lOS-llO,  nnta. 

I  1419.  [Am'd,  18VB.]  ProeerdOsa,  If  olalHKat  ■■ooccda. 
If  by  their  inquiuition  the  jurors  Had  that  the  property  belonsa 
to  tbe  claimiint,  tbey  inuBt  also  deti>rmlne  ita  valae.  ThereupoQ 
the  officer  ma;  relinquiHh  the  levy,  unleiB  tbe  iudgmeut  creditor 
gives  him  an  undertahing  with  at  least  two  sufficient  auretiea.  to 
the  effect  that  the  sureties  will  indemnify  him  to  an  amount 
therein  apedfied,  not  le«a  Ihaa  twice  the  yalue  of  tbe  proper^  aa  de- 
termined by  the  jury,  and  two  hundred  and  fifty  dollars  in  mddi- 
tion  thereto,  against  all  damages,  costs  and  expenses,  in  an  action 
to  be  brought  against  him  by  any  person,  by  the  dainoant.  hla 
assignee,  or  other  represent atWe,  by  reason  of  tbe  lerx  uikhi, 
detention  or  sale  of  any  of  the  property,  by  Tirtne  of  the  execo- 
tion.  If  the  undertaking  is  given,  the  officer  must  detain  tbe 
pro()erty  as  belonging  to  the  Judgment  debtor.  Where  an  under- 
taking is  given  to  indemnify  au  officer,  be  must,  within  two  daya 
after  tbe  giving  of  the  said  undertaking,  cause  the  same  to  be 
filed  In  the  office  of  tbo  clerk  of  the  court  out  of  which  the 
execution  was  issued,  and  serve  upon  the  claimant,  his  assignee  or  - 
other  represeulative,  and  the  judgment  creditor,  or  the  attonter 
whose  name  is  subscribed  to  the  execution,  a  copy  of  the  said 
ondertaking,  with  a  notice  of  the  Justification  of  tbe  soretlei 
thereon.  The  justification  must  take  place  before  a  judge  of  tlw 
court  out  of  which  the  execution  was  issued,  at  a  time  to  be  speci- 
fied In  the  notice,  which  must  l>e  not  less  than  two  nor  more  than 
five  days  after  service  of  said  notice.  L'or  the  purpoae  of 
justification,  each  of  the  sureties  upon  the  andertakiiir  naiut 
attend  before  the  judge,  at  the  time  and  place  mentioned  in  tive 
notice,  and  be  examined  on  oath,  on  the  part  of  the  claimant,  his 
assignee  or  other  rehires  en  tative,  touching  his  sufficiener  In  such 
manner  as  the  judge  in  bis  discretion  Ihmks  proper.  The  exaon 
Ination  nay  be  adjourned  from  day  to  day,  until  it  Is  cosiplcted, 
but  such  adjournment  must  be  always  to  tbe  next  judicial  day. 
If  required  by  tbe  claimant,  bis  assignee  or  other  represmtatire, 
the  eiatainntioQ  must  t>e  reduced  to  writing  and  subscribed  by  the 
sureties.  If  the  judge  finds  the  sureties  sufficient,  be  muart  annex 
the  examination  to  the  undertaking,  indorse  bis  allowance  tbcrcoa, 
and  cause  the  said  undertaliing,  together  with  tbe  examlnatka 
of  the  sureties,  to  be  filed  with  tbe  clerk  of  tbe  court.  Tberc~ 
upon  the  sheriff  is  released  aud  discharged  from  all  furtii(T 
liability  by  reason  of  the  levy  upon,  detention,  and  sale  of  (he 
property  seized.  When  any  such  undertaking  shall  bave  been 
approved  and  filed,  as  hereinbefore  provided,  tbe  clerk  of  the 
court  shall  immediately,  upon  the  same  being  filed,  index  the 
same  in  tbe  index  book  In  his  office,  under  which  exeeuttona  m 
indexed,   under   tbe  title  of   tbe  suit  In   which  the  ex«c«ttQB  ia 

b.  late,  eh.  an.  bm  I  «>■,  ut^ 

W4  ,-  . 
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I  14SO.  iMQOlaltlon  not  io  yrclndlce  clitliBKat*a  rlrht. 

If  the  property  1b  found  to  belong  to  the  detenditDt.  the  fiDdfug 
does  not  prejadice  the  right  ot  the  clainuuit,  to  bring  aa  action 
to  recoTer  the  property  so  levied  upon,  or  damages  by  reason 
of  the  levy,  detention,  or  sak. 
8m  it  lOe  iDd  loe,  iDd  wT-an.  ute. 

I  1411.  (Am'd,  1887,  1900.1  ■>>  uttlon  aCBiliBt  oBoer,  In. 
Ae^ultMFB  aa^T  be  aBkBtltnted  U  defeadanta. 

Where  an  action  to  recover  a  chattel  or  rhtttels,  hereafter 
levied  upoD  by  virtue  of  an  eseoution.  or  several  executions,  or 
A  warrant  of  attachment,  or  several  warrants  of  Btta(.'hiuent, 
or  to  recover  ilaniageH  by  reason  ot  n  levy  or  levieH  upou  de- 
tention, sale  or  sales  of  personal  property,  hereafter  made,  by 
virtne  of  an  eiecution  or  several  eiecatigns.  or  a  warrant  of 
attachment,  or  several  warrants  of  attachment,  is  brought 
against  an  officer,  or  against  a  person  who  ncted  by  bis  com- 
mand or  in  his  aid,  it  a  bond  or  bonds  or  written  undertaking 
or  nndertaking*  indemnifying  the  ofDcer  againRt  tbe  levy  or 
levies,  or  other  act  or  acts,  baa  been  given  in  behalf  of  the 
Jndgmetit  creditor  or  the  several  judgment  creditors,  or  the 
plaintiff  in  tbe  warrant  or  the  plaintiffs  in  tbe  several  ^arraota, 
either  before  or  after  the  commenc'eiueut  Of  tbe  action,  the 
persons  or  ponton  or  the  severaJ  persons  who  gave  it  to  them, 
or  the  survivors,  if  one  or  more  are  dead,  may  apply  to  the 
roart  for  an  order  to  subatitate  the  applicant  or  seven) I  ap- 
plicantti  as  defendants  in  the  action,  in  place  of  the  officer  or  of 
the  person  so  acting  by  bis  command  or  in  his  aid:  and  tbe 
court  may  upon  apphcation  ot  the  offlt'er,  or  in  case  of  hie  death, 
npon  the  application  of  bis  legal  representatives,  grant  an  order 
sabatituttng  tbe  indemnitors  a  a  defendants  in  the  action,  in 
place  ot  the  officer  or  of  the  person  so  acting  by  his  commancl 
or  in  hia  aid. 

I.  ISM,  cb.  4U:  L.  1W».  cb.  lis.     Id  (Sect  Bept.  1,  l»0O. 

I    14ax.    [Ab'«.   I98T.]    Notice    of   applicatlom    and    pFOota 

th«r«B»OB. 

Where  the  appliottion  Is  made  by  the  officer,  notice  of  the 
■imlieatlon  must  be  given  to  the  Indemnitors  or  their  attornMr, 
■wd  also  to  the  attorney  for  the  plaintiff.  If  the  pleadings  do 
Dot  enfflciently  show  that  the  case  Is  one  where  the  order  may 
be  granted,  the  facts  with  respect  thereto  must  be  shown  by 
affldarit  or  other  competent  proof.  Where  the  application  Is 
made  by  the  indemnitors,  or  one  of  them,  the  motion  papers 
most  contain  a.  written  consent  tn  be  made  defendant  m  the 
action  executed  by  each  person  wbo  executed  the  instmrnent  or 
inatnunents  of  indemnity,  unleu  proof  by  affidavit  is  furnished 
that  thoae  wbo  do  not  consent  are  dead.  Each  consent  must  be 
adbiawledged  or  proved  and  certified  in  like  manner  aa  a  deed 
lo  b^  recorded  In  the  county,  and  notice  of  the  application  must 


I  14S8.    [Am'd,    1S8T.]    Terms  mar  be  Imposed. 

Upon  granting  the  order  the  conrt  may,  in  its  discretloD.  1 
quire  the  indemnitors  to  fnmish  additional  secnrity  to  the  pl«: 
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Uff  and  io  par  the  renBonahle  ezpenacB  of  the  defendint,  ■ 
■arily  Incurred  before  Ihe  order  JB  graDted,  or  it  iur;  imiKtw 
other  termB  for  the  Becurity  of  eitber  of  tbe  oriKuuU  virti 
justice  reQuirei. 

I  14S4.  [Am'd,  IBSr.]  n'hen  Indcmaltr  rrlatrd  to  pm 
propert)-. 

If  tbe  tndemnit;  given  related  to  a  part  only  of  the  piO] 
the  court  may,  la  a  proper  case,  direct  that  the  actiou  be  di 
JDlo  two  actiouB.  that  the  iademnitora  be  substituted  ■>  di 
anta  ia  oue  witboul  affecting  tbe  other,  and  that  the  eo^C 
in  each  action  be  limited  to  that  part  of  tbe  property  in  n 
to  which  it  iB  to  be  continued.  Where  such  an  order  i«  m 
ainiilar  apiilicuiiun  may  be  aubBequeiitly  made  in  the  i 
which  proceeds  against  the  oriKinaJ  defendant. 
L.  1SS7.  cb.  401. 

I  I42B.  [AiD'd,  18S7.1  Appll«Bttan  when  aaeer  In  i< 
ITlth  Indcmaltora. 

If  the  officer,  or  person  acting  by  his  command,  or  in  hi 
la  joineil  as  s  defendant,  with  all  the  indemnitore,  he  may 
for  an  order  to  strike  out  his  name  aa  a  defendant.  If 
Joined  as  a  defendant  with  one  or  more,  but  not  all  of 
Eie  may  apply  for  un  order  substitutiuE  those  who  are  not 
with  blm  an  defendants  in  his  piaee.  In  either  ease,  the 
i!ation  is  made  in  the  same  manner,  and  Ib  subject  to  tbe 
provisions,  as  i(  made  as  prescribed  la  section  1421  of  tbii 

I  1438.  BKeet  of  tli«  order. 

An  order,  made  as  prescribed  in  the  laRt  five  eectlona,  t, 
not  afFect  the  merits  of  the  cause  of  action,  or  of  tbe  defel 
except  BO  far  as  it  limits  the  controversy  to  particular  propel 
But  if  the  anbRtititted  dr  remaining  defendants  recover  jndgini 
they  are  entitled  to  single  coats  only.  If  the  action  Is  diM 
tinned,  or  the  complaint  dismiBBed,  a  new  action  may  be  1 
aa  if  tiie  former  actiou  bad  not  been  brongbt. 

I  14a7.  [Aio'd,  186T.)    OBcff  to  nkou  ImdemBlly  !■  d' 
Prqnlrrd  Io  BtTe  aotlee  at  actloa. 

Where   an   action    is   brought   in   a   case   where ,.   . 

perBona  are  entitled  Io  make  an  applleation  for  an  order  of 
stitution,  or  where  one  or  more  peraons  are  liable  to  be  aubsti' 
SB  dorendants,  as  prescribed  io  section  one  thonsand  four  . 
dred  and  twenty-one  of  this  act,  the  officer  to  whom  the  Ini 
mcnt  or  inBlrumonta  of  Indemnity  waB  given  cannot  maiof 
an  action  fherenpon  against  a  person  entitled  to  make,  bot  ' 
baa  not  made,  anch  an  anplicntinn.  nr  who  is  liable  to  be 
has  not  been  Bnbstituled  as  a  defendant,  nnleas  notice 
the  commencement  of  the  action  azainst  the  officer,  or  I 
ponion  aeting  by  his  command  or  in  his  aid.  Is  given  before  I 
trial  thereof,  or  at  least  ten  days  before  Judgment  by  default 
taken  therein  either  to  attorney  or  aeveral  attorneys  nil 
name  In  or  aeveral  names  are  aubscribed  to  the  execatJoD 
several  executiona  or  warrants  of  attachment  or  aeveral  warn 
of  attachment,  or  pcreonally  to  tbe  Judgment  credlMr  or  a 


UOD 

ir  a9 


c  13,  t.  3.  a.  3  PERSONAL  PKOPBRTY.  gg  1428-2ft 

ilora,  or  the  plaintiff  or  severttl  plalntUEs  Id  the  action  In  which 
Che  warrant  of  BttAchmeot  was  or  several  warraata  of  attach- 
ment were  issued,  or  to  one  ol  the  perBou«  who  executed  the 
instrument  or  instruraents  of  iDdemmt;. 

U   ISST.  A.  1C2. 

I  1428.   Sale  of  weraoiuil  vrowertri  Itafr  m&de. 

Pemonal  pcoperljr  must  be  offered  for  sate,  in  such  lots  and 
parcels,  aa  are  calculated  ti>  briuK  the  highest  price.  Bzcept 
where  Ihe  officer  is  eipressly  anthoriaed,  by  this  article,  to  sell 
property,  not  in  his  possession ,  personal  jiroperty  shall  not  be 
offered  for  sale,  unless  it  is  present,  and  within  the  view  of  those 
attending  the  sale. 
3  B.  &  307.  I  23  (2  Edm.  SSI),  am'd. 

leil. 

i  place  of  a 

aale  of  pereooal  property,  by  virtue  of  an  execution,   mnat  be 
civen,  by  posting  conspicuonBlT  written  or  prluted  notices  thereof, 
in  at  leuKt  three  public  places  of  the  town  or  city,  where  the 
sale  fn  made. 
U..  I  S.     8m  B  T.  *  O.  210. 


D,g,t,ioflb,GoogIe 


REAL  PROPERTY. 

ABTIOLB  THIRD. 


Sale,  redemption,  and  conveyance  of  real  property:  rights  and  Ua- 
bilitiea  of  pereona  interested. 


.tX.  PrQiwrty,   tow  aeiicrll 

.437.'  MsDPcr  o(  coDductLng 
14SS,  Shsrttt  to   maliH  dupl 


.eiiBthold  prupertj  t] 


«nUl«tC*    Ot    HlC. 


iDlltrator;  aSKt  tlwnrf. 
,na  Mem. 


dtpDtr-iMTUt.  Ob* 


UTT.  Appliffi' 


ider-alTerUr.  < 
tide  to  nie  bj  caroocr,  or  pHMO  urtMOf 
penon  apiwlnleil  dl««,  etc. 
1480.  To  i*bnt  ICKaekold  property  thl"  »FUole  spvUe*. 

^  ^_, ,      real  property",  as  used  Id  thU  and  the  sn^ 

Dfc  article,  iDcltides  leasehold  property,  where  the  lesMe  or  tm 
the  Halt,  o*  at  least  fiye 


asBignec  is  pOHeoent>d.  at  the  . 
Dnexpired  term  of  the  lease,  and  al 
if  any,  erected   thereupon. 
L.  1B3T,  eta.  462,  I 


>  of  the  baildinc  or  bnilt 


yean 
Idinn 


■  Fid    In    trait,    irfe«n    Uakla   ta 
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upon  a  jndgmeDt  recovered  aguinst  tbe  person,  to  wbose  nae  it  is 
■o  held,  in  h  case  where  it  is  prescribed  bj  law,  that,  hj  reason 
ot  the  iuTHlidit;  of  the  trual,  an  estate  vests  ia  the  beaeCciaiT; 
but  special  provision  is  not  otherwise  made  by  law,  for  the  mode 
of  inbjectinfc  It  to  his  debts. 
BatwUtDted  loi  2  R.  B.  SSS,  t  ZS  (Z  Edm..  381). 

I  141tt>  Bgnlty  of  p«devtptloii|  irhcn  not  to  be  sold* 
The  indgment  debtor's  eqaity  of  redemption,  iu  real  property 
mortgaged,  shall  not  be  sold  by  virtue  of  an  elocution,  issued 
upon  a  ind^meitt  recovered  lor  the  mortEsse  debt,  or  any  part 

M..  I  M. 

I  1488.  Direction  to  be  Indorsed  on  exeodtloa. 

Where  an  execution  against  property,  is  issued  upon  a  judg- 
■neot,  specified  Id  the  last  sectlou,  to  tbe  count?  where  tbe 
mortcased  property  is  situated,  tbe  attorney,  or  other  person  who 
SDbBcribea  ft.  mnst  indorse  thereupon  a  direction  to  tbe  sheriff,  not 
to  levy  St  upon  the  mortgaged  property,  or  any  part  thereof. 
Tbe  direction  must  briefly  describe  tlie  mortgaged  property,  and 
refer  to  the  booh  and  page,  where  the  mortguge  is  recorded.  If 
the  execution  in  not  collected  out  of  the  other  property  oC  the 
jtzdgiiient  debtor,  the  sheriff  mnst  return  it  wholly  or  partly  nu- 
satlsGed.  as  the  case  requires. 

I  1434.  [Am-d,  isao.]  Notice  of  SBle  of  real  propertrt  l>otv 
Klvea. 

The  eheriS  who  sells  real 
mast  previonely  give  public 
sale,  as  follows: 

1.  A  written  or  printed  aotice  thereof  raust  be  conspicuously 
fastened  up,  at  least  forty-two  days  before  the  rale,  in  three 
public  places,  in  the  towu  or  city  where  the  sale  is  to  take  place, 
and  also  in  three  public  places,  in  tbe  town  or  city  where  the 
property  U  situated,  if  the  sale  is  to  take  place  in  another  town  or 


1 


"?■. 


.  A  copy  o(  the  notice  must  be  published,  at  least  once  in  each 
m  the  Bi»  weeks,  immediately  preceding  the  sale,  in  ft  newspaper 
ptiblisbed  In  the  county,  or  published  In  an  Incorporated  village, 


_  J*Tt  of  which  is  within  the  county;  if  there  is  a  newspaper 
pnblished  in  such  county  or  village;  or,  if  there  is  none,  in  the 
newspaper  printed  at  Albany,  in  which  legal  notlcea  are  required 
to  be  publisned. 


In  each  notice,  specified  in  the  last  section,  the  real  property  to 
be  Bold  must  be  described  with  common  certainty,  by  setting 
fbrtb  the  name  of  the  township  or  tract,  and  the  number  of  the 
lot  If  there  la  any.  or  by  some  other  appropriate  description.  The 
TBHdity  of  a  sale  Is  not  affected  by  the  fact,  that  tbe  property  sold 
is  part  only  of  the  property  advertised  to  be  sold. 

l£.    I    ».    UD'd. 

I   148&   FcaaItT  fo*  IrrcKvlxHtT  In  Bale. 
A   ahetiS  who  setts  real  pTop<4iT,  by  virtue  of  an  esecutton. 
wtthant  bsvinr  given  notiee  thereof,  as  prescrllied  in  the  last  two 
DtnerwlBe  thoE  at  prpscrtl>cd  in  this  chai>ter,  forfeita 
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onp  thouBBQd  dollars  t 
agfs  ivliicli  llie  iuttet 

3  H,  a.  368,   I  37. 

)  143T.   MunneP  at  coBdnctlns  »m\e. 

Where  renl  iiroiicHy,  offtreO  tor  sale  by  virtue  of  nii  esi-ciilioi, 
GODBiBts  of  tH-o  07  tuore  known  lots,  tmcts,  or  paret-U,  mcU  1«.. 
tract,  or  parcel  mUEt  be  separately  exposed  for  sale.  If  a  porsoii 
who  IB  (he  owner  of.  or  is  entitled  by  Inw  to  redeem,  n  Oistini-l 
parcel  of  tbe  propci-ty,   of  any  other  deecriptlon,  requires   that 

Rnrcel  to  be  exposed  for  snle  xeparatety.  the  sheriff  must  PXpn-~' 
.  nccordinKly.    No  more  real  property  shall  be  exposed  for  ntp. 
than  It  uapeara  to  be  ueceeaary  to  sell,  in  order  to  satiBfy  the 
execution. 
Id..  I  33.  am'd.    S«e  4  T.  &  O.  681. 

{   14.18.  Sli«rlfl  to  make  dnplleate  eerllacitteB   of  nalr. 
The   sheriff,   who   sells   real   property,   by   virtue  of   an    execra- 
tion. miiRt  make  out,  subscribe,  anil  acknowledge  before  an  otKcer 
anthoriKCfl  to  take  tbe  acknowledement  of  a  deed,  duplicate  cer- 
tificates of  the  Bale,  containing: 

1.  The  name  of  each  purchaser,  and  the  time  wbeD  the  sale 

2.  A  pnrticiilar  deBcription  of  the  property  sold, 

3.  The  priei'  bid  for  each  distinct  parcel  aeparately  sold. 

4.  The  whole  consideration  money  paid. 
W..  1  42.  sm'd. 

I  1439.  CcrtlflHte  to  k«  rerorded,   et«. 

The  BherilE  must,  within  ten  days  after  the  sale,  file  one  of  the 
dunlicnte  certificates  in  the  office  of  the  clerk  of  the  county,  nod 
deliver  another  to  the  purchaser.  It  there  are  two  or  inor* 
ptirchnserK,  a  certificate  mnst  be  delivered  to  each.  7T«*  clerk 
must  immediately  record  the  certificate  in  a  book,  kept  \>y  him 
for  that  Durpose,  and  must  index  the  record,  to  the  name  of  the 
judftment  debtor.  His  fees  for  so  doinic  must  be  paid  by  tbe 
sheriff,  ns  part  of  the  expenses  of  the  sate. 

Id..  I  43;  ind  L.   ISCT.  cli.  60.  |  1  (4  Earn.  034),  »Q*a11d>(ed. 

i  1440.  lAm'd,  1881.]  Title  ta  rrnl  prspertr  not  dlTeated 
b*f«ire  derd. 

The  riKht  and  title  of  the  jivlcnipnt  ilebtor.  or  of  a  person  hoM- 
inE  under  him,  or  derivinc  title  tbroutth  him,  to  real  property. 
sold  \tj  virtue  of  an  execution,  in  not  divested  liy  the  s-nlc,  until 
the  expiration  of  the  iieriod,  witbin  vvbidi  it  can  bo  redeemeil.  o» 
prescribeil  in  this  article,  and  the  execution  of  the  sherifTo  de«d. 
But  if  tile  property  is  not  redeemi>d,  and  a  deed  is  cxecnteO 
in  portiiinnce  of  the  sale,  tbe  Ernnlee  in  the  deed  is  ili-enied  to 
hare  I.een  vesied  with  (he  lejral  estate,  from  the  time  of  (ho  ule. 
And  if  the  title  of  HUCh  (Siantee  or  his  asalens  is  adjudged  tat 
any  renBou  or  cause  whatsoever  to  lie  nnll  and  void  In  any  nctioa 
for  that  punmse  liroiijtlit  by  the  judBir..'iit  dclifor  or  his  asslcns. 
sneh  jtidKuient  Bbnl!  have  no  force  or  effect  unless  within  twenty 
ilaj-8  nfler  the  enlry  of  such  iudcnient  the  plaintiff  shnli  pay  t«i 
such  prantec  nr  his  Bssiens  the  snm  of  money  which  was  jiaiA 
n!>r>n  the  sale  with  intercut  froirf  tbe  time  of  the  sale  aa  pre>cnh««l 
In  this  article,  includinn;  the  costs  and  exneneea  of  wdd  defeDdMit 
In  defending  this  action  in  which  such  judgmeDt  was  recoyered,  to 
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be  adjnated  by  a  judge  of  the  court  in  which  said  action  ia 
brought,  and  in  the  event  of  plaintiS's  lailure  to  pa;  Buch  par- 
irhsHe-mouej  and  eiptnsea  withiu  the  time  atoreoaid,  aald 
title  Ehall  Le  valid  in  said  grantee,  and  in  case  such  judgni^nf 
has  heretofore  lieen  recovered  and  an  appeal  bos  been  taken 
therefrom  wliieh  ia  now  ponding,  and  iuch  judgment  shall  be 
affirtned  on  final  appeal,  the  ebhic  shall  have  no  force  of  eflfect 
anleea  within  twenty  days  after  the  entry  of  Judgment  or  affirm- 
ance', the  plaintiff  shall  pay  to  such  grantee  or  his  aBBigns  the 
nun  of  money  which  was  paid  upon  the  sale,  with  Interest  as 
aforesaid,  including  the  costs  and  expenaee  of  the  defendant  ns 
Bforeeaid.  in  prosecuting  any  appeal  from  such  judgmeut,  and  in 
the  eTent  of  plaintiff's  failure  so  to  do,  said  title  shall  be  valid 
in  said  srontee. 
3  B.  S.  373,  I  ei  (3  Edni.  SSn.  am'd.  Ii.  1S81.  eh.  «8t. 

I  1441.  RiKbta  at  holder  of  the  »r«venr  dnrinv  Inter- 
■ledtale  period. 

The  perBoii  entitled  to  the  possession  of  real  property,  told  by 
virtue  of  an  execution,  as  prescribed  in  the  last  section,  may, 
dnrinK  the  period  therein  specified,  use  and  enjoy  the  same  at 
foUowB,  without  being  chargeable  with  committing  waste: 

1.  Ue  may  use  and  enjoy  it  in  lilie  manner,  and  for  the  liiie 
purposes,  as  it  was  used  and  enjoyed  before  the  sale,  doing  no 
prmiBnent  Injury  to  the  freehold. 

2.  He  may  make  neceasary  repairs  to  a  building,  or  other  erec- 
tion thereupon.  But  this  subdiviBion  does  not  oermlt  nn  altera- 
tion In  the  form  or  structure  of  the  building  or'other  erection. 

3.  Ho  may  use  and  improve  the  land,  lu  the  ordinary  course  of 
btiBbandry:  but  he  is  not  entitled  to  a  crop,  growing  thereon,  at 
the  expiration  of  the  period  of  redemption. 

4.  Be  may  apply  any  wood  or  timber  ou  the  land  to  the  necea- 
aary  reparation  of  a  fence,  building,  or  other  erection,  which 
was  thereupon  at  the  time  of  the  sale. 

5.  If  he  Hctnally  occupies  the  land  sold,  he  ma;  take  necesaary 


I  144S.  Order  M  pre-rent  iraatet  whea  and  ho«r  applied 
tor. 

If.  at  any  time  during  the  period  allowed  for  redemption,  the 
judgment  debtor,  or  any  other  person  In  possession  of  the  property 
aold,  ciimmils  or  threatens  to  commit,  or  maiies  preparation  for 
committing^  waste  tberenpon,  the  supreme  court,  pr  any  justice 
thereof,  within  the  judicial  district,  or  the  county  judge  of  the 
county,  in  which  the  property,  or  any  part  thereof,  is  situated, 
may.  upon  the  application  of  ttie  purchaser,  or  bis  aBsignee,  or  the 
agent  or  attorney  of  either,  and  proof,  by  affidavit,  of  (he  facts, 
grant,  without  notice,  on  order,  resfrafning  the  wrong-doer  from 
eommitting  waste  upon  the  property. 

Id..    11    23  *"•>   M>   coDMltdited. 

I  1443.  Proccedlnara  to  paalah  -vlolatloa  ot  the  order. 

It  the  person,  against  whom  such  an  order  is  granfxl.  commits 
waste  in  violation  thereof,  after  the  service  upon  him  of  the 
order,  with  a  copy  of  the  affidavit  upon  which  It  was  granted,  the 
eotirt  or  indge,  npOn  proof,  hj  affidavit,  of  the  facta,  may  grant  an 
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order,  raquiriag  him  to  show  cause,  &t  a  tine  and  plue  tiM 
apecified,  wby  he  should  not  be  puniehed  for  a  conteEopt 

S  R.  S.  Sse,  II  2fi  snd  2S. 

I  1444.  Mode  and  extent  of  pBnlBhmcBt. 

If,  upon  the  return  of  the  order  to  show  cause,  it  BBtistMl 
appears,   that  the  person,   required  to  show   caaae,  bis  ^ 
the  former  order,  the  court  or  Judge  muy  either  poaiah 
■  prescribed  by  law  for  the  puuishment  of  a.  contempt  of 
of  record,  other  than  a  criminal  contemi)t;  or  may  grant 
rant,  directed  to  the  sheriff  of  the  couuty,   reciting  the 
order,  and  the  riolatiou  thereof,  and  commanding  the  ti 
commit  the  wrong-doer  to  close  confinemcut,  for  a  term  e,. 
therein,  not  more  than  one  year.    A  person  thus  committed  I 
not  be  admitted  to  t^e  liberties  of  the  jaU. 

Id.,  U  27  nad  28,  eoOHiUdated. 

1  1440,  Hair  wnrrKat,  etc.f  aapcraedcd. 

The  warrant  may  be  superseded,  and  the  prisoner  discbU 
by  an  order,  in  the  discretion  of  the  court  or  judge  otdub* 
him,  upon  his  executing,  to  the  person  who  applied  ttr 
warrant,  an  undertaking,  in  a  sum  fixed,  and  with  «D1 
approved,  by  the  court  or  judge,  to  the  effect,  that  he  kiU 
any  judgment,  which  the  applicant,  or  his  assignee,  or  other  it 
sentatire,  may  recover  against  him,  by  reasoD  of  any  wstie  Ui 
tofore  or  thereafter  committed  on  the  property;  and  npon  hill 
iug  to  the  npalicant,  for  the  costs  and  expeusee  of  the  prM 
ingB,  a  sum,  dxed  by  the  court  or  Judge. 


t   144«.    When   and   How   real    pr*p«Pty  ■«!<  mm 

"Within  one  year  after  the  sale  of  real  property,  by  Tirtm 
an  execution,  a  person,  specified  in  the  neit  section,  may  it4 
it,  by  paying  to  the  purchaser,  his  erecntor,  administnitor, 
assignee,  or  to  the  sheriff  who  made  the  sale,  for  the  use  ot' 
person  so  entitled  thereto,  the  sum  of  money  which  wu  p 
upon  the  sale,  with  interest  from  the  time  of  the  sale,  at  t>* 
of  ten  pet  centum  a  year. 

2  B.  S.  STO.  i  tS  (2  Edm.  SS4),  Kui'il.    See  E  T.  ft  O.  140. 

I  1447.  Br  wbom  Bach  redemiilloii  ntar  l>e  n>»de. 

The  redemption,  specified  In  the  last  section,  may  be 
either  by  the  jHdfrnient  debtor,  whose  right  and  title  wer 
or  by  his  heir,  devisee,  or  grnntee.  who  has  acqnired,  by  i 
ance,  devise,  deed,  siile,  by  virtue  of  a  mortpige  or  of  an 
tion,  or  by  any  other  means,  an  absolute  title  to  the  prog 
proposed  to  be  redeemed;  or,  in  a  case  specified  in  section  !«• 
1460  of  this  net,  to  a  portion  thopeof.  , 

Id.,  I  4S, 

I  1448.  Sack  redemplloa  sTOld*  the  aale.  | 

Upon   pnymert  being   msde,   by   a  person   entitled  to  i***] 
real  property,  as  prescribed  in  the  last  two  sections,  the  ••"• 
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the  property  redeemed,  and  the  certificates  of  the  ule,  as  far  a» 
ther  relate  thereto,  become  null  and  Toid. 

S  B.  a.   3T0,   I  49,  mnd. 

I  1448.  When  creditor  mar  redeem. 

Real  property,  sold  b;  virtue  of  aa  eiecntian,  which  remaino. 
at  the  expiration  of  ooe  ;ear  after  the  sale,  uoredeemed  by  the 
peraou  or  persoaa  entitled  to  redeem  it,  ae  preecribed  in  the  last 
three  aectioas,  niBj-  be  redeemed,  withm  three  months  after  the 
expiiatio])  of  the  rear,  by  the  creditorB  specified,  and  upon  the 
terms  and  in  the  manner  prescribed.  In  the  follovring  Hectioos 
of  this  article. 

liL.  I  DO.  remodened. 

I   14VO.  AVlutt   anm  to  be   vald,   elo.,   wbeo   eredltor   re- 

«*«HI>. 

In  a  case  specified  [n  the  last  section,  a  creditor,  haTlDg:  in  his 
oirn  name,  or  as  eiecntor,  administrator,  assignee,  trustee,  or 
otherwise,,  a  Judgment  rendered,  or  a  mortgage  duly  recorded, 
at  any  time  before  the  expiration  of  fifteen  months  from  the 
time  of  the  sale,  which  is  a.  lien  upon  the  real  property  sold,  may 
redeem  that  property,  by  payiog  the  sum  of  money,  whic!.  was 
p«.id  opon  the  sale  thereof,  with  IntereEt  at  the  rate  of  seren 
pec  centnm  a  year  from  the  time  of  the  sale,  and  executing  a 
(Kttlficate  of  satisfaction,  as  prescribed  In  section  1463  of  this 
act 

Id.,  I  ei.  u  iiB'il  br  ti.  1847.  cb.  410.  H  1  sod  a  (4  Ddm.  630,  031). 

I  14S1.  RedempUoK  by  auotber  creditor  froiH  a  redeem- 
IW  creditor. 

Where  a  creditor  has  redeemed  real  property,  as  prescribed 
in  the  last  section,  any  other  creditor,  who  toight  haye  redeemed 
it  from  the  purchaser,  as  therein  prescril>ed,  may  redeem  it  from 
the  first  redeeming  creditor,   us  follows: 

1.  He  must  reimburse  to  the  first  redeeming  creditor,  his 
execntor.  administrator,  or  assignee,  11^  sum  psid  by  biin  to 
redeem  the  property,  with  interest  at  the  rate  of  seven  per 
iMutuiu  a  yi^ar,  from  the  time  of  his  redemption. 

2.  Be  must  execute  s  certificate  of  satisfaction,  relating  to 
bis  Jndgment  or  mortgage,  ia  Ilhe  manner  as  the  first  redeeming 
creditor  was  required  to  do. 

3.  If  the  judgment  or  mortgage,  by  virtue  of  which  the  Srst 
creditor  redeemed,  is  prior  to  the  Judgment  or  mortgage  of  the 
■econd  creditor,  the  second  creditor  must  also  pay  to  the  first 
CT«ditor,  the  snm  specified  in  the  certificate  of  satisfaction, 
executed  by  him  upon  bla  redemption,  with  interest  at  the  rate 
of  seTen  per  centnm  a  year,  from  the  time  of  his  redemption; 
■nleaa  the  first  redeeming  creditor's  judgment  or  mortgage  bod 
eeued.  when  he  redeemed,  to  be  a  lien  as  against  the  second 
redeeming  creditor;  in  which  case,  the  latter  need  not  pay  any 
part  of  the  sum,  specified  in  the  certificste. 

Id.  I  DK,  am-d. 

I    14Sa.    Id.t    frliea    second    rcdeeiBlav    sr editor    baa    tbe 
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judgment  or  mortgage,  so  that  the  former  redeemi, 
pBjing  the  sum,  apeciSed  ia  the  latter'B  cvrtiGcate  ot  SBtiaia 
the  latter  may,  without  executing  another  certUicate  of 
faction,  again  redeem  from  the  former,  or  from  any  sabm 
redeeming  creditor,  in  a  case,  where  he  would  bare  bten  a 
to  redeem,  it  hia  first  certificate  had  not  been  executed;  a 
baa  the  same  rights,  with  respect  to  any  creditor  reda 
from  him,  as  it  his  first  certificate  had  beeu  executed,  wb 
made  his  aecond  redemption. 

I  14KS.  5DliBe«neiit  redemiilloiia  br  oAcr  cretlltsn. 

A  third  or  other  creditor,  who  might  have  redeemed.  H 
Bcribed  in  the  last  four  acetions,  may  redeem  from  the  ( 
or  any  rrllifr  creditor,  who  baa  redeemed,  In  the  manoo; 
upon  the  terms  and  coudidonH,  prescribed  in  the  last  two  tw 

3  B.  S.  S73,  I  M. 

}  14D4.  Wben  asredltov  mmr  re4e«v  m.tfr  SMecB  i 

A  creditor,   who   might  ha7e  redeemed  within  fifteei  ■ 
after  the  sale,   as  uroscribed  in  the  last  four  Bectloua,  r"^ 
deem  from   any   other  redeeming  creditor,   althongh   the 
moutha   have   elapsed:   provided,   that   he   thus   redeems 
twenty-four  hours  after  the  laat  previous  redemption. 

U  1841.  cb.  410,  pirt  of  |  4.    >m'd. 

I  14SB.  Whe>  redemptlan  most  b«  ma«e  at  ■fecrU'sl 

A  redemption,  made  by  a  creditor,  on  or  after  the  last  i 
the  fifteen  months,  must  be  made  at  the  sheriffs  office  < 
county.  The  sheriff,  or  his  under-sbeHII,  or  a  deputy-abs 
his  behalf,  must  ntteitd  at  the  sherllTa  office,  for  that  pi 
on  the  last  day  of  the  fifteen  mouths,  and  ou  each  day  then 
in  which  a  redemption  can  be  made,  during  the  time  wbi 
BheriETa  oSice  is  required  by  law  to  be  kept  open.  In  the  ll 
of  the  sheriff,  the  t^emptlon  may  be  made  by  paying  the 
aary  money,  and  delivering  the  necesaary  papers,  to  the  i 
aherlff.  or  to  any  deputy-sheriff,  present  at  the  ahetiFa 
If  the  term  of  office  of  the  aheriff,  who  made  the  sale,  haa  eH 
and  he,  or  his  iinder-sherifl,  or  a  depnty-aheriff  anthort"-^ 
his  behalf,  to  receive  the  necesaary  money  and  the  on 
papers.  Is  not  preaent.  the  money  may  be  paid,  and  the 
may  be  drfivered,  to  the  sheriff  then  in  office,  or  to  the 
Sheriff  or  a  deputy-sheriff  of  the  latter. 

Id.,  part  or  I  3,  remodelled.    S«e  D  T.  *  O.  140. 

I    14110.    OrlBlnal    purchsaer    mur    zedeen,    wkea  i 


If  the  purehaHer.  at  the  erecntion  sale,  of  property,  J 
can  be  redeemed  by  a  creditor,  as  prescribed  In  this  artH" 
also  a  creditor  of  (he  jiidf-mpnt  debtor,  and  ns  sneh  could  r 
from  a  pnrchnser.  or  a  redcpmiug  creditor,  he  may  avail  h 
of  his  judgment  or  mortgage,  to  redeem  from  any  other  it 
ing  creditor. 

Z  B.  3.  ET2,   j  67  (2  Edm,  387). 

1  14BT.  Cr«dl(«r  mur  redeem  msalH  aader  •sotber 
not  or  iaoriK»Kr. 

,    by   ' 
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tipon  which  the  execntion  wab  issued,  to  redeem  the  property; 
nor,  except  as  otherwise  specially  prescribed  in  this  article,  can 
a  creditor,  who  has  once  redee^^d,  avail  himself  ol  the  some 
Judgment  or  mortgage,  to  redeem  again.  But  it  either  haa 
another  judgment  or  mortgage^  which  n'ould  entitle  him  to 
redeem,  he  may  avail  himself  thereof  for  that  purpose,  in  the 
■ante  manner  and  on  the  same  terms,  as  any  other  creditor. 


real  property,  sold  by  virtue  of  an  execution,  would  be  authorized, 
by  this  article,  to  redeeta  the  property,  it  his  title  or  lien  ex- 
tended to  the  whole,  he  may  redeem,  from  a  purchaser,  the 
entire  property  sold,  or  from  a  prior  redeeming  creditor,  the 
entire  property  redeemed  by  that  creditor;  except  that  if  his 
title  or  lien  extends  to  a  distinct  parcel  only  of  one  or  more 
parts  of  the  property,  which  were  separately  sold,  be  can  redeem, 
from  a  pnrchaser,  only  the  part  or  parts  thus  separateiy  sold, 
is  which  his  distinct  parcel  is  included.  IBee  |  ItSi.) 

■■brtltata  for  3  R.  3.  STS.  H  (U  ud  BS;  eitsudad  la  it*  appllcatlra. 

I  14SB.  Redemptlaii  by  cn^CFa  of  undlTldad  Bkarea. 
Wlierc  two  or  more  persons  own  undivided  shares,  as  Joint 
teoanta,  or  as  tenants  in  common,  in  real  property,  sold  bf 
virtue  of  an  execution,  or  in  a  distinct  parcel  thereof,  which 
liaa  been  separately  sold;  each  of  them  may  redeem,  from  the 
pnrchaser,  oa  prescribed  in  sections  144S  and  1447  of  this  act, 
the  afaare  or  interest,  belonging  to  him,  by  paying  a  part  of  the 
pnrchaae-money,  bid  for  the  property,  or  for  that  distinct  parcel 
thereof  bearing  the  same  proportion  to  the  whole,  as  the  share 
or  inlerent,  proposed  to  be  redeemed,  bears  to  the  property,  or 
disiiact  parcel  separately  sold,  of  which  it  Is  a  part:  together 
with  interest  on  the  sum  so  paid,  from  the  time  of  the  sale,  at 
the  rate  of  ten  per  centum  a  year. 

S  B.    S.  8T1.  I  48. 

I  1400.  Id.|  fey  credttoTB  hSTlUK  llena  on  nadlTlded  aharoa. 

Where  the  judgment  or  mortgage  of  a  creditor,  entitled  to  re- 
deem, la  a  lien  noon  an  undivided  share,  specified  in  the  last 
section,  he  may  redeem,  from  a  purchaser,  that  undivided  share, 
by  paying  him  the  same  proporlion  of  the  purchase-money,  which 
the  owner  must  have  paid  to  redeem  i(,  as  prescribed  In  the  last 
aection;  or  he  may  redeem,  from  n  prior  redeeming  creditor,  the 
entire  property  redeemed  by  the  latter,  with  like  effect  and  In  the 
laroe  manner,  as  if  hU  Iten  attached  to  the  whole. 

Id^  I  w,  mm-A. 

I  1401.  RiKbt  to  redeem  not  aSeoted  by  avreenent. 

The  sheriff,  the  purchaser,  the  judgment  creditor,  or  a  redeem- 
ing creditor,  cannot,  by  his  agreement  or  other  act,  in  any  manner 
impair  or  prejndice  the  right  of  any  other  person  to  redeem, 
aa  preacrit>ed  in  this  article. 

I  144ISE.  To  vrbom  money  paid  won  redemption. 

The  money  required  to  be  paid  by  a  creditor,  in  order  to  effect 
a  redemption  of  real  property,  aa  prescribed  in  thie  article,  may 


be  paid  to  tbe  purcboacr  or  freilitor.  from  whom  tbe  property  i* 
to  be  redeeraed,  bis  executor,  adtuiiiiBtrator,  or  iLBBiKD««;  or  il 
ma7  be  paid,  for  the  use  of  the  person  so  entitled  thereto,  ta  the 
sheriff  who  made  the  sale. 

I  I4es.  Certlflcate  at  BstlBfacHan  repaired  t*  eSe«t  re- 
demption br  ttredltor. 

Tbe  certificate  of  satisfactioii,  refiofred  to  be  csecDted  by  a 
creditor,  in  order  to  effect  a  redemption  of  real  property,  must  be 
acknowledged  or  proved,  and  certilied,  in  like  manner  as  b  deed 
to  be  recorded  Id  the  county;  must  describe,  with  reasonable  cer- 
tainty, the  judgment  or  morlgage  UDder  which  he  redeems,  and 
specify  tlie  sum  due  Ihereupoa;  and  must  state,  that  the  redemp- 
tion satisfies  the  judgment  or  morlgnge,  in  full,  or  to  a  specified 
amount.  It  muBt  be  filed  in  the  county  clerk's  office,  at  or  before 
the  time  when  the  money  is  oeid  to  effect  the  reilemption,  cnless 
the  money  is  paid  to  the  sheriff;  in  which  case,  the  certificate  most 
also  be  delivered,  at  the  time  of  the  payment,  to  the  sheriff,  who 
muBt  file  it  in  the  county  clerk's  ofiice,  as  prescribed  in  sectioa 
1467  of  this  act.  The  county  clerk,  immediately  after  the  execu- 
tion and  recording  of  the  deed,  must  enter,  in  his  docket,  the 
satiHfactioD,  or  partial  satisfnction,  of  a  judgment,  BpedSed  Id  a 
certificate  bo  filed,  as  required  by  taw,  when  a  judgment  ia  col- 
lected, by  Tirtue  of  sn  execution.  If  a  mortgage,  specified  In  the 
certificate,  is  recorded  in  his  oSice,  he  must  cancel  and  discharge 
the  mortgage  of  record,  if  it  is  Batlsfied  by  the  certificate;  or,  if 
It  ia  only  partially  satisfied,  he  must  make  a  minute  of  the  p&rtial 
satisfnctton,  upon  the  record  thereof.  If  the  property  mortgaged 
Is  situated  in  a  county,  in  which  there  is  a  register,  the  couDty 
clerk  must  transmit  a  certified  copy  of  the  certificate  to  the 
register,  who  must,  in  like  manner,  concel  and  discbarKe  the 
mortgage  of  record,  or  make  a  minute  of  tbe  partial  satisfactido 
thereof.  The  clerk's  and  register's  tees,  for  performing  the  aet^ 
vices  specified  in  this  section,  must  be  paid  by  tbe  sheriff;  who 
.  may  reijuire  the  person  entitled  to  a  deed  to  pay  him  the  amount 
thereof,  before  the  deed  is  delivered. 

1    1404.   What    evtdpnee   a   rrdeemlnK   ladonent   crrdttor 

In  order  to  entitle  a  creditor  by  judgment  to  redeem  real  pros- 
erty.  as  prcRcribed  in  this  article,  lie  must,  when  he  redeems,  file 
Id  the  county  clerk's  office,  or  deliver  to  the  sheriff,  as  the  case 
reqnircB,  the  following  evidence  of  his  right: 

1.  A  copy  of  the  docket  of  the  judgment,  under  which  he  claims 
the  right  to  n-dcem,  duly  oertifiod  hy  the  county  clerk. 

2.  Each  assignment  o(  the  judgment,  which  is  necessary  to 
establish  his  right.  An  assignment  so  filed  or  delivered  must  be 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  t*  recorded,  or  the  execution  thereof  must  be  proved,  hy  the 
affidavit  of  the  creditor,  or  of  a  witiicBs  thereto:  unless  it  has  been 
filed,  and  entered,  as  prescribed  in  article  third  of  title  first  of 
chapter  eleventh  of  thin  act,  in  which  case,  a  certified  copy  thereof 
must  be  filed  or  delivered. 

3.  An  affidavit,  made  by  him.  or  his  attorney  or  agent,  atatiag 
truly  the  sum  remaining  unpaid  on  the  judgment,  at  the  time  of 
claiming  the  right  to  redeem. 

9  B.  8.  STB,  I  eo.  vita  Bm-ti. 
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1 14aB.  U.)  KB  ta  mortKliae  eredltov. 

II  onler  to  entilte  a  creditor  by  mortgage  to  redeem  real  prop' 
crQ,  18  prescribed  in  this  article,  lio  must,  when  he  redeems,  Qle 
In  the  omatj'  clerk's  office,  or  deliver  to  tlie  HheriS,  the  (ollowiug 
tridecce  of  hia  right: 

1  A  cop;  oC  the  mortgage,  under  wbloli  he  duius  the  right  to 
toIkiii.  dalr  ccrtiCed  b;  the  clerk  or  register  of  the  count;. 

2.  Each  aBsigninent  of  the  mortgage,  which  is  iii-ccsBary  to 
Mtabliih  his  right,  acliDowtodged  or  proved,  and  certified,  as  pre- 
Vribed  in  the  last  section  fur  an  aasigument  of  a  judgiueot,  uulcBs 
^  hiB  been  recorded;  in  which  ease  a  certified  cop;  of  the  record 
Mwt  t*  filed  or  delivered. 

3.  Ad  iffidaTit,  made  by  him,  or  by  bis  attorney  or  agent,  Btat- 
Jtt  tml]'  the  sum  remainiiig  nupaid  on  the  mortgage,  at  the  time 
•t  claiming  the  right  to  redeem. 

L.  1S».  cH.  SOS.  I  2  (4  Bdm.  624).  am-d. 
I  14W.  Id.)  a«  to  executor  or  ndmliiliitntor. 
.  b  «ifber  of  the  cbbcb  specified  in  the  last  two  sections,  it  the 
ijBwn,  proposing  to  redeem,  claims  to  be  entitled  so  to  do,  by 
nuDD  of  hiB  being  an  executor  or  administrator  o(  a  person,  who. 
Itlinng,  would  be  entitled  to  redeem,  he  must  file  or  deliver,  with 
tie  other  papers  therein  prescribed,  a  certified  copy  or  a  sworn 
npT  «f  his  letters  testamentary,  or  letters  of  administration. 

U..  mM.  3,  (itended. 
.    I  IMT.  OfllBers  to  keep  papers  open  to  laspecttOB)  frhCB 
t*  ■!«  theH. 

The  iheriff,  to  whom  one  or  more  papers,  specified  In  the  last 
.  ftor  lectiona,  are  delivered,  must  keep  them  open,  at  all  reason- 
•We  times  daring  the  period  allowed  for  redemption,  to  the  in- 
Vtion  of  alt  persons  Interested.  He  must  have  oil  those  papers 
It  the  ■herlfTs  office,  at  the  tijneB  when  he  is  required  to  attend 
ofivat,  (or  (he  purpose  of  eiiablinjr  creditors  to  redeem,  as  pre- 
■ffilwd  by  law;  and  he  must  file  them  in  the  connty  clerk's  office, 
TiihiB  three  days  after  the  execution  of  the  deed. 
I  IMS.  H'keD  redemvtlon  takes  effect. 
A  redemption  by  s  creditor  Is  effected,  only  when  be  hna  paid 
"I  lie  money,  required  to  be  paid,  and  filed  or  delivered  all  the 
pipfrt,  reonired  to  be  filed  or  delivered,  bh  prescribed  in  this 
mrit,  and  a  waiver  of  any  of  those  requirements  is  void,  as 
•WinW  ■  person  who  Is  entitled  Bubsequently  to  reileem.  Where 
iredMnptifin  is  thus  effected,  it  vesta  in  the  redeemiuc  creditor 

III  tie  right,  title,  and  interest,  which  the  purchaser  acquired  by 

1 1«8.  f^Ftiaeate  to  1 , 

^fiefe  a  redemption  is  made,  aa  prescrlbeil  i^  ..i.^  ..,  l.^.^,  lu. 
™(tt  or  other  person,  to  whom  money  is  paid,  or  a  paper  is 
™»erel,  tor  the  purpose  of  efTecting  the  redemption,  mual 
wtiile  and  deliver,  to  the  person  paying  the  money  or  delivering 
»e  paoer,  a  certificate,  slating  all  Ihe  facts  which  transpired 
befgre  him,  with  rcBpect  to  the  redemption. 

^  IMT,  th.  410,  I  S  (4  Eilm.  831),  am'il. 

I  Un.  Ccrtlflca.te  mar  1"  ocknowledKcd  ■■d  recorded. 
hi  K?  *  wrtiBcBte  may  be  acknowledged  or  proved,  and  certified 
™  Ble  rnanuer  as  a  deed  to  be  recorded  in  the  county  where  th( 
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property  Is  HilmileiJ.  The  rcfordine  llii-iTof,  iu  liie  oOice  of  tht 
cJerk  or  register  of  that  eouuty,  iu  ibe  book  (or  reoordinx  d(«da. 
hns  tilt'  KitiiH-  tlTi'ct.  UH  ut;iiiust  Biibseqai'iit  purcbaxuru  onil  is- 
cumbraacers,  ns  the  recordius  of  a  tuuvcjnuce. 

U  J8*T,  ch.  *10.  I  0,  am-d. 

I  14T1.  [Am'd,  188«.]  AVhn  Bnd  br  nbom  coBvcyaMce  «■ 
be  execated. 

ItiiQipdialdy  after  the  expirntion  of  fifttK'n  luoQttiB  from  tlw 
time  of  'sale;  exi^ept  where  a  redemption  has  been  made  on  the 
last  day  of  the  fifteen  uioiithe,  and,  iu  thnt  case,  imiuediatel? 
after  the  expiration  of  tweuty-four  hours  from  the  laat  redeni>- 
tlon;  the  aherilT,  who  made  the  sule,  must  execute  the  proper  deed 
or  deeds,  in  oider  to  convey  to  tiie  person  or  persona  entitled 
thereto,  the  piirt  or  ports  of  the  property  sold.  whieU  bare  not 
been  red('enii><1  by  the  judgment  deblor,  bis  heir,  devise?,  or  as- 
signee. The  dceii  conveys  to  tlie  grnlitee  therein  the  right,  title, 
and  interest,  which  were  sold  by  the  sheriff.  After  the  same 
■hall  haye  been  recorded  for  twenty  years  in  the  county  where  the 
renl  estnle  is  Bllunted,  it  shall  lie  presumptive  evidence  of  the 
facts  therein  stated. 


I  1472.  To  irbom  convej-DBce  to  be  eiecnted. 

If  any  part  of  the  properly  renin  ins  unreileeuied  by  a  creditor 
It  must  be  conveyed,  by  the  sheriff,  to  the  pilrchaser  upon  the 
sale,  except  where  the  ctTlificnte  of  sole  has  been  asi<iKnod:  iu 
which  case.  It  must  be  conveyed  to  the  last  assignee.  Any  p.art 
or  parts  of  the  properly  sold,  which  have  been  redeemed  hy  a 
creditor,  must  be  convi'ye<l  by  the  sheriff,  to  the  last  redeetnlnic 
creditor,  except  where  he  has  asslfrned  the  certificate  of  r^em-v 
tion,  or  has  executed  nny  other,  Hssisnment  of  his  right,  title, 
and  interest  in  the  proi)erty  redeemed  by  him;  in  which  case.  It 
must  be  couveyed  to  the  last  assignee. 

L.  IftSS.  eb.  lae,  iMit  of  I  1  <4  Edm.  S22),  aa  ao'd  t>r  L.  IWT.  cb.  110,  I  1 

IT  Earn,  ao>. 

1  1473.  IVbcn  coareyAnve  made  to  cieentor  or  a^lmlik- 
iHtrntori  eSeet   thereat. 

Where  a  ncrKoii,  enfltled  to  a  deed,  dies  before  the  delivery  of 
the  dei'd,  the  sheriff  niiixt  execute  and  deliver  the  deed  to  bis 
<'Xeeutor  or  ntluiiniHtnitor.  The  proiwrty  so  conveyed  must  be 
held.  In  trust  for  the  use  of  the  heirs  or  devisees  of  the  decedent, 
■ubject  to  the  dower  of  hia  widow,  if  there  Is  one;  bnt  It  niny  lie 
sold,  in  a  jimper  ease,  for  tlie  payment  of  his  debts,  id  the  same 
manner  as  land,  whereof  he  died  seiied. 

2  H.  P.  3-4.  ii  a  and  04  (S  Ddm.  3kh|.  consall<lal«d. 

g  1474.  ABalKanient  nDMt  be  netcBowledKed  nnd  Bled. 
Before  an  assietiee.  or  his  exe<-utnr  or  ndnilDistrntor,  is  cmlttled 
to  a  deed,  ns  prencrihiHl  in  the  ln!>t  two  sections,  each  nssignmeat, 
under  which  the  deed  is  eliiimeii,  must  be  acknowledged  nr  provpd, 
and  certified,  in  like  ninnner  as  a  deed  to  be  recorded  in  the 
county  where  the  property  is  situated,  and  must  be  Sled  In  the 
office  of  the  clerk   of   that  couiilj-. 

L,    183B.    ch.    180,    {   2    (4    EJni.   6231,    om'd. 
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I  1473.   L'nder-iiherlff  or  BBceeBBor  to  act,   If  ■herllt  dl«a. 

Where  a  sheriff  dies,  is  remoTed  train  oSee,  or  becomes  other- 
wise disiiualitied  lo  act,  at  aiiy  lime  after  makiDg  a  sale  of  real 
property,  by  Tirtue  of  an  eiccation,  the  property,  or  a  distiuct 
I»arcel  thereof,  may  be  redeemed,  by  paying  the  DcceuBiiry  mouey, 
attd  delivering  the  neceaoary  papers,  to  hilt  under-sheriff,  who  must 
nlBo  esccule  and  deliver  the  proper  deed  or  deeds  of  property,  not 
redeemed  by  the  Judfrmont  debtor,  his  heir,  devisee,  or  grantee. 
If  the  under-sheriff  also  dicH,  is  removed  from  office,  or  becomes 
otherwl»e  disquiililied  to  Jicl,  the  property  may  he  rwleeiued,  by 
payiug  the  necessary  nioncj;,  mid  aelivering  the  neceasury  papers, 
to  rhe  sheriff's  succcgsof  iu  office,  who  must  also  execute  and 
deliver  the  projx^r  deed  or  deeds.  The  under-sheriff,  or  the 
sheriETs  succensor,  as  the  cose  renuires,  possesses  all  the 
powers,  and  is  subject  to  ni]  the  duties  and  liabilities,  of  the  sheriff 
who  made  the  sale,  touching  the  redemption  and  conveyance  of 
property  sold  and  the  proceedings  relating  thereto;  and  each  provi- 
HioQ  of  law,  regulating  those  proceed  in  rb,  nod  applicable  to  the 
Bbn'iff  who  made  the  sale,  is  applicable  to  his  under-sheriff  or 
HiioeeBaor.  This  section  Rpplies  vhere  a  sale  was  made,  cither 
before  or  after  this  act  takes  effect. 

SnlmltDte  f«  Z  B.  S.  374.  H  ^.  ^^  ind  ffl  (2  Edm.  SBg),  lod  L.  1867,  cb. 
lie.    1    1    (T    Edm.    601. 

f  1476.  Homer  lanj-  be  psld,  etc.,  to  under-sheriff,  or 
dciiBtr-sIierlir,  who  anld  propErtr. 

Where  real  property  is  sold,  by  virtue  ot  an  eiecofion,  by  the 
under-sheriff  or  a  deputy  sheriff,  in  behalf  of  the  sheriff,  money 
required  to  be  paid,  or  a  paper  required  to  be  delivered,  to  the 
sheriff,  in  order  to  effect  a  redemption,  as  prescribed  in  this 
article,  at  any  time  before  the  last  day  ot  the  fifteen  months  from 
the  time  of  the  sale,  may  be  paid  or  delivered,  either  to  the  sheriff, 
or  to  the  under-sheriff  or  deputy-sheriff,  who  made  tlie  sale. 

I  147T.  Applloatloii  of  this  a.rtlele  to  ■&!«  by  ooroner,  or 
peraaM  «wecl«llr  apiioliited,  etc. 

Where  real  property  is  sold,  by  virtue  of  an  execution,  by  aper- 
•an  specially  appointed  by  the  court,  as  prescribed  in  section  1362 
or  section  1388  of  thin  net,  it  niny  be  redeemed,  as  prescribed  in 
this  article,  as  if  it  had  been  sold  by  the  sheriff,  except  as  follows: 

1,  Money,  requiri'd  to  ho  paid,  or  a  paper,  required  to  be  de- 
lirered,  to  the  sheriff,  in  order  to  effect  a  redemption,  as  pre- 
■cnribed  in  this  article,  at  any  time  before  the  last  day  of  tlie 
fifteen  months  from  the  time  of  the  sflle,  must  be  paid  to  the 
offioer  who  made  the  sale;  unless  the  person  entitled  to  redeem,  his 
agent  or  attorney,  files  with  the  clerk  of  the  county,  with  the 
pa)>er  or  papers  required  to  he  filed,  or  to  be  delivered  to  the 
sheriff',  for  the  purpose  of  elTccting  the  redemption,  his  affidavit,  to 
the  effect,  that  the  officer  is  dead;  or  has  been  removed;  or,  where 
he  is  a.  coroner,  tbnt  be  is  no  longer  fn  office;  or  that  after 
diligent  search,  the  affiant  has  been  unable  to  find  htm  within  the 
eonnty;  in  which  case,  the  money  may  be  oaid  into  court,  by  pay- 
ing it  to  the  county  tressurer,  to  the  credit  of  the  caiiKC,  with  like 
effect,  an  where  it  is  paid  to  the  sberiff,  after  a  sale  by  the  latter 

2.  The  provisions  of  section  14.')5  ot  Ibis  net.  apply  In  a  re- 
demption, npon  a  sale  made  ns  prescribed  in  this  section:  and 
the  officer,  who  sold  the  property,  must  attend,  as  the  sheriff  is 
tberein  required  to  attend.     If  he  is  not  present,  the  redemption 
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may  be  effected,  as  prescribed  in  that  section,  for  redei 

in  a  case,  where  the  term  o*  office  o*  the  aherlff,  — ' 

sale,  haa  expired. 

I  147B.  Id.)  wlieFe  coFomcF  of  pcraon  «itv«l>tpd  die*. 

If,  wbcn  the  period  for  redemption  eipires,  a  coroner,  I 
person  epcciallr  appointed,  tiy  the  court,  who  has  sold 
property,  by  virtue  of  an  execution,  la  dead,  or  haa  been  remoW 
or,  In  the  case  of  n  coroner,  if  he  is  no  lonirer  in  office,  the 
miiHt,  upon  the  application  of  a  person  entitled  to  a  deed,  a( 
a  person,  to  execute  the  deed  accordingly. 


D,g,t,ioflb,GoogIe 


CONTRIBUTION. 

ARTICLE  FOURTH. 


creditor  Tbervuina. 
IMS.  Orttr  <K  t 


twscd  bj  mem*  of  ortKtul  JHdpnBDt. 
14W.  EaltT    upon   tti*   docket. 
I   14TV.  Wkca  STlistcd  parehMcr  ibbt  reeaver  piirokB.ac- 

Tbe  purchaser  of  r«al  property,  iold  by  virtue  of  an  eiecutloo, 
bia  heir,  devisee,  grantee,  or  BsaiKnee,  who  is  evicted-from  the 
ponBCOaion  thereof,  or  agaiust  whom  judgment  ie  reudered,  Id 
an  actioa  to  recover  tbe  aame,  may  recover  the  purchsee-monej, 
with  interest,  from  the  person  for  whose  benefit  the  property 
was  sold,  where  the  Judgment  was  rendered,  or  the  eviction 
OCCiuTed.  in  consetiuence,  either: 

1.  Of  any  irregularity  in  the  proceedings  concerning  the 
aale:  or 

2.  Of  the  judgment,  npon  which  the  execution  was  Issued, 
being  vaca-t^  or  reversed,  or  set  aside  for  irregularity,  or 
error  In  fairt. 

1  B.  a.  STS,   I  68  (S   Edm.  3S»,   RmodeUed. 

J  %4BO.  ReBiedr  of  Jndrmaat  creditor  (bcrcayon. 
Where  Goal  judgment  ia  rendered,  against  the  defendant,  in 
«n  action  specified  in  subdivision  first  of  tbe  last  section,  the 
indgment,  by  virtue  of  which  the  sale  was  made,  remains.  In 
hii  favor,  valid  and  effectual  against  the  judgment  debtor 
therein,  his  executor,  administrator,  heir,  or  devisee,  for  the  pur- 
pose of  collecting  the  sum  paid  on  the  sale,  with  interest.  He 
may  accordingly  have  a.  further  execution  npon  that  judgment; 
hot  the  execution  does  not  affect  a  pnrchaaer  in  good  faith,  or 
an  incnmbraDcer  by  mortgage,  Jndtruent,  or  otherwise,  whose 
title   or   whose  incumltrance  accrued,   before    tlie   actual   levy 

Id.,  1  <a,  tm'd. 

f  I4tn.  C*Ktrltnitloik  betvrcem  oi*tt«rB  of  re«.l  propertr- 

Where  the  real  property  of  two  or  more  ijersona  Lb  liable  to 
antiafy  a  judgment,  and  the  whole  of  the  judgment,  or  more 
ibau  a  due  proportion  thereof,  has  been  collected,  by  a  sale  of 
the  real  property  of  one  or  more  of  them,  by  virtue  of  an  execu- 
tion iasued  upon  the  judgment;  the  perxoo  so  Hggrieved,  or  his 
execntor  or  administrator,  may  maintain  an  action,  to  compel 
«  Joat  and  equal  contribution  by  all  the  persoas,  whose  real 
property  ought  to  contribute  as  prescribed  in  tbe  next  section 
bnt  on/. 

Id..  I  TO.  am-d. 

I  148*.  H.)  irhea  part  owner  redeema. 
Where  the  b^,  devisee,  or  grantee,  of  a  indgment  debtor, 
bavinc  *■>  absolute  title  to  a  distinct  parcel  of  real  property, 
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liold  bf  virtue  of  an  execution,  redeems,  as  prescribed  in  sectioii 
1458  of  this  Bct,  tbe  property  sold,  or  any  part  or  parts  thei«>f 
separately  sold,  whicb  include  bis  property;  be  may,  in  like 
manner,  maintain  an  action,  to  compel  a  just  and  equal  contribu- 
tion by  those  who  own  tbe  residue  of  the  property  tbua  redeemed. 

2  B.  a.  BTS,  t  ra,  am'd. 

I  1483.  Order  of  contrlbatlon. 

Wbere  an  action  is  brougbt,  as  pre8cril>ed  in  the  last  two  sec- 
tions, the  real  property  Is  liable  to  coutribation  iik  the  following 

1.  If  it  comprises  di^ereut  uiidiTided  ebares  or  distinct  parcels. 
which  have  been  conveyed  by  the  judgment  debtor,  they  are 
liable  In  succeaeiou,  commenciuK  with  the  portion  last  couTeycd. 

2.  If  it  compriseB  different  undivided  sfaacea  or  distinct  parcels, 
which  have  been  sold  by  virtue  of  tvo  or  more  cxecutiouB,  they 
are  linble  in  succeBsion.  commencing  with  the  portion  sold  und^ 
tbe  last  and  youngest  judgment. 

3.  If  it  comprises  different  undivided  Ebares  or  distinct  parcels, 
BCHue  of  which  have  been  conveyed  by  the  judinnent  debtor,  and 
some  of  whicb  have  been  soM  by  virtue  of  one  or  more  executions, 
they  are  respectively  liable  in  succession,  according  to  the  order 
prescribed  In  the  first  and  second  But>dtTiBions  of  this  section. 

I  1484,  Contrllintlaii,  hoiv  enforced  br  Bie«u  ot  orlslsiml 

For  tbe  purpose  of  enforcing  contribution,  ae  prescribed  in  the 
last  section,  the  coart,  in  which  the  action  is  brooght,  may,  and  In 
a  proper  case,  must,  permit  the  plaintiff  to  use  the  original 
judgment,  and  to  collect,  by  an  execution  Issued  thereupon,  out 
ot  any  real  property  subject  to  the  lien  thereof,  tbe  sum  which 
ODght  to  be  contributed  by  that  property.  For  that  purpose,  the 
lien  of  the  original  judgment,  upon  that  real  property,  when 
preserved,  as  prescribed  in  the  next  section,  continues,  for  the 
term  prescribed  in  sections  1251  and  1255  of  this  act,  to  the 
extent  of  tbe  sum,  which  ought  to  be  so  contributed,  notwith- 
standing the  payment  made  by  the  party  seeking  contribution. 

M.,  I  73.  mmM. 

I  14811.  ReqBlalteB  to  preaerTe  the  Ilea. 

The  lien  of  the  original  Judgment  may  be  preserved,  as  pre- 
scribed in  the  last  section,  by  filing,  in  tbe  clerk's  office  of  the 
county  where  the  real  property  !b  Bltuated,  within  twenty  days 
after  the  payment,  for  which  contribution  is  claimed,  an  affidavit, 
in  behalf  of  tbe  person  aKsrievcd,  stating  the  sum  paid,  and  his 
claim  to  \I8C  the  Judgment  for  the  reimbursement  thereof,  with 
■  notice,  requiring  the  clerk  to  make  the  entries  specified  In  the 
ne*t  section.  But  the  lien  is  not  preserved,  as  agamst  a  grantee 
or  mortgagee  in  good  faith,  for  a  valuable  consideration,  withoot 
notice,  and  before  tbe  entries  are  actually  made. 

M..  I  73,  sm'il. 

I  1486.  Entrr  bpob  the  dooket. 

On  filing  the  afildnvit  and  notice,  the  clerk  most  make,  opon 
the  docket  of  the  judgment,  an  entry,  stating  the  snm  paM.  asd 
that  the  judgment  is  claimed  to  be  a  lien  to  that  ainoant.    Wbetc 
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it  i«  desired  to  preserve  the  lieu,  upon  property  situated  In  two 
or  more  «>untieH,  a  Himilar  a(B<la.vit  unit  nolice  must  be  Sled  with,  ' 
uid  a  Bimilar  eutry  mode  by  the  derlt  ot  each  county, 
s  B.  g.  Krs,  I  Tl,  ui'd. 


D,g,t,ioflb,GoogIe 


EXECUTION  AGAINST  cIl 

TZTIiB  m.  ' 

Execution  ag&inst  the  penon. 

Lt  c»e«  ejecatlOQ  miij  iH  iBmed  Bfaliut  the  poTKNL 
LDeooi  executloju  ooC  illoiT«d  afalnat  prop«it7  mmi  p«i 


I  148T.  In  ivhat   cases  esecutlvn  BiaT  be  laaacd   ■.(•lut 

Where  a  jadgment  can  bo  enforced  by  execution,  aa  preacribed 
In  section  1240  of  this  act,  an  eiecntion,  BKBinat  tae  penon 
of  the  judgment  debtor,  may  bo  Essued  therenpon,  subject  to  the 
exception  specified  in  the  next  aection,  in  either  of  the  foUowins 

1.  Where  the  plaintlfTB  right  to  nrreat  the  defendant  depeodi 
upon  the  nature  of  the  action. 

2.  [Am'd,  18T»,]  In  any  other  case,  where  an  order  of  arrvat 
bna  been  granted  and  executed  in  Ihe  action,  and  if  it  wai 
executed  agatnat  the  judgment  debtor  where  it  hu  not  been 
TAcnted. 

Co.  Fro«.,  fliM  two  Mntencea  of  |  SSS. 

I  1488.  [Am'd,  1876.1    U-i  ssaliut  •  wonaB. 

But   an  execution  cannot  be  ieaued   against  the  person   of  a 
woman,  unleas  an  order  of  arrest  haa  been  granted  and  executed 
in   the   action,   and,   if   it   waa   executed   againat   the   Judgmeat 
debtor,  has  not  been  vacated. 
1  T.  A  C.  Addenda,  10. 

I  I48D.  When  exeoBtloB  ■valuat  prop«rlr  maat   ke  ■»! 

Unleas  the  judgment  debtor  ia  actually  confined,  without 
having  been  admitted  to  the  liberties  of  the  jail,  by  virtue  of  an 
execution  againat  hii  person,  Isaued  in  another  action,  or  of  an 
order  of  arrest  or  a  eurrcnder  by  his  bail,  in  the  same  action. 
iin  execution  nsainat  his  person  cannot  be  issued,  until  an  execu- 
tion againat  his  property  haa  been  returned,  wholly  or  partly 
unsatisfied.  If  he  la  a  resident  of  the  State,  the  execution 
against  his  property  most  have  been  issued  to  the  county  wh«e 
he  resides. 


I  1490.  SlmnltBDeoiu  *aeontioB«  aot  ■.llovrctf  aKKlaal 
properly  and  itepaoa. 

An  execution  against  the  person  of  the  judgment  debtor  caanot 
be  iaaued,  without  leave  of  the  court,  while  an  execution  against 
hia  property,  isaued  in  the  same  action,  remaina  uuretumed;  and 
sn  execution  against  his  property  cannot   be  iMued,   wlUMnt 


THE  PERSON. 


leave  of  tbe  court,  while  an  executloD  against  hla  person,  Uwi«d 
in  ibe  same  action,  remaina  unretumed. 


1  R.   S.   SM,   I  a  (a  Edm.  STT). 

I  \4»1.  Id-i  wheM  debtor  haa  been  takea. 

Where  a  judgnienf  debtor  bus  been  taken,  i 
custody,  b;  virtue  of  an  execntion  against  bis  person,  anothw 
execution  cannot  be  issued,  in  tbc  same  action,  against  his  per- 
toa  or  Ills  property,  except  in  a  case  specially  prescribed  by  faw. 

W-,  I  V. 

I  1402.  New  exeoatloB  nmy  lasae  after  escape. 

II  a  judgment  debtor  escapes,  after  having  been  taken,  by 
virtue  of  an  execution  against  bis  person,  he  may  be  retaken, 
by  virtue  of  a  new  execution  against  his  person;  or  an  execution 
against  hla  property  may  l>e  issued,  as  if  the  execution,  by  virtue 
of  which  he  was  taken,  tiad  been  returned,  without  hia  having 
been  taken. 

H..   I  S. 

1 140S.  Id.)  wben  debtor  dlea  eharKcd  In  exeentlon. 

Where  a  judgment  debtor,  who  has  been  taken  by  virtue  of 
an  execution  against  his  person,  dies  while  in  custody,  a  new 
execntion  against  bis  property  may  be  issued,  as  if  the  execn- 
tioQ,  by  virtue  of  which  he  was  taken,  bad  l>een  retnrned  witliont 
hia  having  been  taken. 

t  B.  S.  aea.  I  38  <a  Bdm.  SSIJ.  Sectlooi  as  BBd  30  ue  Id  I  14W,  port. 
Bee  H  isao,   IMl.   Mile. 

I  14»4.  Id.i  wben  eredKor  cbarves  debtor  after  tbirtr 
daya. 

At  any  time  after  b  judgment  debtar  has  remained  In  custody, 
by  virtue  of  an  execution  against  his  person,  (or  the  space  of 
tlurty  days,  the  judgment  creditor  may  serve  upon  the  sheriff 
a  written  notice,  requiring  him  to  discharge  the  judgment  debtor 
from  custody,  by  virtue  of  the  execution.  Whereupon  the 
■heriff  must  discharge  the  judgment  debtor,  and  return  the 
execution  accordingly.  After  service  of  such  a  notice,  another 
execution,  against  the  person  of  the  judgment  debtor,  cannot 
be  issned  upon  the  judgment;  but  after  his  discharge,  the  judg- 
ment creditor  may  otherwise  enforce  the  judgment,  as  if  the 
execution,  from  which  he  waa  discharged,  bad  been  returned, 
without  his  haviug  been  taken. 

L.  leST,  cb.  427,  g  1,  iDwndliif  2  R.  S.  M.  {  IT  (3  Bdni.  34). 

I  1480.  Hew   exccatlan  aot  (a   be   enforced  Avalnat  real 


A  new  execution  against  property,  issued  in  n  case  specified 
In  the  last  two  sections,  cannot  be  enforced  atcainst  an  interest 
in  real  property,  including  a  chattel  real,  which  was  purchased 
in  good  faith,  from  the  judgment  debtor,  after  the  recovery  of 
the  judgment  upon  which  It  is  issued;  or  which  was  sold  by 
virtue  of  an  execntion,  issued  upon  a  prevlouH  or  sul>seqnent 
Jodcment 


D,g,t,ioflb,GoOglc 


KEAL  PliOPEliTY. 

CHAPTER  XIV. 

Special  Provisions  Regulating;  Actions  relating'    ti 
Property. 

TIILB    I.— AeUa»Ke1MlaBt*ItulPr*]Mrtj. 
TITLE  Il.-Actlaii  BcUtlng  to  Ch  ilttli. 

TITLE  I. 

Actions  relating  to  real  property. 


ice    la    nctlim*    or    proceediuci    IdtoItIdi    ■    title    < 
rtf. 

ARTICLE  FIRST. 

Action  to  recover  real  properly. 


nfilmt   one   Afttoiun,   ralOKt   ta 


Pwloo  nut  to  be  rhiiiin»il  lir  TUMHiif  of  JudimcDt.  ucepl,  i 
1.  I>ana(n  recoverable;   set-sir  by  dtteUIiat.     V  ii  U  i',^K 
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I  14»a.  PI«lHtlir  Ma>-  rroaver  Hsnasea  with  (he  land. 

In  an  sclion  to  recover  real  t'rop<.Tts-,  or  the  posBcsaion  thereof, 
the  plaintiff  maj  detnand  In  his  cotuplnint,  aud  iD  a  proper  case 
r(*oTer.  damages  for  withlioldiug  the  property. 

inTM.'^^  ""  "'■  '^*'  """^  '  *  ***'  ""**■  ^'  ""■  ^'°'"  '  *"■  *"*^  *• 

I  140T,  R»ts  nnd  proHt*  (o  fee  Included  in  daiuBcea. 

Tliuse  damages  iDclude  the  leiils  and  proGla  or  the  vahic  of  tbe 
Dse  an<l  occupntion  of  the  proiierty,  where  either  cau  legally  be 
recovered  by  tbe  plaintiff. 


S  (2*^10 


21S}.    3«  I  1531,  I 


I   140S.  Mortcaaree  cannot  DtatntalB  Action. 
A   mortjBsee,  or  hia  aasignee  or  other  repreBeutative,   camiot 
maintain  such  on  action,  to  recover  the  mortgaged  premiaea. 
1  R.  8.  B12,  g  GT  <2  Bdm.   321). 

I  14»9.  [Au'd,  IKOH.]  Aetlon  paunot  be  mslntMned  f«r 
dswer. 

Such  nn  action  can  not  be  maiutniiied  in  a  case  nhere  an  ac- 
tion for  dower  way  bo  niaiutaiiicd,  ns  prescriiipil  in  article  third 
of  IfaiH  title;  or 

2.  Where  in  any  city  thi>  real  property  consist  of  a  strip  of  land 
not  picoedinE  bIx  inches  in  width  upon  whic'h  Ihi're  stnndK  the 
exterior  wall  of  a  building  erecti-d  parlly  upon  mild  strip  and 
partly  opon  the  adjoininfc  lot,  and  a  building  ha«  been  erected 
upon  land  of  the  plaiuliil  nbiittloK  on  th<-  siiid  n-iill.  unlesR  naid 
action  be  coimnenecd  witliin  one  year  after  the  cumplolion  of  the 
erection  of  snch  wall  or  within  one  year  after  the  first  day  of 
September,  eighteen  hundred  and  uini-ty -eight.  But  an  action  may 
he  maintaineil.  if  commenced  witbin  the  further  period  of  one 
year,  for  the  recovery  of  damngeR  hy  reason  of  tlie  erection  of 
anch  wall,  and  uiwn  the  natitirBctiou  of  the  jiidgment  for  snch 
damaged  the  title  of  the  plaintiff  to  anch  atrip  of  land  ahall  thereby 
be  transferred  to  and  vest  in  the  dcfenilent.  If  neither  an  action 
nf  ejectrnf-nt  nor  an  neiion  for  the  recovery  of  damages  be  brought 
n'lthiD  the  period  hereby  limited  thi'n'frjr.  the  person  in  nosse^- 
siiin  of  BUch  lands  shall  he  deemed  to  have  an  eanement  in  said 
strip  of  land  so  long  as  tbe  said  wnll  partly  erecteil  thereon  nhnl! 
stand,  and  no  longer,  and  in  cnse  of  the  destrncfion  of  snch  wnli 
the  owner  of  such  strip  phall  have  the  some  right  to  tnke  or  re- 
cover the  possession  thereof  ns  if  such  wall  bad  never  existed. 

BHII«ll.poa;  L.iee§.cli.  017.    IneffectBept.  1,1SM. 
I    l&UO.    Separate    ncllon    br    Joint    tenant    or    tenant    In 

Where  two  or  more  persons  arc  eiifltleil  lo  the  possession  of  real 
property,  as  Joint  tenants  or  tenants  in  common,  one  or  more  of 
ilieai  may  maintain  snch  an  action,  to  recover  his  or  their  un- 
divided shares  in  the  properly,  in  any  case  where  such  an  action 
might  be  maintained  by  all. 

I    ISOl.    [Am'd,    1882.]    Urantee    of    lauda    beld    adverselr 

Such  an  actioa  may  be  maintained  1>y  a  grantee,  his  heir  or 
devisee,  in  the  name  of  the  grantor,  or  bia  heir,  where  the  convey- 
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tincc,  under  which  he  claims,  is  Told  bocranBe  ibe  proiiertr  < 
T^ed  iviiB  held  adversely  to  the  grantor.  The  plaintiS  mnfl 
allowed  to  prove  the  facts  to  bring  the  case  within  tbia  Bed 
In  such  B11  action  a  judgment  oRiiinKt  the  plaintiff  sliall 
award  cobIb  to  the  dt'fendaot;  but  wherp  the  defendant  is  enti 
to  costs  as  prescribed  in  section  thrr«  thousand  two  hnndml 
twenty-nine  or  this  act,  they  may  be  taxed,  and  the  perooa  i 
mBintnincMi  the  action  in  the  plaintiff's  name  may  be  compc 
to  pay  the  same  as  prescribed  in  eecttoD  three  thonaand  two  I 
dred  and  (orty-seyen  of  this  act, 

)  1502.  Asalnst  irhom  sctlon  to  be  bronckt. 

Where  the  complaint  demands  judgment  for  the 
possession  of  the  property,  if  the  property  ii  nctnally 
the  occupant  thereof  must  be  made  defendant  in  the  acnoii. 
it  is  not  so  occupied,  the  action  must  be  broaght  against  M 
person  eiercisiug  acts  of  ownerBhip  tberettpon.  or  claimior  ' 
thereto,  or  an  iuteicst  therein,  at  the  time  of  the  commencein 
of  the  action. 

3   R.    S.    S04,    I   1    (2  Bdm.    312). 

I  1B03.  Vliio  mitr  be  Jotned  «■  AefendBntB. 

In  either  of  the  cases  specified  lu  the  last  section,  any  ot 
person  claiming  title  to,  or  the  right  to  the  poBsession  or,  lh«  i 
property  sought  to  be  recovered,  as  landlonl,  remaindenuan, 
versiouer.  or  otherwise  adversely  to  the  plaintiff,  mo/  be  joined 
defendant  in  an  action  therefor. 

3«e  Go.  Froc..  Il  IIB  aixl  1600. 

I   1S04.   'When  Bctloii   may  be  bronvbt   tor  aom-^mjrt 
at  rent. 

When  all  months'  rent  or  more  is  In  arrear,  upon  a  grant 
serriDg  rent,  or  upon  a  lease  of  real  property,  and  the  granttw 
lessor,  or  his  heir,  devisee,  or  assignee,  has  a  sabsisting  r^ 
by  law  to  re-ctiter  for  the  failure  to  pay  the  rent,  he  may  mainti 
an  action  to  recover  the  property  granted  or  demised,  withoat  a 
demand  of  the  rent  in  arrear,  or  re-entry  on  the  property. 

1  It.   S.  6<e,  I  30  (2  Edin,  621). 

I  mas'.  Id.)  wkes  riKlit  of  r«>«Btrr  In  rCHen-ed  for  vtm 
of  dlstreu. 

Where  n  right  of  re-entry  is  reservetl  and  given  to  a  granttw 
lessor  ot  reul  property,  in  default  of  a  sufficiency  of  goods  a 
chattels  whereon  to  distrain  for  the  satisfaction  of  rent  due.  1 
re-cniry  may  be  made,  or  an  action  to  recover  the  property  < 
miaed  or  granted,  may  be  maintained  by  the  grantor  or  lessor, 
his  heir,  devisee,  or  assignee,  at  any  time  after  default  in  the  M 
ment  of  the  rent;  provided  the  plaintiff,  at  least  fifteen  da 
before  the  action  is  commeuced,  serves  upon  the  defendant 
written  notice  of  his  intention  to  re-enter,  persoDnllj,  or  ' 
leaving  it  at  his  dwelling-house  on  the  premises  with  a  peraon 
suitable  age  and  diacrelion;  or,  if  the  defendant  cannot  be  foni 
with  due  diligence,  and  has  no  dwelling- house  on  the  premiat 
whereat  a  person  of  suitable  age  and  discretion  can  be  tona 
b;  posting  It  in  a  conspicuous  place  on  the  premises. 
L.  1840,  cli.  2T4.  I  3  <4  Edm,  4t2),  ma'd. 
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(   1S06.   AetlOB  BomlBBt   tcaut,  wtarn  pro<ie«dlB(i    to  be 

At  any  time  before  Snat  jndgment  for  the  plaintiff  is  reodered, 
and  the  judgment-roll  is  filed,  in  an  action  brought  as  prescribed 
in  either  of  the  Inut  two  Beotions,  the  defendnut  may  pay  or 
tender  to  the  plaintiff  or  his  attorney,  or  pny  iato  court,  aii  the 
rent  tben  in  arrear,  with  interest  and  the  costs  of  the  action  to 
be  taxed;  and  thereupon  the  complaint  must  be  dismissed. 

AntDdlDt  3  S.  a.  BOB,  I  SS  (S  Edm.  B21). 

I  ISOT.  Id.i  amooBt  of  rent  !■  arrrar  to  be  Btated  Is 
]««VMeBt. 

In  such  an  action,  a  verdict,  report,  or  decision  in  favor  of  the 
plaintiff,  moat  fix  the  amount  of  rent  in  arrear  to  the  plaintiff, 
or,  if  judgment  la  taken  by  default,  the  amonnt  thereof  must  be 
ascertained  by  or  under  the  direction  of  the  coart;  and.  In  either 
ease,  it  mnst  be  stated  In  the  judgment, 

I  160S.  Id.|  whea  poBBesBloB  to  be  rcBtmred  t*  detsndant. 

At  any  time  within  six  moutha  after  possessiou  of  the  property, 
^warded  to  the  pluintiff  iu  sucli  an  action,  bun  been  delivered  to 
him  by  virtue  ot  an  execntioa  issued  upon  a  judgment  rendered 
therein,  the  defendant,  or  any  person  wbo  bns  succeeded  to  his 
interest,  or  a  mortgogee  of  the  lease,  or  of  any  part  thereof, 
wbo  was  not  in  poBaession  when  final  judgment  was  rendered, 
may  pay  or  tender  to  the  plaintiff,  or  his  executor,  administrator, 
or  attorney,  or  may  pay  into  court,  for  the  use  of  the  person  so 
entitled  thereto,  the  amount  ot  rent  in  arrear,  as  stated  in  the 
Judgment,  and  the  costs  of  the  action,  with  interest,  and  all 
other  charges  incurred  by  the  plaintiff. 

S  B.  B.  EM,  I  ss  (3  EdM.  sn). 

I  lOOB.  Tke  asHe. 

Within  three  months  after  making  the  payment  or  tender,  the 
person  who  made  it,  or  his  representative,  may  apply  to  the  court 
for  an  order  that  poBaession  of  the  property  be  delivered  to  bin); 
and  thereupon,  upon  proof  ot  the  facts,  and  payment  of  the  sum 
dne  by  reason  of  rent  accruing  since  the  judgment  was  rendered, 
and  npon  compliance  with  all  other  terms  to  be  complied  with  by 
the  grantee  or  lessee,  to  the  time  of  the  apalication,  the  court 
mnst  make  an  order,  directing  that  posaession  of  the  property  be 
delivered  to  the  applicant,  who  shall  hold  and  enjoy  the  same, 
_..i_... .  _  , ... ^._.  .^  ^^^  tetma  o( 


3  B.    8.  CM,   H  W  IDd  M  (a  Edn.  B22). 

I  IBIO.  Id.i  asa   o(  propcFlr.  wbea  set  ofl  BKBlast  rent. 

If  possession  ot  the  property  recovered  has  been  delivered  to  the 
plaintiff,  by  virtue  of  an  execution  issued  npon  a  judgment  in  the 
action,  the  order  must  provide  for  setting  off  tbe  sum  which  the 
plkintliS  has  made,  or  which  he  might,  without  wilful  neglect,  have 
Dtade,  of  the  property,  during  tbe  oossession  thereof,  against  the 
rent  ■eemiiiK  after  the  judgment  was  rendered,  and  for  re- 
hnbarvement  to  the  applicant  of  the  balance,  if  any,  of  tbe  sum 
paid  into  court  by  him,  after  making  the  set-off  prescribed  in  this 

u..  I  m. 
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I    ISIJ.   Prowrrtr    rlalurd    la    acdOB)    how    iIcih 

TIlo  poranlnint  must  ilpspribe  tlie  property  claimed  with  c 

rrrtninty,   uy  sctliiiR  fi)rth  the  name  of  thp  lowntiliip  oi    

nnil  the  number  of  ttii!  lot.  if  there  is  nuf.  or  ia  some  orh«r  nn 
printp  manner;  so  that,  from  the  description,   nosHonsioD  c  ~ 
propcrfy  eloimeiJ  mny  be  delivered,  where  the  plaiDtiff'  L^   - 
thereto. 

S  R.  S.  304.  }  8  (2  Edm.  313),  im'd.    Bee.  Hao.  |  lUB.  int*. 

I    IK12.    Motloa    for    plnlntlCa    Kttoraier    to    prod 
antliorltr. 

A  defendnnt.  in  nn  action  to  recoTer  real  proiierty  or  tl 
sion  thereof,  mny.  nt  any  time  before  anRwerintr.  upon  ai 
that  evidence  of  the  niitUoritj'  of  the  plainlirs  altome;.    ._  . 
mence  the  action   has   not  bt^^n   serred  upon   him,   aiqily,    i  _ 
uotke,  to  tlie  eourt  or  judge  ihereof,  tor  aji  order  directins  1 
attorney  to  produce  such  evidfoce. 

AmcDdlns  and  CMUolkUtlDf  H  IT  and  IS,  3  B.  B. 

I  IK13.  Oraer  therenpoa.  , 

Upon  such  an  appticutloo,  the  court  or  judge  must,  in  a  pn^M 
case,  malie  ou  order,  requiring  the  plaintiffs  attorney  to  prodaMf 
as  directed  therein,  evidence  of  his  authority  to  commeuoe  tM 
action,  and  staying  all  proceedings  therein,  on  the  part  of  wj 
plaintiff,  until  the  evldeuce  ia  produced.  i 

Id.,   !   IB,  I 

Tiaence  of  anthoFitr- 

r  his  agent,  to  the  ptaiDtlMj 


I  IfilB.  WbrD  onMur  to  b«  proved. 

Where  the  ortioii  is  brought  by  a  tenant  ii 
tenant,  against   his  co-tennnl.  the  plaintiff,   beetdea  proTing   Ua 


{  IDlfl.  Role  Trhra  there  are  dtiitlBet  oeeapaata. 

Where  there  are  two  or  more  defeudnnts,  and  it  is  alleged,  te 
the  answer  of  either  of  them,  that  he  occupies  in  seTeralty,  ar 
that  he  and  one  or  more  of  his  co-defendants  occupy  jointly,  one 
or  more  diatinct  purcflii,  and  that  one  or  more  other  defcndaata 
possesH  other  pnrcels,  in  neveralty  or  jotnlly,  the  court  may,  in  its 
discretion,  upon  the  application  of  the  plaintiff,  and  upon  aoeh 
temia  as  justice  requii'eH,  direct  that  the  action  be  divided  iM» 
as  many  actionx  as  are  necessury.  If  the  action  is  not  bo  divide^ 
and  it  miienrs.  upon  the  triol,  that  the  allegation  is  true,  tihe 

Slainfift  muct,  Ijelore  the  eviilcncc  is  closed,  elect  against  irlkiek 
efendant  or  defeudantt;  he  will  proceed;  and  a  judgment  d~' — '" 


ing  the  complaint  mtiBt  tliereu)ion  be  rendered,  in  Invot  of  the 


r  defend  nuts. 
,    1  M.    Id   »bil 


..Google 
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I  ISIT.  Tke  last  aeetlan  «aRllfied. 

The  last  section  dooH  not  apply  to  a  caae,  where  two  or  more 
defeudantB  occupy  differeat  apartments  in  a  building.  In  anch  a 
case,  in  an  action  lo  recover  tbe  buildine  nnd  its  furtiiaep,  the 
plaintiff  la  entitled  to  jtidgment  jointly  against  ell  the  defendant* 
who  ore  liable  to  him. 

!  I51S.  WkcB  plalatlll  buit  recover  acalut  one  defend* 
■nt  KBlilect  lo  rlvkts  at  others. 

Section  1510  of  this  act  does  not  apply  to  a  case,  where  one  or 
mnre  defendants,  ansnerhig  oh  therein  prescribed,  hold  under 
another  defendant,  and  the  pliiiiitiff  elects  to  proc-eed  aitainst  tlie 
latter,  subject  to  the  riRlits  nnd  interests  of  the  former.  In  such 
a  caae.  the  proceedings  nRninBt  the  defendant  so  nnswering  must 
be  stayed  until  final  judgment;  and  it  the  plaintiff  recovers  hiial 
judgment  n^inst  tbe  defendant,  under  whom  they  hold,  the 
Jadgment  operates  bb  a  transfer  to  the  plaintiff  of  that  dcCendant'a 
rieht,  title,  and  interest,  and  the  costs  ot  the  defendant  or  dcfend- 
antB  so  answering  are  in  the  discretion  of  the  court. 

I  IBie.  Verdtol,  etc.,  to  atate  nAtiirc  «t  plKlntllTa  estate. 

A  Tcrdict,  report,  or  deciaiou,  in  favor  of  the  plaintiff,  in  nu 
action  Biieciti<'d  in  this  article,  must  specify  the  estate  of  the 
plafatiS  in  the  property  recovered,  wiiether  tt  is  in  fee,  or  for  lite, 
or  for  a  term  of  years,  stating  for  whose  life  it  is,  or  specifying 
the  duration  of  the  term,  If  the  estate  is  less  than  a  fee. 

I  JB90.   Esplmtlon  of  plnlutlS'ii  title  before  trial. 

It  the  right  or  title  of  the  plaintiff,  in  an  action  specified  in  this 
article,  expires  stler  the  commeuceni&at  of  the  action,  but  before 
the  trial,  and  he  would  have  been  entllled  to  recover,  but  for  the 
expiration,  the  verdict,  report,  or  decision  must  be  rendered 
according  to  the  fact;  and  the  plaintiff  is  entitled  to  judcment  for 
his  damages  for  the  withholding  of  the  property,  to  the  time  when 
bis  right  or  title  so  expired. 

3  B.  8.  SOS,  I  31  (3  Bdm.  310). 

I   inXl.  A1>ateni<Mit   of  nctlOB. 

The  provisions  uf  title  fourth  of  chapter  eighth  of  this  act,  as 
applied  to  an  action  specified  in  this  article,  are  subject  to  the 
Qualification  that  the  court  mny,  in  its  discretion,  proceed  as  pre- 
•cribed  either  in  that  title  or  in  the  next  two  sections. 

aobatltated  tor  id.,  f  33.  god  1..  ISKi. 

I  ism.  Action  to  be  divided,  «vhen  different  pereoBB  Bnc- 
«eed  to  diaereut  parcels. 

Where,  upon  the  death  of  a  party,  different  persons  succeed 
to  the  decedent's  title  to,  or  interest  iu,  different  distinct  parcels 
of  the  property  souglit  to  be  recovered,  the  court  may,  upon 
motion,  and  npon  such  terms  as  justice  requires,  direct  that  tbe 
action  be  divided  into  us  many  actions  as  are  necessary;  and 
that  tbe  aucceaaor  to  the  title  or  interest  of  the  decedent,  to  or 
in  each  distinct  parcel.  l>e  substltnlrd  as  plaintiff  or  defendant, 
oa  the  case  requires,  iu  an  action  relating  thcrelo. 

I  IKXS.  Id.f  wben  dlHerent  persona  BDf»eed  to  real  prop- 
Where  the  plaintiff  seeks  to  recover  damages  for  withholding 
tbe  property,  uid,  upon  the  death  of  a  party,  different  persons  atic- 
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ceM  to  tbe  decedent's  rlicht  or  liubllitr  for  tbose  damsKeB.  and  to 
hti  title  to  or  interest  in  the  property,  the  court  may,  npon  motlwi 
made  upon  notice  to  the  perBous  to  be  affected,  and  upon  aach  terms 
•s  justice  requires,  direct  the  action  to  be  divided  into  two  actions, 
one  to  recover  the  posseBsion  of  the  property,  with  the  renti 
and  profits  thereof  accruing  after  the  decedent's  death,  the 
other  to  recover  the  damngcs  accrulof;  before  bis  death;  and  that 
the  aucceseor  in  interest  of  the  decedent,  with  respect  to  the 
cause  ot  action  in  each  action,  be  substltated  u  plaintiff  or 
defendant  therein,  as  the  case  requires. 

SatMtltatod  lor  1  B.  B.  Sll.  I  M  <3  Edm.  1X9. 

t  1D24.  Effect  of  JndsBot  rentered  after  trial    of  laaoe 

Bzcept  in  a  case  wtiere  it  is  otherwise  expressly  prescribed  in 
this  act,  a  final  judgment  in  an  actiou  specified  in  thla  article, 
rendered  upon  the  trial  of  an  issue  of  fact,  is  conclusive,  as  to 
the  title  established  in  the  action,  upon  eacb  party  agsinst 
whom  it  is  rendered,  and  every  person  claiming  from,  throDgh, 
or  under  him,  by  title  accruing,  either  after  tbe  judgment-roll 
is  filed,  or  after  a  notice  of  tbe  pendency  of  tbe  action  is  filed  in 
tbe  proper  count;  clerk's  office,  as  prescribed  in  article  niatli 
of  this  title. 

a  B.  B.  SOS.  i  so  (2  Edm.  SIT),  u  am-d  bf  L.  1863,  eta.  48Q. 


cndered,  and  tbe  judgment-roll  is  filed,  upon  tbe  applica- 
iion  o[  me  party  against  whom  it  was  rendered,  his  heir,  devisee, 
or  asBignee,  and  upon  payment  of  all  costs,  and  all  damageo, 
other  than  for  rents  and  profits  or  for  use  and  occupation, 
awarded  thereby  to  the  adverse  party,  must  make  an  oriler 
vacating  the  judgment,  and  granting  a  new  trial  in  the  acticn. 
The  court  upon  a  like  application,  made  within  two  years  after 
the  second  final  judgment  is  rendered,  and  the  judgment-roll  is 
filed,  may  make  an  order  vacating  the  second  judgment,  and 
^[ranting  a  new  trial,  upon  the  like  terms,  if  it  is  satisfied  thai 
justice  will  be  thereby  promoted,  and  the  rights  of  the  partie* 
more  satisfactorily  ascertained  and  established.  Not  more  than 
two  new  trials  shall  be  granted  under  tbls  section. 

Id.,  I  ST,  ua'd  bf  L.  ISTS,  cb,  392.     See  H  1208.  IMS. 

I  ISaS.  Ettrct  of  JadomCDt  by  defaalt,  eta. 

A  final  judgment  for  the  plaintifF.  rendered  in  an  action  apecf. 
fied  in  this  article,  otherwise  than  upon  the  trial  of  an  isme  of 
tact,  is,  after  tbe  expiration  of  three  years  from  tbe  fiHng  of 
the  judgment-roll,  conclusive  upon  the  defendant,  and  everr 
person  claiming  from,  through  or  under  him,  by  title  accruing, 
either  after  the  judgment-roll  is  filed,  or  after  a  notice  of  the 
pendency  of  the  action  Is  filed  in  the  proper  county  clerk's 
offlce.  as  prescribed  In  article  ninth  of  this  title.  Bnt  within 
five  years  after  the  judgment-roll  is  filed,  the  court,  upon  tile 
application  of  the  defendant,  his  heir,  devisee,  or  assignee.  ai»d 
npoQ  payment  of  nil  costs  and  daniages  awarded  to  the  plaintiff, 
must  make  an  order  vacating  the  judgment,  and  granting  ft 
new  trial,  if  it  Is  siitisfied  that  justice  will  be  thereby  promoted, 
a^d  the  rights  of  the  parties  more  aatlBtactorily  aMertained 
and  established;  but  not  otberwiae. 

>• .  1  ••  «0« 


„H,^^|C 
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g  IBXT.   Id.)  exeeptloa  !■  «■«■  of  dlubilltr. 

la  a  c&Be  specified  in  the  IrbI  gectiou.-  if  the  defpndaut  Is,  at 
the  time  of  the  filing  of  the  jadtcment-ioll,  either 

1.  Within  the  age  o(  twenty-one  jeara;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  In  execntloD  npon  con- 
viction oC  a  criminal  offence,  for  tl  term  less  than  for  liFe; 

The  time  of  snch  a  disability  is  not  a  part  of  the  three  years, 
qwdfied  In  the  last  section;  but  such  a  defendant,  hii  heir, 
devisee,  or  BBBignee,  may  commence  nii  action  for  the  recovery 
of  the  real  property  claimed,  at  any  time  within  three  jrean 
after  the  disability  ceases;  but  not  afternards. 
2  B.  3.  30S,  I  36.  Oee,  mlia.  i)  3TB,  3Se  ind  1!»1,  snte. 
I  1S2S.  Tlie  l«Bt  lIiFce  ■eellonn  onsllfled. 

The  last  three  sections  are  not  applicable,  ivhcre  the  action  !■ 
toundeil  npon  an  BlleKation  of  rent  in  arrear;  or  in  A  case  to 
which  secUoa  445  of  (ttls  act  is  applicable. 

Sm  M  «4B  ud  IBOe,  aaU. 

I  IBSB.  PoBBeBaloB  not  Is  l>C  ehansed  by  -neatlaK  of 
jBdVaeat,  except,  etc. 

Where  the  plaintiff  has  taken  possesBion  of  real  property  by 
virlne  of  a  final  jadgment,  his  possesBion  shall  not  be  In  any 
way  affected  by  the  vacating  of  the  Judgment,  except  as  pre- 
•cribcd  In  section  152S  or  section  1526  of  this  act.  In  sneli  a 
case,  if  the  defendant  thereafter  recovers  final  jndgment  in  the 
action,  it  mast  award  to  him  the  rcBtitution  of  the  possession 
of  tbe  property;  and  he  may  have  an  execution  tbereupoa  lor 
the  delivery  of  the  possession  to  htm,  as  il  he  was  plaintiK. 

M..  I  41,  tm-6. 

t  IBSO.  ETldcnee  on  new  (rial. 

Upon  a  new  trial,  granted  as  prescribed  in  thli  arttde,  the  de< 
fendant  may  show  any  matter  in  defence,  which  he  might  show 
to  entitle  him  to  recover  th«  poasewioD  Of  the  property,  U  he 
w«a  plaintiff  in  the  action. 

Id..   I  42. 

I  IBSl.  DaaaascB  reeoTarablet  ael-oC  br  defendnnt. 

Iq  an  action,  brought  as  prescribed  in  this  article,  the  plaintiff, 
where  he  recovers  judgment  for  the  property,  or  possession  of 
the  property,  is  entitled  to  recover,  bb  damages,  the  rents  and 
profits,  or  the  value  of  the  nse  and  occnpation,  of  the  real  prop- 
erty recovered,  for  a  term  not  exceeding  six  years;  but  the  dam- 
agea  shall  not  include  the  value  of  the  use  of  any  improvements 
made  by  the  defendant,  or  those  under  whom  he  claims.  Where 
permanent  imprOTements  have  been  made,  In  irood  faith,  by  the 
defendant,  or  those  under  whom  he  claims,  while  holding,  under 
color  of  title,  adversely  to  the  plaintiff,  the  value  thereof  must 
be  allowed  to  the  defendant,  in  reduction  of  the  damages  of  the 
plaintiff,  bat  not  beyond  the  amount  of  those  damagee. 


D,g,t,ioflb,GoogIe 


FOH  PARTITION. 

ARTICLE  9L1COIID, 

AeHottfo)  partition. 


U.'.  bf  in  InfaDt. 

GuardUn  td  litem;  bow  kppDlntDd. 


nbi-ra    ibere    U    a    particular    estate. 


icfurilj-  (Q   refund. 


oDtT  tteaanrer. 


committee  ttt  luiiatl< 


I  1R32.  'n'hen  action  tor  pBrllllan  ni«y  be  broattht. 

Whpre  two  or  more  persons  bold  and  atv  in  poshpsbIoq  of  real 
pcopertr,  as  Joint  tcnaiits  or  ns  tenants  In  common,  tn  which 
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either  of  thpm  hns  nii  eetHte  or  Inheritarice,  or  for  lite,  or  (or 
years,  any  ^iie  or  more  of  Uicm  may  miiiniain  an  action  for  the 
partition  of  the  property,  nccording  to  Ihe  resin^ctiTe  rights  of  the 
pertouH  interested  therein;  and  for  a  aale  tljereuf,  if  it  appeani 
(hat  a  partition  thereof  cannot  be  mnde,  without  great  prejudice 
to  the  owoera.  , 
2  B.  8.  311.  1  1  {2  Edm.  SaS).  im-d.    Bet  RulH  on.  Sft. 

I  1S83.  [Au'd,  188T.]    ld.|  hy  FensindeFDiBB. 

Where  two  or  more  persona  hold  iis  joint  teuauts,  or  as  tenants 
Id  common,  a.  vested  remaioder  or  rcveralon,  any  one  or  more  of 
them  may  maintaiQ  an  action  [or  the  partition  of  the  real  prop- 
erty to  which  it  attaches,  according  to  their  respcctire  snares 
therein,  subject  to  the  interest  of  the  per»ou  hokliirg  the  particular 
estate  therein,  but  no  sale  of  the  preiniaes  iu  such  an  action  shall 
be  mode  except  by  and  with  the  con  sent  in  writing,  to  be 
acknowledged  or  proved  and  certified  In  like  manner  as  a  deed,  to 
be  recorded  by  the  person  or  persons  owning  and  holding  such 
particular  estate  or  estates;  and  if  in  such  an  action  it  shall 
appear  iu  any  stage  thereof  that  partition  or  sale  cannot  be  made 
trithout  great  prejudice  to  the  owners,  the  complaint  must  be 
dismissed.  The  dismissal  of  the  complaint,  as  herein  provided, 
shall  not  affect  the  right  of  any  party  to  bring  a  new  action,  after 
the  determination  of  such  particular  estate. 
L.  MST,  ch.  888. 

I  ltra4.  Id.i  hy  >■  InfBDt. 

An  action  for  the  partition  of  real  property  shall  not  be  brotight 
by  an  infant,  except  by  the  written  authority  of  the  surrogate  of 
the  county  in  which  the  property,  or  a  part  thereof,  is  sllnated. 
The  authority  shall  not  be  given,  uuless  the  surrogate  is  satisSod, 
by  ufBdovit  or  other  competent  evidence,  that  the  Interests  of  the 
infant  will  be  promoted  by  bringing  the  action.  A  judgment  for 
a.  partition  or  sale  shall  not  be  rendered  In  such  an  action,  unless 
the  con  Ft  is  sntisSed  that  the  interests  of  the  infant  will  be 
promoted  thereby,  and  that  fact  is  expressly  recited  in  the  judg- 

K  ist3,  ch.  217,  II  1  iDd  2,  tm-a. 

I  loss.  an&Fdlan  ad  lltemi  bon-  sppilnted. 

A   guardian   ad   litem   tor   an    infant    party,    in  an  action  for 
partition,  can  be  appointed  only  by  the  conrt. 
Id.,  ind  2  a.  B.  31T,  I  3  12  BdD.  32S).    3te,  ■!»,  |  «T2,  idK. 

I  ISSe.  [Au'd,  1S84.]    BeBBrlly. 

The  security  to  be  given  by  the  guardian  ad  litem  tor  an  infant 
pai^,  ID  an  action  for  partition,  must  be  a  bond  to  the  people  of 
thi«  State,  executed  by  him  nnd  one  or  more  sureties,  as  the 
conrt  directs,  in  n  sum  fixed  by  the  court,  conditioned  for  the 
faithful  discharge  of  the  trust  committed  to  him  as  guardian,  nod 
to  render  a  just  and  tmc  account  of  his  guardianship,  in  any  court 
or  place,  when  therennio  required.  The  bond  must  he  filed  with 
(he  clerk,  before  the  guardinn  enterti  npon  the  •xeculion  ot  his 
dntjes:  and  it  cannot  be  dispensed  with,  although  he  is  the  general 
gtiardlaa  of  the  infant, 
a  R.  8.  all,  H  2  'IHl  4  (2  Edm.  326),  un'd:  L.  iBH*.  eh.  404.  Bim  Rul*  4. 
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I  1537.  WtaCB  belr  mar  mAlDtBln  «eUon  (or  parUUoa  d 
a« vised  pr»pertT> 

A  person  claiming  to  be  entitled,  as  a.  joiDt  tenant  or  a  teoant  In 
coinmon.  by  reaion  of  his  being  bd  heir  of  a  persou  who  died. 
holding  auU  In  posBesHioD  of  real  propcrt;,  mn;  nnintoin  an  ac- 
tion for  the  partition  thereof,  whether  he  is  in  or  out  of  possemon, 
notwithstanding  an  appiireut  devise  thereof  to  auolher  by  tb» 
decedent,  and  posseBSion  under  such  b  devise.  But  in  socta  an 
a^ion,  the  plaintiff  most  aliege  aod  establish  that  the  apparent 
devise  is  void. 

L.  1SS3,  cb.  338.  I  £  <*  ^m-  »>«)- 

1  1B88.   [An'd,  1800,  18S7,  1898.]    'Who  mliat  He  IMtrUe*. 

Elrei^  person  having  an  uudivided  share,  in  posseiiHion,  or 
otherwise,  iu  the  prot)ertf,  as  tenant  iu  fee.  for  life,  b;  the 
courtesy,  or  for  years;  every  person  entitled  to  the  reversion,  re- 
mainder or  iuheritance  of  an  uudivided  nharei  after  the  detomiiua- 
tion  of  a  partieular  estate  therein;  (Tvery  person  who,  by  any  con- 
tingency contained  in  a  devise  or  grunt,  or  otherwise,  is  or  may 
become  entitled  to  n  beneficial  iulcrest  in  an  tindiTldeil  share 
thereof;  every  person  having  an  ineboatc  right  of  dower  an  an 
undivided  share  iu  the  property;  and  every  person  havinft  a  right 
of  dower  in  the  property,  or  any  part  thereof,  which  hax  not 
been  admoasared.  must  be  made  a  parl^  to  an  action  for  a 
partition.  But  no  person,  other  than  a  joint  tenant,  or  a  tenant 
in  common  of  the  proi>erty,  shall  be  a  plaintiS  in  the  nctioa. 
Whenever  an  action  (or  the  partition  of  real  property  shall  be 
bronght  before  the  expiration  of  three  years  from  the  time  whwi 
letters  of  administration  or  letters  testamentary,  as  the  case  may 
be,  shall  have  been  Issued  upon  tbe  estate  of  the  deceOent  from 
whom  the  plaintiffs  title  is  derived,  the  executors  or  admioietrstoTfl. 
as  the  case  may  be,  if  any,  of  the  estate  of  said  decedent,  shall 
be  made  parties  defendant.  In  case  no  executor  or  administrator 
of  such  decedent  sball  baye  been  appointed  at  the  time  said  action 
is  begun,  that  fact  shall  be  alleged  in  the  complaint.  The  executon 
nr  administrators,  if  any,  as  the  case  may  be,  of  a  deceased 
person,  wlio,  if  living,  should  be  a  party  Co  sueh  action,  shall  be 
made  parties  defendant  therein,  und  in  case  no  executor  or  admin- 
istrator lit  such  deceased  pemoii  shall  have  tieen  apiiointed  that 
fact  shall  be  alleged  iu  the  complaint.  AVhere  the  interlocutory 
judgment  directs  a  sale  of  the  premises  sought  to  he  partitioned, 
or  of  some  part  thereof,  the  judgment  may,  in  the  discretion,  nf 
the  court,  direet  that  the  premises  so  sold  pursuant  to  sudi  inter- 
bcutory  judgment  shall  be  free  from  the  lien  of  every  debt  of 
such  decedent  or  decedents,  except  debts  whieh  were  a  lien  opon 
the  premises  before  the  death  of  such  decedent  or  decedeau. 
When  tlie  action  is  brought  before  three  years  have  eln)>sed  from 
the  granting  of  such  letters  of  administration  or  letters  testa- 
mentary, as  the  cnse  may  be,  ujKin  the  estate  of  the  decedent 
front  whom  tbe  plaintiff  derived  his  title,  and  the  iuterlorutory 
judgment  directs,  as  above  provided,  thot  the  premises  shall  be 
■old,  free  from  the  lien  of  debts,  the  final  judgment  shall  direct 
that  the  proceeds  of  the  sale  remaining  after  the  payment  of 
the  costs,  referee's  fees,  expenses  of  sale,  taxes,  asseminienta, 
water  rates,  and  liens  estabhshcd  before  the  death  of  the*  dew- 
dent,  including  any  sum  allowed  to  a  widow  in  sntisfarlion  <rf 
her  right  of  dower,  therein  directed  to  be  paid,  be  forthwith  paid 
Into   eo»irt  by   the  referee  making  such   sale  by   depoaltiug-  tbe 
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•ame  with  tbe  eonnty  treasnrer  of  the  county,  in  which  the  trinl 
of  the  action  ih  placed,  to  the  credit  of  the  parties  entitled  thereto, 
to  Bwait  the  further  order  in  the  premlBcs.  Where  the  Rctiou 
\b  brought  before  three  years  hare  elapRed  from  the  graDting  of 
lettera  of  admin  istrati on  or  letters  testamentary,  an  the  case  may 
be,  upon  the  estate  of  a  deceased  person,  who,  if  living-,  should 
be  a  party  to  the  action,  and  the  interlocutory  judgment  directs. 
as  abore  proTided,  that  the  premiiieB  shall  be  sold,  free,  from  tbe 
lien  of  debts,  tbe  fliuil  judgment  shall  direct  that  the  share  of 
the  proceeds  of  such  sale,  which  would  bare  been  his,  if  living, 
be  paid  into  conrt  by  auch  referee,  by  depositing  the  same  with 
■uch  county  treasurer,  to  await  the  further  order  in  the  prem- 
ises. Upon  the  certificate  of  the  surrogate  of  the  couDty  of  which 
the  decedent  was,  at  the  time  of  his  death,  a  resident,  showing 
that  three  years  have  elapned  since  the  issuinK  of  letters  tcsta.- 
mentary  or  letters  of  adminiatration,  as  the  case  may  be,  upon 
the  estate  of  said  decedent,  and  that  no  proceedings  for  the  mort- 
gage, lease  or  sale  of  the  real  property  of  said  decedent  flor  the 
payment  of  his  debts  or  funeral  expenses,  or  both,  la  pending, 
and  upon  the  certificate  of  the  coun^  clerk  of  the  county  where 
the  real  property  sold  under  the  ioterloeutory  judgment  is  located, 
Kbowing  that  no  notice  provided  for  in  section  twenty-seven 
hnndrod  and  fifty -one  of  the  code  of  civil  procedtire  has  been 
filed  in  biH  office,  the  court,  wherein  tbe  final  judgment  fwas 
made  ahall,  npc»i  the  application  of  any  parly  to  said  action, 
make  an  order  directing  the  county  treasarer  to  pay  to  said 
party  from  said  deposit,  the  amount  to  which  he  Is  entitled 
nndtT  the  Mid  final  judgment,  with  the  accumulntinn  thereon, 
if  any,  less  the  fees  of  «ald  county  treasurer.  Any  party 
to  aucb  action  may,  at  any  time  after  final  judgmfint,  •npoo 
notice  to  the  executors  cr  admin  intra  tors  of  the  deceilent  from 
whom  the  party  applying  derived  his  share  or  interest,  apply  to 
the  conrt  in  which  said  action  is  pending  for  leave  to  withdraw 
the  deposit  or  share  of  the  deposit,  adjudged  in  the  final  judgment 
to  belong  to  him;  and,  upon  said  application,  the  court  may,  la 
its  discretion,  make  an  order  directing  the  county  treasurer  to 
pay  over  to  said  party  the  deposit,  or  the  nhate  or  the  deponit,  nd- 
jndfced  ia  the  linal  judgment  to  belong  to  him.  but  said  order  shall 
not  be  made  until  said  party  so  applying  shall  have  furnished 
a  bond  to  tbe  people  of  the  state  of  New  York  in  the  penalty  of 
twice  the  amount  of  the  deposit  sought  to  be  withdrawn,  with 
two  or  more  good  and  sufficient  sureties,  approved  by  the  judfre 
ctr  jQHtice  of  tbe  court  uinking  such  order,  and  filed  with  such 
approval,  in  the  office  of  the  clerk  of  the  county  in  which  such 
■etioii  is  pending,  to  the  effect  that  the  said  party  so  withdrawing 
■aid  deposit  will  pay  any  and  all  claims,  not  exceeding  the  amount 
of  Haid  deposit,  when  thereunto  required  by  order  of  the  court 
or  by  order  of  tbe  surrogate  or  of  the  sarrogate's  court  iu  a  pro- 
ceeding to  mortgage,  lease  or  sell  the  real  property  of  such  dece- 
dent. But  where  final  judgment  shall  be  rendered  in  any  action 
for  partition  after  three  years  have  eiapsed  from  the  granting 
of  letters  of  administration  or  letters  testamentary,  as  the  case 
may  be.  upon  the  estate  of  the  decedent  from  wliom  the  plain- 
OB  derlyed  title,  and  the  premises  shall  have  been  sold,  free  from 
the  lien  at  debts,  as  above  provided,  then,  upon  producing  ti>  the 
court  the  certificate  of  the  surr<M!ate  of  the  county  of  which 
flie  decedent  was  at  the  time  of  bis  death  a  resideot.  showing 
that  tbree  yean  bare  elapsed  since  the  issuing  of  letters  of  nd- 
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minlBtration  or  letters  t^tamontni?  as  the  case  maj'  be  npoB 
tbe  estate  of  xnid  docpdont  and  that  uu  proceeding'  for  the  mort- 
gage, leaee  or  sale  of  tlie  roal  propcrtjr  o(  tbe  Ueceilpnt  for  the 
payment  of  his  debtH  or  funeral  ex[K%HeB  or  both  i«  petuliitK  and 
upon  the  perlificate  of  the  clerk  of  the  Ollnty  where  tbe  rcml 
property  sold  under  the  interloentory  jlldement  is  located  shoir- 
lag  that  no  notice  provided  for  in  section  twenty-seven  Imndred 
and  fifty-one  of  the  eode  of  civil  procednre  has  been  filed  in 
his  olfiee  the  court  renderinR  the  final  judgment  aball  direct  tbf 
payment  of  the  different  Hhares  to  the  several  parties  entitled 
thereto:  except  that  the  share  of  a  deconaed  person^,  who  if 
li^inic,  should  be  n  party  to  the  action  shall  be  paid  into  court 
as  above  provided,  unless  three  years  have  also  elapsed  ninee 
the  KTBiiting  of  letters  of  administration  or  letters  testamentary. 
as  the  case  mo;  be.  upon  the  estate  of  said  last  mentiotied  de- 
ceased person,  and  like  certificates  of  tbe  surrogote  and  ooonty 
clerk  arc  produced  to  the  court. 

f  1030.  lAai'd,  18»Z.]    Who  mar  b«  wade  parties. 

The  plaintiff  may,  at  bis  election,  make  a  tenant,  by  tbe  cor- 
tesy,  for  life,  or  for  years,  of  the  entire  pro:)erty,  or  whoever 
may  be  entitled  to  a  contingent  or  vested  remainder  or  reversion 
in  the  entire  property,  or  ft  creditor,  or  other  person,  having  a 
lien  or  interest,  which  attaches  to  the  entire  property,  a  defend- 
ant in  the  action.  In  that  case,  the  final  judfrment  may  either 
award  to  such  a  party  his  or  her  entire  right  and  interest,  or 
the  proceeds  thereof,  or  where  the  right  or  interest  is  contiatrent 
direct  that  the  proceeds  or  slrnre  thereof  be  substituted  (or  tbe 
property  and  invested  for  whoever  may  eventually  be  entitled 
thereto,  or  may  reserve  and  leave  unaffiected  his  or  her  right  and 
interest,  or  any  portion  thereof.  A  person  specified  in  this  tee- 
tioD.  who  is  not  made  a  party,  is  not  affected  by  tbe  Jadgment 
in  the  action. 

2  E.  3..  )  SB,  im'd:  i.  18B2.  »h.  Ml, 

I  1K40.  Id-i  as  to  peraoBB  haTlns  llena. 

Tbe  plaiutiS  may.  at  his  election,  make  a  creditor,  hsrlng  a 
lien  on  an  undivided  share  or  interest  in  the  property,  a  defend- 
ant in  the  action.  In  that  case,  be  must  set  forth  the  astore  of 
the  lien,  and  specify  the  share  or  interest  to  which  it  attacbn. 
If  partition  of  the  properly  is  made,  the  lien,  whether  the  creditor 
is  or  is  not  m^de  a  party,  ehnll  thereafter  attach  only  to  tue 
share  or  interest  assigned  to  the  party  upon  whose  Bhare  or  inter- 
est the  lien  attached;  which  mnst  he  first  charged  with  its  just 
proportion  of  the  costs  and  expenses  of  the  action,  in  prefereset 
to  the  lien. 

Id.    »  a  sEd  S.  nnd  I,.  lf<3i),  ch.  820.  j  11  [9  Bdm.  OJ).  "nU 
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I  llMl.  PcoTlBtaa  irberc  a  party  la  BMlnoifrBa 

Where  a  defenOaot  hnring  a  share  or  l&temt  In  the  property 
Ib  iTiikiion-n.  or  wlnre  hia  nnme  or  part  o(  his  nnmt  is  unknown, 
nii'1  the  KUtnnions  in  eerved  upon  him  by  publicFition.  or  witbont 
ths  Stnic,  puTsnoLt  to  nn  order  for  that  purpose,  n's  prescribed 
in  nrtirle  spniiid  of  tille  first  of  chapter  fifth  of  this  act,  the 
notice  snhjoiDcil  to  the  copy  of  the  summotiB  as  published,  or 
served  fhprewith,  must,  in  addition  lo  the  matters  reqoired  la 
fhnt  srtieie,  state  briefly  the  object  ol  the  action,  and  contain  u. 
brief  description  of  the  property. 

I ...  I  12,  bi  ■ahrtiuiHi  aaDuUlDE  tbe  liw  ■■  Htlled  In  H  M.  T.  SM. 

f  IS^  CaBiplalDt  lo  Btale  latereatB  at  parties. 
The  complaint  must  describe  the  property  with  common  c«- 
taintj^,  and  must  specify  the  rights,  shares,  and  Interests  therein 
or  ntl  the  pnrlies,  as  far  ns  the  saoje  are  kaon-n  to  the  plaintilT. 
If  B  nnrtf,  or  the  share,  tight,  or  interest  of  a  party,  is  unknown 
to  the  plaintiff:  or  if  a  sbare,  right,  or  interest  is  uncertain  or 
coniinsetit:  or  i(  the  ownership  of  the  inheritance  depends  upon 
an  e:ieentory  devise;  or  V  a  remsinder  is  a  contingent  remainder, 
in  Ihnt  the  nnrty  cannot  be  named;  that  fact  must  also  be  Stated 
tai  the  complaint. 

Id.,  I  n.  nM.  1  Slid  2.  ud  I  7,  c«»lldited. 

1  1S4S.  Title  of  parties  mar  be  tried. 

The  title  or  interest  of  the  plaintiff  In  the  property,  as  stflted 
in  the  complaint,  may  be  controverted  by  the  ansner.  The  title 
or  interest  of  any  defendant  in  the  property,  as  stated  tn  the 
complaint,  may  also  be  controverted  by  his  answer,  or  the  answer 
of  any  other  defpiidant;  and  the  title  or  interest  of  any  defend- 
ant, OS  stated  in  his  answer,  may  be  controverted  by  the  answer 
(■t  liny  other  defendant.  A.  defendant,  thus  controverting  the 
title  or  interest  of  u  .-o-defendant,  must  comply  with  section  521 
of  this  net.  Tlie  Issues,  joined  as  prescribed  in  this  seetloii, 
most  be  tried  and  determined  in  the  action. 

1  R.  S.  330,  H  18  mnd  le  (9  Edm.  StB),  urn-d.    fi«  ||  Kl  SDd  UM,  urta. 

I  tK44.  leanea  o(  btel  triable  fer  Jory. 

An  issne  of  fact  joined  to  the  action  la  triable  by  a  Jnry. 
TTnlens  the  coort  directs  the  lesnes  to  be  stated,  as  pieacribed  Id 
MCtlMi  970  of  this  act,  the  fasnes  may  be  tried  upon  the  pleadings. 
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f  IMS.  IVtaCB  title  to  be  »iH>CFtatH««  l>r  tbe  court. 

WhMre  a  defeodant  has  made  default  in  nppearing  or  ploadini; 
or  wher«  a  party  is  an  infant,  the  court  must  ascertain  the  righu. 
ihsres,  and  intereats  of  the  several  parties  in  the  property,  by 
ft  referen<?e  or  otherwise,  l)erore  interloeutory  Jndcment  ia  ren- 
dered In  the  action. 

2  S.  a.  330,  I  z:  ud  ptrt  of  i  SS,  ini'd.    Sm  Bnla  60. 

I  tS46.  InterlocDtory  JadKntest. 

The  mtetlocutory  Jwdgment  must  declare  what  la  the  right, 
ahare.  or  Interest  of  each  party  in  the  property,  as  far  as  the 
asme  baa  been  ascertained,  and  must  determine  the  rights  of  the 
parties  therein.  (Vhere  it  Is  found,  by  the  Terdict,  report,  or  de- 
cision, or  where  it  appears  to  the  court,  upon  an  application  for 
judgment  In  fayor  of  the  plaintifF.  that  the  property,  or  any  pari 
thereof,  is  so  clrcDmatanced  that  a  partition  thereof  cannot  be 
made  without  great  prejudice  to  the  owners,  the  Interlocutory 
Jndgnnent,  except  aa  otherwise  expressly  prescribed  in  this  ar- 
ticle, muBt  direct  that  the  property,  or  the  part  thereof  which  is 
■o  circnmstanced,  be  sold  at  public  aactioa.  Otherwise,  an  in- 
terlocutory Judgment  in  favor  o(  the  pialDtlfF,  must  direct  that 
partition  be  made  between  the  parties,  according  to  tb^  r«- 
■pective  rights  shares,  «,nd  interests. 
Bm  Id..  II  33,  »  *Bd  SI. 

f  IS4T.  Partial  varUtlani  wken  Bade. 

Whers  the  right,  share,  and  interest  of  a  party  has  been  as- 
certained and  determined,  and  the  rights,  ahares,  or  Intereata  of 
the  other  parties,  as  between  IhemselTes.  remain  nnaacertained 
or  undetermined,  an  interlocutory  judgment  for  a  partition,  en- 
tered as  prescribed  in  the  last  section,  must  direct  a  partition,  aa 
between  the  party  whose  share  has  been  so  determined  and  the 
other  parties  to  the  action.  Where  the  rights,  shares,  and  in- 
terests of  two  or  more  parties  have  t>een  thus  ascertained  and 
determined,  the  interlocutory  judgment  may  also  direct  the  par- 
tition among  them  of  a  part  of  the  property,  proportiouate  t~ 
their  aggregate  shares.  In  eilfaer  case,  the  court  may.  from  tim 
to  time,  as  the  other  rights,  shares,  and  interests  ar?  ascertained 
and  determined,  rendrar  an  interlocutory  judgment,  directing  Ute 
partition,  in  like  manner,  of  the  remainder  of  the  property  1 
Where  an  interlocutory  juilKment  ia  rendered,  in  a  case  speciSed 
in  this  section,  the  court  may  direct  the  action  to  be  severed,  and 
final  judgment  to  be  rendered,  with  respect  to  the  oortion  of  the 
property  net  apart  to  the  parties,  -whoso  rights,  shares,  and  Inter- 
ests are  determined,  leaving  the  action  to  proceed  as  againat  the 
other  parties,  wllh  respect  to  the  remainder  of  the  property;  and 
it  necessary,  the  court  may  direct  that  one  of  those  parties  o« 
■nhatitnted  as  plaintiff. 

II.  IMT.  «b.  «o,  II  1.  2  («  Edm,  «IS1. 

I  IMS.  Bkares  nar  *e  set   Dfl  In'  eoBmoB. 

Where  two  or  more  parties,  to  an  action  for  partition,  makv  It 
appear  to  the  court,  thdt  they  desire  to  enjoy  their  Bbares  la 
common  with  each  other,  the  Interlocntory  judgment  may,  in  tbs . 
discretion  of  the  court,  direct  partition  to  he  so  made,  as  to  "'' 
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off  to  them  their  Bbarea  of  the  real  property  pnrtittoaed,  without 
partitioQ  as  between  themBelrea,  to  be  held  by  them  in  commoD. 
u  iMT.  eta.  4ao,  t  *. 

I  IS4S.  AspslntmeDt  of  con^lBBl«Bera. 

Where  the  interlocntory  Judgment,  in  an  action  lor  partition, 
directs  a  partition,  it  miiBt  designnle  three  reputable  and  disin- 
terested freeholders  bb  commlBEionere,  to  make  the  partition  bo 

3  B,  H.  811.  1  ZS  (S  Edm.  3S1). 

I  1S50.  CoiB^lsalonera  to  kc  vitofb,  et«. 

Each  of  the  commiBsionen  mtiBt,  l>efore  entering;  upon  the  exe- 
cution of  hia  dnties.  aubscribe  and  talce  an  oatb  l)efore  an  officer 
qieciSed  in  section  842  of  this  act,  to  the  effect  that  he  will 
faithfully,  honestly  and  impsrlinlly  discharge  the  tmit  reposed  in 
him.  Bach  commiBsioner's  osth  most  be  filed  with  the  clerk, 
beforo  he  enters  npon  the  execution  of  bis  duties.  The  court 
may.  at  any  time,  remove  either  of  the  commissi  oners.  If  either 
of  tnem  dies,  reBigns,  neglects  or  refuses  to  serve,  or  Is  removed, 
the  conrt  may,  from  time  to  time,  by  Order,  appoint  another  per- 
•on  in  bis  place. 
Id..  H  a,  ST.  &«  I  leoB.  p«t. 

I  IBBl.  Id.|  irhen  to  iBMlie  nBrtlfloa. 

The  commlisionerB  mnst  forthwith  proceed  to  make  partition, 
am  directed  t»y  the  Interlocutory  judgment,  unlesa  it  appears  to 
Aem,  or  a  -majority  of  them,  that  partition  thereof,  or  of  a  par- 
tfcnlar  lot,  tract,  or  other  jrartion  thereof,  cannot  be  made,  witfiont 
srettt  prejudice  to  the  owners;  in  which  case,  Ijiej  must  make  a 
written  report  of  that  fact  to  the  court. 

Id.,  I  2§. 

I  loan.  P»rtlU«wt  li«w  ■aade. 

In  making  the  partltloD.  the  commisslonerfi  must  divide  the 
property  into  distinct  parcels,  and  allot  the  several  parcels  thereof 
to  the  reapectlve  parties,  quality  and  quantity  being  relatively 
considered,  according  to  the  respective  rights  and  interests  of  tha 
parties,  as  fixed  by  the  interlocutory  Jodsment.  They  must  desig- 
nate the  several  parcels  by  poets,  stones,  or  other  permanent 
monnments.  They  may  employ  a  enrreyor,  with  the  necessary 
aasiatants,  to  aid  them  In  so  doing. 
Id.,  I  W. 

I  ISBS.  PrOTlsloa  wtaeFe  tkere  la  a  vaptleolBP  estate. 

Where  a  party  has  a  right  of  dower  in  the  property,  or  a 

Cart  thereof,  which  has  not  been  admeasured,  or  hue  an  estato 
y  the  cnrtesy,  for  life  or  for  years,  in  an  undivided  share  of  the 
property,  the  commlsMoQerB  may  allot  to  that  party  his  or  her 
share  of  the  pr<q>erty,  withoat  reference  to  the  duration  of  the 
estate.  And  Uiey  may  make  partition  of  the  share  so  allotted  to 
that  party,  among  the  parties,  who  are  entitled  to  the  remainder 
or  reversion  thereof,  to  be  enjoyed  b;  them  upon  the  determina- 
tiaa  of  the  particular  estate,  where,  in  the  opinion  of  the  cmv 
410 
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D^Bsionem,  such  n  partition  cdq  be  made  trithout  prejudice  to 
the  rigblB  of  tbe  parties. 

Ij.   1S4T.   cli.  4ao,   I  0   (4  Edm.   014).  am'd. 

1  1BS4.  Re  Bart  of  ooniDilaitlaBeFa, 

All  the  commiBSionera  must  meet  together  in  the  pcrfornwnce 
of  aD7  o(  tbelr  duties;  but  the  acts  of  a  majority  ho  met  are 
valid.  Tliey.  or  a  najoril;  of  them,  must  make  a  full  report  of 
their  procefdings,  uiidpr  their  hands,  gpecitying  therpin  the  man- 
ner in  which  Ihey  have  diKcharged  their  trust,  describiag  the  prop- 
ertj  dirlded.  and  the  ahnre  or  interest  in  a  shsre,  allotted  to 
each  party,  will,  the  quantity,  oonrses,  and  distancea,  or  other 
particular  description  of  each  share,  and  a  description  of  the 
poets,  Blones,  or  other  monuments:  and  specifj-iog  the  items 
of  their  charges.  Their  report  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  db  a  deed  to  be  recorded,  and  mmt 
be  Bled  in  the  office  of  the  clerk. 

3  R.   S.  azZ.   H  so.  81.  83  a  Edm.  >31). 

I  ISOS.  reea  and  «!>»•«■. 

The  fees  and  expenses  of  the  commisBionerB,  inclDding  the  ei- 
pense  of  a  survey,  when  if  is  made,  mast  be  taxed  nnder  the  diree- 
tion  of  the  court;  and  the  amount  thereof  must  be  pstd  by  the 
plaintiff,  and  allowed  as  part  of  his  costs. 

Id.,  J  82;  Smllb  T.  Brwditreel.  G  Coir.  213. 

I  lBft6.  Conarmlnc  op  aettlns  nalde  report. 

The  court  must  confirm  or  set  aside  the  report,  and  may,  it 
necessary,  appoint  new  commissioners,  who  must  proceed  m 
directed  in  this  article.  . 

Id..  1  34,  iid-a. 

I  IB5T.  Flnikl  Jadsmeat  OB  report)  effect  thereof. 
Upon  the  coiifirmalion.  by  the  court,  of  the  report  of  the  com- 
missioners making  partition,  final  Judgment,  that  the  partliion  be 
firm  and   effectual  forever,  must  be  rendered,  which   la   blBdinjc 
and  conclusive  upon  the  following  persona: 

1.  The  Plaintiff;  each  defendant  upon  whom  the  summona  waa 
nerved,  either  personally,  or  without  the  State,  or  by  publiealioa. 
pursuant  to  an  order  ohtainod  for  that  purpose,  aa  prescribed  In 
chapter  fifth  of  this  act;  and  the  legal  representatives  of  eai^ 
party,  specified  in  Ihis  subdivision.  So  much  of  section  445  of  tlus 
act.  as  requires  the  court  (o  allow  n  defendant  to  defend  an  ac- 
tion, after  finnl  judgment,  does  not  apply  to  nn  action  for  p«f- 

2.  Each  person  claiming  from,  through,  or  under  snch  a  party, 
by  title  nccrning  after  llio  filing  of  the  Judgment-roll,  or  after 
the  filing,  in  the  proper  founty  clerk's  office,  of  a  notice  of  tfce 
pendency  of  the  action,  nn  prescribed  In  article  ninth  of  thia  Htte. 

3.  Each  person,  not  in  being  when  the  Interlocnfory  judgment 
Is  rendered,  who.  by  the  happening  of  any  contingency,  becomes 
afterwards  entitled  to  a  l)enef)cial  Interest  atlnching  to,  or  an 
estate  or  interest  in.  n  portion  of  the  property,  the  person  firrt 
entitled  to  which,  or  other  virtual  representative  whereof,  was  a 
party  speeified  in  the  first  subdivision  of  thla  section. 

But  this  section  does  not  apply  to  n  party,  whose  right  ana 
Interest  are  eipresslv  reserved  and  left  unaffected,  as  preacrlbTC 
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a  petaoa  claiming  from,  tbrough, 

f  ISSB.  JndcmcMt   uiiBt   direct  dellvei)'  «I  poanesaioa. 

The  final  judgment  mtiat  also  direct  tbat  each  or  the  parties, 
who  is  entitle  to  posseBHlon  of  a  distinct  parcpl  allotted  to  bim, 
he  let  into  tbe  posaesHJou  thereof,  either  immediately,  or  after  the 
determlDStioa  of  the  particular  estate,  as  the  case  requires. 

Bh  I  iffTS.  pon. 

I    1BE8.     Coat  ■  I    boir    » warded.       Id.)     MralBat    naknoiTB 

The  fiual  jadgment  for  the  partition  of  the  property,  must  also 
award,  that  each  detcadaiit  pay  to  the  plaintiff  his  proportion  of 
th«  plaintlffB  costs,  including  the  extra  allowance.  Tbe  sum  tu 
be  paid  hy  e*ch  Jiust  be  fined  by  the  court,  according'  to  the  re- 
■pectiTS  righcij  oC  the  parties,  and  specified  In  tht?  judgment.  If  a 
defendant  ia  unknown,  bis  proiiortiun  of  the  costs  must  be  flied 
Bad  speeiued  In  like  m.inner.  An  execution  aEalnat  an  nnknotrn 
defendant  mar  be  issued  to  collect  the  costs  awarded  against  him, 
BH  If  he  was  named  in  the  Judgment;  and  'lis  right,  share,  or 
interest  in  the  property  may  be  sold  by  virtue  thereof,  as  il  he 


2  B.  8..  I  72,  im-d. 

f  XSeO.  Sitle   ol  property)  when  directed. 

If  the  commissioners,  or  a  majority  of  them,  report  that  the 
propertr,  or  a  particular  lot,  tract,  or  other  portion  thereof,  is  so 
drcnnutanced,  that  a  partition  thereof  cannot  l>e  made,  without 
great  prejudice  to  the  ownem  thereof,  the  court.  If  It  Is  satisfied 
that  the  report  is  just  and  correct,  may  (hereupon,  eieept  as  other- 
wise expressly  preacribeO  in  this  article,  modify  the  interlocutory 
jadgment,  or  render  a  supplemental  interlocutory  judgment,  re- 
citing the  facts,  and  directing  that  the  property,  or  the  distinct 
parcel  thereof  so  clrciimstauced,  be  sold  by  a  referee,  deBigntited 
ui  tbe  judgment,  or  by  tbe  sheriff. 

!«..  H  ST  •»]  SI.    8h  Kales  Tl  UHl  Tl. 

I  1.5A1.  Referencie  to  Inqalre  ■.■  to  creditora. 
Before  an  interlocutory  judgment  (or  the  sale  of  real  property 
is  rendered,  ia  an  action  for  partition,  the  cotirt  must,  either 
with  or  without  application  by  a  party,  direct  a  reference,  to 
ascertain  wlietfaer  there  is  any  creditor,  not  a  party,  who  has  a 
lien  on  the  unilivlded  share  or  interest  of  any  party.  But  the 
eoort  may  direct  or  dispense  with  such  a  reference,  in  its  dis- 
cretion, where  a  party  produces  a  search,  certified  hy  the  clerk,  o^ 
by  the  clerk  and  register,"  as  the  case  requires,  of  the  county 
wherv  tbe  property  is  situated:  and  it  appears  therefrom,  and  hy 
the  affidavits,  if  any,  produced  therewith,  tbat  there  ta  no  such 
outstanding  lien. 

Id..  I  42.  ■■  aci'il.  L.  ISBO,  cli.  saO,  ]  *S. 

I  UMX.  [AB'd,  1887.]    Dntr  o(  referee. 

Where  a  reference  is  directed,  oh  prescribed  in  the  last  section, 
the  referee  mnst  cause  a  notice  to  be  published,  once  in  each 
we^  for  six  successtTe  weeks,  in  such  newspaper  published  in 
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the  couQtr  wb^reiu  the  place  of  trial  U  dcsiguated,  as  ahall  be 
deaiEnated  by  the  court  directtng  itaid  relorenop,   and  also  i 


apaper  publiahed  in  each  couuly  wherein  I  he  property  ia 
„_ated,  requiring  each  peraoo,  not  a  party  to  the  action,  who 
t  the  date  of  the  order,  had  a  lien  upon  any  nndiTided  sh^re  oi 


interest  in  the  property,  to  appear  liefore  the  referee,  st  a  Bpeci- 
fied  place,  and  on  or  before  a  apcclGed  day,  to  prove  his  lien,  and 
the  true  amount  due  or  to  become  due  to  him  by  reaBon  thereof. 
The  referee  must  report  to  the  court,  with  all  convenient  apeed, 
the  name  of  each  creditor,  whose  lien  ia  aatlafactorily  proved  be- 
fore him,  the  nature  and  extent  of  the  lien,  the  date  thereof,  and 
the  amount  dne  or  to  become  due  thereupon. 

2  It.   S.,   i  43^   L.  JBHI,   cb.   UH6.     8«  I  UK. 

i  ISSS.  MoBcr  to  be  pHld  Into  coart. 

If  it  appears  by  the  pleadings,  or  by  the  evidence  in  the  actian, 
or  by  the  report,  that  there  was,  at  the  date  of  the  order,  any 
exiating  lien  upon  the  share  or  interest  of  a  party  in  the  property, 
the  interlocutory  judgment,  directing  the  sale,  mnst  also  direct 
the  officer  making  it  to  pay  into  court  the  portion  of  the  mooey. 
ariaing  from  the  sale  of  the  share  or  interest  of  that  party,  attpr 
deducting  the  portion  of  the  costs  and  expenaes  for  whicb  it  it 
liable.  , 

M..    I    M. 

I    1864.   AppIIeatton  for   money. 

Where  money  is  paid  I:  .    .  _  _, 

3  party  may  apply  to  the  court  for  a 
louey,  or  such  part  the      '         ■-       • 
Upon  such  an  application,  1 

1.  An  affidavit,  made  by  himself,  or,  if  a  sufflcient  exctiae  t« 
ahown,  by  his  agent  or  attorney,  stating  the  true  amount  actually 
due  on  each  incumbrance,  and  the  name  and  rcaidenco  of  the 
on-acr  of  the  incumbrance,  as  far  as  they  are  known,  or  can  be 
aacertained  with  due  diligence. 

2.  An  aEGdavit,  ghon-ing  aerrlce  of  a  notice  of  the  application 
upon  each  owner  of  an  Incumbrance.  Service  of  the  notlee, 
within  the  Slate,  must  be  personal,  or  by  leaving  it  at  tbe  own- 
er's residence,  with  some  person  of  auitahle  age  and  diacretion,  at 
least  fourteen  days  previous  to  the  application.  Service,  withoat 
the  S^tate.  If  personal,  tnuxt  be  made  at  least  twenty  days  pre- 
vious to  the  oppHcatlon.  If  the  owner  of  the  incnmbrani^  resides 
without  the  State,  and  the  place  of  his  abode  cannot  be  ancer- 
tained,  with  reasonable  diligence,  notice  may  be  nerved  npon  htan 
by  pnbliRhing  it  In  the  newspaper  printed  at  Albany,  In  whieb 
legal  notices  are  required  to  be  pnbllshed.  once  fn  each  week  tor 
the  four  weeks  immediately  preceding  the  application. 

UpoD  the  application,  the  court  mnst  make  snch  an  order  a« 
justice  requires. 

Id.,  tl  *B  ind  W,    Be*,  alao,  H  SZ3  lod  lOlS.  aiit*. 

I  1B8B.  PaymeBt  of  iBcmBbFaneea. 

When  the  whole  amount  of  the  nnaatlafled  Hens  upon  an  nirii- 
vided  share,  which  were  existing  at  the  date  of  the  order  ot  ref- 
erence, baa  been  ascertained,  the  court  must  order  the  portlou  of 
the  money  so  paid  into  court,  on  account  of  that  ibare,  to  be  dis- 
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tributed  amoiiK  the  creditors  bsTlnx  the  iiens,  accordiiiK  to  the 
prioritj  of  each  o(  them.    Where  the  incambraDcer  1b  not  &  party 
to  tlie  aclion,  the  clvrk  or  other  oflicer,  by  whom  a  lien  U  paid 
off,    miiHt   protnre   satisfaction   thereof   to   be    acknowledged   or 
proved,   ns  required  by  law,  aod  most  cau»e  the  iacumbr&iiee  to 
be  duly  FatiHGed  or  cancelled  of  record.    The  expense  of  ao  doinf 
mast  be  psia  out  of  tbe  portisn  of  the  money  in  court,  twloogiOK 
to  tbe  party,  by  whom  tne  locnmbrance  was  payable. 
3  B.  B..  H  IT  and  IS.    Bee  1  UTS,  poit. 
I   XBOO-  otkrF  pBPtlpB  not  to  be  delared. 
Tlie  proceedings  to  Bscertain  und  settle  the  liens  upon  an  undi- 
vided ebare,  as  prescribed  in  the  last  three  Bectlons,  shall  not 
effect  any  othpr  party  to  the  action,  or  delay  tbe  paying  over  or 
ittTPBtins  of  money,  to  or  for  the  benefit  of  soy  other  party,  open 
whose  share  or  Interest  in  the  property  there  does  not  appear  to 
be  any  existing  lien. 
Id.,  I  ». 

I   laev.  Bale  of  dower  luteveBt. 

Where  a  party  has  an  existing  right  of  dower  In  the  entire 
property  directed  to  be  sold,  at  the  time  when  an  interlocutory 
Jodfnnciit  for  a  sate  is  rendered  in  an  action  for  partitior    "'  ~ 

' ' '•• nd  determine  whr" —  "—  '— '- 

at  the  right  of  d 
it  should  be  sold. 
M.,  ■  SO.  ■nt'd.    Bet  |  IBIS,  iota. 

I  IBOS.  rnrebaBer  to  bold  the  pvopevtr  free  (berefroai. 
It  A  sale  of  the  property,  including  the  right  of  dower,  U 
directed,  the  interest  of  the  party  entitled  to  the  right  of  dower 
•hall  pasa  thereby;  and  the  purchaser,  his  heirs  and  asiigns,  shall 
hold  the  property  free  and  disebarged  from  any  claim,  by  virtue 
oC  tbat  right.  In  that  case,  the  dowress  Is  entitled  to  receive, 
from  the  proceeds  of  the  sale  of  the  whole  property,  a  gross  sum, 
ia  ■Btisfaclion  of  her  right  of  dower,  or  to  bave  one-third  of  thoae 
proceeds  paid  into  court,  for  the  purpose  of  being  lavested  for  her 
benefit,  as  prescribed  in  the  next  section  with  respect  to  the 
dowreea  ot  an  undivided  share. 
M.,    I  01.   «=i'il- 

I  XBOS.  Oramm  anm  to  be  paid  to  or  lavmted  tor  teaant  la 
««ir«r,   etc 

A  part7  to  an  action  for  partition,  who  has  a  right  of  dower,  or 
is  a  tenant  for  life,  or  for  years,  in  or  of  an  nndivided  share  of  the 
pr'^>erty  Bold,  is  entitled  to  receive,  from  the  proceeds  of  the 
■ale,  a  jtross  sum,  to  be  fixed  according  to  the  princtplea  of  law 
apiilicuble  to  annuities.  In  satisfaction  of  his  or  her  estate  or 
intfreHt.  The  written  consent  of  the  party  to  receive  such  a 
irroea  snm.  acknowledged  or  proved,  and  certified,  in  like  manner 
as  a  deed  to  be  recorded,  must  be  filed,  at  the  time  of,  or  before, 
tbe  filiDX  of  tbe  report  of  sale:  otherwise,  the  court  must  direct 
tbat.  ont  of  the  p-TO^eeds  of  the  sale,  which  belong  to  the  un- 
dlTided  sh->re  to  which  the  estate  or  Interest  attaches,  one-third, 
hi  case  ot  a  dowress,  and  in  any  other  case  nrining  under  this 
aectioD,  tbe  entire  proceeds,  or  such  a  proportion  thereof  as  fairly 
repreaenta  tbe  interest  ot  the  holder  of  the  particular  estate,  be 
414 
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Rid  into  court,  for  the  pnrpoae  of  being  invested  (or 

2  B.  8.,  II  S2,  63,  BDd  U.  )iii'd.    See  2  T.  &  C.  4S3;  also. 


for  Ilia  or  II 
1  157»,  iomJ 


g  1B70.  [Am'd,  180a.]    IntereatB  ot  oitd 
lo  be  VPOtected. 

Where  it  apiieara,  tlint  a.  party  to  the  action  has  an  Int^ 
right  of  doPtT,  or  niiy  other  future  light  or  ealiite,  vralnd; 
contingent,  or  tliat  any  persou  ur  persous  not  iu  Lviug  n  bo  ■ 
by  any  coiitingencj  become  entitled  to  auj  interest  or  cstaic^ 
the  property  sold,  tlie  court  must  fix  the  proporLional  vaiuc  o[  i 
right  or  estate,  according  to  the  principli's  of  Inw  npplIcnI-L- 
nnnuitiee  and  stirviTorshipe,  or  set  aside  so  much  of  the  proctr^ 
of  Bale  to  which  the  contingency  nttaches,  and  must  direct  II 
proportion  of  the  proceerfa  of  the  snle  to  be  iuTested,  sernred 
paid  over,  in  auch  a  manner  as  it  deems  calculated  to  protect! 
rights  and  interests  of  the  parties. 
L.  18M.  eh.-  ITT,  I  1  (4  Edm.  fill),  am'd;  I..  1802,  i 

I   IDTl.  Hurried  TrOBMB   mar  rcleaae  li« 

A  married  woman  may  release  to  her  hue  .  .  . 
right  of  dower,  in  the  property  directed  to  be  sold,  by  a 
instrument,  duly  acknowledged  by  her  and  cerliSed,  : 
by  law  with  respect  to  the  acknowledgment  or  a  con  . ,.  - 
bar  her  dower;  which  must  be  filed  with  the  clerk.  Thereop 
the  share  of  the  proceeds  of  the  sale,  orising  from  her  conling 
iotereet,  mnat  l>e  paid  to  her  htutuuid. 
Id.,  t  2. 

1  1S7Z.  VDhBOWD  oWBerB. 

If  a  persou,  entitled  to  nn  estate  or  interest  in  the  property^ 
is  made  a  party  as  an  unknown  defendant,  the  court  must  prtffi 
for  the  prolecIioD  of  bis  rights,  as  far  as  may  be,  as  if  he  > 
known  'ind  had  appeared. 

2  R.  B.  32e.  I  &IS  (2  Kdm.  33S).     Sm.  >1so,  ||  IfiU  nod  UUT.  ■< 
I  1578.   SbIB)  tenuB   of  credit  tberenpoa. 
The  court  must,  in  the  interlocutory  indgroent  for  a  sale,  dliJJ 

the  terms  of  credit  which  may  he  allowed  for  any  portion  of  tt 
purchase-money,  of  which  it  tbinlcs  proper  to  direct  the  '"j™ 
ment,  and  for  any  portion  of  the  pnrchase-money,  which  •■  ^ 

Juired  to  be  inrested  for  the  benefit  of  a  person,  as  pre»craed» 
lis  article.  i 

in..  1  B*. 

1  1574,  Credl4|  how  aeenred.  i 

The  portion  of  the  purchase-money,  for  which  credit  is  '^JJS 
lowed.  muBt  always  he  secured  at  interest,  by  a  mortgage  apg 
the  property  sold,  with  a  bond  of  the  pnrchnspr;  and  by  eneb —^, 
ditional  sectlrity,  it  any.  as  the  court  prescribes.  , 

Id.,   I  S».  I 

I  16TB.  acparale  Moarltlea. 

The  officer  making  the  sale  may  take  separate  mortetgM  ■jj', 
other  securities  in  the  name  of  the  county  treasurer  of  the  '"J™ 
in  which  the  property  is  situated,  for  such  couTcnient  por»* 
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of  tbe  pnrchose-rooney,  qs  are  directed  bj  the  conrt  to  be  in- 
vested :  end  iu  the  nume  of  the  owner,  (or  the  share  of  au7 
known  owuer  of  full  uge,  irho  desirea  to  have  It  iuTested. 

S  It.  S.  SZe,  I  40,  im'd.    B«  I  7«,  ante. 

I  isre.  Report  of  ule. 

I  miniMt lately  flftrr  iromplelinK  tlio  sale,  the  officer  making  it 
must  lite  vi-ith  \bv  clerk  his  report  thereof  under  oath,  containing 
a  deacriiiiijn  of  eiioh  pnrn>l  Hold,  the  nnme  of  the  purchaaer 
iheivot,  auil  the  price  at  which  it  whb  sold. 

Id..   I   SB. 

I  ISTT.  Final  JndKBmll  effect  thereof. 
If  tl:p  Biiiv  is  coufirtnetl  bj  the  court,  n  fiiinl  indgment  mast  be 
fntired,  (.-oufirmiui;  it  nccordluc'r ;  direcliiiR  the  officer  Dinkiug 
it  lo  cM'Ciiie  Iho  piopi'r  coiiTi'fntices,  nud  tnke  the  pioiier  eecuri- 
lies  iiurxiiniit  to  the  snip;  nnd  tilso  directing  conceruiug  the  np- 
nIf<-;itio:i  of  the  procoriTs  of  the  snle,  Siieh  n  (iual  jiidinnent  is 
biiiilii!C  flii'l  coiichifivp  upon  the  Mme  pi»rflon8,  npon  whom  n 
finnl  jnrtrnipnt  for  pnrlition  is  mode  binding  and  conclusive  by 
section  l.'iTiT  of  thia  net:  and  it  effi'clnnlly  hnrs  onch  of  thoBe  per- 
por-ti.  whi>  in  not  n  pnrcbnfor  at  tile  sale,  from  all  ciitbt,  title  and 
inlorcFt  in  the  property  sold. 

Id..  II  CO.  ein  ind  Gib.  om'd.    S«  |  IlieT.  iDte. 

I    ISTR.    [Am'd,    1888.]    Id.)    eflect    tbereot    svon    Ibobb- 

?^•l:\\  n  tin'')  jndfnnent  Is  dIeo  n  bnr  ngninst  encli  person,  not  a 
pnrtj",  who  hnc,  nt  the  lime  when  it  is  rendered,  a.  general  lien 
lij"  jiidrnirnt  or  decree  on  (he  undivided  shnre  or  interest  of  a 
parly,  if  notice  was  plTon  lo  appear  before  the  referee,  and  make 
pmnf  of  liens,  ;'s  areseribed  in  pocllon  IW2  nf  this  net,  nnd  nlso 
flcninrt  ench  person  mnde  n  party,  who  (hen  h.aa  n  specific  Hen 
on  pnv  ?ncl>  nndivldc  1  shnre  or  iriten-jT;  but  n  person  hnving 
nt>y  •iich  f  peclQelien  nppenrins  of  r"cori1  nt  the  time  nf  the  filing 
of  il<e  notice  f  the  irendeney  nf  t^ie  nction,  who  la  not  mode  a 
pnrt.v.  Is  not  nffeeted  by  sneh  jnd.Traeat. 

I  IBTS.  Cost*  iib4  expenaeai  *ntrr  iiatA. 

TThcro  nnnl  jiidEment.  eon'i-inine  a  Eole,  is  rendered,  the  eosta 
of  cnch  pariy  to  the  action,  pom  the  expenses  nf  the  anle,  inclnd- 
'»>;■  the  olucsr'a  fees,  must  ^e  dedticlcd  from  thp  proceeds  of  the 
s^-li-.  and  eacli  party's  costs  must  bo  nnid  to  his  nttorney.  But  the 
conrt  mny,  in  ita  discrctio'i  direct  that  the  costs  and  eipensee  ol 
nrr  trinl,  reference,  or  other  procGeding  Id  the  action,  be  pnid  out 
nf  ti-o  sh.ire  of  any  part?  in  the  proceeds,  or  mny  render  judgment 
ar.nirFt  pny  party  therHor.  Whi-re  n  proportion  of  the  proceedB 
is  'o  b"  nnld  to.  or  inTPstpd  for  the  honeBt  of  nny  person,  ns  pre- 
wri'iod  In  nny  provision  nf  this  nrliclp,  the  nmonnt  thereof  ninst 
U-  delermined  by  the  residue  nf  (be  entire  proceds,  remnlninjt  af- 
ter deducting  tbtt  costs  and  expenses  chargeable  against  them. 

Id..  H  ea  BDd  T3,  anj'd. 

I  1B80.  DtstrI1iiitl9B  of  prooeeda. 

The  proceeds  of  n  sale,  after  dedcctina:  therefrom  the  costs  and 
expeuMS  cbargeaUe  against  them,  must  be  awarded  to  the  par- 
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tit'H  whose  rights  and  iBtereets  have  heeu  sold,  in  proportjua 
thereto.  The  Htim  chargeablf  uiwn  on)-  ahiire,  to  Batierj  a  lien 
thereon,  must  be  paid  to  the  creditor,  or  retained,  subject  to  ilie 
order  of  tie  court;  and  the  remainder,  except  as  otherwiBc  pre- 
Bcribed  in  this  article,  must  be  paid,  by  the  officer  making  the 
■ale,  to  the  purty  owning  the  share,  or  his  legal  repreaeatatiTM, 
ur  into  court  tor  hi*  uae. 

I   1S6I.  [Am-d.   1X92,   18»T.]      Skarra   of  iBfaBtn. 

Where  a  partj-  entitled  to  receive  a.  portion  of  the  proceeds  li 
m  infant,  the  court  may  direct  it  to  be  iiivest^d  in  peraianent 
leeuritiea  In  the  name  and  (or  the  benefit  ot  the  infanl,  ur  it  niaj 
dire«t  it  to  be  paid  over  to  the  general  guardian  ot  the  aa'ul  infant 
when  the  (ruardian  shall  have  eicclited  to  sin'li  infant  a  bond 
with  two  sureties  which  shall  be  approved  bj  the  court;  or,  if 
any  of  the  moneys  arising  from  the  proceeds  of  such  bale  ghall 
have  lieeu  paid  to  the  county  treasurer,  aud  on  due  proof  that  such 
money  has  remained  uninvested  Id  permanent  securities  for  the 
apace  ot  three  months,  may  direct  the  same  to  be  paid  to  the 
general  guardian  of  such  infant  npon  his  giving  an  iindertakint; 
in  an  amount  and  with  securities  satisfactory  to  the  court  for 
the  faithful  execution  of  his  trust.  In  (he  ease  of  au  infant 
reeiding  without  the  state,  and  haxiug  in  the  state  or  country 
where  he  or  she  resides  a  gouerul. guardian  or  person  duly  ap- 
pointed UDd»  the  lawB  of  such  stale  or  country,  to  the  coolrol 
and  entitled,  by  the  laws  of  such  state  or  couutry,  to  the  ctiatodj 
ol  the  money  of  such  infant,  the  court,  upon  satiafactory  proof 
of  such  tads  and  of  the  suOicieni'y  ot  the  bond  or  security  given 
by  such  general  guaniian  ur  person  in  such  state  or  country  by 
the  certificatp  of  a  judge  of  a  court  of  record  of  such  state  or 
country,  or  otherwise,  may  direct  that  the  portion  of  such  infant 
arising  upon  such  sale  shall  be  paid  over  to  audi  generul  guardian 
or  person. 
L.  IB«,  idi.  gsS;  L.  isn.cb.  KQ.    In  ellKtSeilt.  I,  1897. 


I  1K82.  [Am-d,  iet)8.]     Id.|  ot  UHlmowii  and  abseat  owavn. 

Where  a  person  has  been  made  a  defendant  as  an  nnkaonn 
person,  or  ^-here  the  name  of  a  defendant  is  unknown,  or  wberf 
the  summons  has  been  served  upon  n  defendant  without  the  state, 
or  by  pubtieation.  and  he  has  not  appeared  in  the  action,  the 
court  must  direet  his  portion  to  be  invested  in  permanent  sei'n- 
ritios.  at  interest,  for  his  benefit,  until  elaimnl  by  him  or  his 
legal  represeitatives.  but  after  the  lapse  ot  Iweiity-fiTp  yearn  from 
the  time  of  the  payment  ttifo  corrt,  or  to  the  treasurer  of  any 
county,  of  any  portion  of  the  proceeds  of  the  snlc  of  real  property, 
for  unknown  nelrs,  heretofore  or  hereafter  tn  lie  mnile  In  any 
action  of  partition,  without  nnr  claim  therefor  having  been  made 
by  any  person  entitled  thereto,  and  upon  there  beliifr  made  and 
preaented  to  the  court,  at  a  apecial  term  thereof,  proof,  by  peti- 
tion or  otherwise,  abowlDf  to  the  saliafaction  of  tbe  cotirt  that 
17  «1V  . 
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dae  iuqiiir;  for  aach  uDknown  heirs,  or  their  repKBentativea,  has 
bera  madv  and  that  they  canuot  b<!  fouud,  and  that  nu  daim  baa 
beeo  made  (or  tuch  partioH  o(  said  iiroeeedn  by  any  pereuu  entitled 
tbereto,  proooftdiugs  shall  thereupau  be  taken  in  aaid  court,  and 
ao  iDfeHtigatioD  had  therein  qh  to  the  heirship,  death  or  nhere- 
aboats  of  Bnch  unknown  heira  or  their  repreaentativeB,  and  as  to 
the  known  heirs  of  the  ancestor  or  sui'h  unknown  heirs,  the  uext 
of  kin,  repreeeDtativeti  and  dlntributees  of  auch  kitowu  heir«,  and 
aa  to  all  pereous  interested  in  such  proceeds,  and  their  respective 
interexts  therein,  and  the  sold  court  shall,  by  hu  orrler  made  in 
the  action,  direct  that  a  notice  entitled  in  the  action  and  sigued  by 
the  petitioner,  or  his  attorney,  and  directed  to  such  unknown 
h^ra  or  their  rppresentatiTen,  and  to  known  lieirs,  their  next  of 
kin.  repreaentatlTeH  or  distributees,  and  nil  persoiiH  interested  in 
ani^ll  proceeds,  be  serred  upon  them  by  the  publication  thereof, 
the  saine  to  be  published  once  in  each  week  for  six  Huccessivo 
weeks  in  a  newspaper  published  in  the  county  where  the  action 
was  broa^ht,  and  in  such  other  newspapi>m  as  the  court  may 
dfre<^,  ortlerioK  and  requirintc  such  unknown  heirs,  or  their  repre- 
amtatlTes.  and  all  knowu  heirs,  tbeir  next  of  kin,  or  repre- 
sentatives, and  ail  peraous  interested  in  such  proceeds,  and  each 
nt  them  to  be  and  appear  in  said  court  at  a  special  term  thereof, 
at  a  time  and  place  to  be  specified  In  said  order  and  notice,  and 
at  leaat  six  weeks  from  the  date  of  the  first  publication  of  such 
notice,  to  then  and  there  establish  their  heirship  and  identity, 
kinship  and  interest,  and  submit  any  proof,  an  to  nuch  unknown 
heirs,  or  their  representatives,  and  the  known  heirs,  their  next 
of  kin,'  representatives  or  distributees,  and  nil  persons  inter- 
ested and  their  Interest  in  snch  procee<In,  they  may  desire,  and 
that  in  case  of  their  dcfanlt  in  so  dolnfc.  that  the  said  proceeds 
win  be  distributed  and  paid  over  to  the  known  heirs  of  the  an- 
cestor from  whom  snch  unknown  heirs  derived  title  thereto,  and 
to  their  heirs,  next  of  kin,  representatives,  distributees  and  as- 
slirns.  and  that  (hey  and  each  of  them  shnlt  thereafter  he  forever 
barred  of  and  from  nil  and  every  cause  or  causes  of  action  for 
snch  proceeds,  or  on  account  thereof,  or  (trowlnft  out  of  the  dts- 
tribntion  thereof,  and  of  and  from  all  rijtht.  title,  plaim  ond 
interest  in  and  to  such  proceeds,  and  shall  be  deenicd  to  have 
s>tm>ndered  all  risht.  I'Inim  and  inferest  in  and  to  such  proceeds. 
T^e  order  must  contain  a  ilirectlon  that  a  copy  of  Ihe  notice 
must  be  served  on  each  of  (he  persona  named  in  the  order,  if 
within  the  stale,  in  the  manner  prescribed   for  the  service  of  n 

ii^st  twenty  days  before  the  time  specified  In  the  notice.  The 
pnblteatinn  of  snch  notice,  as  rcqiiireil  by  said  onler,  is  hereby 
made  and  shall  be  deemed  and  taken  for  all  purposes  to  be  due 
and  complete  service  upon  ench  and  every  of  such  unknown  heirs 
or  their  representaHTcs.  and  the  known  heirs,  their  next  of  kin, 
and  representatives,  and  all  persons  interesteil  In  such  proceeds, 
of  dtte  notice  of  the  proceedlnita  to  distribute  nnd  pay  out  snch 
nroceeds.  and  shall  be'  conclusive  upon  each  nnd  sll  of  them. 
Proof  of  BtM^b  personal  service  may  Iw  made  by  the  affidavit  of 
the  pienmn  makint:  the  same,  and  proof  nf  the  Tinhlication  nt 
snch  'notice  ma;  be  made  by  affidavit  of  tlie  pabllsher  of  aack 
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l>Hpei'  ur  iiupLTH.  At  \\xk  tiiuc-  aail  iilat-e  Hpitibed  iu  the  t*ii 
uruer  and  uuli<.i.',  huoIi  uukuowu  heiin  or  tueir  representBUiK. 
uud  ull  kuowu  hoirii,  iht^ir  next  of  Uiu,  ri'iireHeuuiiivvs  or  lUt- 
tcibutees,  deviHOL'ii,  aud  all  perminii  inn'remuu  lu  buiJi  pruceeoi, 
Hhall  appusr  iu  court,  iu  person  or  by  utturuey,  udii  uia&e  jmai  : 
CBtablialiiiis  their  Iicimbip  aud  ideutity,  kiusliip  and  iiiier«3i  ii  j 
such  proceudit,  and  upou  proot  being  iiuide  to  uie  aatiaiactiuu  bI 
the  court  of  the  heirship  nad  identity  uf  the  uulcnown  beira,  tbr 
proceeding  tor  dialribuuou  shall  be  diitmiBDcd.  Aiid  if  sui-fa  un- 
known haim  ur  their  represeutatiTes,  do  not  no  appoar  tu  court  at 
the  time  and  place  specified  in  euch  notice  and  muer,  to  esiabiuli 
their  heirship  and  identity,  kinahip  or  iutereat,  they  aud  eati  qI 
them,  aud  every  person  claiming  under  or  thronKh  tb«u.  sh&ll 
theri'nfler  lie  forever  burred  of  aud  from  all  and  every  cuaae  « 
L'amtes  or  action  for  such  proreeda,  or  on  account  thereof,  •?  grvv- 
iiiK  out  of  the  distribution  o(  Buch  proceeds,  and  of  and  from  »ll 
riKht.  title,  claim  and  intercut  in  and  tu  such  proceeds,  and  sludl 
he  deemed  to  have  surrendered  all  right,  claim  and  iotereet  in 
and  to  such  proceeds.  And  upon  proofs  being  made  of  RUch  pab- 
licntion,  and  showing  tu  the  satisfaction  of  the  court  tbat  vnch 
unknown  heirs  or  their  representatives  can  not  be  found,  or  are 
dead,  the  Kaid  court  shall  have  power  to  decree  accord ingly.  and 
to  decree  that  the  share  or  intercRt  of  such  unknown  hetra  in 
BUch  real  properly  was  vested,  at  the  time  of  such  sale,  in  the 
known  heirs  of  the  ancestor  from  whom  such  unknown  heirs  d*-  ■ 
rived  title  thereto,  and  to  decree  that  the  nnclaimed  imrtioa 
nt  such  proceeds  was  vested  at  the  time  of  such  payment  in  sntk 
iknown  heirs,  and  that  such  heirs,  their  heirs,  next  of  kin.  repre-  ' 
wntntivpB,  distribntees,  devisees  and  nssittos,  are  entitled  thertW: 
iviid  the  said  court  shall  make  an  order  in  such  action.  iJirM'tiif 
the  payment  to  them,  or  their  assignB.  of  the  resjiectiTe  sbarra 
or  jiortjons  of,  or  interest  in  such  proceeds  to  whieh  they  ife  ■ 
entitleil;  and  which  order  ahall  be  entered  iu  the  office  of  the  ; 
clerk  of  the  raunty  where  the  original  actioti  naa  bronght,  and 
after  having  been  so  entered  for  three  months,  shall  be  ran-  \ 
clnslve  evidence  of  the  regularity  of  the  proceedings  upon  whick  i 
it  is  based,  and  of  nil  the  facts  set  forth  therein;  and,  upon  iserrinr 
upon  the  county  treasurer  a  certified  copy  of  snch  order,  the 
treasurer  shall  so  pay  over  and  distribute  such  proceeds,  after  de- 
ducting his  lawful  commisBions,  and  shiili  thereupon  he  ei- 
empt  from  nil  linbillty  on  account  thereof;  and  if  any  snch  pro- 
ceeds shall  htrve  been  paid  over  by  any  county  trensurer  to  the 
freflJiiirer  of  the  Rtate  of  New  York,  under  the  provisions  of  «^ 
tloti  seven  hundred  nnd  fiftv-three  of  this  act,  due  notice  of  saM 
applications  and  proceedlngfi  shall  be  given  to  the  comptroller  of 
the  state  of  New  Tork,  nnd  the  said  proceeds  shall  be  nnid  out 
by  the  treasurer  of  the  stnte  of  New  Tork,  as  provided  by  sec- 
tions seven  hundred  nnd  fifty-one  and  seven  hundred  and  fifW- 
threp  of  this  net.  nnrt  n|>on  such  payment  he  shall  ther^npon  b» 
exempt  from  all  liability  on  account  thereof. 

L.  1Kl3,<^.«B. 
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I  1S88.  Id.f  at  lenaata  ol  parUealmr  ealBtCB. 

Where  a  portiou  uf  the  ^roceeda  repreiientiDg  ao  undiTided 
Hfaare  or  intereat,  is  iiiT«fiti'd  for  the  bcueSt  ut  a.  tenant  for  life, 
or  for  yearsi,  or  ut  u  widow,  as  presi-ribtsj  iu  the  foregoing  pro- 
vitfiouK  of  Ibis  article,  the  conrt  innat  cuiiite  it  to  be  invested  In 
permanent  securities,  at  interest,  ami  the  iutereHt  to  lie  paid, 
from  time  to  time  an  it  actnit's,  to  the  peraou  (or  whose  benefit 
it  ia  iuTeeCed,  while  bis  or  her  right  wntinues, 
tB.B.  SM.IKuB'il.    S«iua,Mte. 

I   IBK4.   Court  wam-T  require  aeearltj-  to  refund. 

The  L-uurt  majr.  in  itH  diocretion,  require  an)-  person,  before  be 
rereiTPS  biH  iHirtlun  nf  the  proceeds  of  the  sale,  to  give  8ucb  se- 
<-urity  ae  it  directs,  to  the  people,  or  to  such  parties  or  other  per- 
t»DB,  HB  it  preKcribeB,  to  refund  the  same,  or  a  portion  thereof, 
with  Interest,  if  it  thereafter  appears  that  be  was  not  entitled 
thereto. 

J  1S8S,   Seearltr  to  be  taken  tn  name  of  c«an(r  trenanrer. 

A  Becnrity  taken  under  any  provision  of  this  article,  except 
as  otLerwise  special]}'  prescribed  therein,  roust  be  tuken  In  the 
name  and  official  title  of  the  county  treaaurer  of  the  county  in 
whloh  the  property  sold  is  situated.  He,  and  hia  HuccesHom  in 
nOiec.  mnst  bold  the  same  for  the  use  and  benefit  of  the  peraoiiB 
inter^wted.  snbiect  to  the  order  of  the  conrt. 
Id..lfl;ati'dbTl.lM8.A.t?7,ll(4Bdm.Nn'  SMi7«l,Mit*. 
419 


D,g,t,ioflb,GoogIe 


r 


S§  l.W6-»a  FOR  PASTITION.  c  14.  t.  Lfc 

)  1B88.  Action  tkerenpon. 

The  court  may  Id  its  discretion,  and  npon  aach  b. 
tiona  SB  justice  requires,  make  an  order,  sUowing  a  pvreoD  tl 
ested  in  a  securitj  specilied  ia  the  laat  sectiou,  to  mainUiafl 
action  thereupon  in  the  name  of  the  county  t: 

a  B.  8.  826,  )  Tl,  im'd.    Bm  ||  TU-751,  inla. 

I  1S87.  CoDnpcDuttlQB  to  e«iiallBi>  p«rtiUoi 

Where  it  appears  that  partition  cannot  be  made  eqnal  bL.  . 
the  nBTtiee,  according  to  their  respective  rights,  without  pre]* 
to  tne  rights  or  interests  of  some  of  them,  the  final  jodga. 
may  award  compensation  to  be  made  by  one  party  to  anotb«  ^ 

equality  of  partition.    But  compensation  cannot  be  ao  a "" 

against  a  party  who  is  unknown,  or  whose  name  is  onuKi* 
Nor  can  it  be  awarded  against  an  infant,  unless  it  appean,  tl 
he  has  personal  properly  sufficient  to  pay  it,  and  that  fall  ' 
tcrests  will  be  promoted  thereby. 

I  1688.  PFoeeeaiBBs  on  deslk  of  partlca. 

If,  upon  the  death  of  one  of  two  or  more  plalotilEs,  or  on  ^ 
two  or  more  defendants,  in  an  action  for  partition,  the  intcn 
of  the  decedent  in  the  property  passed  to  a  pereon.  not  a  put 
to  the  action,  the  latter  may  be  made  defendant  by  the  oiotrl 
the  coart;  and  a  supplemental  aimimons  may  be  isBiied,  t( 
him  in  accordingly. 

3  R.  8.  SST,  H  B  md  T  (3  Bdm.  403,  403). 

I  lUSS.  BenlB,  ete.,  mar  ^^  adJoBted. 

Nothing  contained  in  this  article  prevent!  the  conrt  fr 
justing,  in  the  interlocutory  or  final  judgment,  or  otherwiae^  I 
the  case  requires,  the  rights  of  one  or  more  of  the  partita,  I 
against  auy  other  parly  or  parties,  by  reason  of  the  receipt.  \ 
the  latter,  of  more  than  his  or  their  proper  proportion  of  the  !*■ 
or  profits  of  a  share,  or  part  of  a  snare. 

g  IBM).  [Am'd,  1H8S.]  P&rtlllaii  by  KnardlaB  of  1>(U4J 
«*ninilttee  at  Innatte,   etc. 

Where  an  infant,  idiot,  lunatic,  or  habitual  drunkard,  hcHi 
real  property,  in  joint  tenancy  or  in  coaimon,  the  general  gnatdin 
of  the  infant,  or  the  commiltee  of  the  idiot,  lunatic,  or  haUtHl 
drunkard,  may  apply  to  the  supreme  court  or  to  the  coturtji 
court  of  the  couuty,  wherein  the  real  property  is  sitiuited,  M 
authority  to  agree  1o  a  partition  of  the  real  property. 

3  R.  8.  830.  ISl,   t;  Se  and  Sa   (2  Gdm.  341);  L.   ISW.   cb.  040. 

1  isei.  Contemla  of  petlltoa. 

Such  an  application  must  be  by  a  petition,  which  most  desoft* 
the  real  property  proposed  and  to  be  partitioned:  moat  aW* 
the  rights  and  interests  of  the  several  owners  thereof:  am 
specify  the  particular  partition  proposed  to  be  made;  and  n** 
be  verified  by  affidavft.  The  court  may  order  notice  of  a* 
application  to  be  given  to  such  persona  as  it  tbinke  proper. 

Id..  I  BT. 


I  IBM.  [Am'd,  iseo.)    Coart  mar  anthorlae  piiFtttloB- 

If,  after  due  inquiry  Into  the  merlta  of  the  arolication,  by* 
reference   or   otherwise,   the   court   ia   of   the  opMon   (hat  IK 
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intereatB  at  tbe  infant,  or  of  the  idiot,  luDatic,  or  habitual 
drunkard  will  be  promote  by  the  partition,  it  may  make  on 
order  aathorizlng  the  petitioner  to  agree  to  the  partition  pro- 
pped, and  in  the  name  of  the  infant,  or  of  the  idiot,  lunatfe,  or 
habitual  drunkard,  to  execute  releases  of  his  right  and  iaterest 
in  and  to  that  part  of  the  property  which  Calls  to  the  thares  of 
the  other  Joint-tenants  or  tenants  in  common.  The  court  may, 
io  its  discretion,  for  tbe  furtherance  of  the  interests  of  said 
infant,  idiot,  lunatic,  or  habitual  drunkard,  direct  partitioii  to 
be  so  made  as  to -set  off  to  him  or  them  his  or  their  share  in 
common  with  any  of  the  other  owners,  proTided  the  consent  in 
writing  thereto  of  such  owners  shall  be  first  obtained, 

S  R.  S.  130,  331.  H  8T  and  M;  L.  1S86,  ch.  206. 
I   IMMt.  ECeet  of  relrsses. 

Releasea  so  eiecnted  have  the  same  ralidlty  and  effect,  aa 
If  tbey  wore  eiecnted  by  the  person  in  whose  behalf  they  are 
execute,  and  as  if  the  infant  was  of  fnll  age.  or  the  Idiot, 
Iniuitic.  or  habitual  drunkard  was  of  sound  mind,  and  compe- 
teat  to  manage  his  affairs. 
Id.,  H  BSa  iDd  ei,  *m-d. 
I  X5»«.  When  tbe  State  la  lBteFe>t«)i. 

The  people  of  the  State  may  be  made  a  party  defendant  to 
an  action  for  the  partition  of  real  property,  in  the  same  manner 
as  a  private  nenon.  In  such  a  case,  the  sammoas  most  be 
■erved  upon  tne  attorney  general,  who  mnst  appear  In  behalf 
of  the  people. 
Id..  H  ^2  aod  B3.  ipi'd. 

I  1B80.  Bsemplllled  oopr  of  JnAvneBt  mar  be  reeorded. 
An  esempllfied  copy  of  the  Judgment-roll,  or  of  the  final 
Judgment,  in  an  action  for  partition,  may  be  recorded.  In  tbe 
office  for  recording  deeds,  in  each  county  in  which  any  real 
property  affected  thereby  is  situated. 
!•.  uw,  eh.  u%  1  a  («  nam.  iss). 


D,g,t,ioflb,GoogIe 


FOR  DOWER. 


ARTICLE!  THIRD. 

Action  for  dower. 


USD.  Id.;  Rben 


I.  Sctllns  IBlde  i«i». 


J  IDOdl^  jDdgnHttt. 


pur  it-i  pnKe«110(«  tbenapon 


I  1590.  [Am'd,  IKSa.]    Limitation  a(  nclioa  fsr  dower. 

An  action  for  dower  must  be  commpnced  by  n  widow,  within 
twenty  years  atter  the  death  of  her  hnsbaud;  tiut  if  she  is,  at 
the  time  of  hia  death,  either: 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane:  or 

3.  Imprisoned  on  a  eriminal  charge,  or  in  execution  npon  con- 
TielioQ  of  a  criminal  offence,  for  a  term  less  than  for  life: 

The  time  of  such  a  disability  is  not  a  part  of  Ibo  time  limited 
by  this  Hection.  And  If  nt  any  time,  before  such  claim  of  dowet 
has  become  barred  by  the  above  lapse  of  tiventy  years,  the  on-net 
or  oivners  of  the  lands  subject  to  such  dower,  being  la  possesrion, 
ahnllhave  recognized  such  claim  of  dower  by  any  stntemeot 
contained  in  a  writing  under  seal,  subscribed  and  acknowledged 
in  the  manner  entitling  a  deed  of  real  estate  to  be  record ed.  or 
if  by  any  judgment  or  decree  of  a  court  of  record  within  the 
same  time  and  concerning  the  lands  in  question,  wherein  such 
owner  or  owners  were  parties,  such  risht  of  dower  shnll  have 
been  distinctly  recognized  as  n  siibxistine  claim  against  Fnid 
lands,  the  time  after  the  death  of  her  husband,  and  nreviniia 
to  such  acknowledgment  in  writfog  or  snch  recognition  hy 
Jndgment  or  decree,  is  not  a  part  of  the  time  limited  by  this 
section. 

1  R.  B,  T4Z.  t  IB  a  Edm.  e»S). 

I  IDST.  Avii(n*t  Trliain  aellOB  to  be  bioavht. 
Where  the  property,   in   which  dower  Is  clnimM,   la   actnnlly 
oci^pied.   the  oecnnant  thereof  must  be  mnde  defentlnnt  in  the 
kctlon.    Where  it  Is  not  so  occupied,  the  action  must  be  broogbt 
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axainat  some  permo  exercisiuE  acts  ol  owQerahlp  tlier«upoD,  or 
cluuuiug  tiiic  Iliereto,  or  an  mberest  Iberein,  at  the  time  ul  the 
commeucement  lit  tiie  action. 

Sm  f  li»2.  ■Die. 

S  1S08.   Who  HUtr  be  Joined  ■■  defciulmila. 

In  either  of  tbe  caaes  specified  in  the  iQiit  section,  any  otber 
peraoD,  cloimiiiB  title  to,  or  the  cieht  to  the  poasesaion  o(,  the 
real  property  in  which  doner  is  claimed,  may  be  joined  U  de> 
fcndaut  iu  the  actluii. 

Bee  H  <C:.   IIKU.  ucK. 

f  ISOO.  Id.r  where  defentlaBls  cIoIb  In  aeverftllT* 

In  an  action  to  recover  dower,  in  a  distinct  parcel  of  real 
•  property  ot  which  the  plaintilTa  husiMind  died  seized,  or  in  all 
the  real  proiwi't;  wliich  he  aliened  bj  one  coDveyancc,  all  the 
persons  iu  posseaaion  of,  or  clnimins  title  to,  the  property,  or 
anr  part  iheieof,  may  he  made  defeudants,  althoiigh  they 
ptMisese  or  claim  title  to  different  portions  thereof  In  severalt;, 

f  14HM>.  IliiBUtKeii  mar  be  recovcFedt  boiT  catlnutted. 

Where  a  widow  recoyers,  in  an  action  therefor,  dower  m 
property,  of  which  her  husband  died  seised,  she  may  also  recover, 
m  the  same  action,  damngea  for  withholding  her  dover,  to  tbe 
amount  of  one-third  of  the  annual  valne  of  the  meane  profits  of 
the  property,  with  intercEt;  to  be  eompnted,  where  the  action  is 
acaiutit  the  heir,  ftom  her  haaband  s  dcatli,  or,  where  It  Is 
nguiuisC  :iDy  other  person,  from  the  time  when  she  demanded 
Ler  dower  of  the  di-'fouilnnt;  and  In  each  caae.  to  the  time  ot 
the  fi-i:il.  or  application  for  jndgment,  as  the  case  may  be:  but 
not  escoedinit  sii  years  in  Uie  whole.  The  damares  shall  not 
ioeliKle  any  thing  for  the  ose  of  permanent  improvementB,  made 
after  tbt*  deoth  of  the  hiisbnnd. 

1  B.  B.  74:,  11  IV,  so  tnd  n  (I  Edoi.  «M}. 

I  inoi.  III.)  In  Bctlan  aanlDSt  alienee  ot  bnebantL 

A\'hcre  a  widow  recovers  dower.  In  a  case  not  apecifled  in  the 
last  Bcctton,  she  may  olso  recover,  In  thp  same  action,  damages 
for  n  Ithholding  her  dower,  to  be  computed  from  the  commence- 
ment of  the  action;  but  they  shall  not  include  any  thing  for  the 
use  of  pcrmaneat  improvements,  made  since  the  property  was 
aliened  by  her  husband.  In  nil  other  respects,  the  same  must 
be  compttted  as  prescribed  In  the  last  section. 

I  ISOa.  1-1. 1  wkere  seTer*!  parcels,  «t«. 

The  Inst  two  scetlona  do  not  nnthorlne  the  recovery,  arainst  a 
defendant  who  is  Joined  with  others,  of  damans  for  withholding 
d'-wpT,  in  any  portion  of  the  property  not  occupied  or  claimed 

9rt  H  U96  sDd  imS.  antL 

I  1008.  Id.i  aKalnut  Kelrs,  etc,  aUenliiK  land. 

^\niere  n  widow  recovers  dower  in  real  property  aliened  by 
the  heir  of  her  hnshand,  she  may  recover,  in  a  separate  action 
ttirainst  him.  hep  dflmnirps  fnr  withholdinp  her  dower,  from  tliB 
lime  of  th"  den*h  of  hfr  hT^nhiniA  to  tb<»  time  of  the  alienntioti, 
'■"*  p3tee*>dInE  bIt  vcnm  In  thp  whole.      The  Rim  recvprM  from 

bim  mnst  be  deducted  from  the  sum.  which  she  would  otherwise 
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be  entitled  to  recover  from  the  Krantee;  and  aqy  sum  recorered 
at  damageH  from  the  grantee,  must  be  deducted  from  tbe  suiu, 
which  Bbe  would  otherwise  be  entitled  to  recoTec  from  Ihe  beir. 

1  B.  S.  T13,  I  22  (1  Edm.  BM). 

I  1S04.  AcUoB  barred  by  aaBlsawaat  »t  dawar. 

The  acceptsnce,  b;  a  widow,  of  an  asBignment  of  doner,  in 
■atlsfactioD  of  her  daim  upon  the  property  in  questiop,  ban  as 
action  tor  dower,  and  mar  be  pleaded  br  any  defendant. 

Id.,  I  29. 

I  leOS.  Collnalve  reeoverr  not  to  prejudice  lutamt. 

Where  a.  widow,  not  bBTiuK  b.  right  to  dower,  recovers  dower 
against  an  infant,  by  tbe  defaalt  or  coUnsian  of  his  Knirdian, 
the  infant  shall  not  be  prejudiced  thereby:  but  when  he  cornea 
of  full  age,  he  may  bring  an  action  of  ejectment  against  the 
widow,  to  recover  the  property  so  wrongfully  awarded  for  down, 
with  damages  from  the  time  when  she  entered  into  poaacsilop, 
ilthongh  that  is  more  than  six  jitn  belOK  tbe  commencement 
of  the  action. 

Id,.   I  M,  .m-d. 

1  leOO.  CoMiiilBlnt. 

The  complaint,  In  an  action  (or  dower,  must  dencribc  the 
property,  as  prescribed  in  section  1511  of  this  set;  and  miut  aet 
forth  tbe  name  of  the  plaintiffs  husband. 

2  B.  B.'SOt.  I  10  <2  Kiim.  SIS),  ani'd.    Bee  |  14M,  anlf. 

I  1S07.  Interlticiitorr  indarincnt  tor  BdmenBarenieBt. 
If  the  defendant  makes  default  in  appearing  or  pleading;  or 
If  tb.e  right  of  the  plaintiff  to  duwer  is  not  dispnled  by  tbe 
answer;  or  if  it  appeors,  by  the  verdict,  report,  or  decision  npon 
a  trial,  that  the  plaintiff  is  entilled  to  dower  in  the  real  property 
described  iu  the  complaint,  an  interlocutory  judgment  most  b« 
rendered;  which,  except  as  otherwise  prpscrlbed  in  this  article, 
must  direct  that  the  plalntilfe  dower  In  the  property,  paJrticD- 
larly  describing  it,  lie  admeasured  by  a  referee,  designated  In 
the  judgment,  or  liy  three  reputable  and  disinterested  treeholden, 
designated  therein,  as  commissioners  for  that  purpose. 

BuHd  on  2  B.  e.  311,  I  SB;  M.  4W  (S  Edm.  820,  Bll). 

I    lOOS.  Oath    of     commUaloBrrs,     ete.t     renoTal|     flIUx 

Each  of  the  commisBionprs.  or  the  referee,  ns  the  esse  requires, 
must,  before  entering  npon  the  execution  of  his  duties,  snbseiibe 
and  take  an  oath,  hefore  au  officer  specified  in  section  842  of  this 
act,  to  tbe  effect,  that  he  will  faithfully,  honestly  and  impartial^ 
diseharge  the  trust  reposed  in  htm.  The  oath  must  be  filed  wiu 
the  clerk,  before  a  comniiRs loner  or  a  referee  enters  upon  the 
execution  of  his  duties.  The  court  may,  at  any  time,  remoTe 
the  referee,  or  either  of  the  commissioners.  Tf  either  of  them 
dies,  resigns,  or  neglects  or  refuses  to  serve,  or  is  renoTcd,  the 
court  may,  from  time  to  time,  appoint  another  person  in  bis 

a  H.  a.  M9,  tl  II  iDd  12  (2  Edm.  S12>.  ani'd.    8h  |  INW,  «■!«. 
I  1008.   Dow«r,  bow  BdncBimred. 

The  referee  or  Ibe  couiuilssioDers  muKt  execute  thdr  duties  in 
the  following  manner; 
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1.  They  miut,  if  it  IB  practicable,  and,  ia  their  ( 
the  beat  ioterests  ol  all  Uie  partiee  concerned,  adm 
I117  off,  aa  epeedily  as  ^saible,  oh  the  doner  ot  tlie  plaintiff,  a 
distinct  parcel,  constituting  tlie  one-third  part  of  Che  real  property 
ot  which  dowet  i»  to  he  odmeDHureil,  OeBignating  the  part  so  laid 
off  by  posts,  stones,  or  other  permanent  monlimeilta. 

2.  In  making  the  admeaBUrement,  they  must  take  Into  con- 
sideratioD  anr  perm  on  en  t  improremeuts,  made  upon  the  real 
property,  after  the  death  of  the  plaintiff's  bosband,  or  after  the 
ailenatloD  thereof  by  him;  and,  if  practicable,  those  improvementB 
must  be  awarded  within  the  part  not  laid  off  to  the  plaiiitlff;  or, 
if  it  is  not  practicable  so  to  anard  them,  a  deduction  muat  be 
made  from  tlie  part  laid  off  to  the  plaintiff,  proportionate  to  the 
t*enefit  n-hich  Ehe  n-ill  derive  from  so  mtich  of  those  improve- 
raents,  as  is  included  in  the  part  laid  off  to  her. 

3.  If  it  is  not  practicable,  or  if,  in  the  opinion  of  the  referee 
or  commisBloners,  it  ia  not  for  the  best  interests  of  all  the  parties 
concentod,  to  admeasure  and  lay  off  to  the  plaintiff  a  distinct 
parcel  of  the  property,  as  prescribed  la  the  foregoing  aubdiTisionB 
of  this  section,  they  must  report  that  fact  to  the  court. 

4.  They  may  employ  a  surveyor,  with  the  uecesaary  aseLituita, 
to  aid  in  the  admeasurement. 

t  B.  a.  MS,  1  13.  •*  im'd  br  1^  ISM,  Ot.  US,  |  1. 

I  leiO.  Hevort  thvreapon. 

All  tiie  commissioners  most  meet  together  In  the  performance 
of  any  of  their  duties;  but  the  acts  of  a  majority  so  met  are 
Talid.  The  referee,  or  the  commissioners,  or  a  majority  of  them, 
must  make  a  full  report  of  their  proceeatnt(«,  specifying  therein 
the  maDDer  in  which  tbey  have  discharged  their  trust,  with  the 
itenui  of  their  charges,  and  a  particular  deBcription  of  tile  portion 
admeasured  and  laid  off  to  the  plaintiff;  or,  if  they  report  that 
it  is  not  practicable,  or,  iu  their  opinion,  it  Is  not  for  the  beat 
interestH  of  all  the  parties  concerned,  to  admeasure  and  lay  off  a 
distinct  parcel  o(  the  property,  of  which  dower  is  to  be  admeas- 
ored,  the;  must  slate  the  reasons  tor  that  opinion,  and  all  the 
facts  relatioK  thereto.  The  report  must  be  acknowledged  or 
proTed,  and  certified.  In  like  manner  as  a  deed  to  be  recorded, 
and  must  t*e  Sted  iu  the  office  of  the  clerk. 
Id..  I  U,  >m'd  br  U  ISW,  eb.  UB.  |  2. 

I  ISll.  Settlno;  aalala  report. 

Upon  the  appUcatloo  of  any  party  to  the  action,  and  npon 
KDOd  cause  shown,  the  court  may  set  aside  the  report,  and7  if 
neceewtrr,  may  appoint  new  commissioner^  or  a  new  referee, 
who  maat  proceed,  as  prescribed  in  tliia  title,  with  reapect  to 
those  first  appointed. 


The  fees  and  expenses  of  the  commiHSlonera,  or  of  the  referee, 
indadlng  the  expense  of  a  surrey,  when  it  is  made,  must  be  taxed 
nnder  the  direction  of  the  court:  and  the  amount  thereof  must 
be  paid  by  the  plaintiff,  and  allowed  to  her,  upon  the  tOXatiOB 
of  her  costa. 

Sofa^lDIal  tor  M.,  I  K.    8««  I  lUfi.  BDte. 


..Coogk- 
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I  leiS.  Final  JadKm 

Upon  the  repgrt  being  conGrmed  b7  the  conrt,  Enal  jndt 
muBt  be  reoiJereJ.    IC  the  referee  or  coinmlBsioncra  hare  adi 
ured  and  laid  off  to  the  plaintiff  a  distinct  parcel  ol  the  prot_ 
the  judgment  must  award  to  her.  dnriug  her  DatarBl  life,  tbe  p_ 
■csaioD  ot  that  parcel,  deseribing  it,  subject  to  the  payment  ■ 
all    taxes,   asseBBmentB,    and   other   charges,    accruing  ther  — 
after  she  takes  iKBeeaaion.    If  the  referee  or  the  eommia 
report,  that  it  is  not  practicable,  or  that,  in  his  or  their  c,_ 
it  is  not  for  the  best  interests  oC  all  the  parties  concerned,  i 
admeasure  and  lay  ofC  a  distinct  parcel  ot  the  property,  the  B 
judgment  must  direct,  that  a  sum,  fixed  tiy  the  court,  and  ap 
Bed  therein,  equal  to  one-thtrd  of  the  rental  value  of  tbe  !._ 
property,  09  aacertaiued  by  a  reference  or  otherwise,  be  paidl 
the  plaintiff,   annually  or  oftener,   as  directed  in  the  piagiac^ 
during  her  natural  life,  for  her  dower  in  the  property;  and  t 
the  sum  so  to  be  paid,  be  and  remain  a  charge  upon  the  propel 
during  her  natural   life.       The   final  judgment  may  also   &in 
damages  for  the  withholding  of  dower. 
See  2  B.  S,  ise,  I  IS,  iDd  L.  ISflS,  cH.  4S3,  |  3  (T  Bdm.  MS). 

1   1S14.  Plaintiff  noar  r«oovev  unw   ■.wapdcdi  o»«r«    < 
modltr  JadBment. 

The    plaintiff    may,    from   time   to    ti 
against  the  owner,  or  a  person  who  wa 

erty,  to  recover  any   instalment  of  the ,   _.   _ „ 

for  her   dower,   which   became   due   during   his   ownership, 
remains  unnaid.    Or,  if  an  instalment  remains  due  and  Dr~ 
she  may  maintain  an  action  to  procure  a  sale  of  the  pro 
and  enforce  the  payment  of  the  mstalments,  due  and  *"  *- 
^""       "t  of  the  proceeds  ot  the  sale.    Such  ~~   — " 


conducted,  as  if  the  charge  upon  the  real  property  was  a 
gage  to  the  same  effect.  If.  at  any  time,  it  is  made  to  aopear 
the  court,  that  the  rental  value  of  the  real  property  baa  mBteT*"' 
increased  or  diminished,  the  court  may,  by  an  order,  to  be  n 
npon  notice  to  all  the  persona  interested,  modify  the  final  jtKl 
ment,  by  iDcreasing  or  dinunisbiiig  the  sum  to  be  i~"  *  ' 
plaintiff. 

'  L.  isee.  cti.  4B3,  I  s.  I 

I  ISlS.  Janlor  lnoambT»KC«rB|  nat  >a««t«4  by  ndasfwiai' 

Where  a  portion  ot  the  property  is  admeasured  and  laid  tM 
.^  the  DlaiutlS  as  her  dower,  a  lien,  which  is  inferior  to  the  plaia- 
tiff's  right  ot  dower,   attaches,  during  the   life  of  the  plnlnri^ 


Bt& 


to  the  DlaiutlS  as  her  dower,  a  lien,  which  is  inferior  to  the  p 
tiff's  right  ot  dower,  attaches,  during  the  life  of  the  plaii. 
to  the  residue,  or  to  the  portion  or  snare  of  the  leeldue  wl 

was  subject  to  it,  as  if  the  portion  laid  off  to  the  id&intiS 
not  been  a  part  of  the  property. 

L.  ISTO.  cb.  TIT,  I  S.  Bm'd  b;  L.  1ST4,  ch 
I  laiS.  Appeal   not  to  star  exec 

■iT-en. 

An  npoeal  from  a  final  jndgment,  awarding  to  the  plaintHF 
poseessloti  of  the  part  adnieaanred  and  laid  off  to  her,  ^»es  not 
Btny  the  esecution  thereof,  unless  the  court,  or  a  judge  thereat 

rnts  an  order  directing  such  a  stay.    Such  an  order  ahall  not 
granted,  if  an  undertaking  is  given  on  the  part  ot  the  r» 
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Kpoadent,  vitfa  ooe  or  more  Boretieti,  approred  by  the  conn,  or 
a  Judge  tber«ot,  lo  the  eSfect  tbat,  it  tbe  jadgmeot  appealed  from 
U  reversed  or  modifipd,  and  restitutioQ  is  awarded,  she  will  poy, 
to  the  pereon  entitled  thereto,  tbe  value  of  the  use  and  occiipa- 
tiou   or  the  part  so  BdmesBured  snd  laid  oS  to  her,  or  of  tbe 

Krtlon,   reatitntion   of  which   is  awHriJed,   during   the  time  she 
Ids  poaaession  thereof,  by  virtue  of  tbe  judgment. 

I-  ISCft  (A.  43S.  M  (1  Bdm.  4E0).   Sm  H  IS31,  lan. 

i  1GI7.  PluInUS  niKT  conieiit  to  Te«etve  a  rroH  mni. 

In  an  action  for  dower,  the  plaintiff  may,  at  an;  time  before 
an  iDterlocutory  judgment  is  rendered,  b;  reason  of  the  defend- 
ant's default  in  oppearing  or  pleading,  or,  where  an  issue  of 
fact  is  joined,  at  aDy  time  before  the  com  men  cement  of  the  trial, 
file  with  the  clerk,  a  conaent  to  accept  a  groao  sum,  in  Cull  sntis- 
factioD  and  diHcharge  of  her  right  of  dower  in  the  real  property 
de«cribed  in  the  complaint.  Such  a  consent  must  be  in  writing, 
and  acknowledged  of  proved,  and  certified,  in  like  manner  na  a 
dv«d  to  be  recorded.  A  copy  thereof,  with  notice  of  the  filing, 
mnat  be  served  upon  each  adverse  party  who  has  appeared,  or 
wb«  nppears  after  the  filing. 
t^  am.  ch.  TIT,  i  1  a  «■>.  tti),  tn-a. 

I  Hits.  Defeadant  may  coDaeat  to  pay  It|  pvoeeedlBia 
tkerenpaa. 

At  tmy  time  after  a  consent  is  filed,  as  prescribed  In  the  Inst 
■edlon,  and  before  an  interlocutory  Judgment  is  rendered,  nny 
defendant  may  apply  to  the  court,  upon  notice,  for  nn  order 
granting  bim  leave  to  pay  such  a  grons  sum.  Thereupon  tbe 
court  may,  in  its  discretion,  nnd  upon  stich  terms  as  juctiee  re- 
qnirea.  ascertain  the  vnlne  of  the  plaintiff's  right  of  dower  in  the 

Eroi>erty.  by  n  reference  or  otherwise,  and  make  an  order,  direct- 
ig  pnynfitp  •>:■"  tbe  applicant,  of  the  sum  3o  oscertnined,  within 
a  time  fiied  by  the  order,  not  exceeding  siity  days  after  service 
of  a  coiy  thereof;  and  directing  the  execution  by  the  plaintiff 
of  a  release  of  her  right  of  dower,  opon  receipt  of  tbe  money. 
ObedieDCc  to  the  order  mny  be  enforced,  either  by  punishm.-'nt 
for  contempt,  or  by  striking  oat  the  pleading  of  tbe  offending 
pnrtv.   and  rendering  judgment   against  him  or  her  or  in   both 


I  IftlB.  latcrloentory  Jadyiaent  tor  salp. 

Where  tbe  plaintiff's  consent  has  been  filed,  as  prescrib'?d  In 
Uo  lost  section  but  one,  nod  she  is  entitled  to  an  interlocutiry 
judgment  in  the  action,  the  court  must,  noon  the  nppliMtion  of 
either  party,  ascertain,  by  reference  or  otherwise,  whether  a  dis- 
tinct parcel  of  the  property"  can  be  admeasured  nnd  Ini  i  r>(T  to 
tbe  plaintiff,  m  tenant  in  dower,  withoat  material  injury  ii>  the 
interestB  of  the  parties.    If  it  appear*  to  the  court,  that  a  distinct 

Srcel  cannot  be  so  admeasured  and  laid  off.  the  interlocutory 
dgment  most,  except  in  the  case  specified  in  tbe  next  section, 
dirMt  that  the  property  be  sold  by  the  sheriff,  or  by  a  referee 
dMlgiiated  therein;  and  thst.  npon  the  confirmatEon  of  the  sole, 
each  party  to  the  action,  and  every  person  deriving  title  from. 
throngh.  or  nnder  a  party,  after  the  tiiing  of  the  judgment-roll, 
or  of  a  notice  of  the  pendenCT  of  the  action,  as  prescribed  In 


r 
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article  niDth  of  this 

I..  I8T0.  eb.  TIT,  H  1  ind  3,  aod. 

I  1830.  Id.)  «lreetlmc  a  »art  <•  ka  l«ld  o 

In  a  case  epecified  in  section  ISIT  of  this  ret,  where  the  p 

erty,  or  a  part  tliereof|  consiBta  of  one  or  more  vaeaat  o 

proved  lots,  the  plaintiETB  consent  ma;  c     '   '  --  -• 

talce  a  distinct  parcel,  out  of  those  lots,  i_ 

la  that  case,  the  interlocutor;  judgment,  ioHtead  of  din 
sale,  may  direct  if  it  appears  to  be  just  so  to  do,  that  c 
sioners  be  appointed  to  admeasare  and  lay  off  to  the  pla 
distinct  parcel,   out  of  the  TBcant  or   unimproved  lots; 
there  is  any  other  property,  that  it  be  sold,  and  a,  gran  i 
paid  to  her  out  of  the  proceeds  thereof,  as  prescribed  in  tb» 
three  sections.    The  plaintiff's  title  to  each  diatinct  parcel,  I 
measured   and   laid   off  to  her,   as  prescribed  in  this  sectf — 
that  of  an  estate  ot  inheritance  in  tee  simple.    In  admea.. 
and  laying  off  the  same,  the  commissioners  mnat  coasider  qi 
tity  and  quality  relatively,  according  to  the  valne  of  the  plaial 
right  of  dower  in  the  vacant  or  unimproved  lots,  ooi"     "  ^ 
the   admeaanrement  is  to  be  made;  which  must  be  ■.. 
in  proportion  to  the  value  of  those  lots,  as  prescrllied.  In  tke  ■ 

three  sections,   for  firing  a  grosa  sum  to  be  paid  1     ' ' 

the  proceeds  of  a  lale. 

Id.,  i  0. 

I  1631.  UcH  to  be  u«ePtKlKftil. 

Before  an  interlocutory  judgmeot  is  rendereil  fo^  die  i^J 
the  property,  the  court  must  direct  a  reference  to  asetrtt 
whether  any  person,  not  a  party,  has  a  lien  upon  the  propot 
or  any  part  thereof.  Except  as  otherwise  ezpreaaly  prescribed! 
this  article,  the  proceedings  upon  and  subsequent  to  the  i^ 
ence  must  be  the  same,  as  prescribed  in  article  second  of  a 
title,  where  a  reference  is  made  as  prescribed  in  section  19 
of  tbis  aet. 

Id.,  i  3,  ani'd  bj  U  1ST4,  ch.  SSS  (9  Bdm.  BSD). 

f  lASS.  Id.|  paTBient  of)  or  sale  aablect  to. 

Where  the  interlocutory  judgment  directs  a  sale,  if  the  rid 
of  dower  of  the  plaintiff  is  inferior  to  any  other  lien  upon  B 
properly,  the  judgment  may,  in  the  discretion  of  the  court,  din 
that  the  property  be  sold  either  subject  to  the  lien,  or  disduV 
from  the  lien;  and.  In  the  latter  case,  that  the  officer  makiitO 
sale  pay  tbe  amount  of  tlie  lieu,  oat  of  the  proceede  ot  the  Hi 

M-.  14- 

I  1^».  Report  of  aale. 

Immediately  after  completing  the  sale,  and  executing  the  pnV 
conveyance  to  the  purchaser,  the  oBicer  making  the  sale  »• 
make  and  die  with  the  cleric  a  report  thereof,  ahowing  the  on 
of  the  purchaser,  and  the  purchase-price  paid  by  him,  or,  if  " 
property  was  sold  in  jinrcels,  the  name  of  each  purchaser,  •< 
the  price  and  a  description  of  the  parcel  eold  to  bhn;  the  •■■ 
which  tbe  officer  iias  paid  out  of  the  proceeda  of  the  tale.  ]M 
■uant  to  tbe  interlocutory  judgment;  the  purpose  for  whkii  W 
payment  was  made;  the  amount  and  items  ot  bis  fees  aid  K 
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p«nBea;  and  tbe  n«t  amount  of  tbe  proceeds,  after  dedDctlng  tbe 
paymeota. 

I^   18T0.   cll.  TIT,  I  E. 

I  1SS4.  Final  Jiidv>B*n4  tbeve«m. 

DpoD  confirming  tbe  aale,  the  conrt  must  ascertain,  by  a  refer- 
ence or  otheriyise,  tbe  rigbts  and  iDteresta  ol  each  of  tbe  parties 
In  and  to  the  procoedi  of  the  sale,  and  also  nhat  gross  sum  ot 
money  is  equal  to  the  value  ot  the  plaintifTs  dower  in  the  net 

Sroceeds  of  the  sale,  calcnlaled  upon  the  principles  applicable  to 
fe  annoitiee.  Tbe  court  miut  thereupon  render  final  judgment, 
conSnoing  the  sale,  and  directing  that  the  groas  mm  so  ascer- 
tained be  paid  to  the  plaintiff,  in  full  Batisfaction  of  ber  right  ot 


I    seas.  CbfIbIb    pr^vlBlaBa    of   artleic   iMODBd    i 


made  as  prescribed  in  that  article,  and  ti.  . .  . 

ment,   and  care  of  the  proceeds,  apply,  as  far  as  they  a 

cnble.    to  a  sale  made  aa  preMrltMnl   in  thla  article,  and  to  tbe 

distribution  of  the  proceeds  of  a  sale,  aa  prescribed  iK  tbe  laat 


D,g,t,ioflb,GoogIe 


a  1U26-30  MORTOAGK.  c 

ARTICLB  FOCRTB. 

Action  toforfcloK  a  mortgage, 

S«e.  ISSe.  FInil  ]ad«ii«Dt:  what  to  nintslD. 

lOai.  f  enoo  lliUe  for  mortmsB  debi  nuT  be  made  defen 
1S28.  Olber  actloDi  for  mongiEe  debt,  wlieo  prabibLtni. 

1630'.  If  JudSDient  rend««l  tbeteln.  Mecudon  niiui  lie  i 
1C3I.  Notice  oi  peadencj  of  aotloii  to  Ik  UlRl. 


lOSd.  n  boa  pari  onlj  o!  tbe  rropritj  (a  be  aoU. 

I  lOSO.  Flaal  JnilBnirntl  irhat  to  contntn. 

In  an  oetion  lo  forodese  a  morlenfe  upon  renl  prorierty.  i(  tbf  j 
plnintiff  bocomes  pntilled  to  final  judEnieiit,  it  niiiBi  dirp«  \b<  I 
Hnip  at  tlie  property  morlgneod.  or  of  unch  part  tliprrof  at  if  I 
BitlRcient  to  diBeharge  the  mortgage  debt,  tLe  cipeuai-it  ut  iOt  I 
snic,  nnd  the  costs  ol  the  action. 
3  It.  S.  Ifil.  g  IM  (2  Edm.  109). 

rson   Iliible   tor   uortarBV*   <eM 

1.  Any  person  who  is  liable  to  the  plaintiff  for  tbe  payment  of 
the  debt  seeured  ly  the  mortKage  may  be  made  a  defendant  in 
the  aetioni  and  if  he  ban  appeared  or  has  been  perEonAllj  seiTed 
with  t^e  snnimoiiB,  the  final  judKment  may  an'nrd  pafoient  by 
him  of  the  residue  of  the  debt  remnitiing  unsntisGed.  after  a  ul( 
of  the  mortgaeed  proiierty,  and  the  nppliention  of  tbe  proceedi. 
pursuant  to  the  direotions  ooDtnined  therein. 

2.  The  people  of  the  state  of  New  York  may  be  made  a  party 
defendant  to  an  attion  for  the  foredosure  of  a  mortEaKe  on  ie>l 
property,  where  the  people  of  the  state  of  New  York  have  a  lien 
on  the  said  real  p)n]>erty  Buhsequent  to  tbe  lien  of  the  mort- 
gage  sought  to  be  loredoHed  in  snid  action,  in  the  same  manner 
aa  a  priTnte  person.  In  such  a  cnKP,  tbe  Hummotis  lanst  be  FerTi>d 
npnii  the  attorncy-neneral,  who  must  appear  in  behalf  of  the 
people.   ^):.tt>vtiw^f.     SJttiuu..nv\. 

Id., Hist  and  IM.iod  Oo.Piw,.part  of  tin.    L.1U*,  oh.S1i.     Id iSeM^cfL  1. 

I  1A2S.  Other  aotlaBs  (or  wutrtmwt*  dcM,  vrhea  vro- 
hlblted. 

While  an  netion  to  fnreeloBe  n  morlEnce  tipon  real  oropcrty  if 
pending  or  after  final  judgment  for  the  plniniiS  therein,  no  other 
action  shall  be  ootnmeiiced  or  maintained,  to  n>oov(>r  titiy  pnri 
of  the  mortgDRre  debt,  without  leave  of  the  court  in  whicb  the 
former  action  was  brought. 

Id.,   I   1G3. 

f  1020.  Couplalnt  to  state  trhrthrr  avoli  actloa  bFonark^ 

The  complaint.  In  an  action  to  foreclose  a  nioHgace  upon  r<-al 
property,  must  Btate,  whether  any  other  action  hns  been  broncW 
to  recover  any  part  of  the  mnrlenKe  debt,  snd,  U  so,  whetbv 
ftny  part  thereof  baa  been  collected. 

Id.,  f  116.  430 
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I  lOSO.  It  iBdVBiot  rendered  tkvreln,  exeentlan  aisat  be 
#e  tamed. 

Where  Soal  judgment  for  tfae  plnintiff  has  hwa  rendered,  In 
an  nrtioD  to  reeoTpr  nny  part  of  Ihp  mortKnsrP  debt,  an  aPti"n 
ibsll  not  be  mmnipnoed  or  mnintained  to  forecloEe  the  mortKB.ie. 
aniesa  ru  pxeontion  afcalnst  the  property  of  the  defendant  hss 
bi>en  iiwnpd.  upon  the-  jnddment,  to  the  fhTiff  of  the  county 
where  he  re*1deti.  If  he  resides  wftbin  the  Stnfo.  nr,  if  be  renidei 
tvithout  the  State,  to  the  sheriff  of  the  founty  where  Ibe  iur'g- 
mont-roll  Ib  filed;  and  has  betn  returned  n-holly  or  partly  uu- 
MHxfiWI. 

3   B.    a.    181,    I   1B8.      Bk  I   1431. 

I  1C31.  Notlee  of  peadenej'  of  Bctloa  to  be  Sleii* 

The  [iliiiutiCE  must,  at  leoat  twenty  days  bulore  a  final  judg- 
mrnt  directiug  a  sale  ia  rendered,  Sic,  in  the  clerk's  oiliee  of  each 
comity  nbere  the  mortBOBed  property  is  situated,  a  uotiM  of  the 
pcuili'iicy  of  the  action,  as  prcBcribed  in  section  1670  of  tills  acl: 
which  mnst  specify  in  addition  to  parliculnra  required  bj  that 
vrclion,  the  date  of  the  niorlgage,  the  parties  thcteCo,  a£d  the 
tiiuu  uud  place  of  recording  IL 
Co.  Pmc..  firt  ol  I  132.    Sm  Bole  flO. 

I  1033.  Bttcet  at  BOa-vci-BBCa  apoa  aule. 

A  conveyance  upon  a,  sale,  made  pursoant  to  a  final  jodKmHit, 
In  nn  nction  to  foreclose  a  mortgage  upon  real  property,  vubih  in 
the  parcbaser  the  some  estate,  only,  that  would  bave  vested  ia 
the  mortgoxee,  if  the  equity  of  redemption  had  been  foreclosed. 
Budi  a  cooreyance  is  as  valid,  as  If  It  was  ezecDted  by  the  mort' 
cniror  and  mortpaeee,  and  is  an  entire  bar  against  each  of  them, 
aud  ngainat  each  party  to  the  action  who  was  duly  summoned, 
•nd  every  person  claiming  from,  through  or  under  a  party,  by 
title  arcming  after  the  hling  of  the  notice  of  the  pendency  of 


)  14S3.   Dlspoaltlon   ot  anrptna. 

If  there  is  any  nurplua  of  thi  proceeds  of  the  Bale,  after  paying 
the  expenses  of  the  sole,  and  aatiafying  the  mortgage  debt  and 
the  Costa  of  the  action,  it  must  be  paid  into  court,  for  the  use 
of  the  peraon  or  persone  entitled  thereto.  If  any  part  of  the 
■nrplus  remains  in  court  for  the  period  of  three  months,  the 
coart  mnat,  if  no  application  has  been  made  therefor,  and  may, 
tf  sn  application  therefor  is  pending,  direct  it  to  be  Invested  at 
interest,  for  the  benefit  of  the  person  or  persona  entitled  thereto, 
to  be  paid  npon  the  direction  of  the  court. 

Id..  Uri  eUoM  of  )i  IBS  and  ISO. 

I  1«34.  WhH  «a»pl>liit  to  be  dUailsscd  (»  »>rmea«  ot 
■■•■  «ae. 

>  foreclose  a  mortgage  npon  real 
1  of   the  principal  or  in' "       "    ' 

. ^r  ia  to  become  due,  the  c 

...  t  be  diamiased,  witbont  costs  against  the  plaintiff,  i.. __. 

defendant  paying  into  court,  at  any  time  before  a  final  judgment 
directine  a  sale  is  rendered,  the  anm  due,  and  the  phiintlS's  coata. 
Id.,   f   101.  dSl 


1 
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f  1680.  Farment  Kfl«r  Jadsnesl)  wb#B  pFDeecMam  ta  ka 

Id  b  cHHe  specified  in  the  last  section,  if,  after  b  final  jiid(ciiiM|i 
directing  a  sale  is  rendered,  but  before  the  Hale  ix  mide.  IHI 
defendant  pajfi  into  court  the  amount  due  for  prindpal  um 
IntersBt  and  the  coatB  uf  the  action,  togetber  with  the  expeMgj 
of  the  proceedings  to  sell,  if  any,  all  proceeding*  npon  tie  joy*] 
ment  must  he  stared;  but,  npon  a  Bubaequent  detanlt  in  mt 
parment  ot  principal  or  Interest,  tJie  court  may  make  in  orfeR  I 
directing  the  enforcement  of  the  Jodgment,  for  the  pncpcMe  if  i 
collecting  the  eum  then  doe. 
IB.  8.  Ill,  I  in. 

I  lose.  IVhen  part  only  of  the  propertr  to  be  malt. 

Where  the  mortKage  debt  Is  not  all  due.  and  the  murtgi^iij 
property  is  bo  circumstanced,  that  it  can  be  sold  in  parcels  wit 
out  injury  to  the  Intereata  of  the  parties,  the  Gnat  judgment  mB 
direct,  that  no  more  of  the  property  be  sold,  in  the  first  piM 
thftn  is  sufficient  to  satisfy  the  gnm  then  due,  with  the  rods  I 
the  action  and  ezpenseE  of  the  sale;  and  that  npon  a  BabseqnB 
default  in  the  payment  of  principal  or  interest,  the  plaintiS  ml 
apply  for  an  onler,  directing  the  sale  of  the  residue,  or  of  l 
much  thereof  aa  is  necessary  to  satisfy  the  amount  then  dM 
with  the  costs  of  the  application  and  the  eai>enBeB  of  the  ssM 
Tlie  plaintiff  may  apply  for  and  obtain  such  an  order,  as  otni 
as  a  default  happens. 

M.,  part  ol  H  103  iDd  164,  couaolldtted. 

I  IflST.  IVkcB  the  VThole  property  mar  be  sold. 

If,  in  a  case  specified  in  the  last  three  sections,  it  appears  th 
the  mortgaged  property  is  so  circumstanced,  that  a  sale  of  ti 
whole  will  be  most  beneficial  to  the  iiarties,  the  final  judgoMl 
must  direct,  that  the  whole  property  be  sold;  that  the  procerf" 
of  the  sale,  after  deducting  the  costs  of  the  action,  and  a 
expenses  of  the  sale,  be  either  applied  to  the  satisfaction  of  a 
whole  sum  secured  by  the  mortgage,  with  such  a  rebate  of  iota 
est,  as  justice  requires;  or  be  first  i^pplied  to  the  payment  ot  li 
sum  due,  and  the  balance,  or  bo  much  thereof  as  is  nec«es*i] 
be  invested  at  Interest,  for  the  benefit  ot  the  plalutlff,  to  be  pu 
to  htm  from  time  to  time,  as  any  part  Of  the  prindpal  or  intera 
bwomes  due. 

Uu  |(  l«a  and  198,  an'd.' 

«»  I 
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ABTIOLH  Fimi. 

Action  to  compel  the  determtnoMon  of  a  claim  to  not  prnpertg, 

B*e.  MBS.  WlK>  BUT  nulDtals  utIoD. 
1<W.  CmpUlnt. 
IMO.  PriMHilUin  «rb«D  defcDdiot  dcsln  pUlotUTi  tltla. 


feSiSS  iS«"SJ.ais  .t'ES' 

J«l«ioent-.w.nmi»  deftndint  [«»« 

1040. 

jDdfBent  tor  plilntlff. 

16M. 

ia«t  of  JikUiowit. 

AftlDD  lo  determliia  widow'!  dowci. 

Id.;    wt»n  'der«£d>DI'i    i^Ulm   l>  dti 

Thtt  inlcta  ■ppllH  to  corpontton. 

1  1SS8.  [An'd,  isei..]    Who  mat  buIbIbIm  acUaa. 
Wbere  a  person  has  b^en,  or  he  and  tboBe  whose  estate  he  has, 

hare  been  for  one  year  in  possesBion  of  real  property,  or  of  any 
nndiTided  interest  therein,  elaiming  it  in  fee,  or  for  life,  or  for 
a  term  of  years  not  tesa  than  ten,  he  mar  maintain  an  action 
against  any  other  person  to  compel  the  determination  of  any 
claim  adverse  to  that  of  the  plaintiff  whieb  the  defendant  makes 
to  any  estate  in  that  property  in  fee,  or  for  life,  or  for  a  term 
of  yrars  not  lew  tlian  ten,  in  posseasion,  reversion  or  remainder, 
or  to  any  interest  in  that  property,  including  any  claim  in  tike 
nature  of  an  eaeement  therem,  nhethn-  appurtenant  to  any  oth^ 
eatate  or  lands  or  not,  and  also  including  any  lien  or  incumbrance 
npon  aaid  property,  of  the  amount  or  value  of  not  less  than  two 
hondred  and  fifty  dollars.  Bnt  this  section  does  not  apply  to  a 
daim  lor  dotrer. 

2  B.  S.  BIZ.  i  1  a  Kdm.  S21),  u  nm'd  br  Co.  Pme..  |  MB;  L.  IB48.  A. 
60;  I.  1804,  vb.  lid;  L.  IWS,  ob.  Gil;  L.  ISaO,  cb.  ITS;  L.  iMt,  cb.  2I»i 
L.  1W1.   ch.   210. 

I  less.   [AH'd,  ISel.}    Cfnnplalat. 

The  complaint  in  snch  an  action  mnst  set  forth  facts  showinj;: 

1,  The  plaintiff's  right  to  the  real  property;  whether  his  estate 
therein  is  In  fee.  or  for  life,  or  for  a  term  of  years  not  less  than 
ten;  and  whether  he  holds  it  as  heir,  devisee  or  porehaser,  with 
tbc  sonrce  from  or  means  by  wblcb  his  title  immediately  accrued 
to  him. 

2.  Tbat  the  property,  at  the  commencement  of  the  action  was, 
and.  for  the  one  year  next  preceding,  has  been  in  his  posseesion,  or 
In  the  poBseesion  of  himself  and  those  from  whom  he  derives 
hia  title,  either  as  sole  tenant,  or  as  joint  tenant,  or  tenant  In 
common  with  others. 

S.  That  the  defendant  unjustly  claims  an  eatAte  or  interest  or 
eaaement  therein,  or  a  lien  or  incumbrance  thereupon  of  the 
character  specified  in  the  last  sect  ion. 

The  eomolnint  mnst  describe  the  property  as  prescribed  in  sec- 
tion 1511  of  this  act.  The  demand  for  judgment  may  be  to  the 
effect  tbat  the  defendant  and  every  person  claiming  under  him 
be  barred  from  all  claim  to  an  estate  in  the  property  described 
in  the  complaint  or  from  all  claim  to  an  interest  or  easement 
therein,  or  a  lien  or  fncnmbrance  thereupon,  of  the  character 
qieeilied  in  the  last  lection,  or  it  may  combine  two  or  more  of 
saU  demands   with  other  demands  for  appropriate  relief. 

Id..  I  2.  aiD'd.    8e«  Co.  Pnx..  I  449:  U  ISBl,  cb.  ZIO. 
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1  1S40.  FroocedliiKii  irhen  aetcndknt  danlea  plalatl^ 
tflle. 

If  the  defendant,  in  his  aneiver,  pots  In  IsBue  the  tDatten 
■pecilitd  m  EuUlivisiun  sevand  of  the  last  Bectlon,  and  aucctvdi 
npoa  that  defence,  final  Judgment  must  be  rendered  in  his  faxoT, 
dianilHi'iDg  the  complaint,  and  awarding  to  hi"'  coets  uoinst  tlic 
plaintia. 

2  B.  a,  Sia,  I  T,  im'd  by  U  ISBB,  ch.  Oil. 

1  1<M1.   [Au'd,  ISOl.]     la.f  when   be   pI»dB  Htlt!. 

The  defeudiiDt  mar,  in  bis  answer,  either  nith  or  without  tb 
defense  epecificd  in  the  last  section,  set  forth  facts,  showing  that 
he  bns  an  eslote  in  the  property  or  anj  part  thereof,  adverse  to 
the  plaintiff,  in  fee,  or  for  life,  or  for  a  term  of  jean  not  lea 
than  ten,  in  pOMPssion,  reTersion,  or  rcmniniler,  ns  in  a  complaint 
for  the  some  cause  of  action;  or  the  defendant  may  set  forth 
facta  Kho^'ing  Ibat  be  has  an  interest  or  an  euaement  in,  or  a 
lien  or  iuciimbrance  upon,  said  property;  and  thereupon  he  mar 
demand  that  tlio  complaint  be  diHrnissed,  or  any  judgraeat  to 
which  be  would  be  entitled  in  an  action  brought  by  bim  to  r«ci>T«f 
that  estate  in  said  properly,  or  to  enforce  in  any  nuinDer  the 
Interest  or  easement  therein,  or  the  lien  or  incambrance  tbereopoa 
which  he  asseiis;  or  he  may  combine  any  two  or  more  of  nid 
demands. 

L.  isai,  cb.  aio. 

I  1042.  [Am'd,   18»1.]      Proovcdlsv  tkc  Mime  ■.■  !■  eieet> 

\^'here  an  issue  of  fact  is  joined  in  nu  action  brought  as  prr- 
Bcribed  in  this  article,  unless  the  defendant  merely  demands  thit 
the  complaint  be  dismissed,  if  the  defendant  claims  an  estate  in 
■aid  pro|)erty,  the  subsequent  proceedings,  including  the  trial. 
judgment  and  execution,  are  the  same  as  if  it  wan  nu  action  of 
ejectment,  excejit  as  otherwise  expressly  prescribed  ia  this  title; 
If  the  defendant  claims  an  interest  or  easement  in,  ar  a  lien  or 
incambrance  upon,  said  property,  the  sniisequent  proceedings  an 
the  same  as  if  it  was  an  action  brought  by  the  defendant  to 
establish  or  enforce  the  said  interest,  easement,  lien  or  ineant- 
brance,  and  the  court  may  award  any  appropriate  relief  except 
as  otherwise  expressly  prescribed  in  this  title. 

L.  1801,  cb.  210. 

i  IMS.  Prooeedtass  when  defeudunt  cIbIbib  ta  r«T*n>>*a 

Where  the  defendant  claims  the  properly  in  qnestion, 

Eart  thereof,  by  virtne  of  an  estate  in  rcmoinder  or  ie\ 
c  need  not  establish  a  right  to  the  immediate  possession  thereof: 
but  where  the  verdict,  rejMjrt.  or  decision  tinds  that  he  has  anch 
an  estate,  it  most  specify  the  time  when,  or  the  contin^n<7 
upon  which,  be  will  be  entitled  to  |>DSsesBJou;  and  floal  Jadgmeut 
to  that  effect  uiiist  be  rendered  accordingly,  without  dnmagea. 
In  such  a  case,  an  execution  for  the  delivery  of  the  poaaesMon 
of  the  proi>erty  may  be  issned  npon  the  judgment;  bnt  only  by 
the  specinl  onler  of  the  court,  made  upon  an  application  by  the 
defendant,  or  a  pcmou  chiming  under  him,  and  satisfnctoiT 
proof  that  the  time  has  arrived  when,  or  the  contingency  ba« 
Happened  upon  which,  the  applicant  is  entitled  to  possession  bj 
the  terms  of  tbo  juilRuient. 

3  B.  a.  314.  3ID,  fi  13  nnd  16  (2  I^m.  323),  >m'<l  b;  L.  ISfiS.  rb.  Bll. 
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ICM.  JadKiBCBt  aivordliiK  d«t«iuliiiBt  poaaeBsIoa,   etc. 

bete  a  Sual  judtcmrut,  ia  luvot  of  the  dettudaut,  deteriuiues 

he  ia  entitled  to  tLe  iuimeduite  poHHetwioQ  of  tLc  property, 
iiut  annrcl  tiim  posHi'iuiioii  accord iuglf.      The  final  judKUieut 
t  nlso  award  to  him  bin  damuctn  lur  the  witblioldiiitf  ut  Li« 
ienf,  BB  in  an  action  of  ejectuieut. 
L  S.  311,  310.   f  IS.  mad  u  oa  iu(<i  433. 
IMS.  [Am'd,  ISOl.]    JndEmciit  for  plnlutla. 
intd  judgmeat  lor  the  plniutiS  muitt  be  to  the  effect  that  the 
iHlaDl,  nnd  evorj-  ppreon  claiming  under  hini.  by  title  ui^cru- 
aft^r  the  filing  of  the  judj^iiieiit'roil,  or  of  the  notice  of  the 
]«Dcf  of  the  action,  as  prescribed  in  article  nlulb  o(  this  title, 
loreret  bnrrcd  from  all  cliiim  to  any  cstiite  of  iubcrituiice,  or 
file,  or  for  a  term  of  yenra  not  less  tbnn  ten,  in  the  property; 
ncfa  judgment  must  be  that  the  defendant  and  erery  person 
miag  auder  him,  as  nboTe  staled, 'be  forever  barred  from  all 
m  to  any  interest  or  easement  In,  or  lien  or  Incumbrance  upon, 

■aid  property,  of  any  kind  or  nalure  whatsoever,  or  of  any 
tinilar  interest,  easement,  lien  or  incumbrance  specified  in 
I  jndsment;  and  the  court  may  direct  any  instrument  ptir- 
ling  to  create  any  such  interest,  easement,  iien  or  iucuni- 
nce  to  be  delivered  up  or  to  be  canceiod  of  record;  or  two  or 
It  of  said  forms  of  judgment  may  be  awarded  in  the  same 
ioD.  It  such  a  jndgment  is  taken  upon  the  defendant's  default 
■pMsring  or  pleading,  it  shall  not  award  costs  to  either  party. 
ni  it  be  taken  upon  a  default  In  answeriag,  alter  the  d^sion 
k  demurrer  to  the  complaJut. 

UH,  en.  210. 

lOM,  [Aaa'd,  1801.]    Effect  of  jBdVBient. 
L  lintl  judgment  in  (aror  of  either  party,  in  on  action  brought 
ITTwribed  in  this  article,    is  conclusive  against  the  other  pnrtj-, 
to  the  title  established  In  the  action;  aud  also  against  every 
>0D  claiming  from,  through,  or  under  that  party,  by  title  accrU' 

atter  the  filing  of  the  judgmeut-roll,  or  of  the  notice  of  the 
d«icj-  of  the  action,  as  prescribed  in  article  ninth  oC  this  title. 
tew  trial  of  eaid  action  after  judgment  sliati  not  bo  granted 
(  matter  of  right,  but  the  court  may,  in  its  discretion  in  the 
W«  o(  justice,  grant  a  new  trial  upon  an  application   made 

toy  patty  within  one  year  after  said  judgment.  But  where 
(feDdaot  ia  an  infant,  an  idiot,  a  lunatic,  an  habitual  drunkard. 
impriMned  on  a  criminal  charge  or  in  execution  npon  convic- 
n  or  a  critniaal  offence  for  a  term  less  than  life,  the  said 
[mdant  shall  have  the  right,  within  one  year  after  his  dis- 
iHtj  ii  tenninatcd.  to  apply  for  and  obtain  a  now  trial  of  B.iid 
Sua,  sad  the  rep  recent  at  ives  of  snch  n  defendant  Rhnlt  have 
t  ame  right  within  one  year  after  the  death  of  said  defendant. 

wch  death  occurs  while  the  disabilitj;  continnes.  Upon  any 
>  trial  of  an  action,  brought  as  prescribed  in  this  article,  ttic 
™r*  of  the  evidence  given  npon  the  previous  trial,  way  be 
im  ottered  to  the  conrt  by  either  party,  and  may  be  received 

S'idfnw.  in  case  the  same  evidence  cnnnot  be  npnin  procnre"!. 
Kfonrti  may  mahe  such  rules  and  orders  as  to  preserving  the 
wtd  of  the  evidence  given  in  such  actions  and  perpetuating 
*  pwofi  prodncpd  therein,  either  with  or  without  the  awnrdiug 

•By  other  relief  to  the  party  whose  proofs  are  so  pcrpetunted. 

rtill  be  necessary  or  proper,  and  may  embrace  such  directions 
.  tisitidKinent. 


r 
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I  1047.  [Am'd,  1891.]    AetloB  to  det#ralac  wldsw^  *. 

A  person  claiming,  bb  owopr,  an  estate  in  lee,  for  life,  t 
years,  in  real  property,  raaj  maintaio  an  action  agsitut  » 
who  ciaimg  to  have  a  right  ot  dower  in  the  whole 
tlie   property,    to   compel   the   determination   of   her   __ 
such  on  action  cannot  be  coromenced  until  after  the  e-.., — _ 
of  four  months  after  the  death  of  defendant's  htuband.    ItJ 
defendant  is  under  any  of  the  disabilities  spedfied  is  tt 
""""■  ",,  the  provisions  of  that  section  relating  t( "'■ 

I  1648.   ProcfcdlBSH,  tf  vlalntl*  adHlta  defeBdu^ai 

In  en  action  brought  aa  speciGed  in  the  last  sectton,  l>4 
complaint  admits  the  defendant's  right  of  dower  in  the  i* — 
Aeacribed  therein,  or  any  {lart  thereof,  it  mnst  demand  ind 
that  her  dower  be  adineaHnred.  In  that  caae,  if  the  orC 
does  not,  by  her  answer,  aet  forth  facts  showing  tfaat_  a 
entitled  to  a  greater  right  of  dower,  or  another  eotate  or  iM 
In  the  property,  than  ia  so  admitted,  and  demand  judgment  tl 
for,  as  if  she  waa  the  plaintiff  in  an  action  far  dower,  the  a 
must  render  an  interlocutory  Judgment,  directing  her  dowci 
be  admeaiored,  with  or  withont  damagwi  for  Its  deteiiU««ij 
in  an  action  (or  dower.  The  subsequent  proceedings  i*J 
same,  as  if  the  defendant  had,  as  plaintifC.  recovered  an  M 
locntory  Judgment  in  an  action  lor  dower.  ^ 

I  1048.  Id.)  wben   detendKnf*  clulm  tn   dnied.  . 

Where  the  plaintiff  insists,  in  his  complaint,  that  the  defeaM 
has  not  a  right  of  dower  in  the  property,  be  must  demand  M 
ment  that  she  be  forever  barred  from  such  a  claim.  In  that  M 
or  where  the  plalntilT  admits  a  right  of  dower  in  the  det«M 
and  the  defendant  in  her  answer  demands  judgment  for  a  ^M 
right  of  dower,  or  another  estate  or  interest  in  the  ptUpM 
than  is  so  admitted,  the  proviBions  of  this  article,  relating  tij 
action  to  compel  the  determination  of  an  adverse  claim  ta  fl 
or  for  life,  or  for  a  term  of  years  not  less  than  ten,  apply  tal 
proceedings   subsequent  to  the   answer.  1 

I  leSO.  [An>d,  18B1.J    This  Brtlcl*  applies  to  o*r»«n<M 

Ad  action  may  be  maintained,  as  prescribed  In  this  articlM 
or  against  a  corporation,  or  by  or  against  an  unincorporated  Mi 
clatl»n,  as  it  it  was  a  natural  person,  or  such  an  action  nnrj 
inaintajned  by  or  against  the  receiTer  or  other  snccewe;  of  ■ 
such  corporation  or  association. 
L.  IfiSi.  ck.  210. 
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FOR  WASTE. 

ARTICLB  SIXTH. 

Aetionfor  VMute. 

a. 

nntor  oC  rercnloD. 


1 


IMW. 


f  1«S1.  Who  liable  to  Bctlon  lor  wasta. 

An  action  for  waste  lira  agaloBt  a  tenant  b7  the  cucteay,  In 
dower,  for  life,  or  for  years,  or  the  asilgnee  of  auch  a  tenant, 
who,  dnring  his  eatnte  or  term,  commlta  waate  npoQ  the  real 
propertT  held  by  him,  withoDt  a  special  and  lawful  imtten  license 
so  to  do;  or  agvinat  snch  a  tenant,  who  lets  or  grants  hia  estate, 
and  Btill  retaining  poaseasion  thereof,  commits  waate  without  a 
like  license. 

S  B.  8.  S34,  H  1  ">A  3  (a  Eda.  M4). 

I  leu  Actios  by  b*ir,  devisee,  or  vrsMtor  of  ve-vmtsloa. 
An  heir  or  deritee  mar  maintaia  aq  action  for  waste,  com- 
mitted in  the  time  of  his  ancestor  or  teatator,  as  well  aa  in  bis 
own  time.  The  grantor  of  a  reTercion  ma;  maintain  an  action 
for  waste,  committed  before  he  aliened  the  same. 

u.,  f  4,  iDi'd. 

I  l«sa.  I«.|  br  ward  BKiaMit  vwkrOws- 

Soch  an  action  mar  also  be  maintained  against  a  gnardian  by 
filn  ward,  either  before  or  after  the  termination  of  the  goardlan- 
ahip,  for  waste,  committed  npou  the  real  propeitr  of  the  ward, 
daring  the  gnerdianahip. 

Id.,  put  of  I  1. 

I  X0IM.  U.|  by  v*B*t*e  at  real  proiwrty  sold  ander  ez^ 
eattOB. 

Where  real  property  la  sold  by  Tirtne  of  an  execution,  the  per- 
son, to  whom  a  conveyance  Is  execnted  pursuant  to  the  sale, 
may  maintain  an  action  for  waste,  committed  thereon  after  the 
sale,  against  the  person,  who  was  then  in  poseeHioa  ot  the 
property. 

U..  I  X>. 

I  ISCUI.  Jadraieat  tn  aetloa  aBalaat  teaaat  of  parttoalar 
estate. 

If  the  plaintiff  recovers  In  an  action  for  waste,  other  than  an 
Bctkm  brought  aa  prescribed  in  the  next  section,  the  final  judg- 
ment mast  award  to  htm  treble  damages.  Where  the  action  u 
broQgbt  by  the  person  next  entitled  to  the  reversion,  and  it 
appears,  in  like  manner,  that  the  injury  to  the  estate  in  reversion 
i«  eqnal  to  the  vnlne  of  the  tenant's  estate  or  unexpired  term,  or 
that  it  was  done  malidoua^,  the  final  Judgment  most  also  award 
to  the  plalntur  the  forfeltnre  of  the  defendant's  estate,  and  the 
posBeaston  of  the  place  wasted. 

U..  I  10.  M  mOdlBed  tr  C«.  Proi!.,  f  4S1.    Bee,  >lw,  |i  lOSO  and  1160.  >Bt*. 
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I  lOGC  Actloa  BBoinat  lolnt  tenant  or  t«u>nt  In  comm 

An  action  for  wuHte  uiiiy  also  be  mnintninoU,  by  (i  joint  tpn 
I,  aciiluRt  his  co-teuuut,  nbo  cuuiiultit  \\a 


upon  tbe  n'Ol  jiroiH'rly  Tii'liJ  in  joint  tciiiiuc]'  c 
tue  pIuinlilT  recovers  Ibcreiu,  be  ia  eotitled,  at  liis  election,  oilbei 
to  n  fintil  judoufut  for  treble  dnmiiBPs,  as  onceified  in  the  W 
aeetion,  or  lo  hnve  partition  o(  tbe  proi>erty,  as  prcBcrlbed  ia  tlu 
next  two  Hections. 

1  lOaT.  Id-i  luteFlocntorr  jDdsrment  Cor  partition. 

Where  the  phiiutiff  electa  to  have  portitlon,  aa  prtvcribed  in  tbe 
luBt  aectiou,  f(  the  pleading  Tcnjict.  report,  or  decisjou,  do  nut 
determine  the  risbta  and  mteresls  of  the  sereriil  partW  iu  ibp 
proaerty  so  held  in  joint  tennncr  or  in  conimoii,  the  fioiirt  must 
aaccTtain  them,  by  n  refercuee  or  otherwigc.  If  it  niitienrs  tb;i( 
there  are  peTsons,  not  nnrliea  to  Ibe  action,  n'ho  mu«t  biivr  Vhi'D 
made  parties  lo  an  action  for  the  pnrtition  of  the  pro(>erlj.  iIht 
mnst  be  brought  in  by  supplemental  summons,  and,  if  ncn-sniry. 
supplemental  plfndings  must  be  made.  When  the  rii:1its  and 
interests  of  all  the  parties  are  ascertained,  an  Interloctitory  j'ldg- 
mcnt  for  the  partition  or  snle  of  the  prooerty  must  be  remlrriil, 
and  the  snheeqnent  proceedings  thereon  tniist  be  the  aame.  an  in 
an  action  for  the  onrtitlon  of  the  properly,  except  as  otberwi«e 
prescribed  in  the  next  section. 

Id.,   H  12,   18  and  14,  ind  part  of  |  IT,  coDKilldiitcd  *Dd  tva'i. 

I    1GB8.    Id.)   AamnseB    to    be    deducted    from    detendanf* 

The  plaintiff  may  elect  to  take  final  jtidement  for  the  tunrk 
dsmafces  awarded  to  him,  or  that,  in  mnkinK  the  partition,  or  in 
dividintr  the  proceeds  of  a  sale,  so  much  of  the  ahnre  of  the  de- 
fendant in  the  real  property,  or  the  proceeds  thereof,  na  will  he 
sufficient  to  compcnsnte  the  plnintiR  tor  his  ainifle  lintnntrpf,  and 
the  costs  of  the  action,  nllier  than  the  expenses  of  making  the 
partition  or  sale,  be  laid  off  or  paid,  as  the  case  may  Nv  to  the 
plaintiff.  The  reaidne  of  the  property  or  proceeds,  not  laid  off  or 
distribulEMl  to  the  plaintiff  or  tbe  defendant,  mnst  be  laid  off  or 
paid  to  the  persons  entitled  thereto,  according  to  their  respccliTc 
rights  and  interests. 

Id.,  It  IB,  16.  nod  Ixit  cliDK  of  [  IT,  HDi'd. 

I  1600.  View)  irhen  not  neeesurrt  ^I>en  nad  IioW  nasdc 

In  an  action  for  waste.  It  is  not  necessary,  either  upon  the 
execution  of  a  writ  of  inquiry,  or  upon  the  trial  of  an  Issue  of 
fact,  that  the  jury,  tbe  judge,  or  the  referee,  abould  view  the  prop- 
erty. Where  the  trial  is  by  a  referee,  or  by  tbe  court  without  a 
jury,  the  referee  or  the  judge  may.  In  his  dincretion,  view  the 
ptnnertv.  and  direct  the  nttornpirB  for  tbe  pnrtieB  to  nttPtld  fi<vnr<l- 

ingly.    In  ouy  o'her  case,  the  court  may,  in  Its  diacretioa,  bf  oroB. 
direct  a  view  by  the  jury. 
SnbvUtoted  lor  Id.,  p«rt  st  II  8  ind  10. 


D,g,t,ioflb,GoogIe 


NUI8AM0E. 
ahtici-e:  bbvkrth. 

AcMonfor  anuimatoe. 


1 


Ban.  IMO.  Wlien    mctS«    i 


2  n.  S.  S3S.  I  1  (2  Bdm.  MI),  ina  Co.  Fne.,  I  4H. 
I  lOOl.  DBf*B4uta  theretB. 

A  pereoD  b;  nboin  the  nnlaance  has  been  erected,  and  a  peraon 
to  whom  (be  real  property  baa  been  tranaferred,  may  be  joined  a* 
defendants  in  sncb  an  adtion. 

M.,  t  a- 

I   laaJi   FtBBi  Indv^Mt* 

A  final  jadKrment  in  faTor  of  the  plaintiff,  maj  award  htm 
daDmgea,  or  direct  the  removal  of  the  nnlaSDce.  or  both. 

Id.,  i  T,  ini'd  bj  Co.  FiDC.,  I  404. 

]  IMia.  A|t|tlle«tloB  of  tkl*  KrHcle. 

This  nrticle  doea  not  aCfe<:t  an  action,  wherein  the  complalpt 
demand*  jndgmeut  for  a  anm  of  money  only. 


D,g,t,ioflb,GoogIe 
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AKTIOLB  BISHTU. 

Other  aetioTK  relating  to  real  property . 

a«a.  leU.  CertstD   pewuit  boldlnc 

laee,  Hevenloner,  He.   mar  i 
1868.  Joint  teniDt.  etc..  iB»r 

leas!  Id.;   wliel 
itMffl,  Trebla  di 

I  16G4<  Certftln  perflon^  lioldlnv  over  deemed  trc 
AcUoB  asaJMUt  Ihem. 

A  person  iu  poBseesiou  of  real  proporly,  as  guardian  or  um 
for  an  infant,  or  having  kd  estate  determinable  upon  one  or  n 
liTCH,  wbo  holds  OTer  and  continues  in  possession,  after  tbe 
termination  of  bis  trust  or  particular  estate,  without  i]ii>  fuu 

consent  of  the  person  then  immediately  entitled,  is , 

An  action  mny   be  maintained  against  him,  or  his  executor 
administrator,  by  the  person  so  entitled,  or  bis  executor  or  adm. 
istrator,  to  rocoTer  the  full  Taine  of  the  profits,  recelTcd  diutatf 
the  wrongful  occupation. 

I  B.  S.  ne.  i  T  (1  Bdm.  100). 

I  186S.  Re-rcralsner,  etc.,  mmy  malmtalH  aetlsn. 

A  person,  seized  of  an  estate  in  remainder  or  rererwon,  bus 
maintain  an  action  founded  upon  an  injur;  done  to  the  inbettt' 
aoce,  notwithstanding  an;  intervening  estate  for  life  or  tor  jea^ 

Id.,  I  B. 

i  1606.  Joint  lenant,  etc.  niiy  iH«lnMla  ■.ettan  bwIm) 
his  co-lenaat. 

A  joint  tenant  or  a  tennnt  in  common  of  real  property,  or  Ul 
executor  or  administrator,  may  maintain  an  action  to  recover  tb 

Snst  proportion  against  bis  co-tenant,  wbo  has  received  more  tlm 
lis  own  just  proliortiou.  or  against  his  executor  or  administrate. 

BobstllDtpd   for   M.,   |  9. 

I  1667.   Action   for  eattlna:.   etc.,  Ircea. 

tf  any  person  culs  down  or  carries  off  any  wood,  undeFwood. 
tree,  or  timber,  or  girdles  or  olberwise  despoils  a  tree  on  the  lanl 
of  another,  without  the  owner's  leave;  or  on  tbe  coniniou.  m 
other  land,  of  n  city,  village,  or  town,  without  having  right  M 
priTilege  in  those  lands,  or  license  from  the  proper  officer;  u 
action  may  be  maintaiued  against  him,  by  tbe  owner,  or  the  city, 
village,  or  town,  as  the  cane  may  be. 

:  R.  S.  S38.  I  I  (2  F.dm.  9*9).  im-d. 

I  1668.  Id.i  vrhea  treble  damBKeB  ^Mr  be  recovered. 

In  an  action  brought  a^  prescribed  In  the  last  section,  thi 
plaintiff  ms;  state  in  his  complaint  the  amount  of  bis  damage^ 
nnd  demand  judgment  for  treble  the  sum,  so  stated.  Thcrenpm 
it  the  inquisition,  or.  where  issues  of  fact  ate  tried,  tbe  veriia, 
report  or  decision,  awards  him  any  damages,  be  is  entitled  tl 
judgment  (or  treble  the  sum  so  awarded,  except  that  in  either  ol 
the  following  cases,  judgment  must  be  rendered  for  sin^ 
damages  only. 

ddO 
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1.  Where  the  Tordtct,  report,  or  decis[oD  Gnds  affirmntiToly  that 
the  injury,  for  which  the  actioD  was  brought,  was  casual  Bad 
hivoluutarr;  or  that  the  defendant,  when  he  comtaitted  the  injur?, 
had  probable  cause  to  believe  that  the  land  was  his  owu. 

2.  Where  the  defendant  hoa  pleaded,  and  the  verdict,  report,  or 
decision  finds  affirmatively,  that  the  injury,  for  which  the  action 
was  brought,  was  committed  by  tahlng  timt>er,  for  the  pur- 
pose or  making  or  repairinft  a  public  road,  or  a  public  bridge,  or 
b)-  tofcing-  any  wood,  nnderwoiid,  or  tree,  for  a  like  purpose,  by 
aathority  of  «  commissioner  or  overseer  of  hiKhways. 

£  B.  8.  338,  H  2  "Ril  3.  ■'hI  part  ot  |  1. 

t  IMS.  Treble  dBnaKes  tor  lorclble  eutrr  or  detiilBer. 

If  a  person  is  dissrized.  ejected,  or  put  ont  of  reaJ  property,  in 
■  tOrdSle  manner;  or  after  he  has  been  put  out,  is  held  and  kept 
oat,  by  force,  or  by  putting  him  In  fear  of  personal  violence,  he  is 
entitled  to  recover  treble  damages,  in  an  action  therefor  against 
the  wrong-doer. 

Id..  I  1,  uo'd.    Sn  i  llM,  sat*. 


Diginioflb^Google 
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article:  kinth. 


1679.  UpoD  vlft  of  real  propfrtf.  offlcvr  to  p*y  tarp«,  tie. 

isn.  JudEmwit  to  be  enttml  In  coODtf  nMn  n*l  iuuiiu:j  It 

IBIS.  Sale:    notice  or;    bow   coaJncIed, 

161B.  PDich&M*  b/  Mrtnln  officer*  iH«tilbtt(4.    FMoItr. 

IttO.  Itennlaller,  etc..  av  biinl  action  ktier  taunt's  default. 

1«S1.  DefeDdanl,  bow  pieveDted  limn  ceiamiltUiK  WHia,  lu. 


8t:  ji 


maj  ipalDlala,  etc..  real  ai 
of  real  acllons  wlCb  otbe 
iIieclBl  proceeding  to  i«cot 


I  1670.  Motlee  of  pendenor  at  action  br  plaintiff. 

Id  an  action  brought  to  miover  h  Judgment  effecting  tL 
to,  or  the  possesBion,  use,  or  enjoyment  of,  real  proper! 
plaintiff  mB7,  when  be  files  hie  complaint,  or  at  any  time 
wards  before  final  Judgment,  file,  in  the  clerk's  office  "* 
count;  where  the  propertf  is  altnated,  a  DOtice  of  the  ne* 
the  action,  stating  the  names  of  the  parties,  and  the  object^ 
action,  and  canlaiuing  a  brief  description  of  the  propertji 
county,  affected  thereby.  Such  a  notice  may  be  filed  wi 
complaint,  before  tlie  service  o(  the  aninmoDs;  but  In  that 
personal  service  of  the  Bummona  must  be  mode  upon  a  defei 
within  sixty  days  after  the  &linK,  or  else,  before  the  ezpiiat 
the  Bame  tiuie,  publication  of  the  summonB  must  be  comn 
or  service  tliereof  must  be  made  without  the  State,  purHuant 
order  obtained  tliprefor,  hh  preBcril>ed  in  chspter  fifth  of  thia 
Bee  Co.  Prac..  1  13!;  aee.  alao,  )  ISTS,  poat.  £lnH}itMci*4i'^' 
t  1671.  E««t  -f  notlc^.f""*'"'"-^"*"'  "-"Ifa^il 
Where  a  notice  of  the  jiendency  of  an  action  may  be  W 
prescribed  In  the  last  section,  the  pendency  of  the  action  > 
Btructire  notice,  from  the  time  of  so  filing  the  notice  obtfi 
purchaser  or  iucumbraocer  of  the  property  affected  thereby, 
or  against  a  defendant,  with  respect  to  whom  the  not 
directed  to  be  indexed,  as  prescribed  in  the  next  section.  ' 
son,  whose  conveyance  or  incumbrance  ia  subsequently  exe 
or  Bubsequently  recorded,  ia  Imund  by  all  proceedings  taken 
action,  after  the  Bliug  of  the  notice,  to  the  same  extent  U 
was  a  party  to  the  action. 

Co.  Proc.,  t   132. 

I  1072.  Notice  to  be  reeorded  And  Indazed. 

Each  county  clerk,  with  ivhom  Huch  a  notice  Is  fiied,  niaitl| 
diatoly  record  it,  in  a  book  kept  fn  his  office  for  that  pa 
and  tndei  It  to  the  name  of  each  defendant,  specified  In  t 
tion,  appended  at  the  foot  of  the  notice,  and  snbscrtbed  l)L 
attorney  for  the  plaintiff.      The  expense  of  procuring  a  newl 

44a  ^ 
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when  necesanry,  must  be  paid  out  of  the  coaaty  116881117,  uh  uiLer 
county  cfaartsCB. 

L.  19M,  eb.  M.  II  1  *iMl  2  W  Sdo.  Z9I). 

f  16T8.  Hotlee  ot  pesdeaer  ot  uitlOB  hr  defeadut. 

Where  a  defendant  Bets  itp  In  hia  answer  a  ooanterolnim,  upon 
wbicb  be  demands  an  affirmatlre  judgment  aSectlug  the  title  to, 
or  the  poweBBitm,  use,  or  enjormeut  ot,  real  property,  be  may, 
Bt  the  time  of  filinjt  bis  anin-er,  or  nt  any  time  afterwards  liefore 
final  Jodgmeot,  file  a  like  notlee.  Tbe  Inet  tbree  seetlons  nppi;  to 
ancb  a  notice.  For  tlie  oiirtiose  of  eiich  an  apnlicution,  the  de- 
fnidant  filinfc  aucb  a  notice  la  regarded  as  a  plaintiff,  and  tbe 
plaiotiff  ia  regarded  as  a  defendant. 
Co.  Proe,,  )  132,  In  pirt.      3m  |  IBTO,  «nte. 

I    ieT«.    [Am'd,    ieD9L]     ^Vbcn     and    bow     BoUee    May     be 
eaBCelled. 

After  the  action  ia  settled,  diBcontinued,  or  abate<l,  or  final 
judgment  is  rendered  therein  ngaiiiBt  the  party  filing  the  notice, 
and  tbe  time  to  appeal  therefrom  has  expired,  or  if  a  plaiotiff 
filing  the  notice  unreaaooably  neglects  to  proceed  in  the  action, 
the  court  may,  in  ita  diacretiou,  upon  the  applicatioo  of  any 
person  aggriered,  and  npon  anch  notice  aa  may  be  directed  or 
apprDTed.bj  it.  direct  that  a  notice  of  the  pendency  of  an  nclion, 
filed  BB  prescribed  in  tbe  Inst  four  aecliona,  be  cancelled  of  record 
by  B  particnlar  clerk,  or  by  alt  the  elerka,  with  whom  It  is  Sled 
and  recorded.  The  catierllation  mtist  be  made  by  a  note  to  that 
effect,  on  tbe  margin  of  the  record,  referring  to  tbe  order.  Unless 
tbe  order  is  entfred  in  the  name  clerk's  office,  a  certified  co?y 
thereof  most  be  filed  therein,  before  the  notice  is  cnncelled.  In  a 
jadsment  creditor'a  action,  the  court  may,  nt  any  stage  of  the 
proceeding,  upon  notice  to  tbe  plaintiff  or  to  the  jud^rment  creditor 
to  be  affected  thereby,  direct  that  a  notice  of  the  pendency  thereof 
be  cancelled,  npon  payment  into  court  of  the  amount  of  the 
judsment  or  judgments  sought  to  be  enforced  in  such  action, 
tofetber  with  the  accrued  interest  and  aueh  aum  In  addition 
thereto  a«  tbe  court  may  deem  aufGcleiit  to  cover  Interest  likely  to 
-.  acprne  <|uring  the  pendency  of  the  action  and  coata.  Or.  in  lien 
thereof,  the  court  may,  In  its  discretion,  order  that  an  under 
taking  be  g^Ten  in  a  sum  double  tbe  amount  of  the  judgment  or 
jndgineDts  sought  to  be  enforced,  with  two  sufficient  sureties  to 
be  «ifl>roTed  by  the  court  or  a  judge  thereof,  conditioned  that  the 
defendant  or  detendaiits  applying  therefor  will  pay  the  judgment 
or  jndgnwnts  gouBht  to  be  enforced  against  said  propert.v,  with 
intereet  and  costs  in  the  event  that  a  final  judgment  shall  bo 
entered  in  such  judgment  creditor's  action  in  favor  of  the  jnilg- 
tnent  creditor  or  creditors  to  the  efEeet  that  such  real  estate  wna, 
at  the  time  of  the  filing  of  Bald  noti>''eB  of  pendency  of  action. 
equitably  chargeable  therewith.  A  copy  of  said  undertaking,  with 
notire  of  the  filing  of  the  same,  ahnll  be  served  upon  the  allomey 
for  the  indgment  orcdilor,  and  notice  of  not  less  thnn  two  days 
of  (he  JaatificatioQ  ot  (he  sun'tics.  Upon  tlic  mprovnl  of  such 
oDdertafclng  by  the  court  or  a  jndge  thereof,  tbe  court  may  direct 
that  the  notice  of  pendency  of  action  Ite  cnncelled  of  record,  in  the 
■uBn^r  above  proTtded.  Where  a  judgment  creditor's  action  is 
bvonirht  by  the  plaintiff  as  well  on  his  own  behalf  as  on  behalf  of 
aaeb  other  credllom  as  may  come  in  and  contribute  to  the  ei!>eti«e 
of  unch  aciioti  notice  n'  th-  appHcntlon  to  cancel  such  lis  pendens 
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aball  be  giTen,  Re  welt  to  the  plaintiff  as  to  auch  otber  jndgm^it 
creditorB  as  ahall,  before  the  serTice  of  tbe  notice  of  motion  or 
order  to  sbon'  cause,  have  served  upon  the  attorney  appearing  for 
tbe  defendant  in  wliose  name  the  title  shall  stand  at  tbo  time  of 
tbe  eommeneement  of  tbe  action,  a  notice  to  tbe  eCfect  that  anch 
Judg'nient  creditor  elects  to  come  in  and  contribute  to  tbe  expense* 
of  BUch  action,  which  notice  shall  also  deHcrit«  the  judgnient  bT 
giT[ng  tbe  nnuic  of  the  court  in  which  it  was  recoTered,  sad 
recovery  and  the  amount  thereof,  and  shall  be  accompanied  by  an 
affidavit  of  tbe  jud(tment  creditor  or  his  sttomey  to  the  effert  that 
ancb  jndement  has  been  duly  docketed,  givinE  the  date  nnd  place 
of  Bueb  docket,  and  that  an  execution  hne  been  issued  theremi  to 
the  sheriff  of  the  proper  county  and  has  been  returned  nnaatisfied, 
and  the  amount  claimed  to  be  due  thereon.  In  such  case  tbe  court 
shall  provide  for  like  deaosit  or  like  security,  as  the  case  may  be, 
for  the  benefit  o(  the  judgment  creditor  giviuK  such  notice  before 
tbe  cancellation  of  such  notice  of  pendency  of  action. 

L.    1892.   rb.   SM. 

I  187B.  Wbcn  and  boi*  eomrt  mar  ««aipel  dcllTvrr  af 
ponaeabtoB  of  real  property  to  pnrchaaer. 

Where  a  judgment  In  sn  action  specified  in  this  title,  allots  to 
any  person  a  distinct  parcel  of  real  property,  or  contains  a  direc- 
tion for  the  sale  of  real  property,  or  confirms  such  nn  allolment  or 
sale,  it  may  also,  except  in  a  case  where  it  is  expreasty  presoribed 
In  this  act  that  the  judEment  may  be  enforced  by  execution, 
direct  tlie  delivery  of  the  poBaeseion  of  the  properly  to  the  person 
entitled  thereto.  If  a  party,  or  his  representative  or  snccessOT, 
who  is  bound  by  the  judgment,  withholds  poaaesBion  from  the 
person   thus  declared   to   be   entitled  thereto,   tbe  court,   beside* 

tonlBhiuE  tbe  disobedience  aa  a  contempt,  may,  in  its  discretion. 
J  order,  require  tbe  sheriff  to  put  that  person  into  poaaeBnon. 
Sucb  an  order  must  be  executed,  as  if  it  was  an  exectttfon  tor  llie 
delivery  of  the  possesaioa  of  the  property. 
3  R.  a.  mi.  purl  or  j  as  a  earn.  iMi. 

I   ieT«.   Upon  Hale   of  real  property,  oBeer  to  par   tuea> 

Where  a  judgment  rendered  in  an  action  for  partition,  lot 
dower,  or  to  foreclose  a  mortgage  opon  real  property,  directs  a 
sale  of  the  real  property,  the  officer  making  the  sale  mast,  ont  of 
the  proceeds,  unless  tbe  judgment  otherwise  directs,  pay  all  taxt*. 


,  assessments,  or  wnter  rates,   which  have  not  Boparentlr 

become  absolute.  The  sums,  necessary  to  make  thoae  paymrata 
tnd  redemptions,  are  deemed  eipensea  of  the  aale,  wltnin  tbe 
meaning  of  that  eipressioii,  as  used  In  any  proviolon  of  utide 
second,  third  or  fourth  of  this  title. 

L.  1B70,  ch.  TIT,  t  2,  modiaM  atid  im'il.    Bea  Rnls  ai. 

I  1677.  Jadsmieiit  to  Ite  vntered  la  coaatr  vrkerc  rtal 
property  I"   situated. 

Where  real  property,  sold  by  virtue  of  a  judgment.  rend«rF<1  ia 
an  action  specified  in  tbe  last  section,  ia  aitaated  In  n  county. 
«ther  than  that  in  which  the  judgment  is  entereil,  the  jodgmeat 
must  he  alao  entered  in  the  office  of  the  clerk  of  the  county 
wherein  the  property  is  situated,  before  the  parchaser  can  li* 
required  to  pay  the  ourchaae-money,  or  to  accept  a  deed.    1^ 
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clerk  with  ivhnm  it  is  entered. 

I  lers.   [Am'd,  ltt94,  1806,  tS»8.]    Smlff  Botle«  ott  huw  eoB- 
daoted. 

A  Bale  mnde  in  imraanncc  of  ar\y  proTision  ot  this  title,  nnwl 
be  at  public  auction  to  the  hijfhest  bidder.  Notice  of  snch 
sale  must  be  given  by  the  officer  maklDg  It.  as  prescribed  in 
nectioti  fourteen  hiimlred  and  thirtr-four  wt  this  act  for  the  sole 
by  a  sheriff  of  reai  property,  by  Tirfue  of  an  ez(<eution,  unr 
lesB  the  property  is  sitiisteil  wholly  or  psrtty  iu  a  city  in 
which  a  daily,  semi-weekly  or  trf-weeltly  newspaper  is  published, 
and,  in  that  case,  by  publt^hiiiK  notice  of  the  sale  in  such 
B  daily,  Bemi-weekly  or  tri-weekly  paper,  nt  least  twice  in  each 
Wf*k  for  three  sncceHsive  weeks,  or  in.  a  weekly  paper  pub- 
lisbcd  in  a  city,  once  in  each  ot  the  sir  weeks,  immediately  pre- 
eeedloic  the  sale,  or  in  the  coonties  of  New  York  and  Kinps  in  two 
»neh  daily  papers.  If  the  ofiicer  appointed  to  make  unch  sale  does 
not  am»ear  at  the  time  and  place  where  snch  sale  hns  been  adver- 
tised to  take  place,  then  in  that  cose  the  attorney  for  the  plsintiff 
may  poHtpoue  or  adjourn  sitch  sale,  not  to  exceed  four  weeks, 
diirinK  which  time  sDeh  attornejr  may  make  application  to  the 
eourt  to  have  another  person  siiiioiiitod  to  make  such  sale.  Notice 
«f  the  postponement  ot  the  sale  must  be  published  In  the  paper 
or  ijupers  w-herein  the  notice  of  sale  was  puhllidied.  The  ti'rma  of 
the  snle  must  be  made  known  at  the  sale,  and  if  the  property,  or 
any  part  thereof,  lit  to  he  sold  subject  to  tlie  right  of  dower,  chaTEC 
or  lien,  that  fact  must  be  declared  at  the  time  of  the-  sale.  If 
the  i)r(iperfy  consisfa  of  two  or  more  distinct  buildings,  farms  or 
k)li*  they  shall  be  sold  sepumtely,  nnless  othe.-wise  onlered  by 
th«  eunrt;  and  prorided,  further,  that  where  two  or  more  bnlld- 
ili/^  are  situated  on  the  same  city  iot,  they  be  sold  together. 
in»«ectfi*pt.  i.iae:  L.  lew, cii.wijL,  lew,  ch.  IB;  L.im, Oh. ».5<ft.t£«. /./*■;(,, 
I  IdTP.  FdrcliRBe*  br  tiertkln  olBecrB  proUblted.  Peiuiltr. 
A  conitnissioner,  or  other  officer,  making  a  sale,  ag  prescribed 
■a  this  title,  or  a  guardian  of  an  infant  part^  to  the  action,  ehall 
not,  nor  aball  any  person,  for  his  benefit,  directly  or  indirectly, 
pnrchase,  or  be  interented  in  the  pttrchase  of,  any  of  the  property 
■Old;  escept  that  a  guardian  may,  where  he  is  lawfully  Authorised 
ao  to  do,  purchase  for  the  benefit  or  in  behalf  ot  his  ward.  The 
Tlolatiou  ot  this  section  Is  a  misdemeanor;  and  a  purchase,  made 
contrary  to  this  section,  is  void. 

f  1680.  ReTerBloaeF,  etc.,  atnr  brlnv  ncllon  attrr  lenaBt'a 

Where  a  tenant  for  life,  or  for  a  term  of  years,  aufCers  judg- 
ment to  !^  taken  acuinst  him,  by  consent  or  by  default,  in  au 
Action  of  .jCctment,  or  an  action  (or  dower,  (he  lieir  or  person 
owning  the  reversion  or  remainder.  luay,  after  the  determination 
of  tbc  particular  estate,  maintain  an  action  of  ejectment  to 
recoTer   the  property. 

a  tt.  8.  3ra.  1  2  (3  Edm.  aan.  uml.    Btv  I  1080,  |>o*t. 

f  1S8S.  DEfeadant,  liow  prevented  fpon  commlttlna: 
waa<«,   etc. 

If,  during  the  pendency  ot  an  n 
defendant  commits  waste  upon. 
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the  property  in  contravera; ,  the  court,  or  a  judge  tlieRot,  ■ 
upon  ttxv  application  ol  ttit  plaintiff,  and  due  prool  at  Uie  fi 
by  affidavit,  graut,  witliout  uotice  or  gecurit;,  uu  order,  rratt 
lug  him  from  the  commiiwioii  of  an;  further  wsBte  npoD  or  i 
age  tu  the  properi)'.  Diaobedience  to  aucb  an  order  o 
panjihed  as  a  contempt  of  the  court.  This  secliun  do 
affect  the  plaintiff's  right  to  a  permanent  or  a  tempomj  ii 

aB.a.  8MlHUu>dlfl(2  Kdm.  MT). 


ir  ine  courc.  in  wuil'u  an  airuuu  rviatiuic  iu  mu  vivv^'k^m 
pending,  ii  Batiafled  that  a  aurve;  of  an;  of  the  propen^l 
the  poBaeaalon  of  either  parly,  or  of  a  buundar;  hne  belwM 
the  partiea,  or  between  the  property  of  either  of  tfaem.  aoi.  j 
another  person,  ie  neceaaary  or  expedient,  to  enable  either  p 
to  prepare  a  pJeading,  or  prepare  for  trial,  or  for  —  ' 
proceeding  in  the  action,  it  may,  upon  the  applicatiou 
party,  upon  notice  to  the  party  in  poasession,  make  _  .  . 
granting  to  the  applicant  leave  to  enter  upon  tlial  pony's 
erty.  to  make  aoch  a  surrey. 
3  S.  B.  Ml,  I  IB  (S  Edm.  SS3).  mm'd. 

I  1688.  VoBtentB  and  lervlee  of  order. 

An  order,  made  aa  prescribed  in  the  Isst  section,  mast  RP'^ 
by  a  description  as  definite  aa  may  be,  the  property  or  boaudM 
line  to  be  surveyed,  and  the  real  property  of  the  ndxerse  pniq 
upon  which  It  Is  neeeasary  to  enter  (or  thst  purpose.  A  CM 
thereof  must  be  served  on  the  owner  or  occupant  ot  that  fKpOti 
before  entry  thereupon. 

M.,  I  M.  .m-il. 

I  1W4.  Avlhsrlty  or  jMotr  «ndcr  order. 

After  serving  a  copy  of  tbe  order,  as  preaeribed  tr  the  tM 
■ectlon,  the  party  obtaining  it.  hia  neceaaary  aurveyor^  serviid 
and  BgentB,  may  enter,  for  the  purpose  of  making  the  aarv*! 
upon  the  real  property  described  in  the  order,  and  msr  tM 
make  the  survey;  but  each  person  ao  enterini  is  resrransitilr  ■ 
any  unnecessary  Injury  done  by  him;  and  the  party  proearll 
the  order  is  responsible  for  anch  an  Injury,  done  by  any  pent 
■o  entering. 


I  IflSS,  Uabtlltr  of  pBrobaser,  peadinv  «B  KetlOB. 

If  the  defendant,  in  an  action  of  ejectment  or  an  action  tl 
dower,  aliens  the  real  property  in  qupatlon,  after  the  filing  t 
■  notice,  aa  specified  In  aection  1B70  oi  thia  act  and  an  ei'fl 
tlon  agaioat  him  for  tbe  ptaintilTa  damagea  la  returned  vhol 
or  partly  unsatisfled,  an  action  may  be  mnlntnined  by  tk 
plaintilf  against  any  per«on  who  hss  been  In  poswsston  <^  A 
property,  under  the  defendant's  conveynnce,  to  recover  tbe  ■ 
catiafied  portion  of  tht  damnses,  for  n  time  not  exceeding  M 
'  tring  which  he  poaseased  the  property. 

M.,  I  16,    B«  I  inro,   mite. 
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B.  iBfUKt  >n>T  iHKlBUIik,  etc,  real  ftotlOM  In  pi 

action  specified  in  thii  title  mar  be  maiDtHlned 
;  an  liilaut  lu  his  owu  namei  aud  artitrJe  lourth  ( 
or  chupter  fifth  of  this  act  applies  to  Hiich  an  i 
HB  ottiemiae  prescribed  in  sectioDi  1035  and  1636  ( 

IT.  J*lmder  of  real  Bedona  vrlth  others. 

ing  coutuiued  in  tbis  title  is  to  be  couatrued,  ai  to  pi 
tintlff  from  Dnitinic  id  tbe  same  complnlnt  two  or 
of  action,  in  unj  case  specified  In  section  484  ot  thl 


W.  Wbrn-B^eeUtl   praeeedlaa  M  ■ 
■B«  allowed. 

■eoin]  proceedtriK  to  rpcorer  real  property  caunot  be  b 

In  n   cnM>  Rivrintly  prescribed  bp  law. 
.  B.   3.  S42.    I   24    (2  Bdm.  >M). 
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ARTICLE  TENTH. 


Bvidenet  in  aetiom  or  proceedingg  invohing  a  title  to  rcaJ  pi 


ISSSb.  Effect  of  doniiunlarr  ftIAmf 
Isaac.  Modi  of  iBtrodadof  teMlnuBT 
ISBBd.  Application  to  take  il«I»glllon 

IBSgf.  Appointment  of  refww;  nollcf 

1B»S(.  Referee  to  take  deposllton. 

leSSh.  Bismlnatlon:  depo«ltlOD  la  be  ilgwd  m 

I  lOKSa.    Teatlmonr  peppetaatrd  pun 
mny  be  rppeived. 

In  aay  action  or  proceeding  iavolving  a  question  o.   ..  , 

real  property  in  the  state  of  New  York,  the  court  shall  upon  til 
offer  of  nuy  party  receive  in  evidence  testimony  perpetuatwl  » 
siiant  to  Ibe  provisions  of  this  article:  provided  tbat  Ibe  lesIimoM 
of  a  witness  shall  not  be  admissible  uDder  the  proviaioBs  lierM4 
until  the  court  is  sstisGcd  thst  such  witness  is  deceased,  ot  U 
unable  perHonall.v  to  attend  by  reason  of  insanity,  sicknossorotM 
infirmity,  or  is  confined  in  a  prison  or  jail,  or  is  absent  from  di 
state,  and  bis  attendance  can  not  with  reasonable  diliReuce  1^ 
compelled  by  snbpopna  or  his  testimony  taken  by  commis^Mi.    \ 

I  lOBSb.  EBwt  of  docnmcBlarr  eTld«Be«.  i 

No  provision  of  this  article  shall  give  to  any  documentary  *A 
ilence  Introduced  in  connection  with  such  testimony  nny  Kreial 
or  difFerent  effect  than  may  be  due  to  It  by  rensoii  of  the  tMW 
mony  relative  Ibercto  or  its  own  cbnracler.  1 

I  1»88p.   H0)I«  or  tntrnduclnv  tentlnony. 

Such  testimony  may  be  iolroduced  in  such  action  or  proceedii4 

in   any   mode  established   by   the  practice  of  the  courts  for  tli 

introdnclion  of  testimony  given  upon  a  former  trial  of  an  ictiM 

by  a  witness  who  has  since  died,  and  subject  to  objections  w  U 
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the  competency  of  a  witneBs  or  the  nderanc;  or  competency  of  a 
qtieation  pnt  to  him  or  the  aaewer  gireu  by  turn,  as  it  the  witDese 
were  personally  examined,  and  without  being  noted  upon  the 
deposition. 

I  1688d.   Avplleatlan  to  tales  dep«altl(»  >Bd  to  perprtn- 

Wbere  a  person  has  'been,  or  he  and  those  under  whom  he 
claima  have  been,  (or  one  year  in  posBessioa  cf  real  property  or 
of  fta  nndivided  interest  therein,  claiminf:  it  in  fee  or  for  life 
or  for  a  term  of  yearti,  not  less  than  ten,  he  may  apply  to  the 
supreme  court,  by  petition,  to  take  the  depoaitioD  ol  any  peraon 
or  peraone  and  to  perpetuate  eucb  teatiuony  to  be  recelTed  in 
evidence  pursaaDt  to  the  proTlaioua  of  this  article. 

I   1088*.   PrtltloB,   what  to  contain. 

The  person  dedriug  to  take  a  deposition  and  to  perpetuate 
testimony  as  prescribed  in  thia  article  inay  present  to  a  justice  of 
the  supreme  court  a  petition  duly  verified,  BettiDg  forth  aa  follows: 

First.  A  description  of  the  renl  property  iu  relation  to  which 
'he  petitioner  deHires  testimony  taken  and  perpetuated,  the  estate 
of  the  petitioner  therein,  whether  iu  fee  or  for  life,  "Or  for  a  term 
of  years,  and  whether  he  holds  as  heir,  devisee  or  purchaser,  or 
■a  trustee  of  an  express  trust. 

Second.  That  the  property  at  the  date  of  the  petition  Is  and 
for  one  year  next  preceding  has  been  in  bis  possession  or  the 
poasession  of  himself  and  those  from  whom  he  derives  title,  either 
•B  sole  owner  or  as  joint  tenant  or  as  tenant  In  common. 

Third.  A  general  statement  of  the  facts  aa  to  which  testimony 
ia  to  be  taken  and  the  circumstances  which  render  it  necessary 
for  the  protection  of  the  petitioner's  rights  that  the  proposed 
tesHntony  should  be  perpetuated. 

Fourth.  The  names  and  residences  of  the  pe>nons  to  be  es- 


Fiflh.  The  names  and  residences  of  persons  having  interests 
which  may  b%  adversely  affected  by  the  testimony  sought  to  he 
taken,  so  far  as  such  names  and  residenct^s  are  within  the  knowl- 
rd|^  at  the  petitioner;  or,  where  such  names  and  residences  eiin- 
oot  be  ascertained,  a  statement  of  the  class  of  persons  having 
interests   which  may   be  so  adversely  affected. 

Sixth.  Any  other  fact  necessary  to  show  that  the  case  comes 
within  the  provisions  of  this  article. 

I  tXWtf.  Apyolatateat  of  refereci  aotlce  to  appear. 
Upon  the  presentation  of  the  petition,  the  judge  shall  make  an 
order   containing  directions  as  to  the  persons  to  whom,  and  the 
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maimer  in  whifb,  notice  shall  be  given  of  the  time  nnd  i^ace  *l 
wbit-'h  such  application  will  bt;  heard;  aii<l  nt  the  time  fixed  in 
said  nolire  for  that  puriKis*,  if  it  shall  be  shown  to  the  satiaf action 
or  the  court  that  ihe  case  comes  within  the  proTiaions  of  this 
article,  the  court  shall  make  an  order  appointing  a  referee  to  take 
Hnch  testinioiif  and  prescribini;  the  maimer  in  which  and  the 
persons  to  nhom  notice  shnll  be  siren  of  the  lime  and  place  at 
which   the  testimony   will  be  taken   before  BBid  referee. 

f  leHSK-   Referre  to  take  dciioBlttOB. 

Before  proceoding  with  the  teatinion.v,  the  referee  shall  reqnit* 
proof  that  due  notice  of  the  hearing  has  been  given  in  accordance 
with  the  directions  in  snid  order  contained,  and  thereapon  the 
releree  must  proceed  to  take  the  deponitions  of  the  persons  pro- 
posed to  be  examinetl,  ns  stated  in  the  petition,  at  the  time  and 
place  mentioned  in  the  notice,  and  may  from  time  to  time  ad- 
journ the  examination  lo  another  daj  and  another  place  wittiin 
the  aame  coimt.v.  All  the  provisions  of  sections  eight  hnodred 
and  fifty-four,  eifiht  hundred  and  fifty-five,  eight  hnndred  and 
flfty-six,  eight  hnndred  and  fifly-seven  and  eight  hundred  and 
fifty-eight  of  the  code  of  civil  procednrc  apply  to  the  examinalloD 
of  a  person  taken  as  prescribed  in  this  article. 

I  leMKh.  BiBinlBBllani  depoBttlon  to  be  alVBrd  «b4  ctf- 
tifled. 

The  referee  upon  every  examination  taken  as  prescribed  in  tbia 
article  muKt  insert  therein  every  answer  or  declaration  of  the 
person  examined,  which  any  party  to  the  said  proceeding  reqnire* 
to  be  inserted.  If  upon  the  examination  before  the  roferee  the 
person  examined  refuaes  to  answer  any  anestioD,  the  referee  mnst 
report  the  fact  to  the  court  or  a  judge  thereof,  who  must  detei^ 
mine  whether  the  witness  is  bound  to  answer  the  question.  The 
deposition  when  completed  nniHt  lie  read  ami  subscribed  by  the 
persons  examined,  certified  to  by  the  referee,  and  within  ten  dap 
thereafter  ninsl,  together  with  the  petition  and  order  under  whiih 
it  was  taken,  and  jiroof  of  service  of  oil  the  notices  reiluired  bj 
this  article,  be  filed  i[i  the  ollice  at  the  clerk  of  the  county  i« 
which  it  wnrt  liikeii,  and  the  said  deposition  or  a  certified  copy 
thereof  mnut  be  rccordwl  in  the  office  of  the  register  (or  clerk 
whore  there  is  no  register)  of  the  county  in  which  the  real  eatata 


I  10S81.  Depoaltlona  na  FTldeace. 

Subject  tn  the  provisionti  of  this  artide,  the  d«poriti(His  or  a 

certified  rojiy  tlnTcof  may  be  read  in  evidence  by  any  party  to 
an  action  or  proceeding,  whii-h  shall  involve  the  title  to  sueb  real 
property,  as  against  the  person  on  whose  petition  said  depositions 
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e  t*liea.  Mi-h  i)«rsoii  to  Rhom  notice  Of  the  takiiiK  of  such 
oeitions  was  siveo  as  directed  in  the  order  appoioting  the 
•ref,  aod  sU  persons  claimiDg  from,  through  or  under  them  or 

of  them. 

IMI,  A.  30B,     Id  rS«t  Sept.  I,  1901. 
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TITLS  n. 

Action*  relating  to  coaiMls. 

llcle  I.  Afllon    lo    recoT«    ■    oLaltri. 

3.  AciKMi  to  lonclOK  ■  Ilea  uiwn  «  ttaatlil, 

article:  pirst. 

Action  lo  recover  a  chatleL 

!.  IBM.  Joinder   ot    sMIon   n-llb    ollen.. 
l«au.  Wben   It   nuuDI   l»  uiIduIdmI. 
leni.  Id.;  mrier  JudemenC  ifnUut  Iba  plglDllff. 
ISOZ.  Id.;   br  ta  suiKDe«. 

loea,  JurlxllrDoa,  «i(r.,  ivheD  a  nplevln  prec«d«  (unii 
lOM.  Platntlff  nmj  remilM  «hBrlir  to  repferr. 
lew.  AffldsTlt  thetetor,  Iwlora  commencemnit  of  aclloi 

leOT.  Id!':  wlien  Kvcnl  cholIelB  are  to'  be  replevied. 
leW.  ProvlMon  where  ■  p«rt  onlj  !■  repleiled. 
VXO.  PI.Irttir-1  underlililBg  (or   repleTtn. 


ITOT.  PeoallT  for  wmpi  delivery  by   iHerlff. 

lioe.  UnderUklDK:  ■»  nbom  ilellrend. 

ITO*.  Claim  at   lltle   bl    IhlTd   person;    prore«!lnn  Ihireiinoii. 

ITir  iDdempItT  to  Iberia  acalniC  ineb  artlon. 

1T19.  Wben  iieot.  etc.,  may  make  affldarlt  tor  ivpIeTIp  or  rt- 

ITIS.  Beeond  and  Hbwqueit  repleTla;   prace«dln((  tlietvupMi. 

ITM.  RepleilB,  wbete  order  oF  arreit  baa  beeo  frantKl. 

ITIB.  Retnm,  cte.,  by  iherlB. 

ITU.  Id.i  bow  compellpd. 

ITIT.  RepltrlD  papers  to  he  made  part  ol  judinnrnl-rall.  ele. 

JTIS.  Actlop  pol  aSecled  by  (allure  lo  repleijr. 

ItaO.  Tltiel  how  alM'eJ' fn^plead"'/  **       "      •^='■•''1 

1T21.  T-'—    —-  ■   — ~ ■• — — 

Ined  d 


1T2I.  TaklD) 

1T2S.  Araww*i( litle  I'n'tbTi 

its'.  Defettdant  maj  demtni 
ITae.  Verdict,   elF.,    what   to  ante. 

1728.  Verdlcl,  elc,   (or  part  of  aeieral  ehatteli;  jndjioeiit  tbereapOB. 

1730.  Pinal  ludfmenl;  dopiMlog  tbe  aama.' 
IT3I.  Eiecntlon:  cootpnti  thereof. 
1732.  Id.:  aherlfl-a  power  to  take  ehalte). 
ins.  AellDD  on  anilettaklDC  wlien  malnUlsaUe. 
11.14.  Slierir*  retDtn  eTldeoi^E  therein. 
173«.  nTjnrT.   etc..  no  defene*. 
17Sfl.  Abatetueut  gpd  leTlial  of  aettOB. 
I  1689.  Joinder  of  aotlOB  with  otkera. 

NotblDB  in  thU  tide  is  to  be  so  conatrned.  ae  to  prpvent  Ibe 
plaintiff  from  uDitiiiK,  in  the  xnnie  complnint.  two  or  more 
caunea  of  action,  in  any  ene^  pperlfied  in  section  4S4  of  this  act. 

See    I    IflST,    anto. 

I  1800.  [Ani'il,  1*494.]    When  It  csanot  be  u>lBtBlBe«. 

An  action  to  rfoovir  a  cbattel  cannot  be  maintained  in  dtha 
of  the  foilowinc  onsps; 
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Where  the  cbBlte)  was  takeu  by  virtue  of  a  warrant,  asolua 
ilaiDliff,  for  tlie  cullection  ol  a  tax,  asaesBmeDt  or  fine,  iuuei 
inauuve  of  a  tiiatute  of  the  State  or  of  the  United  States 
IS  the  taking  waa,  or  the  detention  is,  unlawful,  as  specifier 
«tioD  sixteen  hundred  and  ninely-fiTe  of  this  acL 
Where  it  was  seized  by  virtue  of  an  e^ei^ution,  or  a  war 
oC  atiachment,  against  the  praperty  of  the  plalotiB,  unleai 
■a  iegaJlf  exempt  from  such  seizure,  or  is  nulawTuttj  de 
■d.  aa  si>ecltied   ia   Eecliuu   sixteen   hundred   and   ninety-flT< 

Where  in*  was  seizeJ  by  virtue  of  an  execution,  or  a  war 
of  Hitachmeni,  sgainBt  the  property  of  a  person  other  thai 
ilaiutiff.  snd  at  tlie  time  of  the  commencement  of  the  actloi 
plaintiff  bail  not  the  right  to  reduce  it  into  hla  possession, 
ISM.  cb.  BOS;  S  It.  3.  SZi.  11  4  and  G  (2  B.  B.  MO),  (Di'd. 


_ ver    On 

3,  final  judgment  awarding  the  possesBion  thereof  t< 
iefeudant  is  rendered,  a   subsequent   action   to   recover  thi 

■  chattel    cannot    be   maintained    b;    the    plaintiff,    for   thi 

■  cause  of  action.  But  the  Judgment  does  not  affect  hli 
:  to  maintain  an  action  to  recover  damages,  for  taking  oi 
ning  the  same  or  any  other  chattel,  uuleas  it  was  rendere< 
ut  him  upon  the  merits. 


Mn.  Id.)  br  OB  MKtvnce. 

I  action  to  recover  a  chattel,  the  title  to  which  has  beei 
iterred  to  the  plaintiff,  since  the  wrongful  taking,  or  durini 
nrongful  detention  thereof,  with  or  without  the  damage i 
lined  by  the  taking,  withholding,  or  detention,  may  bi 
itaiaed  in  any  case,  where,  except  for  the  transfer,  such  ai 
iD  night  be  mnintained,  by  the  person  from  or  through  whon 
;ri«laliff  derives  title:  bnt  not  otherwise. 

:«83.  JarlndlcllOB,   etc,  irhen  reiilevlB  »"«««'■   bsb 

here  a  chattel  is  replevied  before  the  service  of  the  snm 
I.  as  prescribed  in  this  arlicle,  the  seizure  thereof  by  thi 
iff  is  regarded  as  equivalent  to  the  granting  of  a  provislona 
■jy.  for  the  pnrpose  of  giving  jnrisdlction  to  the  court,  an( 
Bug  it  to  control  the  Bnbseqnent  proceedings  in  the  action 
tieq Bivalent  to  the  commencement  of  the  action,  for  thi 
ose  of  determining,  whether  the  plaintiff  is  entitled  to  main 
the  ncllon,  or  the  defendant  Is  liable  thereto. 

I  U«.    IDtt. 

W4.  PtalatlS  imtiy  retintr*  akcrlff  t«  rcplevr, 

w  plaintiff  may.  when  (he  snmmons  is  issued,  or  at  anj 
■  (ftprwarde.  and  before  the  service  of  a  copy  of  the  defend 
I  »n»wer,  or,  where  judgment  is  tnken  by  default  for  wan 
IB  aopearance  or  pleading,  before  the  entry  of  the  Sna 
Miert,  cnnne  the  chattel,  to  recover  which  the  action  Ii 
irtt,  to   be    replevied   by   the   sheriff   of   the   county   when 

*  So   in  tfa«   orlgliMl. 
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it  U  found.  For  that  purpose,  he  mast  deliver  to  th«  sheriff 
an  affidaTit  and  a  wriiten  undcrtaliiiiK,  an  prescribeU  la  tbe 
following  aectioQB  of  tliis  article,  with  a  written  requisiiioo, 
indorsed  npon  or  annexed  to  the  aSidavit,  and  subscribed  by  hi* 
attorney,  to  the  effect,  thnt  the  sheriff  is  required  to  repleTj 
the  chattel  describe  therein.  The  requiitition  may  be  directed 
to  the  sherifE  of  a  particular  county,  or,  senernlly,  to  tbe  shcrlE 
of  any  coanty  where  the  chattel  is  found.  It  is  deemed  Uie 
mandate  ot  tbe  court 

00.  Proc.,  II  DM  and  We.  un'il  ind  coiiKlldated. 

I    I8IMI.     AflidkTlt     tkerefor,     befoF«     coMimeiiee^eiit      •( 

The  affidaTit,  to  be  deliyered  to  the  sheriff,  as  prescribed  >d 
the  last  aection,  must  particularly  describe  the  chattel  to  tie 
repleTied;  and  must  contain  the  following  allpgatlons: 

1.  That  the  plaintiff  is  the  owner  of  the  chatcd.  or  la  entilled 
to  tbe  poBseislon  thereof,  by  virtue  ot  a  special  property  therein; 
the  facts  with  respect  to  which  must  be  set  forth. 

2.  That  it  Ui  wrongfully  detained  by  the  defendant. 

3.  The  alleged  cause  of  (he  detention  thereof,  according  to 
the  best  knowledge,  information,  and  belief  of  the  person  making 
the  affidavit. 

4.  That  it  has  not  been  taken  by  virtue  of  a  wnrrant,  ngnlnpt 
the  plaintiff,  for  the  collection  of  a  tax,  aBsesement,  or  fine,  isnired 
in  pursnnnce  of  a  statute  of  the  State,  or  of  the  United  Stnle*: 
or.  If  it  has  been  taken  under  color  of  such  a  wnrmnt.  either 
that  the  taking  was  uninwful,  by  reason  of  defects  in  the  pro- 
cess, or  other  causes  apecilied,  or  that  the  detention  fs  unlawfni. 
by  rpason  of  facts  specified,  which  have  snl«eqnently  occurred. 

6.  Thnt  It  has  not  been  seized  by  virtue  of  sn  PTecolion  or 
warrant  of  attachment,  ngainst  the  propert.r  of  the  plaintiff, 
or  of  any  person  from  or  tlirongh  whom  the  plaintiff  has  derived 
title  to  the  chattel,  since  the  seizure  thereof:  or.  If  It  hna  bnen 
so  seized,  that  it  was  exempt  rrom  the  seizure,  by  reaeoD  of  fads 
specified,  or  that  its  detpntion  Is  unlawful,  by  reason  of  facta 
■pectfied  which  have  sntweqnently  occurred. 

6.   Its  actual  value. 

s«  Co.  pRM.,  I  aff7. 

I  leOO.  Id.)  After  oammcneemeBt  of  «etto*. 

But  where  the  affidavit  is  made  after  the  service  of  the  •nm- 
mons,  the  allegations,  required  to  be  inserted  therein  hy  anbdi- 
vlaiona  first  and  second  of  the  last  section,  must  be  to  the  effect, 
that  the  plaintiff,  at  the  time  of  the  commencement  of  the 
action,  was  the  owner  of  the  chattel,  or  was  entitled  to  tbe 
possession  thereof  by  virtue  of  a  special  property  therein:  and 
that  it  was  then  wrongfully  detained  by  tbe  defendant,  as  pre- 
icribed  in  those  subdivialons. 

I  IQVT.  Id.|  vrhepe  acTeral  «batte1a  a.r«  to  be  reiil«rlHl. 

Where  the  affidavit  describes  two  or  more  chattels  of  the 
same  kind,  it  must  state  the  number  thereof,  and  where  it 
describes  a  chattel  in  bulk,  it  must  stnte  the  weight,  measur*- 
ment,  or  other  qnantltv.  Where  it  describes  two  or  more  chattelf 
to  be  replevied.  It  may.  at  the  election  of  tbe  plaintiff,  stnte  the 
aggregate  value  of  alt:  or,  separately,  tiie  value  of  any  chattrt 


„KWl 
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or  of  any  clan  of  chattels,  and  tbe  aggregate  Tstae  of  the  re- 
muiuJer,  If  any.  Where  it  Btatee  BepHcateiy  the  value  of  one 
or  more  cliattela  or  claBBea  ol  chattels,  the  defeudaut  may  re- 
quire, na  prescribed  in  tbe  foilowiDg  provisions  of  this  article, 
llic  return  ot  any  or  all  of  the  chattels  or  clnsses  of  chattels, 
the  Talue  of  which  is  thus  stated,  or  of  the  portion  thereof 
mhich  has  been  replevied.  It  he  procures  anch  a  retarn,  tlie 
reniaiDdprmiist  1>e  delivered  to  the  plaintiff,  except  asia  othenviee 
prescribed  in  this  article. 
EiriiutoiT  of  I  imut,  >□». 

1  tons.  PrOTlalon  n-here  h.  pnrt  onlr  la  repICTlrd. 

The  sheriff  must  rcplcry  a  enialler  number  or  a  smaller  qnantlty, 
if  the  whole  or  the  chattel  or  chottets  described  in  the  affidavit 
mnuot  be  fnnnit.  In  that  case,  if  the  aggregate  value  only  is 
■tntM  ill  the  aflidarit,  the  value  of  the  entire  chattel  or  class  of 
chaltcls.  as  ea  stated.  Is  to  be  deemed  the  »alne  of  the  part  re- 
plevicHl,  for  the  purposea  of  tbe  proceedings  to  procure  a  return 
thereof  lo  the  defendant. 

I   tVOO.   PlalBdirii   BBdrrtaklDK  for  replevin. 

The  undertaking  to  be  delivered  to  tlie  BherifE.  with  a  reqnisi- 
tfnii  to  replevy  a  chattel,  must  be  eseciited  by  at  least  two  rnire- 
tioB.  who  niMBt  be  ajiproved  by  the  sheriff.  It  must  be  to  the 
effect,  that  tbe  auretics  are  bonnd  in  a  specified  sum,  not  leas 
thaa  twice  the  value  of  the  chattel,  as  stated  in  the  anidnvlt,  for 
the  proseciilion  of  tbe  action;  for  the  return  of  the  chattel  to  the 
defendant,  if  posHefRlon  thereof  1r  adjudged  to  him,  or  If  the 
ei^inn  obafes.  or  is  discontinued ,  before  the  chattel  is  returned  to 
lb*"  defendant:  and  for  the  payment  to  the  defendant  of  any  anm, 
(rhicli  the  Jndgmeat  *warda  to  bim  against  the  plaintiff. 

;  ITOO.    How  rbBttel  to  be  replevied. 

If  any  chnltel.  described  in  the  affidavit,  is  found  in  the  posses- 
aion  of  the  defendant,  or  of  his  agent,  the  sheriff,  to  whom  an 
nffidnvit.  requisition,  and  nndertakinj;  are  dchvered,  as  prcBcribed 
in  the  forejroing  sections  of  this  article,  must  forthwith  replevy 
it,  hy  taking  it  into  his  posscsHion.  He  must  thereuion,  without 
delay,  aerre  on  the  defpndnnt  a  copy  of  the  affidavit,  requisition 
nnd  aadeDnking,  by  delivering  (be  same  to  him  personally.  If  he 
mn  be  foQod  within  the  coauty:  or,  If  he  cannot  be  so  found,  to 
his  nrent,  if  any,  from  whose  pnsdession  the  chattel  is  taken;  or, 
if  neither  can  be  found  within  the  eonnly.  by  leaving  the  cnpy  at 
the  nsual  place  ot  abode  of  either,  with  a  person  of  suitable  age 
■od  diacretioD. 
See  Cq,  Prop..  Rmalnder  of  (  209.  na'i, 
f  ITOl*  Id.|  bOTT  taken  from  a  hnlldlnK-.  etc. 

It  any  cbaltel,  described  in  the  affidiivit,  is  secured  or  concealed 
in  a  baiWine  or  inclosure,  the  sheriff  must  ouMicly  demand  its 
deIlT(>r7-  If  it  is  not  delivered,  pursuant  to  the  demand,  he  must 
ninae  the  building  or  inclosure  lo  be  broken  open,  and  must  take 
the  chattel  into  his  posseasion. 
Co,  PiDC..  !  2I«.    8«  II  104.  1C6  and  1«B4.  iDle. 

I  179S.  Replevied  ehattelt  hovr  kept,  etc 

A  aheriff.  who  has  replevied  a  chattel,  must  retain  it  In  his  pas- 
sesiioii,    keeoing  It  in   a  oecure  place,   until   the  person,  who   is 
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entitled  to  the  posBesiioii  ther<Hjr,  ih  aBCvrtiiined,  as  prestTlbod  in 
this  article.  He  mast  Itien  deliver  it  to  tbat  persou,  ugiuii  rt'qunt 
and  payment  of  hie  lawful  fees,  nud  iiecesHur;  expt-'DBeti  for  taking 
and  keepine  it,  as  taxed  by  u  judge  of  the  court,  or  the  couni? 
judge  ot  the  couuty  where  the  chattel  was  replevied,  upon  audi  t 
iiotlce  aa  the  judge  deenis  proper. 
Co.  Ppoe.,  t  *"*.  «ni'ii- 

I  1703.  IVben  defi^Bdnot  uar  exoe»l  t«  BBrctleai  yr«- 
«e«dlBva  the  reap  OB. 

Within  three  Haya  utter  tile  clintlel  ia  replevied,  and  a  eopT  ot 
the  affidavit,  requislHoQ,  and  uiiderraking  ia  served,  the  defendant 
unleBS  he  requires  a  return  ot  the  chattel  replevied,  or  of  one  « 
more  of  them,  where  two  or  more  chattels  are  renleviwl.  may 
•erve  upon  the  aheriff  a  notice,  tliat  he  excepts  to  tne  phiinlilTs 
■nretiea;  otherwise  he  is  deemed  to  have  waived  all  objections  to 
them.  Where  the  defendant  has  not  apneared,  the  notice  must  be 
subscribed  either  by  him,  or  by  his  ai;cnt  or  attorney.  Tiie  rer- 
Bon  so  BubscribinK  the  notice  must  add  to  his  signature  his  otEce 
address,  as  prestrihed  by  law,  with  respect  to  a  notice  of  n:>ppar- 
auce.  Witliin  ten  days  after  service  of  such  a  notice,  tb? 
plaintiff's  attorney  most  serve  upon  defendant's  attorney,  or,  it 
the  defendant  bns  not  a|ii>eared,  upon  the  sherilf.  notice  of  the 
justification  of  the  sureties.  If  the  notice  of  jnstiHcation  is  aervrd 
upon  the  sheriff,  be  must  immediately  serre  it  upon  the  person, 
whose  name  is  subacrit>ed  to  the  notice  of  exception,  in  the  mode 
prescribed  by  law,  for  service  of  a  paper  upon  an  attorney  in  an 

Id..  I  MO,  •m'll. 

I  1T04.  WkeB  defendBBt  mar  reclaim  ehatt»lt  proceed* 
Inffs    therfcspoB. 

The  defendant,  it  he  iloes  not  except  to  (he  plaintiff's  soretie*. 
as  prescrilied  iii  the  lait  aection,  moy,  within  the  time  alloived  to 
him  for  such  an  exception,  serve  inoii  the  sheriff,  a  notice  that  he 
requires  b  return  of  the  chsttel  replevied.  With  the  notice,  be 
must  deliver  to  the  sberiff  the  foUowliiK  papers: 

1.  An  affidavit,  containing  an  nli^ntion,  either  that  the  defend- 
BDt  is  the  owner  of  the  ehalie).  or  that  he  is  lawfully  entitled  tc 
the  possession  tljereof,  by  viriiie  of  a  R|)eclal  property  therein,  the 
facts  with  respect  to  which  must  be  wet  forth. 

2.  An  undertaking.  execiil<-d  Iiy  nt  least  two  surettt>s,  to  tbr 
effect  that  they  are  liound.  in  n  Kpei'ified  sum,  not  less  than  twire 
the  value  of  the  chattel  as  stated  in  the  affidavit  of  the  ptaintif. 
for  the  delivery  thereof  to  the  pluiutiff,  it  delivery  thereof  is 
adjudged,  or  if  the  action  abntea  in  conseqaence  ot  the  defend- 
ant's death;  ami  for  the  payment  to  him  of  any  aum.  which  tJic 
Judgment  awards  aRalnRt  the  defendant. 

Within  three  days  after  serving  a  notice,  requiring  n  retam  ol 
the  chattel,  an  preBeril>ed  in  tliis  seciion.  the  defendant  must  serTt 
upon  the  plaint ifTs  attorney,  notice  ot  the  justification  of  the  sure- 
ties to  the  undertaking. 

Id.,  I  211.  nm'd, 

t  ITOB.  Sarelle-t  whes  and  bow  to  jBatlfr. 

The  jiidtification  of  sureties,  as  prescribed  in  either  of  the  last 
two  sections,  must  take  nlnre.  either  in  the  county  where  tke 
chattel  was  replevied,  or  in  the  coDUt;  where  one  of  the  Biircli<^ 
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resides.  The  provigioos,  rei;ulatlng  the  juslificatlon  of  ball,  eon- 
luiued  in  article  third  of  title  first  of  chapter  seventh  of  this  aec, 
gorern,  except  bb  otherwise  eiprcsaiy  prescribed  in  this  article, 
with  respect  to  the  nutiee  of  justifioulion  o(  the  Bureties;  the 
otficpr  before  n'bom  they  must  Justify:  the  siibBtltution  of  new 
■ini'etiee  or  a  new  tiDdertakiDic;  the  examlnstion  and  qaalificatlons 
of  the  BnretieBi  and  the  ntlnwance  of  the  uadertaklDK.  But  after 
the  allowance,  the  andertakiiig  and  esnmination  nmst  be  delivered 
to  the  sheriff. 
0>.  Proe..  I  213.  with  parts  at  ]{  £10   ind  213.    S««  it  DT>.  H§1.  i<Dt«. 

I  ITOe.  ^Thes  Bad  to  wbom  •hcriS  aiaat  deUver  okattel. 

If  the  defendant  neither  excepts  to  the  plaJntlfTs  sureties,  nor 
reqoireB  the  return  of  the  chattel,  within  the  time  prescribed  for 
that  pui^iose:  or  if  be  makes  default  In  serrinK  notice  of  the 
justification  of  his  aureties,  or  in  procnriug  the  allowance  of  hie 
nndertakine:  or  if  the  plainlilf,  after  the  defendant  has  excepted 
to  his  siireties,  duly  procures  the  allowance  of  his  undertakioR; 
the  shcrifF  muat,  except  in  the  case  specified  in  section  1709  of  this 
art.  immediately  deliver  the  chattel  to  the  plaintiff.  If  the 
plaintiff,  after  the 'defendant  has  eicegted  to  his  sureties,  makes 
defaDlt  In  serving  notice  of  Jnetificatioti,  or  in  prOiTuring  the  allow- 
•i>ee  of  his  undertaliinx;  or  if  the  defendant,  after  he  has  required 
the  return  of  Ihe  chattel,  duly  procures  the  allowance  of  his  under- 
tahinK:  the  sheriff  mnst  immediately  deliver  the  chattel  to  the 
de'fendant.  When  the  chattel  is  delivered  by  the  sheriff  to  either 
party,  as  prescribed  in  this  section,  the  sheriff  ceases  to  be  re- 
HKinsible  for  the  snfficiency  of  the  sureties  of  either  party;  tintll 
then,  he  it:  responsible  for  the  sufficiency  of  tlie  sureties  ot  the 
plaintiff  or  of  the  defendant,  as  the  case  maj  be. 


I  ITOT.  PvaaltT  tor  wrvov  dellTcrr  ftr  shertC 

A  aheriff,  who  delivers  to  either  party,  without  the  consent  of 
tfae  other,  a  chattel  replevied  by  him,  except  as  prescribed  in  the 
last  ae<;1ion,  or  l)y  vlrtne  of  an  execation  issued  upon  a  judEinent 
in  the  action,  forfeits,  to  the  party  agfcrieved,  two  hundred  and 
Grtj  dollars;  and  is  also  liable  to  him  for  all  damages  which  he 

2  B.  8.  62B.  I  18  (S  Edm.  IMS). 

I  ITOS.  ITnderlaklBKt  *<>  whom  deliTered. 

Where  the  sheriff  duly  delivers  a  chattel  to  either  party,  aa 
preacrilied  in  the  last  section  hut  one,  he  must,  at  the  same  time, 
deliver  to  the  adverse  party  the  undertahing  received  b^  him  from 
the  oarty  to  whom  the  chattel  ia  delivered,  together  v.-ith  the  ex- 
SDiUtstloD  of  the  sureties,  and  the  judge's  allowance,  if  any. 

Co.  Proc..  I  423.  UD-d. 

I  170A.  ClaliB  of  title  by  tUrd  pen«B|  prooeedlnv*  th«re- 

At  any  lime  before  a  chattel,  which  has  been  re:)tevied,  is  actu- 
■II7  delivered  to  either  party,  ff  a  person,  not  a  party  to  the  action, 
dBims,  as  against  Ihe  defendant,  a  right  to  the  possession  thereof, 
pziatinK  at  the  time  when  it  was  replevied,  an  affidavit  ma;  be 
made  and  delivered  to  the  sheriff,  in  his  behalf,  stating  that  be 
makes  snch  a  claim;  specifying  the  chattel  or  chattels  to  wliich  i* 
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•B,  If  two  or  more  chattels  have  been  repleTied,  and  tlw  d 
?B  ODiy  lo  i>art  of  thorn :  aud  setting  forth  the  fiMi  ■ 
li  bis  right  of  poBHPaaion  depends,      lu  that  rase,  the  lb 

in  hia  diserelion,  Itffore  be  delivers  the  chatid  to 
tlCF,  aervc  u[ion  the  plaicitifTs  nitoruey  a  copy  ot  Ihpir' 
a  DoUee  tliat  lie  re^iiiiroa  iiideniaiti'  against  the  clsint. 
unity  is  not  furiiislied,  within  a  rensonalilp  lime  Rftir 
tiff  beconieB  euiitlii]  to  the  delivery  of  the  chattel,  the  ir^ 

fu  hia  diNori-tinn,  deliver  it  to  the  claimant,  nilhoat  !• 
[kuy  liability  to  the  plaintiff,  by  reaxoti  uf  so  doiDg. 
Proc.,  I  21  s. 


escrihed  in  the  last  section,  may  maintain  a 

heritF,  who  hns  delivered  the  challel  lo  the  [ilalntiff,  ti  ^ 
his  dnmages,  by  reason  of  llie  taking.  detealioJi.  or  d^ 
e  chattel.  But  the  summons  In  such  an  aeiian  moA 
1  within  three  months  after  the  delivery  of  the  dislt«i 
laintiff,  and  mnst  be  served  within  thrt^  moolbt  arier 
!.      An       ■■ -....:., 


tllulal  tor  Usi  cUuk  or  |  2ia,  Co.  Proc. 
'II.  Indennitr  to  ■ht^rlS  acalnat  ancli  >etI(iB> 
:  indemnity,  to  be  furnixhed  to  the  sheriff  t>y  the  plui 
ascribed  in  the  last  st-cllnn  hnt  one.  mnst  consist  of  k  nri 
taking  to  him.  executed  by  at  least  two  sureties,  to  the  d 
they  will  indemnify  hiin  against  any  liability  far  daoul 
or  expenses,  to  be  incurred  in  an  action  brought  aBainSl 
e  cinimaut,  or  a  porjion  ileriving  title  from  or  througi 
nnt,  by  reason  of  Ihe  taking  or  detention  of  the  chattel, 
livery  to  the  plaintiff,  not  exceeding  a  sum.  to  be  HK  '"" 
•  iinderlnking.  which  must  be  at  least  five  hnndred  * 
ot  less  than  the  aclnnl  value  of  the  chatlel  claimed,  and  f 
«d  nnd  fifty  dollars  in  addition  thereto.    Each  of  the  «r 


lesidea  possessing  Ihe  other  cjnalifications  required  by  li 
be  a  freeholder  or  a  householder  of  the  sherilTs  rtrtH 
iheriff.  iH-fore  delivering  the  chatlel.  may  re<iuire  the  ' 
tfTered  as  surelies  to  submit  lo  an  examination,  betoR 

who  takes  the  acknowledgment  of  the  undertaking.  IJ 
'  i>ersons  are  offered  to  him  as  bail  upon  aa  arrest  Dl 
es  are  entitled  to  be  substituted  as  defendants  in  an  artWj 
ht  as  prescribed  in  the  last  seclion,  as  i(  Ibe  chattel  bid  Ml 

upon  by  virtue  of  au  execution.  J 

Uuted  for  p«ft  of  i  218.  Co,  Proc.  | 

12.  When  aKent,  etc.,  may  make  aflAaTlt  far  nrMM 
liirn. 

affidavit,   to  be  delivered   to  the  sheriff  in  behalf  of  » 


replevy  a  chaltel.   may  b?  wj 
•y.  if  the  material  facta  are  mtlpi 


olaintiff's  agent  or  attorney,  it  the  material  facta  •».  .-■■— 
'rsonol  knowledge;  or.  if  the  plaintiff  is  not  within  W 
T  where  the  atlorney  resides,  or  has  his  office,  or  ii  ■• 
le  of  making  the  affidavit.  The  affidavit,  to  be  delivercM 
leriff.  eiiher  In  behalf  of  the  defendant,  with  a  netin  tH 
luirea  the  return  of  the  chattel,  or  in  behalf  of  a  penoa,* 
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a  party,  wbo  mnkes  a  i^laim  as  prescribed  in  Bcction  1709  of  thin 
acT,  mHy  be  made  by  aa  agent  or  attorney,  if  the  material  facta 
arc  withia  his  persoDnl  knonledfrc,  or  it  the  delendant  or  clalniaDt, 
as  the  case  may  bo,  is  not  witliiu  the  t-ouDty  where  the  proijertj 
was  r^iilevied.  and  capable  of  makioK  the  alhdaTit.  Wben  tbc 
affldsTlt  is  made  by  an  attorney  or  afwnt.  be  mail  state  therein 
<rbat  sUeinitiaas,  If  any,  ore  maJe  npon  bis  information  and  be- 
lief; and  he  maat  set  forth  therein  the  Kroaiida  of  biM  belief,  as  to 
all  matters  not  stated  upon  his  knowledge,  end  the  reason  wb7  the 
■ffidaTit  is  not  made  by  tlie  parly  or  the  claimant. 
IM  if  eiB  nod  toe.  iDta.  and  Os.  Pax.,  I  a07. 

I   1713<     Second    and    anbueatieiit    replevlnj     proe^edln^B 

Where  the  sheriff  has  rpplevicd  a  part  only  nf  o  chattel,  or  of 
two  or  more  ehaftcla,  described  In  the  plalntiff*B  affidavit,  and  has 
aerved  npon  the  defendant  the  papers  requlrod  upon  such  a  re- 
plevin, the  plaintiff  may,  at  any  time  before  the  service  of  a  copy 
of  the  defendont's  answer,  or  before  jndgraent  by  default  tor  want 
of  an  appearnnce  or  pleading,  require  the  same  or  any  other 
sberiEf,  to  replery  any  other  part  thereof.  For  that  purpose,  he 
most  deliver  to  the  abrriCF  an  affidavit,  containing  the  same  all«- 
(ations,  and  a  requisition  and  tinxJeTtaltiug,  with  respect  to  iJie 
part  yet  to  be  r^levied.  as  if  the  action  wdb  bronf:ht  to  recover 
that  part  only.  Where  a  second  or  subsequent  replevin  is  made, 
aa  prescribed  in  this  aectioo,  the  proceediuga  are  the  same,  as  if 
a  former  replevin  bad  not  beeu  made. 

I  1714.  Replrvlii,  wkere  order  of  arrest  tas  been  sTrnntrd. 

Where  an  order  of  arrest  is  cranted,  as  prpscribed  In  title  first 
of  chapter  seventh  of  this  oct,  the  plaintiff's  right  to  a  replevin  is 
anbject  to  the  following  regulations: 

1.  If  the  defendant  has  been  arrested,  pursuant  to  the  oriler,  a 
■uliseqnent  replevin  cannot  be  made  of  tbe  chattel,  with  respect  to 
which  the  order  was  granted. 

2,  If  the  defendant  has  not  been  arrested,  a  subsequent  replevin 
of  a  chattel,  with  respect  to  which  the  order  waa  granted,  super- 
aedea  the  order. 

iWe  I  EMS.  oDbd.  2,  ante. 

I  1T1B.  Retam,   Ftc,  kr  alivpt*. 

The  sheriff  mnst,  within  twenty  dava  after  he  has  delivered  a 
battel  replevied  by  bim,  to  the  party  entitled  to  the  posBcssion 
thereof,  or  to  a  third  person,  as  prescribed  in  this  article,  file  with 
the  clerk  the  plaintiff't  affidavit,  sod  the  acrompanying  reiinlsition, 
with  a  return.  statinK  in  what  manner  he  has  pTccuted  the  latter. 
If  he  haa  omitted  to  replevy  a  part  of  the  chattel,  or  of  two  or 
Biore  chattels,  described  in  the  emdavlt,  thcrelnrn  must  state  the 
canae  of  the  omission. 

SatiaUtnle  for  |  ZIT.  Oa.  Piw.' 

I  ins.  Id. I  kow  compel I«d. 

If  the  aberlff  falls  to  comply  with  the  last  section,  either  party 
may  require  him  so  to  do,  within  ten  days  after  service  of  a  notice 
to  that  effect,  or  to  show  canse,  at  a  term  of  the  court  designated 
In  the  Dotice,  why  he  ahonld  not  be  punished  for  a  contempt  of  the 
court.     The  notice  may  be  served  at  any  time  before  Gnat  jadg- 
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ment,  except  that  it  cannot  be  secved  on  .the  port  of  the 
before  answer.  An  omisHioQ  to  coDi|ilr  witli  sucb  a 
pauistiable  as  a  contempt  ol  the  COUtt. 

{   ITIT.  Reple-vlii   paper*    ta  be  mMIe   part  ol  ]i 

The  plaintiff's  aCBdarit,  n'ith  the  accompanjiiig  r«qui 
the  return  of  tlie  sheriff,  uiust  be  made  a.  part  ot  ibt 
roll  in  the  action;  and  a  copy  of  enth  of  them  mimt  lie 
to  the  court,  or  the  referee,  upon  the  trial  of  an  issne  of  IM 
with  s  copy  ot  the  Bummons  and  of  the  plpndin^. 

See  I   172),   pMt. 

1  1718.  AetUta  not  affected  by  fallore  to  rtpltrj. 

The  plaintiff  may  proceed  in  the  oclioo,  and  recoTer  tberan  t 
chattel,  or  its  value,  although  he  han  not  required  the  shoifl- 
replevy  it,  or  the  sheriff  has  not  been  able  to  replevy  iL 

2  R.  B.  SIB.  I  IS  a  Bdm.  MS). 

I  1T19.  Whea  and  ta«w  plalaltff  aiar  abaadoa  his  eliJ 

Where  part  only  of  two  or  more  distinct  chntfels  sneeified  in  f 
complnint,  has  been  replevied,  the  plainlifTH  atlnrney  mny.  *1 
or  before  the  notice  of  (rinl,  serre  upon  the  defendanCs  nltomtf 
notice  that  he  abandons  no  mneh  of  his  claim,  aa  relntea  to  IIh 
which  have  not  been  replevied;  and  thenopforth  the  proceeetll 
are  the  same,  as  if  the  action  had  been  brorght  to  rccoTor  only  I 
chattels  which  have  been  replevied.  A  copy  of  the  notice  i 
furnished  to  the  court,  or  to  the  referee,  upon  the  trial  of  s 
of  fact,  with  a  copy  of  the  Biinimona  and  of  the  pleadings- 
See  t  1T2S.  poat. 

i  ITXO.  Tttlei  taavT  iitaled  la  pleadtoB. 
An  allegotion,  in  a  pleading  interposed  by  either  party,  to 
effect  that  the  party  pleading,  or  n  third   person,  i —    "' 

time  when  the  action  was  commenced,  or  the  chattel 

led.  na  the  case  may  be,  the  owner  ot  the  chattel,  or  that 
was  then  his  property,  is  a  auflielent  atatement  of  title,  rndtj 
the  rijtht  of  action  or  defence  rests  upon  a  richt  of  possewfcj 
by  virtue  of  a  B|K>eial  property;  in  which  cane,  the  plpadin*  o-m 
set  forth  the  fiicts,  upon  which  the  special  property  deprt*! 
so  as  to  show,  that  at  the  time  when  the  action  wns  coTtiwwwg 
or  the  chattel  waa  replevied,  aa  the  cnae  mnv  be.  the  prt 
pleading',  or  the  third  person,  was  entitled  to  the  possessioii  ^ 
the  chattel.  ' 

See  t  168.  Co.  Pnc,  ind  |  1T».  iKwI. 

g  ITZl.  Taklac  eto.i  bow  slated  In  eomplnlat. 

Where  the  complnint  coiilnins  n.  iiiiHicipnt  siHte-npnt  of  <*• 
ptaintifTa  title,  a   ccncrnl  nlleeatio 

fnlly   took   the  chattel,   i-    >.ii(iiciei 

fads,  showing  that  the  (nk'nir  was  wroncfiil.    Where 
of  the  chattel   ia  not  cotiinlainnd   nf.  hnt  the  nclton 
npon  Ha  wrongful  detiTfion.   the  complaint   mu 
facta,  showing  that  the  detention  wns  wroilgfnl. 
«nlwtlliitpj  for  3  R.  a.  B28.   «  aa  rs  F,tm.  MS). 
4B6 


Pre  the  t'Hfj 
in  la  fnna*? 
set  foilli  "■] 
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f  17:12.  linBiave*  iTlien  ehattel  Injured,  etc.,  by  aefeBdB.ni. 

Where  the  plaiutiS  recovers  a.  chattel  nbich  was  Injured,  or 
otherwise  depreciated  in  value,  while  it  was  la  the  po8B?«BioD  ur 
under  the  control  of  the  defendant,  under  such  circumatauces, 
that  the  plaintiff  might  recover  damages  for  the  injury  or  de- 
preciation, io  an  acliou  brought  ngninBt  the  defendant  therefor, 
he  may  recover  the  same  damageB  in  an  action  brought  as  pre* 
scribed  in  this  article.  In  that  case,  he  mkiat  set  forth  the  faclB 
in  his  coiDplaint,  and  deiuuud  judgment  lor  damages  accordingly. 

f  ITSS.  AnsneF  of  title  In  tUrd  peraoa. 

The  defendant  may  b;  answer  defend,  on  the  ground  that  a 
third  person  was  entitled  to  the  chattel,  without  connecting  bim- 
«elf  with  the  latter's  title. 

I  1724.  ABsvrer  tkat  provertT  w«a  dI*tK«ln«4  a»tmm 
<«Biave. 

Where  the  defence  is,  that  a  chattel,  to  recover  which  the 
action  is  brought,  was  distrained  doing  damage,  an  allegation 
that  the  defendant,  or  the  person  by  whose  command  he  acted, 
was  then  lawfully  possessed  of  the  real  property,  and  that  the 
cfanttel  was  distrained,  while  it  was  doing  damage  thereupon, 
ts  sufficient,  without  setting  forth  the  title  to  therenl  property. 

CD.  Pnw.,  I  lee;  2  B,  3.  G28,  li  ST  and  42  (3  Edm.  MO). 

I  1TZ5.  DefeBdant  mar  desiaad  Jadv^eat  Mr  rctara. 

Where  a  chattel  has  been  replevied  and  delivered  to  the  plaln- 
titF,  or  to  a  person  not  a  party  to  the  action,  as  prescribed  in 
the  foreffoing  sections  of  this  article,  the  defendant's  attorney 
may.  within  the  time  allowed  to  him  for  the  service  of  a  notice 
of  trial,  serve  upon  the  plaintiffs  attorney,  a  notice,  that  the 
defendant  demands  judgment  for  the  return  of  the  chattel,  or 
for  its  value,  either  with  or  without  damages  for  the  detention 
thereof.  Upon  the  trial,  a  copy  of  such  a  notice  must  be  fur- 
nished to  the  court  or  referee,  with  a  copy  of  the  summons  and 
of  tbe  pleadings. 

I  iTSe.  Terdlet,  ete.,  what  to  state. 

The  verdict,  report,  or  decision  must  fiT  the  damages,  if  any, 
of  the  prevailing  parly.  Where  it  awards  to  the  plaintiff  a 
fhatle!.  which  has  not  been  replevied,  or  where  it  awards  to 
the  prevailing  party  a  chattel,  which  has  been  replevied,  and 
afterwords  delivered  by  the  sheriff  to  the  nnBuccessfiil  pnrty, 
or  to  a  person  not  a  party,  it  must  also,  except  in  a  case  specified 
in  the  next  section,  fix  the  value  of  the  chattel,  nt  the  time  of 
the  trial. 

Co.   Fnw..  I  2SI,  iDi'd. 

I ITST.  Snfestltate  tn  certain  e^ses  tor  flndlaK  >■  to  valae. 

A  verdict,  repori.  or  decision,  in  fnvor  of  the  dei'endant,  shall 
iwt  fix  tbe  value  of  the  chattel,  in  either  of  the  following  cases: 

1.  Where  the  nlntntiff  Is  the  genrrnl  owner  of  the  chattel;  but 
It  was  rightfully  dlslrnined  doing  damn^p.  and  its  value  is 
rn>nf<>r  than  the  dnmngps  Hiistalned  by  the  defendant,  by  tbe 
fnfnry  for  which  It  was  distrained;  in  which  case,  those  damages 
mnot  be   fixed. 
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2.  Wbere  tbe  plaintlS  is  the  gHOii.Tal  owuer  of  Uie  cliitiiel,  but 
llie  di'ieiiuuut  liuil  u  BpfiuiLi  ijiuyeny  lui^ieiu,  uuu  Uie  vuiue  oi 
Uie  viiauel  is  gri:ai>;r  iiiuu  me  value  ot  um  bik-cIuI  luupeiijr, 
jr  ibe  tiiiiu  cuuigiiU  uyou  um  cuatiel  tiy  ruuiiuu  (utireuf;  lu  wuuUi 
:iiBv,  the  vuluu  itt  lue  iiy(K:iiil  iiroyeny,  or  tue  bUiu  hu  cuargt^ 
must  be  fixed. 

lu  eiiher  ot  the  cases  specified  lo  this  sectioii,  the  verdict.  i«- 
port,  or  deciHiuii  must  set  lorlh  the  reasou,  wiv  the  ralui:  ol 
the  chattel  ia  not  ttxed. 

I  1728.  Verdict,   rte.,   f«r  part   of  Beveral  cbntl«la;  lads- 

nient  Iherenpoa. 

Where  the  action  is  brought  to  recover  two  or  more  chattel^ 
the  Terdict,  reiiufi,  or  decisiou  may  award  to  uue  luirtf  uue  or 
more  distiuct  cliatteis,  which  can  be  ideotlhed,  EUid  set  u|Mkn 
(rom  the  otiiers  auu  the  residue  lo  the  uuier  party;  auu,  if 
necessary,  the  complaint  must  be  amended  so  us  lo  cuiifonu 
thereto.  Tbe  fiuai  judgment,  rendered  thereupuu,  must  uwiut] 
to  each  party  tbe  snme  relief,  with  respect  to  tbe  liudiiig  ju  liia 
favor,  as  if  separate  judgments  were  rendered;  except  ihsi,  whirrc 
each  party  is  ontltied  lo  an  absolute  award  of  a  sum  of  motter, 
agaiiuit  tlie  other,  the  Bmulier  Hum  muBt  be  deducted  fiotu  the 
BToater,  and  the  balance  only  must  be  awarded. 

I  1720.  DKKiiK«a   bow  »ao«rt«tse4  «>  Aotenlt. 

Where  the  plaintiff  is  entitled  to  judgment  by  defaolt,  fat 
want  of  an  appearance  or  pleading,  the  «oiirt,  to  ivbich  Ae 
applies  for  jndgmeut,  may  ascertain  and  deteruine  tbe  damage* 
to  wblcb  be  is  entitled,  and  the  value  of  the  cbaltel,  if  neceasarr; 
or  may  direct  a  reference,  or  a  writ  of  inquiry,  for  that  pnrpow. 

S««  1  121B.  *nte. 

I  1730.  PIbbI  Judvmentt  docketlaK  the  wnae. 

Final  judgment  for  tbe  plaintiff  must  award  to  him 

of  the  ciiHttel  recovered  by  him,  with  bis  damages,  i;        _  .      

a  chattel  recovered  wna  not  replevied,  or  if,  after  It  nas  reploried. 
it  was  delivered  to  the  defendant,  or  to  n  person  not  a,  partT, 
as  prescribed  in  this  article,  the  final  judgment  must  also  award 
to  the  plaintiff  the  sum  fixed  as  tbe  value  thereof,  to  be  i>aid 
by  the  defendant,  if  possession  thereof  is  not  delivered  to  the 
plaintiff.  If  the  defendant  has  demanded  judgment  for  Ihfr 
return  of  a  chattel,  wbieh  was  replevied,  and  afterwards  (IpISt- 
ered  to  the  plaintiff,  or  to  a  person  not  n  party,  aa  preanlbed  in 
thin  article,  final  judgment  in  his  favor  tberefor  must  ansrO  to 
bim  possession  thereof,  with  bis  damages,  it  any;  and  it  must 
also  award  to  bim  the  sum  fixed  as  the  value  thereof,  to  be  paM 
by  the  plaintiff,  if  poHseanion  is  not  deliTered  to  the  ilffendant. 
But  If  the  ease  is  one  of  those  specified  In  sec  'on  1727  of  tbla 
act,  final  judgment  in  favor  of  tbe  defendant  mnsf  award  tn 
bim  the  sum.  fixed  as  therein  specified,  and  if  it  in  not  collpclej. 
the  delivery  of  the  chattel;  or,  if  the  chattel  ban  not  bepn  p^ 
plevled,  or  has  been  returned  to  bim  after  replevin,  that  b^  is 
entitled  to  posseBsinn  therenf.  nntil  the  sum  »o  awarded  Is  oil- 
lecled.  or  olherwlwe  paid.  Tbo  jurtpment  mny  be  docketed,  p«d 
the  docket  thereof  creates  a  lien,  as  if  it  waa  a  judgment   for 


^ 


CHATTELS.  §§  1781-84 

M,  wbicb  it  awardB. 
Co.  Ptoc..  ]  2n;  3  B.  3.  D31.  f  ei  (3  Edm.  ECO). 

I  1T31.  EsecDtlon;  contrnln  tbrreof. 

An  execatioD  Cor  tbe  deliTer;  of  tbe  poBB^sHlnn  of  a  chnttel, 
and  to  BatJHly.  out  of  the  propeuy  or  ibe  Judgmeut  debtor,  a 
Bum  of  money  couiiueeutlr  Birarded  against  liim,  must  contain, 
in  addition  lu  iLe  oUii;r  matterB  preeci-jbed  b;  law  tlie  followiDB 

1.  itl-cre  ilie  Judgmpnt  ib  rendered  in  favor  of  tbe  defendant, 
in  a  coite  spcvtlitii  iu  sei'tioD  1T27  of  tbia  act,  the  exceution  must 
require  the  sheriff  to  deliver  possession  of  the  chnttel  to  the 
dtfeudanc  odIi'es  tbe  plaintiff  before  the  delivery,  pays  to  hini 
the  enm  of  money  annrded  to  (he  defendant,  witb  iuterest  nnd 
the  aberllTB  fees;  and,  in  case  tbe  chatt<'l  cannot  be  found  witbia 
hlB  couQlj,  then  to  satisfy  tbat  sum  out  of  the  property  of  tbe 
plaintiff. 

2.  In  any  other  case,  wbere  the  Jtidgment  atvarda  a  mun  of 
money,  if  posspaaion  of  the  chattel  is  not  delivered  to  the  pre- 
TailinR  party,  the  eieeutlon  mnst  require  the  sberllf.  If  the 
chnttel  cannot  l>e  found  wltbin  his  county,  to  Ratlsfy  the  sum 
to  BwnrUed,  with  interest  and  hia  feeg,  out  of  the  property  of 
tbe  pnr(y  atmlnat  wTiom  the  judament  (a  rpuderod. 

A  direction  to  aatisfy  a  sum  of  money  ont  of  property,  as  pre- 
prribed  in  this  section,  must  be  In  the  form  required  by  law 
for  a  like  direction,  where  an  execvilion  against  propraty  Is 
lasncd  npon  a  judgment  for  a  sum  of  money. 

Id.,  nbd.  t  of  (  280;  2  B.  B.  530,  |  50  (2  Edm.  MS). 

I  irsa.  Id.)  akerllPa  poiver  to  tmltn  chattel. 

For  tbe  pnrpose  of  taking  poaseaalon  of  a  chattel,  by  virtue 
of  Bach  an  execution,  the  povrers  of  the  sheriff  are  tbe  same, 
as  tvbere  be  Is  required  to  replevy  a  chattel. 

3  B.  S.  S30.  t  SI. 

I   17S3.  AetloB  OB  nndcFtalilBKi  whc>  nalntainttlrle. 

A  plaintiff,  ivho  hsa  recovered  a  final  judgment,  cannot  ronin- 
tain  an  action  He^inst  tbe  sureties  In  an  undertaking,  given  in 
behalf  of  tbe  defendant  to  procure  a  return  of  the  chattel,  or 
acnlnst  the  ball  of  n  riefendant,  who  ban  been  arreated.  until 
after  the  return,  wholly  or  partly  unsstiafied  or  nneiecuted. 
of  an  execntion  in  bis  favor  for  the  delivery  of  the  posseasion 
of  the  chftttei.  or  to  satisfy  a  sum  of  money  ont  oC  the  property 
of  tbp  defendant,  or  for  both  purposea.  na  the  case  reqalrea.  A 
defendant,  who  has  recovered  a  final  Judcment.  cannot  main- 
tain an  action  against  the  snretiea  fn  the  nlaiQt[ff*a  underln^tng, 
rirra  to  procure  a  replevhi,  until  after  a  like  retnrn  of  a  similai 
execntion  against  the  plaintiff. 

t  B.  8.  eaa.  t  »*  n  Edm.  bsi). 

I   1TS4.  SberlVa  rvtara,  ei-ldeaee  tkcr«ln. 

In  sncli  an  action  aicainst  tbe  aureties.  the  aheriff*!!  return  l« 
tbe   exeoutton   is  presumptive  evidence   of  a   failure  to  deliver. 


CHATTELS.  clil.^i 

or  to  pay  a  suui  ol  niuuej,  acconlu^ 


a  defence  to  eacli  an  oction.  that  tb»  duM  i 
lestroyed,  after  it  was  replevied,  unleia  the  ajarj 
W08  effected  by  the  act.or  with  the  eoiiBeiil  c* 
tbe  BCtioD,  or  occurred  after  the  chattel  » 


I,  notwithBtanding  the  dealb  of  either  partj,  L  ., 
at  his  executnr  or  admiulstrator.  Where  tlie  e 
rder,  directinft  the  abatement  of  Mieh  an  icllon 
in  aeclioD  Tt>l  of  thia  act,  an  action  ms;  be  nr^ 
L  an  nndertakiug,  given  for  the  purpose  of  iiroo 
r  return  of  h  chattel,  as  if  final  judgment,  awir  _ 
■rae  party  poBBCBaion  thereof,  bad  been  rendecn 
lion,  and  sn  eiecntion  therenpon  had  been  n ' 
and  imsatiBfied:  except  that  dnmiizes  cnnnnt 
rein  for  a  wrongful  taking,  withholdintr  or  ie 
to  recover  the  chattel  cannot  be  mninlfline^ 
ma  been  commenced  upon  an  undertaking,  u 
SiB  section. 
STO;  L.  1BT2,  cb.  49S.    8m  H  TBS-TO 


Coonic 


ABTICLB   SBCOXD. 

0  forecloae  a  lien  upon  a  chattel. 


■nlclt. 


I   178T.  Aellani  when  and   In   trkat  oonrta   malntaiiiKble. 

An  action  may  be  main  Cain  ed  to  fureclose  a  lieu  upon  a  chattel 
for  a  aiim  of  moiiey,  in  any  case  where  such  a  lien  exists  at  the 
commeDd^ment  of  the  action.  The  action  may  be  brought  4d 
any  court,  ot  record  or  not  of  record,  which  would  h».ib  juris- 
dii-tion  to  render  n  judgment,  in  an  action  Inuiided  upun  a  con- 
tract, for  a  sum  eijuul  to  the  amouut  of  tlie  iien. 

L.  ]tH».  rb.  T38.  I  1  {T  Edm.  4881.  Sm  »  1T41,  3X2t,  poat;  —f.  tlu.  L. 
1VT2.  cb.  4SB  (D  Edm.  BTai;  L.  IMO,  eta.  4M  <4  £dm.  080);  U  ISIV.  eta.  saO. 

I  1TS8.  [Ab'4,  1S9B.]  Wapranl  (o  srlse  chattel)  proceed- 
IMVB  thcrcBpoB. 

Where  the  action  is  broiixht  In  Ihe  BUpreme  court,  the  city 
court  of  tlie  clly  of  New  York,  or  a  county  court,  if  the  plaintiff 
is  not  in  poxGeasion  of  the  ehnttel.  a  warrant  may  be  granted 
by  the  conrt.  or  a  jiidfce  thereof.  commandiuR  the  aheriff  to 
reixe  the  chnttet,  and  safely  keep  it  to  abide  the  Gnal  JDdgmenI 
in  tho  action.  The  provislona  of  title  third  of  chapter  seven 
of  this  act  apply  to  aiich  warrant,  and  to  the  proceedings  to  pro- 
cnre  It.  end  after  it  has  been  iaaued,  as  if  it  was  a  warrant  of 
attachment,  except  as  otlierwise  eipreialy  prescribed  in  thia 
article. 

I^  IMS.  eta.  Me.    See  aau,  K  e3».  11^ 

I    1739.  JvdKmea*. 

In  an  action  hronirht  in  a  conrt  Hpeclfied  <n  the  laat  section, 
final  jadement.  in  favor  of  the  plaintiff,  must  specify  the  amount 
of  the  lien,  and  direct  a  aale  of  the  chattel  to  Hatisty  the  aame 
and  the  costs.  If  any,  by  a  referee  appointed  thereby,  or  an 
officer  desiBnated  therein,  in  like  manner  aa  where  a  aheriff  sells 
TH-rnnnal  proDcrty  by  virtue  of  an  execution ;  and  the  application 
br  him  of  the  proceeds  ot  the  anle.  less  his  fees  and  expenses, 
to  the  paTuienf  of  the  amount  of  the  lien,  and  the  costs  of  the 
action.  It  m"Bf  aluo  provide  for  the  piivment  of  the  siirol""  to 
th*  owTier  of  the  chnttel.  and  for  the  anfe  fceepinir  of  the  surTiIns, 
if  neceimary.  until  it  is  claimed  by  him.  Tf  a  defendant,  npnn 
whnm  the  summons  la  pemonnlly  served,  is  iinhle  tor  the  nmonnt 
of  the  lien,  or  for  any  part  thereof.  It  may  alio  award  payment 
accord!  njtly. 

I   1T44I.    AetloB  In   Inferior   eonrt. 

WT>Pr*  the  action  ia  hron^ht  in  a  conrt.  other  than  one  of  those 
nif>Hfipf1  in  the  last  aectlon  but  one.  If  the  plaintiff  is  not  In  pos- 
(hrIod  of  the  chnttel.  n  warrant,  commnndinK  the  proper  officer  to 
iH^te  the  chattel,  nnd  nafely  keep  it  to  shide  the  jndinnent,  n-ny  be 
i<ini^  in  like  mai't-er  tin  a  warrant  of  nltact>nietit  may  be  Ismied 
in  an  action  fonnded  upon  a  contract,  brought  in  the  same  court; 


^  1741  CHATTELQ.  c.  U.  I.  2.  a.  3 

Bud  the  provisions  of  law,  applicable  to  a  warrant  of  attachmpnt. 
issued  out  of  tbut  court,  apply  to  a  worraut,  isBUt^d  as  prescntml 
in  this  section,  and  to  the  proceedioKa  to  procure  it,  and  after  k 
has  been  isaued;  exceiit  as  otherwise  specified  in  the  judgmeut.  i. 
Judgment  In  favor  of  the  plaintiff,  in  sui^h  an  action,  mast  corre- 
spond to  a  judgmeDt,  reDJered  ns  prescribed  in  the  laat  BeclloQ. 
except  that  it  must  direct  the  sale  of  the  chsMel  by  an  officer  to 
whom  an  ezectilion  issued  out  of  the  conrt,  may  be  directed,  and 
-  the  payment  of  the  surplus,  if  its  safe  lieeping  is  necessarf,  to  the 
county  treasurer,' for  the  benefit  oftbe  owner. 

See  11  1-a,   L,   1809. 

I  1741.  Avpllcntlon  of  IhiB  article. 

This  arliMe  does  not  affect  any  eiistinst  rijtht  or  remedy  to  fore- 
close or  satisfy  a  lieu  upou  a  cliattel,  wilhotil  action;  nnd  it  do« 
not  apply  to  a  case,  where  another  mode  of  enforcing  a  lien  opon  ■ 
chattel  is  specially  [irescribed  by  law. 

U.  1  b^ 


D,g,t,ioflb,GoOglc 


CHAPTER  XV. 
Special    Provisions,  Regulating    Other    Particular 
Actions  and  Rights  of  Action,  and  Actions  by  or 
Against  Particular  Parties. 

TITLI    I.-MalriBOaUl  lalloai. 
TTTLB  II.— Ittlaii  BclMlat  ta  *  Corporatlea. 
TITLE  III.~-ii11ni  KcUllii  t*  lb*  SMMa  af  a  BM*i*al. 
TTTLB  ir.-Otliar  S*«>lal  Aetlaaa  aad  U(kt>  »i  Aitlaa. 
TITLE   T.— OIkar  Actltiai  kj  or  Aialait  Partlca'ar  Partial. 
TITLE  I, 
Katrimoiual  actions. 

Aitlclc  1.  Acllun  to  .nnul  n  yold  or  voliUble  mariiaee. 


voidable  marriage. 


PKprUlona  ippllcablc   lo  two  or   mne 

Ihl.  title. 

ARTICLR   FIRST. 

Action  to  annul  a  void  or  void, 

Sec. 

iS: 

Anion  bj  woman,  mirrled  onder  !»,   Ii 

14*. 

!fV".""  rS^iSir?,'  it;.  T.. 

Jin' 

i!:;:SS'™".'iS.'- 

Acilop  bT  ant  friend  of  Idiot  or  lunti 

Tie. 

l™t;  wW  entitled  to  aueeeed,  .«■. 

tII: 

Action  on  Ibe  craund  of  pbi»lff«l    Ioi-h 
CertilD  proceedTnfn  regolated   In  netlur 

I  1T42.  {Am'd,  IMMT.]  Action  by  i*oid«m,  inarrlrd  nadvr 
IS,  to  bbiidI  marrlaBe. 

Ad  action  may  b«  malatnin^,  by  the  woman,  to  procure  h  judg- 
mcDt,  declaring  a  marriafre  contract  Toid,  and  ennnllins  llie  mnr- 
nase.   under  the  (ollowiag  circnmstaDces: 

1.  Where  the  plaiDtiff  hnd  not  attained  the  age  of  Bixteen  years 
nt  the  time  of  the  marriage, 

2.  Where  the  maniaKe  took  place  withont  the  pouBpnt  of  her 
father,  mother,  guardian,  or  other  person  having  the  legnl  charge 
of  berpemon. 

3  Where  It  was  not  followed  bj  conBUmmation  or  cohabitation. 
and  woH  not  ratified  by  any  miitnal  aisent  of  the  partien,  after 
the  plaintiff  attained  the  age  of  aixteen  years. 

nkSSi  'Rir^i^efe.'^VL  "iSfft  ^  "i2;  o^SiSSt'S"  m^  ISh"  ^*"'  '"^^ 

I  1743.    I«  wkat  other  caaes  marrlace  may  be  aannlled. 

An  action  may  alio  be  maintained  to  proenre  a  judgment,  de- 
elkrinr  a  marriage  contract  void  and  annnlHng  the  marriage,  for 


«ltlicr  of  tlic  following  causes,  esistiug  at  the  time  of  the 

1.  Tbat  ooe  or  both  of  Uic  partisB  hud  not  attained  the  n 
Icfral  coiiscuL 

2.  That  the  farmer  hnsbnnd  or  wife  of  o 
living,  and  tliat  the  jiiairlnge  with  the  forniei 
then  in  force. 

3.  That  one  ot  the  parties 

4.  That  the  consent  of  out 
duress,  or  fraud. 

6.  That  one  of  the  partii^  was  physically  incapable  of  eDtering 
Into  the  marriage  state.  But  an  action  can  be  maintained,  ond«' 
this  BulMliTision,  only  where  die  iDcapBcitr  continuee,  utd  U 
incarable. 

1  B.  8.   1*2.   i  SO  <Z  Edm.   147). 

I  1T44.  AoUoa  n-kea  party  irmii  andcr  the  Bxc  of  coaa«at. 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
parties  had  not  attained  the  age  of  legal  consent,  may  be  main- 
tained by  tlie  infant,  oi-  by  cither  parent  of  the  infant,  or  by  the 
guardian  of  tbe  infant's  person;  or  the  court  may  allow  the  action 
to  be  maintained  by  nny  person,  as  the  next  frieud  of  the  infant. 
But  a  marriage  shall  not  be  annulled,  at  the  suit  of  a  party  nho 
was  of  the  age  of  legal  consent  when  it  whs  contracted,  or  where 
It  appears  that  the  parties,  tor  any  time  after  tbey  attained  that 
Bge,  freely  cohabited   as  husband  and  wile. 

3  R.  B.  143.  I  21  (3  Bdm,  14S),  imd.    Bm.  «1»,  ]  26,  ind  it  IT4S  aDd  IISS, 

I  1T48.    [Am'd,  ISSfl.]    M.)  n-hen  farner  hnsbaad  or  wifa 

WKH     IlTlOK. 

Aa  action  to  annnl  a  marriage,  upon  the  ground  that  the  fonoM' 
husband  or  wife  of  one  of  the  parties  was  lining,  the  foma- 
marriage  t>eing  in  force,  may  be  maintained  by  either  of  the 
parties  during  the  life-lime  of  1be  other,  or  by  the  former  husband 
or  wife.  Where  it  appears,  and  the  jtidgment  determines,  that  the 
subsequent  marriage  was  contracted  by  at  least  one  of  the  parties 
thereto  in  good  faith,  azid  with  the  full  belief  that  the  former 
huRbnnd  or  wife  wns  dead,  or  without  any  linowledge  on  the  part 
of  the  innocent  pnrty  of  such  former  marriiij-p,  tbe  issue  of  the 
Hubaequent  mnrringc,  born  or  begotten  iiefore  (lie  final  Judgment, 
are  deemed  for  all  purposes  the  legitimate  children  of  the  parent 
who  at  the  time  of  the  marritige  was  competent  to  cootract,  and 
are  entitled  to  succeeil  hs  such,  in  tbe  same  manner  ma  othn 
legitimate  children,  to  tbe  real  and  personal  estate  of  said  parent: 
nnd  tbe  issue  so  entitled  must  be  specilied  in  the  judgment,  and 
tbe  innocent  party  must  be  awarded  their  custody,  and  he  or  she 
is  entitled  to  appoint  a  guardian  of  their  nersons  by  will. 

This  section  shall  be  construed  to  extend  to  all  case*  where  the 
Judgment  or   decree  of  nullity   of  such   subsequent  marriage  Is 
rendered  after  tbe  passage  of  this  act  whether  such  snbaeqaent 
marriage  was  contracted  before  or  after  the  passage  hereof. 
Id..  II  23  and  2S.  cOMoUdatcd  and  in-d, 

I  1746.  Id-t  wbere  party  trmm  aa  Idiot. 

An  action  to  annnl  a  marriage,  on  tbe  ground  tbat  on*  of  tlM 
parlies  thereto  was  an   idiot,   may  be  maintained,   at   any  time 


I  1T4T.  Id.(  wbere  party  warn  «  Iniuitlo. 

An  action  to  aoiinl  a  marriage,  on  the  gronnd  that  one  of  the 
pnftScfl  thereto  nna  &  lunatic,  may  be  mslDtained,  at  anj  time 
(lurin_g"lhe  continuance  of  the  lunacy,  or,  after  the  death  of  the 
lunatic,  in  that  condition,  and  during  the  life  of  the  other  party 
to  the  marrinse,  by  aoj  relativL'  of  the  lunatic,  who  has  an 
interest  to  aToid  the  marriage.  Such  an  action  ma^  also  t>e  maiu- 
tninod  by  the  lunatic,  at  any  lime  after  restoratiou  to  a  HonQd 
roiod;  but  in  that  case,  the  marriage  should  not  be  annulled,  if  it 
appears  that  the  parties  freely  cohabited  ae  husband  ftod  wife, 
after  the  lunatic  was  restored  to  a  sound  mind. 

I    IT4f>.  Artion  hy  next  triead  «f  Idiot  or  InMKtle. 

TMiprc  no  relatiTe  of  the  idiot  or  lunatic  brings  an  action  to 
nnmil  the  Biarriage.  as  prescribed  in  either  of  the  lant  two  xer- 
tinnH.  the  court  may  allow  an  action  tor  that  purpose  to  be  main- 
tainod.  at  an.r  time  during  the  life-time  of  both  the  parlieH  to  the 
ninrriatn-.  Ii.r  any  i>emon  as  the  next  friend  of  the  idiot  or  lunatic, 
Bnt  this  Bcotion  does  not  apply,  where  the  mnrriage  might  have 
been  annulled,  nt  the  suit  of  the  lunatic,  as  prescribed  in  the  ia»t 

Id..  1  Sfl.     H<¥,  ■!».  i  nu.  ant<',  and  i  ITU.  po«t. 

I  IT4».  J.Vtn'd.  tUO.1.)     Iiwaei  itIipd  ralllled  to  ■■ceeed,  «lo. 

A  child  of  a  marriage,  which  is  nanulled  on  the  ground  of  the 
idiocy  or  Innncy  of  one  of  its  parentH,  in  deemed,  for  all  purposea. 
the  Irgitimiite  child  of  the  pari^iit  who  is  of  Mtind  mind.  A  child 
at  H  marriage,  which  is  annnlled  on  the  ground  that  one  or  both 
■if  the  purtieN  had  not  attained  the  age  of  legal  cotasent,  in 
de«>ineil.  for  all  pnri'OH«".  the  legitimate  child  of  both  parmts. 
M..  i  as.  U  IMU,  eb.  22S.    la  rttKl  Sept.  1,  IMO. 

I  I7SO.  Action  on  the  ■round  of  forer,  trmat,  eto. 
Au  action  to  annul  a  marriage,  on  the  ground  that  the  consent 
of  one  of  the  parties  thereto  was  obtained  by  force,  duress,  or 
fratid.  may  be  maintained,  at  any  time,  by  the  party  whose  con- 
sent was  so  obtained.  Such  an  action  aiay  also  be  maintained, 
dnritig  the  life-time  of  the  other  party,  by  the  parent  or  the  guard- 
ian of  the  person  of  the  party,  whose  consent  was  so  obtained, 
or  by  any  relative  of  that  party,  who  has  an  intercBt  to  avoid  the 
marrlnsc.  But  a  marriage  shall  not  be  annulled  on  the  ground  of 
force  or  duress,  if  itapprars  that,  at  any  time  before  the  com- 
mencement of  the  action,  the  parties  thereto  voluntarily  cohabited 
am  husband  and  wife;  or- on  the  ground  of  fraud,  If  it  appears  that, 
at  any  time  before  the  commencement  thereof,  the  parties  volun- 
tarily cobabiled  as  husband  and  wife,  with  a  full  knowledge  of  the 
facts  constitutinf;  the  fraud. 

Id..  H  30  ind  SI,  im-d:  L.  1892,  ch.  2tfl.    See  |  ITU,  mate. 

I    irsi.    Caatodr,    m»latena>oe,    ete.,    of   Issiie    of  MBok    n 

The  court  must,  upon  the  application  of  the  plaintifE,  award  the 
enMtoSs  of  the  children  of  a  marriage,  which  is  aooulled  on  the 
KTonnd  of  force,  duress,  or  fraud,  to  the  Innocent  parent,  unless  It 
opppflra   that   the   latter   is   unfit,   for   any   reason,   to   haye   the 
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custody  of  one  or  more  of  thp  children,  in  vhich  case  tb< 
must  give  such  direclions  relating  tbereto.  as  the  inten-sis 
fhild  or  children  require.  The  jadgmeut  mn;  make  proTiuoa 
tlie  education  and  maintenauce  of  the  chUdren,  out  of  the  pnw 
of  the  guilt?  parent. 

3  B.  a.  142.  I  S2,  mm-d. 

g  I7BZ.    [Am'd,    Ds&S.]    Actloa   on    tk«  croBBd  at  *hr* 
tncapaeltr- 
An  action  to  nn' 

parties  waa  pbysi      ^        .._    ._    .... 

state,  may  be  maintained"  by  (he  iujured  pan.      ,,  

whose  incapacity  is  alleged;  or  such  an  action  may  be  malnt: 
by  the  party  who  was  incapable  against  Ibe  other  party,  [iri>' 
Ihe  incapable  party  was  unaivare  of  the  incApacily  at  the  tin 
niarrlnge,  or  if  aware  of  such  incapacity,  did  not  know  Ji 
incurable.  Such  an  action  must  be  commenced  l>etore  five  : 
have  expired  since  the  marriage. 

L.  iBse,  ch.  em. 

I  1753.  CerlKin  proceed  I  uarii  revnlated  la  action  t«  a 

Id  an  action  brought  as  prescribed  in  this  article,  a  final  . 
went,  anuuliiiig  the  marriage,  shiill  not  be  rendered  by  default, 
want  of  an  appearance  or  pleading,  or  npon  the  trial  of  au  \s 
without  proof  ot  the  facts,  upon  which  the  allegation  of  nallil 
founded.  And  the  declaration  or  confession  of  either  parly  lo 
marriage  is  not  alone  sufficient  as  proof;  but  other  sntistac 
evidence  of  the  fiielH  must  be  produced.  In  such  an  action,  ei 
where  it  is  founded  upon  an  allegation  of  the  physical  incnpacii 
Dne  of  the  parlies  thereto,  the  court  must,  upon  theapphcali" 
pither  of  the  parties,  make  an  order  directing  the  trial,  by  a 
of  all  the  issues  of  fact;  or  it  may  of  its  own  motion,  mat 
order  directing  the  trial,  by  a  jnry,  of  one  or  more  issues  of  : 
For  which  pur[>o8e,  the  <iiiestioiis  to  be  tried  must  be  prepored 
Bptfled  as  prescribed  in  sei^tion  970  of  this  act. 

Id..  (I  3S  and  36  In  purt.    S«!  2  B.  a.  ITS.  i  4D  (2  Edm.  IBI);  i 
gj  lOIS  ind  I22e.  int?.  bihI  |  1T5T.  p«t. 

I    17S4.    JndKini^Bt    KDBBllInK  a   marrlase)    haw   fa 

A  final  judgment,  annulling  a  marriage,  rendered  during  the 
time  of  both  Ihe  parties,  is  conclusive  evidence  of  the  inva' 
of  Ihe  marriage  in  every  court  of  record  or  not  of  record.  !i 
action  or  B|>eeinl  proceeding,  civil  or  criminal.  Such  a  judg 
rendered  nfler  the  death  of  either  party  to  the  marriage,  it 
elusive  only  as  against  the  parlies  to  Ihe  action,  and  those  clai 


I  17SS.  Han  De>t  frlcod   ot  Infant,  lunatic,  etc.,  allot 

An  order,  allowing  a  person  to  maintain  an  action,  as  the  nei 
friend  of  an  infant,  as  prescribed  in  section  1744  of  this  act,  or_» 
the  ne»t  friend  of  an  idiot  or  lunatic,  as  oreserihed  in  section  174 
of  this  net,  may  be  granted  by  the  court,'  in  its  discretion.  wlihM 
notice,  or  upon  notice  to  such  persons  and  in  such  a  manner,  ■ 
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.  e  such  BD  order  mnat  be  made 

y  the  judge  who  graDted  It,  unl«ee  he  is  dead,  out 

of  office,  or  aoable  to  hear  it  by  reason  of  sickness  or  otherwise; 
or  antesa  he  expressly  directs  it  to  be  heard  at  a  term  held  by 
another  jndge.  But  where  such  an  order  hae  been  granted,  the 
eonrt,  to  which  aopllcation  for  final  jodgment  Is  made,  may  dia- 
mias  the  complaint,  if  Juatice  so  reqaires,  althongh,  in  a  like  case, 
the  party  to  the  m&mage,  it  plaintiff,  would  be  entitled  to  Jndc- 
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Action  for  a  divorce- 

;  ITV;  IB  wlut  OUM  ictliiB  Dwr  be  mulntalim]. 


I.  Id.;  ' 


IT81.  a 
i  ITSe.  Id  nkBt  cuira  BctloB  ai>r  be  MKlataJscA. 

In  either  of  tb@  foUomiug  caeea,  a.  husband  or  a  wife  may  ■ 
tain  flD  action^  against  the  other  party  to  the  marriage  to  pcM 
a  judgmeDt,  divorcing  the  parties  and  disaolving  the 
reason  of  the  defendant's  adultery.  - 

1.  Where  both  purties  were  residents  of  the  State,  whn 
offence  wae  eommitted. 

2.  Whore  the  parties  were  married  within  this  State. 

3.  Where  the  plaintiff  was  a  resident  of  the  State,  whe«  ! 
offence  was  committed,  and  is  a  resident  thereof,  when  tbe  "™ 
Is  commenced.  ^ 

4.  Where  the  offence  waa  committed  within  the  State,  ana' 
injured  party,  when  the  action  is  commenced,  la  a  reiddent  «< 
State. 

3  R.  B.  144,  I  S8  (3  Bdm.  IBO).  aoi'd;  L.  ISSI,  cb.  2M,  |  1, 
port. 

I  ITBT.  [An'd,  ISM-l  Anawert  Modv  of  trimli  JaAwMt 
dcfsnlt. 

1.  The  answer  of  the  defendant  may  be  made,  witbont  m 
Ing  it,  notwithstanding  the  verification  of  the  complaint  If 
noawer  puts  in  issue  the  allegation  of  adultery,  the  court  ■ 
upon  tiie  aMilication  of  oithcr  party,  or  it  may,  of  its  own  nUi 
malie  an  order  directiug  the  trial,  by  a  jury,  of  that  issne; 
which  poirpose  the  queetionB  to  be  tried  must  be  prepared 
settled,  as  prescribed  la  section  nine  hundred  and  seTcnty  ol 
act.  If  the  answer  does  not  put  in  issue  the  allegation  of  • 
tery,  or  If  the  defendant  makes  default  in  appearing  or  jAai 
the  plainttC  before  be  is  entitled  to  judgment,  mnst  neTcrthc 
satisfactorily  prove  the  maleHal  allpgationi  of  his  complaint 
also,  by  his  own  testimony  or  otherwise,  that  there  is  no  i^ 
ment  or -decree.  In  any  court  of  the  state  of  competent  jnrisdirf 
against  him  in  favor  of  the  defendant  for  a  divorce  "  "^'""  ~"^ 
of  adultery. 

2.  In  an  action  brought  to  obtain  a  divorce  on  the  grami' 
adulle.-y,  the  plaintiff  or  defendant  may  serve  a  copy  of  his  '" 
ing  on  the  co-respondent  named  therein.  At  any  time  .  .  ., 
twenty  days  after  such  aerrice  on  said  co-respondent,  he  mij  I 
pear  to  defend  such  action,  ao  far  as  the  issues  affect  »a<*  • 
respondent.  If  no  such  service  be  made,  then  at  any  time  beM 
the  entry  of  judgment  any  co-respondent  nnmed  in  any  of  >l 
pleadings  shall  have  the  right,  st  any  time  before  the  ^ntiTJ 
judgment,  to  a{>peHr  uither  in  person  or  by  attorney,  in  said  «rt||| 

__j    J J    .*   _i..;_.:«..    .. ...  ,aMt4 


end  demand  of  pluintifTs  attorney  a  copy  of  the  sunHDOM 
complaint,  which  must  be  served  within  ten  daya  thi 
he  may  appear  to  defend  such  action,  so  far  as  the 


.Coogk- 
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HDcb  co-respondent.  In  case  no  one  of  the  allegationH  of  adulter; 
controvert^  by  nacb  co-respondent  A  all  be  proved,  Huch  co- 
respondent shall  be  eatitled  to  a  bill  of  costs  sKainst  the  person 
naming  him  as  such  co-respondent,  which  bill  of  costs  sbnll  con- 
sist only  of  the  sum  now  allowed  by  law  as  a  trial  fee,  and  dis- 
bnrseinentR,  and  such  co-respondent  shall  be  entitled  to  have  an 
execution  issue  for  the  collection  of  the  same. 
i<L.M  N^MbHiL.  ivn,  ota.in)L.UM,  oii.a«i.  in  •irsat  Sept.  i,  ibw.  e«e  ninii, 

I  1TB8.  IVkrii  dlTOrne  denied,  altbonsh  adalterr  proved. 

lo  either  of  the  following  cases,  the  plaintiff  is  not  entitled 
to  a  divorce,  although  the  adultery  is  established: 

1.  Where  the  offence  was  committed  by  the  procurement  or 
with  the  connivance  of  the  plalnJifT. 

2.  Where  the  ofFence  charged  has  been  forgiven  hj  the  plalntUt. 
The  forgiveness  mar  he  proved,  either  nffirmatlveir,  or  by  the 
Tolantary  cohabitation  of  the  parties,  wiUi  the  knowledge  of  the 
tftCt 

8.  Where  there  has  been  no  express  forgiveness,  and  no  volnn- 
tarr  cohahitation  of  the  parties,  but  the  actioD  was  not  com- 
menced within  Sve  years  after  the  discovery,  by  the  plaintiff, 
of  the  offence  charged. 

4.    Where  the  plaintiff  has  also  been  guilty  of  adultery,  under 
■nch  circa mstances,  that  the  defendant  would  have  been  entitled, 
If  innocent,  to  a  divorce. 
IB.  8.  iw,i43!  Uitn.cb.  in. 

I  ina.  [AB'd,  18WI,  1»00.]  nesml»U«M  when  aetloB 
kr*«Kkt   br  -wife. 

Where  the  action  is  brought  by  the  wife,  the  following  regula- 
tJooa    apply   to   the   proceedings; 

1.  The  lesitimacy  of  any  diild  of  the  marriage,  horn  or  be- 
cottea  before  the  commencement  of  the  action,  is  not  affected 
by   the  judgment  dissolving  the  marriage. 

2.  [AiM'd,  ISM,  19O0.)  The  court  may,  in  the  final  Judgment 
diaaolving  the  marriage,  require  the  defendant  to  provide,  suit- 
ably for  the  education  and  maintenance  of  the  children  of  the 
marriage,  and  for  the  support  of  plaintiff,  as  Justice  requires, 
haritiK  regard  to  the  drcumatances  of  the  respective  partlefi; 
and  may,  by  order,  upon  the  applicntion  of  either  party  to  the 
■ction,  and  after  due  notice  to  the  other,  to  be  given  in  such 
manner  as  the  court  shall  prescribe,  at  any  time  after  Qua  I 
JndgDient  whether  heretofore  or  hereafter  rendered,  annul,  vary 
or  modify  such  a  direction.  But  no  such  application  shall  be 
made  by  a  defendant  unless  leave  to  make  the  same  shall  have 
been  previously  granted  by  the  court  by  order  made  upon  or 
without  notice  as  the  court  In  its  discretion  may  deem  proper 
after  presentation  to  the  court  of  satisfactory  proof  that  justice 
requires  that  such  an  application  should  be  eatertaiued. 
L.tas,  ell.  m.-L.  uai.oh.7U.   InallMt  B*pt.l.lMO. 

3.  If,  when  final  judgment  is  rendered,  dissoMng  the  marriage, 
the  plaintiff  Is  the  owner  of  any  real  property;  or  has.  In  her 
MBsesffon  or  under  her  control,  any  personal  property,  or  thing 
ID  action,  which  was  left  with  her  by  the  defendant,  or  acquired 
by  her  own  ioduatry,  or  given  to  her  by  bequest  or  otherwise; 
or  if  ah*  ia  or  may  tharaafter  become  endtiM  to  any  prop«rty. 


c.l5,LLl 

__   _  idaDt  tb. 

t  therein,  absuluto  or  couliugeut,  before  o 
her  (Ifslli. 

4.  \\'here  final  judgment  is  rendered  dissolving  the  nu 
the  plaintifTs  inchoate  right  o(  dower,  in  any   real  properlA 
wUii;|j  tile  defendant   thch   is  or  was  theretofore   Belied.  Il  I 
affected  by  the  judgment, 
L.  lew,  Gti.  an. 

I   ITOO.    Id.)  when  uptloii  bronKht  br  liaiibBad. 

Where   the   action   is  brought   by  the   hiieband.   tbe  folM 
reenlntions  apply  (o  the  jiroeeedingar 

1.  The  legitimacy  of  a  child,  bom  or  begotten  before  the  a 
mencemeiit  of  the  oSence  charged,  is  not  affected  by  a  jii<l0i  , 
dissolving  the  mnrriage;  but  the  leKitimacy  of  any  other  d 
of  the  wife  may  be  determined,  as  one  of  the  isHues  in  the  uc 
In  the  nbsonce  of  proof  to  the  contrary,  the  legitimacy  of  *B 
children,  begotten  before  the  commencenient  of  the  t  ''  - 
be  presumed. 

2.  A   judgment  diuolvlng   tbe   mftrrioge   doex  not  iuipalr. 
otherwiHe  affect,  the  plaintiff's  rlghta  and  interest*,  in  and  (oi 

real  or  personal  property,  which  the  defendant  o 

when  the  judgment  is  rendered. 

3.  ^^'here  judgment  is  rendered  disaolTing  tlie  marriajre. 
defendant  ia  not  entitled  to  dower  in  any  of  the  plaintir*  n 
property,  or  to  a  diatribiitlve  share  iu  his  personal  properly. 

g  1701.    MHTrlB.Ke  lifter  dlTorcc  tor  adnltcrj-. 

Where  a  marriage  is  dissolved,  as  prescribed  in  this  a 
tlio  plaintiff  may  marry  again,  during  the  lifdime  of  the  di 
ant;  but  n  defendant,  ndjndgert  to  be  gnilty  of  Bdnlterr,  ■ 
not  marry  again,  until  the  death  of  the  plaintiff.  Bnt  thiaj 
fion  does  not  preveot  the  remarriage  of  the  parties  to  the  a'"*" 
Id.,IM.    BmL.1B7»,cIi>.1M»0  ■  ■■ 
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AKTICLB  THIRD. 

Action  for  a  BeparatioJi, 

■•e.  im.  Fqr  wliat  raue*  metiOD  rut  ■»  maloUliwd. 


ITM.  BDppnit,   miLnlaiunce,   etc.,  of  wlfa   iiHl  cliUdnn, 

I  ITSS.  For  ivluit  eanaes  «ctloii  ma^  lie  m&Iiitalned* 

In  either  of  the  coiea  specified  in  the  next  KCtioa,  an  action 
tns7  be  maintained,  by  a  huebanct  or  ivlfe,  against  tbe  otliet 
partr  Id  the  marriage,  to  procure  a  judgment  eeparating  tbe 
parties  from  bed  and  board,  forever,  or  for  a  l^itcd  time,  lot 
either  of  the  following  cauHes: 

1.  The  cruel  and  inhuman  treatment  of  the  plaintiff  by  the 
defendant. 

2.  Sach  conduct,  on  the  part  of  the  defendant  towards  the 
plaintiff,  as  may  render  it  unsafe  and  improper'for  the  former 
to  cohabit  with  the  latter. 

3.  Tbe  abaodonment  of  the  plointift  by  the  defendant. 

4.  Where  the  wife  is  plaintiCF,  the  neglect  or  refnaal  of  tbe 
defendant  to  proTide  for  her. 

3  r.  8.  14a,  parti  of  H  BO  and  Gl.    Be«  U  ISM,  p.  Z«),  f  12. 


i.  Where  both  parties  are  residents  of  the  State,  when  the 
action  Is  commeticed. 

2.  Wiiere  the  parties  were  married  within  the  State,  and  tha 
plaintiff  h  a  resident  thereof,  when  the  action  is  cummeneed. 

C  Where  tlie  parties,  having  been  married  without  the  State, 
have  become  residents  of  the  State,  and  hare  continued  to  be 
residents  thereof  at  least  one  year;  and  the  plaintiff  Is  such  a 
reaiden^  when  the  action  Is  commenced. 

Id.,   H  BO  and  BI  U>  part. 

(  1764.  Rrqalaitea  ot  complalat. 

The  complaint  in  sach  an  action  mnat  specify  particularly  the 
nature  and  circumatanccs  of  the  defendant's  misconduct,  and 
mnut  set  forth  the  time  and  place  of  each  act  complained  of, 
with  reasonable  certainty. 

Id.,   I  as,  uid  BBla  80. 

I    1T«B.  DefendaKt   mar  aet  up  nlalntlCa  ailsoondnot. 

The  defendant  may  set  up,  in  justi flea t ion.  (he  misconduct  of 
the  plaintiff;  and  If  that  defence  in  establlHhed  to  tbe  satisfaction 
of  toe  court,  the  defendant  Is  entitled  to  Judgment. 

Id.,   f   D3. 

I  17SS.  Bappvrt,  valntenancF,  etc.,  of  wife  and  children. 

Where  the  action   is  brought  by  the  wife,   the  court  may.  in 

tbe  floal  Judgment  of  separation,  give  such  directions  as  the 

natiir«  and  drcnmstances  of  the  case  require.     In  particular, 

tt  may  compel  the  defendant  to  provide  suitably  for  tbe  edaea- 

471 
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tloD  Bad  maiutenaoce  ol  the  children  of  the  matriagp,  and  i 
the  suppoi't  o(  the  plniiitiS,  an  lustice  requires,  baviDf-  — ^ 
to  the  circumBtaucPH  ol  the  reipcctlTe  portiea.  Aiul  t 
may,  in  bucU  an  action,  render  a  indgmcnt,  compelUiis  d 
defendant  to  make  the  proviaion  apedfied  la  this  BecUon,  <rta 
under  the  circnmatances  of  the  cose,  anch  it  Jodsme&t  ia  pi 
without  Tendering  a  judgment  of  aeporation. 

Be«3B.B.I4a,HUiindDG. 

I  ITOT.  J«dK>B«ii<  f«p  ■•pnrmHoB  Binr  be  revoked. 

Upon  tlie  Joint  application  of  the  parties,  accompaniiil  ._ 
■ntiiracforr  evidence  of  their  reconciliation,  a  jndgment  Ik 
sppnmtion,  forever,  or  for  a  Kmited  period,  rendered  "^ 
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ARTlCLn  FOURTH. 


c  ins.  Hurtad  WDBMB  dennad  t  TMldeDt  In  nrtaln  mm. 
1749.  Allmonj.  eipeuea  of  acUoo,  uid  «aMi;  bow  awaMcd. 

ITTl'  CoHodT    ■■!<)    milnleuoce   of    cbUdieo    ind    anppcirt   ol 

1714-  Bcsnlatlaoa  nspect 

t    I7«8.    Married    Tram**   deenaed    a    realdeat    Is    eerUls 

II  •  married  woman  dwells  within  the  State,  where  she  com-   , 
races  an  BCtioD  againBt  her  hoBbacd,  as  prescribed  In  eitber  of 
e  last  two  articles,  she  is  deemed  a  resident  thereof,  although 
T  husband  resides  elsewhere. 
>  B.   8.    117.    I  BT    (1   Idiii.    1M>.   am-d. 

I  ITWk  Aliaaonr,  .exveaaea    ol    aoMoa    aad    eosta)    hoir 
vardcd. 

Where  an  action  a  broaght.  Bi  prescribed  in  either  of  the 
It  two  arlictes,  the  court  may.  In  Its  dtscretlon.  during  the  pen- 
v<T  thereof,  from  time  to  time,  mnke  and  modify  an  order  or 
ders,  requirinit  the  husband  to  pay  any  sum  or  sams  of  money 
cnaary  to  enable  the  wife  to  carry  on  or  defend  the  action,  or 
proTide  suitably  tor  the  education  and  maintenance  of  the 
liMren  of  the  marrlsKe.  or  for  the  support  of  the  wife,  haTlng 
sard  to  the  circumstances  of  the  respective  parties.  The  final 
riitment  in  such  an  action  msy  award  costs,  in  favor  of  or 
nfnM  either  party,  and  an  execution  may  be  issued  for  the  col- 
Etion  thereof,  as  In  an  ordinary  case;  or  the  conrt  may.  In  the 
dgment,  or  by  an  order  made  at  any  time,  direct  the  costs  to 
■  paid  ont  of  any  property  sequestered,  or  otherwise  in  the 
•wer  of  tl>e  court, 
a.  |«. 


,     „        , .__._«  pr*' 

n  either  of  the  last  two  articles,  n  cause  nf  action,  against 

IS  plaintUf  and  in  favor  of  the  liefendant,  arisine  under  either  of 
Id  articles,  may  t>e  interposed,  in  connection  with  a  denial  of  the 
aterial  allegations  of  the  complaint,  as  a  counterctaim. 

t  ITTl.  [Am'd,  18SB.]  Caatodr  and  BtalntsBaaee  of  okll- 
r«%   «Bd    aavvort   of   vlKtatlC 

Where  an  action  is  bronght  by  either  husband  or  wife,  as  pre- 
tibed  in  either  of  the  last  two  articles,  the  court  must,  eicept  as 
ItcrwiBe  expressly  prescribed  In  those  articles,  give,  either  In  the 
ul  judgment,  or  by  one  or  more  orders,  made  from  time  to  time. 
;ton  final  judgment,  snch  directions  as  Jnstlce  requires,  between 
<e  parties,  for  the  custody,  care,  educatlor,  and  maintenance  of 
V  Of  the  children  of  the  marriage,  and  where  the  action  ia 
moght  by  the  wife,  for  the  suKiort  of  the  plaintiff.  The  court 
■y,  by  order,  upon  the  application  of  either  party  to  the  action, 
tl«  dne  notice  to  the  other,  to  be  given  in  snch  manner  as  the 
«T8 
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court  Bball  prescribe,  at  any  time  after  final  jadgmont,  annnt,  tuij 
or  modify  such  directions.  But  no  Bucti  applicatioD  ehaU  be  made 
b;  a  defendant  unless  leave  to  make  ttie  same  Bball  hare  been  pre- 
Tiously  graoled  bj  the  court  by  order  made  uimn  or  without  notkt 
as  the  court  in  its  discretion  may  deom  proper  after  presentatka 
to  the  court  of  aatistactory  proof  that  Justice  requires  that  Boch 
an  application  should  be  entertained. 

L.  1S9S.  ch.  891. 

I  1772.  Hnpport,  malBfenftnoe,  eto^  of  *rlfe  ■■d  «kU4i«B. 
9e  qa»trft  tl  on* 

Where  a  judgment  rendered,  or  &d  order  made,  as  vreecribed  in 
this  article,  or  in  either  of  the  last  two  articles,  requires  :-.  hus- 
band to  provide  for  the  education  or  maintenance  of  any  of  the 
children  of  a  marriage,  or  for  the  support  of  his  wife,  the  court 
may,  in  its  dincretion,  also  direct  him  to  give  reasouable  Becnril?, 
in  such  a  manner,  and  within  snch  a  time,  as  it  thinks  proper,  for 
the  payment,  from  time  to  time,  of  the  sams  of  money  reqnired 
(or  that  purpose.  I(  he  fails  to  give  the  secnnty,  or  to 
make  any  payment  required  by  the  terms  of  sacb  s.  judgment 
or  order,  whether  he  bos  or  has  not  given  secnrity  therefor;  or  ts 
pay  any  sura  of  money  which  lie  is  required  to  pay  by  ■□  order, 
made  as  prcjcribed  in  section  1769  of  thii  airt;  the  court  may 
cause  his  personal  property,  and  the  rents  and  profits  of  his  ml 

Property,  to  be  sequestered,  and  may  anmint  a  receiver  thovot. 
'he  rents  and  profits,  and  other  property,  so  sequestered,  nuty  br, 
from  time  to  time,  applied,  under  the  direction  of  the  court,  to  the 
payment  of  any  of  the  sunis  of  money,  specified  in  this  mevtki*, 
as  justice  requires. 
Id.,  I  eo,  am'd. 

VI77S.  Id.)  when  enforced  br  vnnlsIinr'B*  (or  eonCo^pl. 
here  the  husband  makes  default  iu  paying  any  sum  of 
money  s|>ecified  in  tbe  last  sec-tiou.  as  riHiuired  by  tbe  judgunit 
or  order  directing  the  payment  thereof;  and  it  appears  pre- 
sumptivfly,  to  the  satisfaction  of  the  oourt,  that  payment  caiuM 
he  enforced  by  means  of  the  proeeedinps  prencribed  in  the  la« 
section,  or  by  resorting  tfl  the  security,  it  any.  given  as  therem 
prescribed,  the  court  may,  in  its  discretion,  make  an  order  re- 
quiriug  tbe  husband  to  show  cause  before  it,  at  a  time  and  place 
therein  specified,  why  he  should  not  be  punished  for  his  failure 
to  moke  the  pnymeat;  and  thereupon  proceedinea  must  he  taken 
to  punish  him.  as  prescribed  in  title  third  of  chapter  seventeenth 
lit  this  act.  Such  an  order  to  show  cause  may  also  be  made. 
witboot  any  previous  sequcstratinn.  or  direction  to  give  aecnrity. 
where  the  court  is  satisfied  that  they  would  be  ineffectnal. 

I  1774.   [An'd,  ISOK,  190S.]      Rejtdlatlons  reapectliiK  JodK- 

tu  an  action  brought  as  prescrilied  in  this  title,  a  final  jndr- 
nieiit  eholl  not  be  rendered  in  favor  of  the  plnintiff  uiK>n  the 
defendant's  defnult  in  appearing  or  pleading,  unless  either  tbe 
summnns  and  a  copy  of  the  complaint  were  personally  served 
upon  the  defendant;  or  the  copy  of  the  summons  delivered  to  the 
defendant  upon  personal  service  of  the  summons,  or  delivered 
to  him  without  the  state,  or  published,  puranant  to  an  oritt 
4T4 
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for  that  pariXMe,  obtained  as  prescribed  in  chapter  Rftb  of  tbia 
aot  coDtaina  the  following  words,  or  words  to  the  Baiiie  effect, 
le^bly  wrilten  or  printed  Qpon  the  face  thereof,  to  wit:  "Action 
to  anuul  n  raarrloge;"  "action  for  a  dlvorre;"  or  "action  for  a 
separation;"  sccordiog  to  the  article  of  this  title,  under  which 
the  action  is  brought.  Where  the  BumoiouB  is  perHonally  served, 
but  a  copy  of  the  complaint  Is  not  served  therewith;  or  where 
a  copy  of  the  sammons  and  a  copy  of  the  complaint  are  delivered 
to  the  defendant  without  the  state,  thi!  certificate  or  nfOdavit 
proTtng  service,  mnat  affirmatively  Btate.  in  the  body  thereof,  . 
that  such  an  inHcription,  tietting  forth  a  ropy  thereof,  ivas  so 
written  or  printed  upon  the  face  of  the  copy  of  the  Hummons 
delivered  to  the  defendant.  No  final  judfcment  annulling  a  mar- 
riatle.  or  divorcing  the  parties  and  disRolving  a  niarringc.  shall 
bf  entered,  in  an  action  bronght  under  either  article  first  or 
artirle  sei'ond  of  thin  title,  until  after  the  expiration  of  three 
montha  after  the  filing  of  the  decision  of  the  court  or  report  of 
the  referee.  After  the  expiration  of  aaid  period  of  three  months 
final  Jodmnent  shall  be  entered  as  of  course  upon  said  decision 
or  report  unless  for  sufficient  cause  the  court  in  Ihc  meantime 
shall  have  otherwise  ordered.  FfKin  filing  the  decision  of  the 
court  or  repoi^  of  the  referee,  a  judgment  nnuulling  a  marriage 
or  divorcing  the  parties  and  dissolving  a  marriage  shall  be  inter- 
lomtory  only  and  shall  provide  for  the  entry  of  final  judgment 
granting  such  relief  three  months  after  the  entry  of  interlocutory 
judgment  nntess  otherwise  ordered  by  the  court.  The  interlocu- 
tory iuditment  may,  in  the  dixcretion  of  the  court,  provide  for 
the  pajrment  of  alimony  until  the  entry  of  final  judgment;  it  may 
incluiie  a  judgment  for  costs,  when  costs  are  nwnrded.  in  which 
rase  Raid  judgment  for  coats  shall  be  docketed  by  the  clerk,  and 
tberenpon  shall  have  the  same  force  and  effect  as  if  docketed 
upon  ine  entry  of  final  judgment  therein,  except  that  it  shall  not 
be  pnforcible  by  execution  or  punishment  until  the  entry  of  final 
Judgment  In  an  Id  action. 


D,g,t,ioflb,GoogIe 


AHTICLB   I 


Action  bp  a  corporation,  and  action  againat  a  eorporatlo*, ; 
Ttcover  damages  or  property. 


ITSO.  Wbeo  tor»l(Ti  corpsnllom  mtT  Iw  me*. 

I  1T75.  Oompl*i>t  in  netlona  l>T  op  avBlB* 

In  an  action  brought  by  or  against  a  corporation,  the 

mnat  aver  that  the  plnlntitf,  or  the  defendant  ft«  the  cm ^.j 

is  a  corporation;  must  state  whether  it  is  a  domestic  or  f<^3 
corporation;  and,  it  the  latter,  the  State,  eoootty,  or  goTcrnj* 
hy  or  tinder  whose  laws  it  was  created.  But  the  plaintiff  n*™! 
set  (orth,  or  specially  refer  to  any  act  or  proceeding,  by  or  DM 
whiirh  the  eonioratioD  was  created.  ' 


I  tm.  ■WIie«  proof  ot  B»rpor«te  exIatcBoe  waMumiil^ 
In  an  action,  brought  by  or  against  a  corporation,  the  lil«i|J 
need  not  proTe,  upon  the  trial,  the  eiiatence  of  the  corpwyj 
unless  the  answer  Is  Tcrifled,  and  contains  an  affirmative  »]"■ 
tion  that  the  plaintiff,  or  the  defendant,  as  the  case  mar  b^  * 
not  a  corporation. 
la.,  I  S.  BmM;  L.1864.  eh.  «2  (8  Mm.  IBB).  iDd  L.  I8JB.  A.  BM. 

1  177T.  MIsaoBier,  wbem  wbItoA. 

In  an  action  or  special  procecdinit,  brought  by  or  against  ««J 
poration.  the  defendant  is  deemed  to  have  waived  any  "i™^ 
In  the  statement  of  the  corporate  name  nnleaB  the  "nlnio»«" 
pleaded  in  the  answer,  or  other  pleading  in  the  defeudantf  oem* 

M..  I  14,  «»■<!. 

I  1T78.  Actlo>  acatut  A  eiwpo»»tI«n  Byom  m  ■•!*,  ••» 

In  an  action  against  a  foreign  or  domestic  corporation,  to  ifr 
cover  damagea  for  the  non-payment  of  a  promissory  note,  or«»« 
evidence  of  debt,  for  the  absolute  payment  of  money,  umo  "^ 
mand,  or  at  a  particular  time,  an  order,  extending  the  Uffle" 
answer  or  demur,  shall  not  be  granted,  except  by  the  m"",  BP» 
notice  to  the  plaintiff's  attorney.  In  such  an  action,  no'*''^ 
defendant  serves,  with  a  copy  of  his  answer  or  demurrer,  t°V 
of  an  order  of  a.  judge,  directing  that  the  issues  presented  oyi" 

47« 
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pleadings  be  tried,  tb«  plaintiff  may  take  jodgDiGnt,  as  in  cnae  of 
default  in  pleading,  ut  tbe  ezpiratioa  of  twent;  dajTB  after  eer- 
Tice  of  a  cop7  of  the  complaiiit,  either  perBOiinltf  with  the  sum- 
moDB,  or  upon  the  defendaQfa  attorney,  purHimnt  to  his  deninud 
therefor;  or,  if  the  service  of  the  anminoUB  wbh  otherwise  than 
prraousl,  at  the  ezpiratloD  of  twenty  days  after  the  Berrice  is 
complete. 

3  R.  S.  «E8,  H  S,  B  ud  ID. 

I  tTT9>  'When  forelan  eovtmratlan  mar  »•• 

An  action  may  be  maintaiaed  by  a  foreign  corporation.  In  lilce 
manner,  and  subject  to  the  same  regulations,  as  where  the  action 
is  brought  by  a  domeatic  corporation,  except  as  otherwise  spee- 
tally  prescritied  by  law.  But  a  foreign  corporation  cannot  main- 
tain an  action,  founded  upon  an  act,  or  upon  a  liability  or  obli- 
gation, eiprees  or  implied,  arising  out  of,  or  made  nnd  entered 
into  in  oonslderntion  of,  an  act,  which  the  Ihwb  of  the  State 
forbid  a  corporation  or  association  of  individnals  to  do,  without 
expreaa  aothority  uf  law.  This  section  does  not  affect  the  validity 
of  s  meeting  of  the  stockholders  or  directors  of  a  foreign  cor- 
poration, held  within  the  State,  where  such  a  meeting  is  author- 
ized by  the  laws  of  the  State,  conutry,  or  goTernment  bj  or  under 
which  tbe  corporation  is  created;  or  of  an  act,  done  at  such  a 
meeting,  which  is  not  In  conflict  with  the  same  laws,  or  tbe  laws 
of  the  Bute.     /7/ MY.f?f(SSi)  ■ 

M.,  H  1  u>d  2;  L.   18T8.  en.  SU  (•  Bdm.  <RS). 

porSitlaB  nsar  be  aBeal. 

„ .._  Mrporatlon  may  be  maintained  by 

I  resident  of  the  State,  or  by  a  domestic  corxwration,  for  any 
cvuse  of  action.  An  action  against  a  foreien  corporation  may  be 
maintained  by  another  foreign  corporation,  or  by  a  non-resident, 
in  one  of  the  following  coses  only: 

1.  Where  tbe  action  )s  brought  to  recover  damage*  for  the 
breach  of  a  contract  made  within  tbe  State,  or  relating  to  prop- 
erty aitnated  within  the  State,  at  tbe  time  of  the  making  thereof. 

2.  Where  It  Is  brought  to  recover  real  property  situated  within 
the  State,  or  a  chattel,  which  is  replevied  within  the  State. 

3.  Where  the  cause  of  attion  arose  within  the  State,  except 
where  the  object  of  the  action  is  to  affect  the  title  to  real  prop- 
erty situated  without  the  State. 

Co.  Pioe..  I  437;  3  B.  S..  I  IS,  sia'd;  L.  tS4e,  «h.  lOT  O  Bdm.  tT*). 
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ARTICLB  SB  coif  D. 


See.  ITBl.  Anioa  acilnit  dirccton.  etc.,  of  s  corponllDa,  tot  mla 

1182.  By    wtaom   actloa   to   Iw   bnwglit. 

f  1T8I.  Aotloa   ■■alaat  dfrectora,  «tc^  of  k   eon 
for    nalBCOadiict. 

Ad   nctioD   may  be  maintained  ngaiDSt  one  or  more 
directors,  managers,  or  other  otBcera  o(  a  <»rporadon,  t-  ^ 
a  judgment  fur  tlie  fullowioK  purposes,  or  no  much  thereof  < 

1.  CninpclliLg  tlic  dcfeudaiils  to  account  ror  ttieir  offidal 
duct,  in  tho  niatiaRenioiit  sDd  dispoBitlon  of  the  fonda.i  ' 
ei'ty,  committed  to  their  charge. 

2.  CoiDpelliug  them  to  pay  to  the  corpoi'ation,  whicb  the^ 
sent,  or  to  its  croditors,  any  money,  and  tlie  value  of  may 
erty,  whEch  they  have  acquired  to  themHelTes,  or  Iransfn 
others,  or  last,  or  wasted,  by  a,  rlolntlon  of  their  dullea. 

3.  Suspending  a.  dcfendnnt  from  cierciaing  bis  office,  wk 
appears  tbnt  he  hns  abused  his  tmet. 

4.  Removing  a  defendant  from  hla  olBre.  upon  proof  o 
tlon  of  niiBCOiiduct,  and  directing  n  new  election  to  be  held  1 
body  or  biinrd  duly  authorised  to  tiold  the  name,  In  order  b 
ply  the  vacancy  created  by  the  removal;  or,  where  there 
such  body  or  board,  or  where  all  the  members  tbercor  m 
moved,  dlrectioK  the  removal  to  be  rrporied  to  the  governor 
may,  with  the  advice  ini'  consent  of  the  sennle,  (ill  Ihe  T-ac> 

5.  Setting  aside  an  alienation  of  property,  made  by  a 
more  trustees,  directors,  mnnagers,  or  other  officers  of  a  coi 
tion,  contrary  to  a  provision  of  law,  or  for  a  pnrpOHC  forri 
the  lawful  bUBiness  and  objects  of  the  corporation,  wbei 
alienee  knew  the  purpose  of  the  alienation. 

6.  Restraining  and  preventing  such  an  alienation,  wb» 
is  threatened,  or  wliere  there  is  good  reason  to  appretaead! 
it  will  be  made. 

a  R.  S.  403,  }  «3  (S  Mm.  4S9). 

I  178S.  Br  wb«m  Bctlon  t«  be  bronvkt. 

An  action  ipny  be  brought,  ns  prescribed  in  the  last  seetio 
the  Bttorney-genemI  in  behalf  of  the  people  of  the  Stale,  o 
cept  where  the  action  is  broiicht  for  the  purpose  specified  h 
division  thlril  or  fourth  of  that  section,  by  a  creditor  of  fhi 
poratlon,  or  by  a  tmstee,  director,  manager,  or  other  offle 
(he  corporation,  having  a  general  superintendence  of  its 

Id.,  I  15.  im'd!  L.  18T0,  cb.  ISl,  I  2  (T  Bdm.  MS). 


I   1788.   TIiIb  BPtlcIc,  hovr  oonstmed. 

This  article  does  not  divest  or  impair  any  visitatorial  pow«- 
I  corporation,  which  Is  vested  by  statute  in  a  corporate  '  ' 
a  public  officer, 

M.,  I  M. 
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AnTICLH  THIRD. 

Adiam  to  protire  the  diaattlution  of  a  corporation,  and  aotumt 
to  ei^orca  th6  individvat  liability  of  the  officers  or  mettiber*  of  a 
lUirporaiion,  tntlt  or  without  a  diagolution  thereof. 


m. 

t^^iS^Tl 

CKdltor 

for  MqnHtiBtlon,  eLc 
loo. 

Id.;  bj  wlwin  to  ba 

fanii^U 

Teioi»ratr    InJnBQUi 

Pamnnent  •ml  tom: 

lemporarr   recMiBc. 

1T8B. 

ITM. 

,  ete.,  pBrtlM. 

■a  brancht  xKliut  tbc 

inia: 

!r  ■ctlo  . 

1TB3. 

intlaii  to   b*  dlitiiba 

ins. 

aiHiS?^ 

l-na.  BffMt  ot  tbli  ortlela  limited. 
I    1784.   Action   by  InAgment    oredltor   (or   BeqiieatFatloiii 

Where  finftl  judgment  for  a  sum  ot  moaej  baa  been  rendered 
sgalnst  a.  corporation  created  by  or  under  the  laws  of  the  State, 
and  an  ezecntion  luaed  thereupon  to  the  sheriff  of  the  connty, 
where  the  corporation  tranaactH  its  general  bnsineBB,  or  where 
ita  principal  office  is  located,  haa  been  returned  wholly  or  partly 
unsatiafied,  the  judgment  creditor  may  maintain  an  action  to  pro- 
cnre  a  jndgtnent  e^ueBtratlng  tbe  property  of  the  corporation. 
and  providing  for  a  dlBtribution  thereof,  aa  prescribed  in  section 
17I»  of  thia  act 

9  B.  K.  MS,  I  M  (2  Edm.  *SSt.  nn'O. 

I  ITSK.  AcUoB  la  dlHOlve  m.  carvor&tlom. 

In  either  of  the  faliowioK  coses,  an  action  to  procnre  a  JndK- 
ment,  disMlring  a  corporation,  created  by  or  under  the  lawn  of 
the  Btate,  and  forfeiting  its  coiiwrate  rights,  priTilegea  and 
Crancliises,  may  be  maintained,  a*  prescribed  in  the  neit  aectlon! 

1.  Where  the  corporation  has  remained  insolvent  for  at  least 
one  year. 

2,  Where  it  haa  neglected  or  refused,  for  at  least  one  year,  to 
pay  and  discharge  ila  notes  or  otber  evldoncea  of  debt. 

3.  Where  it  has  suspended  its  ordinary  and  iawfni  basinets  for 
at  leaat  one  year.  ,     ,  ,  _, 

4,  It  it  haa  banliinfi  powers,  or  power  to  make  loane  on  pledges 
or  deccwita,  or  to  mske  insn ran ces.i  where  it  becomes  insolvent  or 
onable  to  pay  its  debts,  or  has  Tioleted  any  provision  o(  the  act, 
by  or  nnder  which  it  was  incorporated,  or  of  any  other  act  bind- 

Id..  f  3S,  SBd  Bnt  claius  ot  }  8S.      E^  I  1787,  poat. 

I  ITSa-    [Am'd,  1(180.1    Id.)  br  whom  to  be  brODSht. 

An  action  spcciSed  in  the  last  section,  may  be  mainlained  by  the 
attorney-general.  In  the  name  and  in  bcbnlf  of  tbe  people.  And 
whenever  a  creditor  or  stockholder  of  any  corporation  suhmlta  to 
the  Bttomey-general  a  written  statement  of  facts,  verified  by 
oath,  showing  grounds  for  an  action  undpr  the  provisions  of  the 
last  Bectton,  and  the  attoniey-«enornl  omits,  for  sixty  days  after 

'      479 
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tliiB  EUbmiasion,  to  commence  an  action  specifii.-d  In  the  last  mc- 
tion,  tbeii,  and  not  otherwise,  such  creditor  or  stockholder  auj 
apply  111  llie  proper  court  for  leave  to  commence  auch  on  actioai 
and  on  ubtainlnf  leare  mar  maintain  the  same  accordinglf. 
:i  U.  3.  463,  i  40;  U  ISTO,  elk.  ISl,  fl  1  nod  T;  U  1880,  cb.  SOI. 

■  /    J  17ST>  TempovKT  InJnuetlvB. 

In  an  actiou,  brought  aa  prescribed  In  this  article,  the  conrt 
may,  upon  proof  ol  tiie  (nets  authoriziuE  the  action  to  be  maio- 
tuincd,  grant  an  iujuuctiou  order,  reatraininK  the  corporatiou,  and 
its  trustees,  directors,  mauagers  and  other  officers,  From  collect- 
ing or  receiving  any  debt  or  demand,  and  from  paying  ont,  or  in 
aoy  svay  transferriug  or  delivering,  to  any  person,  any  money, 
property,  or  effects  of  the  corporation,  duriug  the  pendency  ot 
the  action;  except  by  express  permisalon  of  the  eonrt.  Wbere  the 
action  is  brought  to  procure  the  diaaolution  of  the  corporation, 
the  injunctluD  may  also  restrain  the  corporation,  and  its  tmateeii 
directors,  muiiagera  and  other  officers,  from  exercising  any  or  ita 
corporate  rights,  privilcgcB.  or  franchises,  daring  the  pendency  ot 
the  action;  except  by  expresa  permission  of  the  conrt.  The  i»o- 
Tislons  of  title  second  of  chapter  seventh  of  this  act,  relating'  to 
the  granting,  Treating  or  modifying  of  an  injunction  order,  ap- 
ply to  an  injunction  order,  granted  aa  prescribed  la  tbim  Mctlm; 
except  that  it  can  be  granted  only  by  the  court.  Sm.M^.iZt- 

Id.,  ramiladsT  ol  H  38  iDd  «0.  ani'd.    Bm  H  003,  «M.  ISOft. 


In  such  an  action,  the  court  may  also,  at  any  stage  ttereof. 
appoint  one  or  more  reeeiTera  of  the  property  of  the  corporation. 
A  receiver,  ao  appointed,  before  final  judgment  is  a  temponry 
receiver,  until  final  judgment  ia  entered.  A  temporary  re<*!»er 
has  power  to  collect  and  receive  the  debts,  demands,  and  other 
property  of  the  corporation;  to  preaerve  the  property,  and  the 
proceeds  of  the  debts  and  demands  collected;  to  sell  or  other- 
wise dispose  of  the  property  as  directed  by  the  conrt;  to  collect, 
receive  and  preserve  the  proceeds  thereof;  and  to  maintain  any 
action  or  special  proceeding,  for  either  of  thnxe  i>iirposeB.  He 
must  qualify  aa  preBcrit>ed  by  law  for  the  qnalifieation  of  a 
permanent  receiver.  Unleas  additional  powers  are  qierially 
conferred  upon  him,  as  prescribed  in  the  next  section,  a  tem- 
porary receiver  has  only  tbc  powers  apecifled  in  this  aection, 
and  those  whlth  are  incidental  to  the  exercise  thereof;  a  re- 
ceiver appointed  by  or  pursuant  to  a  final  jndgment  in  the  action, 
or  a  temporary  receiver  who  Is  continued  by  the  final  Judrment. 
Is  a  permanent  receiver,  and  has  all  the  powers  and  antbority 
conferred,  and  Is  subject  to  all  the  duties  and  liabilities  imponed 
upon  a  receiver  appointed  upon  the  voluntary  dissolution  of  « 
corporation. 

Id.,  H  as  and  11. 

I  1TK9.  Addlllonsl  powers  And  dntlea  bibt  ■>•  ao*(«rrc4 
npoii  tenyofarr  vecelver. 

A  temporary  receiver,  appointed  as  prescribed  in  the  laat  iie«- 
tion,  is,-  In  all  respecfs,  mihjoct  to  the  control  of  the  court.  Ia 
Mdition  to  the  power*  mnferred  upon  hlin,  bj  tlie  proTtolom  ti 
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t  mar,  by  the  order  c 
or  by  an  order  BUbiw 

,  __  _,   judgment,  eonler  upoDl -   -  . 

and  Buthoritr.  and  subject  him  lo  the  dutiea  and  liabllltleB,  of  a 
permaneut  receiver,  oi  so  mucb  thereof  as  it  thlnka  proper;  excei>t 
that  be  shall  not  make  any  distribution  among  the  creditors  or 
■tockholdera,  before  final  judgment,  unlesa  he  la  specially  directed 
■o  to  do  by  the  court, 

t  B.  8.  M8,  put  at  H  U  ■Dd  ^<  "^  ^  i^^.  <*■  71.  I  1  (3  Edm.  S81]. 

I  17S0.  MaklBBT  Btookkoldera,  «le.,  vartiCB. 

Where  the  action  ia  brought  by  a  creditor  of  a  corporatioD, 
and  the  Htockholders,  directors,  truatees,  or  other  officers,  or  any 
of  them,  are  made  liable  by  law,  in  any  event  or  contingency,  for 
the  payment  of  his  debt,  the  persons,  so  made  liabie,  may  be 
made  parties  defendant,  by  the  original  or  by  a  sapplemcDtal 
complAltit;  and  their  liability  may  be  declared  and  enforced  by 
the  Judgment  in  the  action. 

Id.,  f  4». 

I    mi.   HTheB   Beyarate  aettitB  mar  ■>•  bpo«(tkt  asoisat 

Where  the  stockholders,  directors,  trustees,  or  other  officers  of 
*  corporation,  who  are  made  liable,  in  an;  event  or  contingency, 
for  the  payment  of  a  debt,  are  not  made  parties  defendant,  as 
prvacribed  in  the  last  section,  ttie  plaintiff  tn  the  action  may 
.daintaio  a  separate  action  against  them,  to>procnre  a  judgment, 
declaring,  apportloiilng  and  enforcing  thetr  liability. 

■oliatnaled    tor   f|   M    and   IB. 

I  1T9S.  ProeeedlBBB  la  either  astlon. 

In  an  action  brought  as  prescribed  in  either  of  the  last  two 
sections,  the  court  must,  when  it  is  necessary,  cause  an  account 
to  bo  taken  of  the  property  and  of  the  debts  of  the  corporation, 
and  thereupon  the  defendant's  liability  most  be  apportioned  ac- 
<*ordinfHy:  but.  If  it  affirmatively  appears,  that  the  corporation  is 
hwolrent,  and  has  no  property  to  satisfy  Its  creditors,  the  court 
may,  without  taking  such  an  account,  ascertain  and  determine 
th»  amount  of  each  defendant's  liability,  and  enforce  the  same 
accordingly. 

IB  IkB  of  H  M  ■ad  47. 

I  STMt.  Jadvnacatt  vr«|>ertr  of  cnrparatloa  to  be  tfla- 
tn  baled. 

A  final  Judgment  In  an  atrtion.  brought  against  a  corporation, 
as  prescribed  In  this  article,  either  separately  or  in  conjunction 
with  its  stockholders,  nirectorB,  tmstees,  or  other  officers,  must 
provide  for  a  just  and  fair  distribution  of  the  property  of  the 
corporation,  and  of  the  proceeds  thereof,  among  Its  fair  and 
honest  creditors.  In  the  order  and  in  the  proportions  prescrfbed 
by  law.  tn  case  of  the  volijntary  dissolution  of  a  corporation. 

Id.,   H  >T  and  t8. 

I  ITM.  U.)  stoclc  aabaevlptlOBB  to  be  reeoveved. 

Where  the  stockholders  of  the  corporation  are  parlies  to  the  ae- 
(ton.  If  the  property  of  the  corporation  Is  not  snffldent  to  dis- 
charge Its  debts,  the  interlocutory  or  final  Judgment,  as  the  case 
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icauires,  must  adjudge  that  each  stockholder  pay  into  coort  dC 
umouul  due  und  remaioiug  unpaid,  on  the  shares  ot  siuck  bcU; 
by  him,  or  so  much  thereof  as  is  oeceesair  to  sttiilj  the  detto 
at  the  corporation, 
s  s.  8.  4ea,  I  4S.  uD'd. 

I  1T»5.  Id. I  *■  to  llBbllltten  ot  dlreotora  aad  ■toekhol****- 

II  it   appears,    that  the  property  ot  the   corporation,  sad 
(ums   collected   or  collectible   from   the  atockholdere,  upon  t 
itock  BubHtriptioQs,  are  or  will  be  InsuQicieDt  to  pa;  the  debts  d 
the  corporation,  the  court  must  ascertain  the  seyersl  lotai 

which  the  directors,  trustees,  or  other  officers,  or  the  slock 

ars  of  the  corporatiou,  being  parties  to  the  action,  are  liable;  ul 
must  adjudge  that  the  same  be  paid  into  court,  to  be  applied,  m 
such  proportions  and  in  such  order  aa  justice  requires,  to  tfcl| 


I  XTBO,  BCect  of  this  «r«Gl«  limited. 

This  article  does  not  repeal  or  affect  auy  special  proTlsioa  (^ 
law,  prescriblDK  that  a  particular  kind  of  corporation  shall  eelM 
to  exist,   or  shall  be  diBgolred,   in  a  case  or  in  a  manner.  M 

ftrescribed  in  this  article;  or  any  special  proTlalon  of  law,  preseril 
Qgf  the  mode  of  enroreinK  the  liability  of  the  stockboldera  of 
particular  kind  of  corporatiou. 
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article:  kovbth. 

Action  by  tkapeople  to  annul  a  4sorporalion, 

8*e.  ITBT.  Action   by  ■tlornar-grnenl,   wben  l«f]ilatgrs  dIrvcU. 

ITSB.  LesTe;    vhra   iDd   how*  annled. 

law.  AettoD  trlnble  br  ■  jurr. 

IBM.  JodcDwit. 

Uoa.  InlnnetloR  miy  tKue. 

ISOe.  Copr  ot  ]iH)(meD[-RiU  to  be  died  slid  pnbltshnl. 

I   IIW.  AcUon    ttr    attoracr-rcscral,    irhea    lectolstua 

The  attorney-general,  wheneTer  be  ii  so  directed  by  the  legiB- 
[ature,  mast  bring  an  nttlon  agaiiiat  ,-.  corporation  created  by  or 
aader  the  lawa  o(  tbe  State,  to  procure  n  judgment,  vacating  or 
annulling  the  net  o(  incorporation,  or  any  net  renewing  the  cor- 
poration, or  continuing  its  corporate  exiBtence.  upon  tbe  gronoij 
that  the  act  bos  procured  upon  ,-.  fraudulent  suggestion  or  the 
concealment  of  a  materia!  fact,  made  liy  or  witb  the  knowledge 
and  consent  of  any  of  the?  persons  incorporitted. 

Or.   Pnw.,  I  42»;  2  K,  8.  076,  )  13  {2  nim.  600). 

1   ITWt.   Id.|  br  iMve  of  court. 

Upon  leave  being  granted,  as  prescribed  In  tbe  next  section, 
the  attorncy-geaeral'  may  bring  au  action  agalnft  a  corporation 
cre&ted  by  or  under  the  laws  of  tbe  State,  to  procure  a  judgment, 
TacatiDg  the  charter  or  annulling  the  existence  of  the  corporation, 
npoQ  the  ground  that  It  baa,  either 

1.  Offended  against  any  provision  of  an  net,  by  or  under  which 
il  was  created,  altered  or  renewed,  or  an  act  amending  the  same, 
and  applicable  to  the  corporation;  or, 

2.  Violated  any  provision  of  law.  whereby  it  has  forfeited  its 
<?harter,   or  become  liable  to   be  dissolved,   by  the  abnae  of  its 

3.  Porfeited  its  privileges  or  franchlBes.  by  a  failure  to  exer- 
ride  its  powers;  or, 

4.  I>one  or  omitted  any  act,  which  amounts  to  a  surrender  of 
ilB  corporate  rights,  privileges,  aod  franchises;  or, 

5.  Exercised  a  privilege  or  franchise,  not  conferred  upon  it  by 
lavr. 

Id..  I  430;  3  B.  8.  5S8.  i  39  (2  Edm.  «M). 

I   1799.  IiCBTet  vrlieii   and  bow  tcrttaiei. 
Before  granting  leave,  tbe  court  may,  in  Its  discretion,  reflulre 
■och  prevlons  notice  of  the  application  as  it  thinks  proper,  to  he 
giTpn  to  tbe  corporation,  or  any  officer  thereof,  and  may  bear  the 
(Mrporfttlon  in  opposition  thereto. 

U.,  (  4S1;  2  a  a.  ESS,  I  40, 

I  iSOa,  A«tI*B  triable  by  a.  Jary 

An  action,  brought  as  prescribed  in  this  article.  Is  triable,  of 
coarse  and  of  right,  by  a  jury,  as  itJt  was  an  action  specified  in 
•ectioD  06S  of  this  act,  and  without  procuring  an  order,  as  pre- 
■eribed  in  section  9T0  of  this  act 
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a  ISOl.  J adBiM cut- 
Where  auy  ot  the  matters,  specified  in  Hection  1T97  or  an- 
tioD  1798  o(  tLis  act,  are  establisbeU  in  au  action,  bronght  u 
preBcribed  in  either  ot  thoee  aoctioua,  the  court  may  render  bail 
judgment  that  the  corporatioo,  and  each  othcer  thi^reof,  be  per- 
petually  enjoined  Iroui  exercising  aaj  of  its  corporftte  rigbli, 
privileges,  and  francbigee:  and  that  it  be  dissolreil.  The  Jndc 
meut  niUBt  also  provide  lor  the  appointment  ol  a  receiver,  tiii* 
tailing  oC  an  account,  and  the  distribution  of  the  property  of  the 
corporation,  amocg  Us  creditors  and  stockholders,  as  where  s  co^ 
poratiou  Is  dlBBOlved  upon  its  voluntary  application,  as  preecribed 
In  chapter  aeventeenth  of  this  act, 
Co.  Proc..  11  442  Slid  4**;  3  B.  S.  t>7a,  ||  J*  ind  2T  (2  Edm.  WW. 

1  1B02.  iBjnnctton  maT  laanp. 

In  an  action,  brought  as  prescribed  in  this  article,  an  Injandfca 
order  may  be  granted,  at  an;  stage  of  tbe  action,  restraining  the 
corporation,  and  any  or  all  of  its  directors,  trustees  and  otlier 
officers,  from  eicrcising  any  of  its  corporate  rights,  privileges,  oc 
franchises;  or  from  esercising  certain  of  its_  corporate  righta, 
privileges,  or  frnnchlscs,  specified  In  the  Injunction  order;  or 
froj]  exercising  any  franchise,  liberty,  or  privilege,  or  traoBfcl- 
ine  any  business,  not  allowed  by  law.  Such  an  injanetion  i* 
darned  one  of  those  specified  In  secllon  603  of  this  act,  ajid  all 
the  provisions  of  title  second  of  chapter  seventh  of  this  act  ap- 
plicable to  an  iDjunclloQ  speciSed  in  that  section,  apply  to  an  in- 
Jnnctlou  granted  as  prescribed  in  this  section,  except  that  it  can 
be  granted  only  by  the  court. 

2  K.    a.    4a!.    It   Bl    iDd    33   (2   Bdm.   4S2). 

I  1808.  Copr  of  JndKiDent-i-oll  to  be  flied  and  pvhUafecC 
Where  final  judgment  is  rendered  against  a  corporation.  In  ak 
action,  brought  ns  prescribed  In  this  article,  the  altorDey-geneni 
most  cause  a  copy  of  the  judgment-ro'1  to  be  forthwith  Gled  In  the 
office  of  the  secretary  of  State;  who  mnst  catise  a  notice  of  the 
substance  and  effect  of  the  Judgment,  to  be  published,  fof  (onr 
weelcs.  in  the  newspaper  printed  at  Albany,  in  which  legal  notices 
are  rennired  to  lie  published,  and  also  in  a  newspaper  printed  Ip 
the  county,  wherein  the  prindpat  place  of  bnalueH  of  tbe  corpcoa- 
tion  V-"* ^ 
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B«.  180*.  Certiin  corpormtloM  eiwpted  (rom  ctrUIn  >rtlrl»s  ot  ttL«  tlUs. 
1800.  Oncen  iirf  •genu  ie»T  be  mmiwlleij  lo  ttMLtj. 
1808.  InjunctlDDS    iLarlsg   ictlona    bj   cndlten. 
18(r7.  Crtdlto™  nny   be   brougbt   In. 
IBM.  Wben    tttom^.-generiil    mUHt    btlne    dctloii.  ^^^^ 

ISll.'  Idi;  Dtlndleli]  Buipeiiatoii  or  remaval  dI  an  oSlcer. 

IS13.  AppIlcBtloo   ol  Ihe   Ugl   tbree   Hctloiis. 

1813.  In  ictlon  iiilnit  Rtockbolden,  mUnomer,  etc.,  ooE  iTillibla. 

I  IMM.  [Aiii*d,  1903.1  CftiUn  c«r|»ora(loiu>  eiceptvd  from 
errtmSm  wptic-lrB  of  ihls  title. 

Articles  Becood,  third,  and  lourth  of  this  title  do  not  apply  to 
a  rflJKioiis  cmptH'atiou;  to  a  luunioipal  ur  other  curporatiuu,  cre- 
st^ by  the  coDstitutioD,  or  by  or  under  thu  laws  of  the  state; 
or  to  any  corporation  which  the  reftentH  ot  the  iiuiverKity  have 
piiwer  to  dissolve,  except  upou  the  applicntiuu  o(  the  reECiita,  or 
of  the  truHtees  of  sucli  a  corporatioD,  aud  iu  aid  ot  Ita  liquidutiou 
uiiiter  Bueh  dissolntioD. 
tR.a.wt,in(3Xdiii.en.  8Muu.umt.i9ua.  l.  laot.  oh.shi.  iDeflMtAprii 

I  ISOO.  Offlcers  «Bd  acenta  mKy  be  compelled  to  teatltr- 

In  ao  action,  broaght  as  prescribed  in  artiele  second,  third,  or 
fonrtb  of  this  title,  a  atoekholder,  officer,  alienee,  or  agent  of  a 
corporation,  is  not  excused  from  ansnering  a  qaestlon,  relating 
to  the  manaKemeDt  ot  the  corporation,  or  the  transfer  or  diapo- 
sitlon  of  its  property,  on  tbe  ground  that  bis  answer  may  expose 
the  corporation  to  a  forfeiture  of  any  of  its  corporate  rightH,  or 
win  convict  him  of  a  criminal  otEence.  or  to  Bnbjeet  hira  to  a 
penalty  or  forfeitore.  But  his  testimony  shall  not  be  used,  aa 
erldence  against  him.  Id  a  criminal  action  or  special  proceeding. 
Id..  H  si.es. 

I   1S06.  iBjnnetloii  BtarluK  actions   by    credltoFa. 

In  aitch  an  a(.tion,  the  court  may.  In  its  discretion,  dd  the 
application  of  eithe-  par'y,  at  any  staKP  ot  the  action,  before 
or  after  final  judgment  and  with  or  without  security,  grant  an 
tnjnnction  order,  restraining  the  creditors  of  the  corporation 
from  bringing  actions  against  the  defendants,  or  an;  of  them. 
(or  the  recovery  ot  a  snm  of  money,  or  from  taking  any  further 
nroce«diiigs' In  such  actions,  theretofore  commenced.  Such  an 
tnfnnction  has  the  same  effect,  and,  except  as  -otherwise  ei- 
pre<aly  prescribed  in  this  section,  is  Hubject  to  the  same  provisionn 
of  law,  as  If  each  creditor,  upon  whom  it  ie  served,  was  named 
therein,  and  was  a  party  to  the  action  in  which  it  is  granted. 

M..    f    ES  Id   part. 

I  180T.  [AH*d,  ISStt.]    Credltora  may  be  bronslit  In. 

In  Bach  an  action,  the  conrt  may,  at  any  stage  of  the  action, 
before  or  after  final  Jndgraont.  mnke  an  order  reqnlring  all  the 
creditors  of  the  corporation  to  exhibit  and  prove  their  claims,  and 
thereto'  malte  themselvCH  parties  to  tbe  action,  in  such  a  manner, 
and  fn  each  a  reasonnble  time,  not  less  thnn  six  months  from 
tbe  first  pabUcatkm  of  notice  of  the  order,  as  the  court  dlrecti; 
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and  that  the  creditors,  .who  make  default  In  bo  doing,  • 

preUutled  Irom  all  bt'ueSt  of  the  judgment,  and  Lrom  aiij'  Oaul 
liaa  ivhkh  may  lie  made  Ibereunder,  except  aa  hereiiuincr  ] 
Tided.    Notice  of  Ihc  oider  mUEt  be  given  by  publication,  in  ■ 
Dewspapeiu,  and  for  such  a  length  of  time,  aa  the  court  dini 
Notwithetaudiug  such  an  order  any  audi  creditor  who  shaT 
bibit  and  prove  ills  claim  in  the  manner  directed  therebj', 
proof,   hy  ulhdarit  or  otbertvJEe,   that  he  has  had  no   notja 
knowledge  thereof  in  time  to  complf  therewith,  any  time  b 
au  order  la  made  directing  a  final  diatribution  of  the  ajse 
Bueh   corporation,   Bhall   be  entitled  to   have  hta  claim   recc 
and  ahali  have  the  same  rights  and  benefits  thereon,  ao  far  ■ 
nsBets  of  such  corporatloa  then  remaining  nndistributed  may 
iler  pOEHlble,  ae  If  his  claim  had  been  exhibited  and  jiroved  w 
llie  time  lltnited  -by  such  order. 

B«iUBlDder  ot  i  M;  L.  1886,  eb.  072. 

I  ISOS.  Wken  attomer-ffcnenil  mnat  brlns  metlam. 

Where  the  attorney-general  haa  good  reason  to  beliCTe, 
on  nctloTi  can  be  mnlutaiued  In  behalf  of  the  people  of  the  £. 
08  prescrilicd  in  article  Bocond,  third,  or  fourth  of  this  title,  e: 
section  1797  of  this  act.  he  must  bring  an   acliou  accordi  _ 
or  apply  to  a  competent  court  for  leave  to  bring  an   nclion, 

the  case  reQuIrte;  if.  In  bis  opinion,  the  public  iotereets  r> 

that  an  action  rhonld  be  brought  In  n  case  where  the  netio 
1>e  brought  only  by  the  attorney-generni  in  behalf  of  tbe  p« 
if  a  creditor,  stockholder,  director,  or  trustee  of  the  corponitj 
applies  to  the  atlorney-genernl  for  that  purpose,  and  furnisjiea 
Mcurity  required  by  lew,  the  attorney-generni  mnst  btioK 
action,  or  apply  for  leave  to  bring  it,  if  he  has  good  reason  to  _ 
Neve,  that  It  can  be  mnintnlned.  Where  such  an  appIicatJoK 
made,  section  1086  of  this  act  applies  thereto,  and  to  tbe  ft« 
brought  in  pnrsuanee  thereof. 

Sm  Co.  Proc.,  i  430;  ilio.  |  19S0,  poit, 

I  180&.  Rc«QlBlt«B  of  iBjanctlOB  BKalnat  corpoimtlAM 


An  injuuctian  order,  saapeuding  tbe  general  and  ordinary  . 
neas  of  a  corporation,  or  of  a  joint-stock  association,  oonsistlii, 
seven  or  more  iutsoiir,  or  HUsiiending  from  oflloe.  or  r^straii 
from  the  performance  of  his  duties,  a  trnslee,  direitcir,  or  oL, 
officer  thereof,  ciin  be  granted  only  by  the  court,  upaa  notice' 
the  application  therefor,  to  the  proper  oBecr  of  the  corpora.tr 
or  asflocintion,  or  to  the  trustee,  director,  or  other  offlc  '  ' 

If  snch  on  injunction  order  is  made,  otherwise  than  a: 
In  this  section,  it  is  void. 
L,  1R70,  tb.  161,  I  1  (T  Edm.  601),  «m-d.    See  H  1T8T,  1810. 

I  IRIO.  [Am'di  1908.]  Id.|  ot  ord«r  nppoInllBR-  revel' 
In  cerlnln  cnmt». 

A  receiver  of  the  property  of  a  corporation  cau  be  aivoinM 
only  by  the  court,  and  in  one  of  tbe  following  eases; 

1.  An  action,  brought  as  prescribed  in  article  second,  Ihird 
fourth  of  this  title. 

2.  An  action  brought  tor  the  foreclosure  ot  a  mortgn^  up 
the  property,  ot  whicb  the  receiver  i«  appoitited.  where  the  dm^ 
gage  debt,  or  the  interest  tbereapon.  has  remained  unpaid,  ; 
least  thirty  days  after  it  was  pii.vuble,  and  after  paytnent  tlieii 
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was  duly  JemaQiled  of  the  proiwr  nfilcer  of  the  conMration  and 
irhcro  pither  Iht-  micouk'  of  the  pruprvly  is  xpecifieRlly  tnoTtKaKCil. 
or  the  property  Ititelf  is  probably  inHiilficleut  tu  iiay  the  luortKiiKe 
dPbt. 

3.  An  aetion  lironeht  by  thy  attomey-generol.  or  by  a  utiifk- 
holder,  to  pn^Herre  the  aRNPtH  of  a  onrporntinu,  having  uo  oliicer 
empowered  to  hold  the  same. 

4.  A  opeclal  proceeding  for  the  voluntary  diBaolution  o(  a  cor- 
pora tJon. 

!>.  [Added,  1003.]  Upon  the  npplitation  of  the  regents  of  the 
nnf'Fersilt)',  in  aid  of  the  lliiuidalinn  o(  a  I'orporation  whose  di»- 
mdutioii  Ihej  contemplate  or  have  derreeil;  or  upon  the  applit-n- 
tion  of  the  tniiiteen  of  anch  a  corpornlion,  with  notice  to  the 
rftcents. 

Whert-  the  receiver  in  appointed  in  iiii  aclion.  otherwiHp  than 
b^  or  puDiuant  to  ii  tins]  jiidKinent,  notk'e  o(  the  application  for 
his  appointment  must  be  given  to  (lie  prci|)er  offleer  of  tiie  eor- 

f  INII.  Id. I  at  Judicial  naiiiieDKlnii  or  remOTOl  of  an  oflloer. 

A  truate*",  director,  or  other  offit-er  of  n  corpomtion  xhall  not 
be  BUMpended  or  removed  troni  office,  by  n  court  or  judge,  other- 
witK^  than  by  the  final  judjcmeut  of  n  rompeteiit  court,  in  Bit  ac- 
tion brought  by  the  nttomey -general,  aa  prescribed  in  Hectioii 
1781  of  this  act. 

ij..  I  2,  .m'li.  a....  1  nso.  .ni,.. 

I   1R12.  Appllpatlon'  of  Ibr  last  three  iiectlanH. 

The  Inat  three  sections  apply  to  an  action  or  specinl  procee<ling, 
ajmlnst  a  corporation,  or  ioint-Btock  HRsociatiun  created  by  or 
undiT  the  lawa  of  the  State,  or  a  trustee,  director,  or  other  officer 
thereof:  or  against  a  corporation,  or  joint-stock  association,  cre- 
ated bj  or  under  the  law*  of  another  state,  government,  or  coun- 
tr;'.  or  a  truatee,  director,  or  other  olflcer  thereof,  where  the 
eurpnrution  or  nasociation  dnca  bnainens  within  tiie  folate,  or  has. 
within  the  State,  a  businesa  agency  or  a  Gacal  agency,  or  an 
agen<Tr  for  the  transfer  of  ita  Ktnck. 

Id..  I  6.  .md:  L.  mn,  .h.  M8.    s.*  1  2W>. 

I  1818.  In  aelloB  Bcalnat  ■  took  hold  era,  niliiHom*r,  etc., 
a*«  ■.vBlIable. 

Wbere  an  ni-tion.  authorized  by  a  law  of  the  Rtnte,  )s  broiiKht 
atcainxt  one  or  more  persona,  fls  atockholdera  of  a  corporation  or 
joint-fluek  nasociiition,  an  objection  to  any  uf  the  priiceedinpt 
eannot  Ire  taken,  by  a  peraon  properly  made  a  defenc^nnt  in  the 
action  on  the  ground  that  the  plaintiff  haa  joined  with  hiui.  an  a 
defendant  In  the  action,  a  pertou,  whose  name  appears  on  the 
Btock-booka  of  the  corporation  or  nssodation.  as  a  stockholder 
thereof,  by  the  name  ho  oppearing;  but  who  is  misnamed,  or 
dead,  or  is  not  liable  for  any  cause.  In  anch  a  case,  the  conrt 
niajr.  at  any  time  before  final  judmnent,  npon  motion  of  either 
paiiT,  amend  the  pleadings  and  other  papers,  without  prejudice 
to  the  previonx  proi'cedings,  by  substituting  the  true  non^e  of  the 
person  intended,  or  by  striking  out  the  name  of  the  person  who  is 
dead,  or  not  liable,  and.  in  a  proper  case,  inserting  the  name  of 
bis  representative  or  Hnccesaor. 
L.  iMt, *.  1S7. 1 » (TMm. M). 
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TITLE  III, 
ActionB  relftting  to  the  eatate  of  a  decadeat. 

a.  Action  liT  H.  creditor  Bgnlnit  hli  debloi'a  Deit  ot  kin,  !(«•(•••  bA 
a.  Action   to  nMbUsfa   or  rmpenCh  >  will. 

ARTICLE  FIRST. 

Action  by  or  against  an  executor  or  adminiahvtor, 

4.  Action,  etc.,  \ry  and  "giilnit  eiccnlor,  etc.,  to  be  braogbt  In  rcjn- 


1823.  DeccdpnL'K   r«il   property    Dot   bound    b;   ]od(tiicnt  'kcilnat   < 


18ST.  Securllr   nuy  be   required   fram   a   legatee. 

1830.  Actton  ■gilnat  eiemtor,  etc.,  wbo  lug  been  toperwded. 
ISal.  False  pleidlnK  by   eiorutor.  etc, 
1833.  niien  iDTentory  uiny  be  eoDtradlded. 
1833.  LIsbllUf  tor  UDCollecled  demaiKla. 

1S3G.  Coats:    buw    nnanled. 
1836.  Id,:  wben  iwarded. 

I  1814.  Action,  etc.,  br  and  aKain't  nceentov,  etc,  t*  »• 
bFoavtat  Id  reprfaenfaflve  capacltr. 

An  net  ion  or  siicrlal  proceeding,  hereafter  commenced  hy  an 
exetrutor  or  admliiiBirntor,  upon  n  cflnse  of  oi^iou,  i-jloogliig  ti> 
him  in  his  representntive  cnpftcily,  or  nn  action  or  special  pro- 
ceeiiine,  herpnfler  coramenccd  a^calnat  him,  except  where  it  ii 
hronirlit  to  eharirc  him  perBonaKy.  muat  be  brought  by  or  axaiiut 
htm  in  Ills  rcpreeenlativc  capacity.  A  judgment,  Id  an  action 
horpafter  commpneed.  recovprpd  agalnat  nn  execntor  or  admlnb- 
tra(or,  without  deKcrlbing  him  in  hia  repreRentative  eapBcity,  tajt- 
not  be  enforced  ngniiiHt  the  property  of  the  decedent,  except  Iff 
the  special  direction  of  the  eourt,  contained  therein. 

t   181S.   'WhEn    rrmniMil    Bi>«    TtpreaentntlTe     esmava    vt 

action    mar    be    Joined. 

An  action  may  be  brought  against  an  executor  or  admlDtstrator. 
peraonally,  and  also  in  bis  repiesentaUve  capacity,  In  either  of 
the  following  cases: 

1.  Where  the  complsint  seta  forth  a  canae  of  action  aKalnat 
him  In  both  capacities,  or  stales  facts,  which  render  it  nncertain.- 
in  which  caparity  the  canse  of  action  exists  against  him. 

2.  Where  the  complaint  sets  forth  two  or  more  caaaes  of  ac- 
tion against  the  defendant,  in  dlEfeient  cnpadtlea,  all  ot  vhic^ 
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gnw  out  of  the  eame  transaction,  or  trnnsiirtionB  eooaccteci  with 
the  same  BUbjeet  o(  action:  dn  not  require  different  places  or 
modes  of  trial;  and  are  not  ineonaiatent  witii  piicb  other. 

In  «  caee  apecified  in  thia  section,  a  judgment  for  the  plaiutiS 
for  a  anoi  o(  money  must  distinctlr  ahow,  whether  it  ia  awarded 
a^lnst  the  defendant  peraonall?,  or  iu  hia  repreaentative  cft- 
pacltj. 

Sm  I  4M.  Mbd.  «,  ant*. 

I  1818.   Id.|  BepArate   dinketm  sad  execntloita. 

Id  a  caae  specified  in  the  Ian  aeetion,  or  where  coeta,  to  be 
collected  out  of  the  indiTidnal  propei'ty  of  an  executor  or  Hdmin- 
iatmtnr,  nre  awarded  in  an  action  by  or  sBainat  hitn  in  hla  repi'e- 
aeutatiTe  capacity,  bo  much  of  the  iudgment,  aa  awarda  a  aum  of 
tuoueT  ngainat  him  peraonally,  may  be  acparately  docketed,  and  a 
EcpnrHte  execution  may  be  issued  thereupon,  as  if  the  judcment 
contained  no  award  agdinst  him  in  his  repreaentatire  capacity. 

f  181T.  ReVBlktIoiia,  when  Bamc  ot  the  exeontora,  •to.t 
arc  mat  numoned. 

Id  &d  action  or  apecia!  proceeding  against  two  or  more  eiecntora 
or  ndminiitratots,  reprcacntlng  the  same  decedent,  all  are  con- 
sidered aa  one  person;  rtid  those  who  are  first  served  with  proceaa, 
or  first  nppear,  must  anawer  the  plaintiff.  Separate  anawera,  by 
different  Lieculora  or  administrators  cannot  be  required  or  al- 
lowed, except  by  direction  of  the  court.  Judgment  in  favor  of 
the  plaintiff  may  be  entered,  and,  in  a  proper  case,  execution  may 
be  loaned,  against  all  the  defendants,  as  if  all  had  appeared.  Bnt 
thia  section  docs  not  afCeet  the  plaintitTs  right  to  bring  into  court 
Ul  the  eiecntors  or  administrators,  who  are  parties. 

1  a.  B.  M8,  U  B  ina  t  (2  Edm.  467),  iio'd. 

I  1818.  Execntora  who  bnre  act  qaatlded,  »ot  Bcoesaarr 
purtles. 

One  of  two  or  more  eiecntors,  to  whom  letters  testamentary 
have  not  been  issued,  is  not  a  neceaaary  party  to  an  action  or  - 
■PmUI  proceeding,  in  favor  of  or  against  the  eiecntora,  In  their 
representative  capacity. 

L.  tS38.  eh.  I4a,  t  1  H  BdD.  B*»). 

I   1810.   AvltoB  br  IsKBtee,  etc,  asBliiBt  esce*tor,  eie. 

If,  after  the  expiration  of  one  year  from  the  granting  of  let- 
ten  testamentary  or  letters  of  adminiaf ration,  an  eiecntor  or  nd- 
■niDirtrator  refuses,  npon  demand,  to  pay  a  legacy,  or  distribu- 
tive ahare,  the  person  entitled  thereto  may  maintam  auch  an  ac- 
tion against  him.  as  the  case  requires.  But  for  the  purpose  of 
compnting  the  time,  within  which  such  an  action  must  be  com- 
menced   the   canse   of   action   Is    ' '    *"    -"""'"     "■'■'■"    »>>» 

execntor'a   or   adminiatra tor's   r-~ 
not  before. 

S  S.  8.  114,  I  a  (3  Bdm.  118).    Bm  I  1S3T.  | 


I  1S*0.  Id. I  bT  iBfantj  ■ 

Th«  guardian  ad  lit^D  of  an  Infant,  in  whose  favor  an  ac- 
tion to  bronght,  aa  preBoibed  In  the  lait  section,  must,  nnleia  he 
ta  alao  the  genMal  guardian,  esecnte  and  file  with  the  clerk, 


§1 1881^4  DECEDENT'S  ESTATE.  c  15,  t.  %al 

before  the  commencement  o(  the  action,  b  bond  to  flie  I 
wilh  at  least  two  eufficieDt  Bureties,  in  a  penalty  fixed  by  m 
of  Ihe  court,  conditioned  that  the  gunrdian  wiU  duly  «mo 
Ihe  inlant,  when  he  Bttnina  lull  age.  or.  In  caBo  of  bis  i 
to  hie  pereonal  repreHeulRtiveB,  for  oil  money  or  property,^ 
the  guardian  may  receive,  by  reason  o(  the  legacy  or  d 

a  K.  8.  IM.  I  la,  «n>'fl-    Be*  I  478,  ante. 
I   isai.  Whe»  »«tl«u   burred   liy    jBasnent  ■ 
•tc 

A  final  judgment  neainst  an  heir  or  devisee  hart  an  i 
seninst  the  executor  or  iidminiBtmtor  ol  the  decedent.  lori 
aame  cause,  and  every  other  remedy  to  enforce  payment  them 
out  of  the  deeedent'fl  property,  unleaa  an  execntion  agniiat  f 
erty,  iaaued  upon  the  Judgment,  haa  been  returned  wboU] 
partly  unHatiflfied,  or  iuffident  real  property  to  satisfy  the  J^ 
ment  has  not  descended,  or  been  deviBed.  to  the  judgment  deU 
But,  it  the  judgment  was  rec6vered  for  a  debt  or  Icgacr,  expM" 
charged  upon   the   estate  descended  or  deviwd,   the  bar   i> 

Id.,  til  aaa  a,  ■mil  ind  coasiilldited. 

1  1829.   [Am'd,    189S.]    Llmltnllon    Of    avtioa 
on  cIbIib  rejected,  etc. 

Where  an  executor  or  administrator  dlspntes  or  rejects  a  ti 
agoinst  the  estate  of  a  decedent,  eibibited  to  him,  either  ■— — 
after  the  commencement  of  the  publication  of  a  notice 
the  presentation  of  doims,  as  prescribed  by  law.  onleBs 
consent  shall   be  filed  by  the  reapeclivo  parties   with  the  s 
gate  that  said  chiini  may  be  heard  and  determined  by  hirr 
the  judicial  settiemeat  of  the  accounts  of  said  executor  or  l_ 
tstrator  as  provided  by  aeciion  twentr-seyen  hundred  and  f 

three,  the  claimant  mnat  commence  an  action  for  the   i 

thereof  agniiiat  the  executor  or  ad  lo  in  is  Ira  tor,  within  six 
after  the  dispute  or  rejection,  or,  if  no  part  of  the  debt  is  („ 
dne,  within  Bi:c  months  after  a  part  thereof  beeotnes  due;  la  i 
fault  whereof  he,  and  all  the  persons  claiming  under  him,  arc  1^ 
ever  harred  from  maintaining  such  an  action  thereupon,  and  BfM 
every  other  remedy  to  enforce  payment  thereof  out  of  the  deOBB 
ent's  property.  T 

2  B.  S.  89,  J  38  (2  Bdm.  91);  L.  ISOB.  ch.  BBS.  Bee  ||  1836,  SlU.  ] 
I    IHSS.  Droedenfs    real    yropertr    "ot    fcoaa*    fcy     '"''^ 

■seat  asalVBl  exeentor,  etc.  •] 

lienl  property,  which  belonKcd  to  a  decedent,  ih  not  bonnd,  W 
In  any  wny  affected,  by  a  judgment  against  his  ezecntor  m, 
administrator,  and  is  not  liable  to  be  sold  by  virtne  ot  an  «■■■; 
cutlon  issued  upon  such  a  judKinpnt,  unless  the  judgment  la  (»< 
presaly  mnde,  by  its  terms,  a  lien  upon  specific  real  propo^ 
therein  described,  or  CTpressly  directs  the  sale  thereot. 

S  B.  S.  *4t.  I  12  (1  Edm.  «e8).    S»  )  181E,  ante. 

I  1894.  Want  ot  assela  not  to  I>e  pleaded  kr  execatMt 
eto. 

In  an  action  against  an  executor  or  administrator,  in  bk 
representative  capacity,  wherein  the  complnint  demands  jndsEaeM 
for  a  sum  of  money,  the  existence,  snfBclency,  or  want  of  awet^ 
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■bnll  not  be  pleaded  by  either  part?;  a.ud  the  plaintlfTs  right  of 
nxoierj  is  uot  aCected  tbereby,  except  with  resjiect  to  llie  coEia 
to  be  anrsrded,  aa  preecribed  bj  latv.  A  judgment  in  such  bq  ac- 
tion is  not  evidence  oC  asEets  is  the  defendant'H  hande. 

Sabillluted  for  2  B.  S.  SS  and  89,  11  SI.  S9  iDd  40  (3  Edm.  M  uil  eS), 
aad  3  S.  B.  MS,  ISO  ud  tGt,  H  e,  lim  (3  Edm.  MT,  «Voj. 

I   ISSB.  IiMve  lo  taane  execollon  ■a'alnat  cxccntop,  «tc. 

An  execution  Bball  not  be  i^isued,  upon  a  judgment  for  a  BUm 
of  monef,  against  au  executor  or  HdmiuiHtrator,  ia  liis  repre- 
■entatiTe  capacity,  until  an  order  permitting  it  to  be  issued  dob 
been  made  by  the  surrogate  from  whose  court  the  letters  were  1b-  - 
■ned.  Such  an  order  muBt  specif?  the  sum  to  be  collected,  an^l 
tUe  execution  must  be  indorsed  with  a  direction  to  collect  that 

3  K.  8.  68,  I  12  [2  Bdm.  BO),  am-il.      Oer  H  13Sa,  2SBS. 

I  18SS.  IA.)  how  proenredi  ardert  BnA  BOstcBta  (hereof. 

At  least  b[i  days'  notice  of  tbe  appllcalioQ  for  an  order  speci- 
fied m  the  last  secliou,  must  be  personally  served  upon  the 
executor  or  ailmiuiBtrntor,  unlesB  it  appears  that  Ber»ice  cannot 
be  BO  made  with  due  diligence;  in  which  case  notice  must  be  given 
to  such  persons,  and  in  such  manner  as  the  surrogate  directs,  by 
«a  order  to  show  cRDse  wliy  the  application  should  not  be  Rranted. 
Where  it  appeara  that  the  assets,  afler  pnyment  of  all  buuib 
cbarReabte  against  tbem  for  expenses,  and  for  clnims  entitled  to 
priority  as  against  the  plaintiff,  are  not,  or  will  not  be,  snffleient 
to  pay  all  the  debts,  ipgacies  or  other  claims  of  the  class  to 
wliicfa  the  plaintifTs  claim  belongs,  the  sum,  directed  to  be  col- 
lected by  the  execution,  shall  not  exceed  the  plaintiff's  Just  pro- 
portion of  the  assets.  In  that  case,  one  or  more  orders  may  be 
afterwards  made  In  like  manner,  and  one  or  more  executions 
jnmj  be  afterwards  issued,  whenever  it  appears  that  Oie  sum 
directed  to  be  collected  by  the  first  execution  Is  less  than  the 
pfafntUTB  Just  proportion. 

M--  I  ■*■  »>  P*I^  ud  3  B.  8.  IIS,  I  13  (3  Sdm.  IIB).  Ota  I  ISSl,  nbd.  »i 
I  «»,    nbd.  1. 

I  ISar.  BeoBrltr  m>r  be  reaalred  from  a,  lesatce. 

Where  a  Judgment  has  been  rendered  against  an  executor  or 
tdminlstrator,  for  a  legacy  or  distributive  Bhare,  the  surrogate, 
before  granting  an  order  permitting  an  execution  to  be  iKSued 
thereupon,  may,  and  in  a  proper  case  must,  require  the  applicant 
to  file  in  his  office  an  undertaking  to  the  defendant,  in  such  a  sum 
■nd  with  such  suretlea  as  the  surrogate  directs,  to  the  effect 
that  if.  after  collection  of  any  enm  of  money  by  virtue  of  the 
execntion,  the  remaining  assets  are  not  BufBcient  to  pay  all  enms 
for  which  ibe  defendant  Is  chargeable  for  expenses,  claims  en- 
titled to  priority  aa  against  the  applicant,  and  the  other  legneles 
or  disfarlbative  shares,  of  the  class  to  whleh  the  applicant's  cliilm 
belongs,  the  plaintiff  will  refund  to  the  defendant  the  sum  no 
collected,  or  such  ratable  part  therepr,  with  the  other  legatees  or 
repreaentatlves  of  the  same  class,  as  1b  necessary  to  make  up  the 
deficiency. 
Hotetltntrd  for  t  It.  8.  114.  116,  H  10  "id  11  (1  Btlm.  IIS). 
I  18SS.  AcHons,  etc.,  wken  not  to  aftnte. 
'  An  executor,  administrator,  or  a  person  nppninted  by  the  Bur- 
rosate,  as  preacrlbed  Id  cbapter  elKhteenth  of  this  act,  to  disiKive 
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of  the  real  propert;  of  a  dec^ent,  is  deemed  a  tnutee,  apfwi 
bj  virtue  of  a  statnte,  witbia  the  meaiiiDg  ol  that  giprcaaiw 
uied  in  aectlon  760  of  tbia  act. 
BulnUtuted  for  3  B.   B.  TT,  I  40  Q  Edo,  TS);  3  B.  8.  US,  I  14  O 

lU),  (Dd  L.  iBso,  ch.  lea  (i  Bdm.  MS). 

1  16ze.  £xecD(lan  oa  forner  Jnalimeat. 

Ad  execution  may  be  laaued,  in  tbe  name  of  an  ^ecator  oi 
tniuiBtrstor,  lii  his  repreaeatatlve  capacity,  npoD  a  jadgtncnL^ 
covered  by  anj  person  who  preceded  Dim  in  tbe  admrnirtTatlal 
the  nBme  eetate,  in  any  phbg  where  it  miEht  have  been  Isii 
favor  of  the  orlKinal  plalntiCF,  and  without  a  sabBtitation. 

2  B.  S.  M9,  I  13  (1  Edm.  468}.    Ses  J  1370,  idU. 
I   UaO.   Actfan     bbhIbbI     eiecntor,     etc.,     wk«    kaa 

anveraeded. 

If  an  execntor  or  odmlniBtiator  ka  defendant  in  an  aetiM 
opeciat  proceediug,  peudiug  when  hiB  povere  ceaje,  tbe  fMa 
may,  in  a  proper  case,  proceed  therein  against  bun.  to  du 
him  personallyi  but  a  judgment  or  other  determination,  thercw 
rendered  or  made  aeaiuat  him,  ia  not  of  an;  force,  u  aca] 
the  eatate  of  the  decedent,  or  a  person  aucceeding  to  the 
mintstrntion  thereof. 

3  B.  B.  llfl,  i  ID  (3  Edm,  lia>. 

1  X881.  FbIbb  pleadtiiK  br  executor,  cto. 

An  executor  or  admioUtrator  cannot  be  made  peraonallj  lii 
to  tbe  adverse  iwrty,  for  a  debt  or  for  damages,  hr  reason  of 
having  made  a  false  allegation  in  pleading, 

3  R.  B.  4S8.  I  10  la  Edm.  M8). 

I  1S82.  When  iBventopr  naar  be  eontvadleted. 

In  an  action  or  special  proceeding,  to  which  an  eiecntdt 
administrator  is  a  party,  wherein  the  qnestlon  whether  he  I 
administered  the  estate  of  the  decedent,  or  any  part  thereot 
in  issue,  or  is  the  subject  of  inqnlry,  and  tbe  inventory  of  m* 
Sled  by  bim,  is  given  in  evidence,  either  party  may  rebot 
■amp,  by  proof,  either 

1.  That  any  property  was  omitted  in  the  inventory,  or  wm 
returned  therein  at  its  true  value;  or 

2.  That  any  property  lias  perished,  or  has  been  lost,  witbi 
the  fault  of  the  executor  or  administrator;  or  has  bee  "" 
sold  b.v  him,  at  privule  or  public  sale,  at  a  less  price  L_. 
value  co  retnmed:  or  that,  since  the  return  of  the  Inventny, 
has  deteriorated  or  enhanced  in  valne. 

td..   I    14.   Bin-d. 

I  ISSS.  Uakilltr  for  vneolleateA  aeataada. 

In  snch  an  action  or  special  proceeding,  the  executor  or  titt 
Istrator  shall  not  be  charged  with  a  demand  or  right  of  adii 
included  in  tbe  Inventory,  unless  it  appears  that  tbe  mmt  1 
been  collected,  or  might  have  been  collected,  with  due  dilica 

U.,  I  U,  arn'O. 

I  1884.  Tbe  last  two  aectlona  «vallBed. 

The  last  two  sections  do  not  vary  any  rule  of  evideoce  leiM 
log  any  proof,  which  an  executor  or  administrator  may  now    ' 
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I    1830.    Coatat    bow    awarded. 

Where  a  judgment  for  a  sum  of  money  only  is  rendered  agalnit 
ao  executor  or  adminietrator,  in  an  action  brougbc  againat  biui 
in  hie  representative  capudl; ,  coBts  ehall  not  be  awarded  against 
him.  except  aa  prescribed  in  the  nc:ct  iectioD. 
2  R.  a.  so,  I  «1  (3  Bdm.  92).    Be«  Co.  Proc..  g  SIT. 

1  ISSa.  {AmM,  ISMl,  189T.7  Id.1  trim  sTrarded,  et  cetcM. 
Where  it  appears  in  a  case  specified  in  the  last  section  that  the 
ptaintiS's  demand  was  presented  within  the  time  limited  br  « 
notice  publiKhed  aa  prpsprilied  by  law,  rwiQiring  creditors  to  pre- 
■ent  their  claims  and  that  the  payment  thereof  wnc  unrvasonably 
resisted  or  neglected,  or  that  the  def^ndanl  did  not  file  the  conseut 
provided  in  ser^ion  eiKhteen  hundred  and  tweiity-two  nt  lenat  ten 
days  before  the  expiration  of  atit  montba  frotii  the  rejection  thereof 
the  court  may  award  costs  aicninst  the  executor  or  adminlxtrator  to 
be  collected  either  out  of  his  individual  property  or  out  of  the 
property  of  the  decedent  as  the  court  directs.  hnrioK  reference  to 
the  facts  which  appear  upon  the  trial.  Where  the  action  Is  brought 
In  the  supreme  court,  the  facts  must  be  certified  by  the  jndge  or 
referee  before  whom  the  trial  took  place. 
1^  1805.  ch.  BOB,  npfiwdlDR  uDeDdmeiii  In  ih.  W9.     Bee  cb.  046,  I  *.     L 


D,g,t,ioflb,GoogIe 
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ARTICLH   SBOOlm, 


S«.  ISST.  Wbea  iction  ll«a  agilai 


-1.;  »g«la 

lew.  DfdnoBoni   ...   , 

ISBl.  Complaint  to  descrltM 
ises,  IndcmaDt;  vben  lo  be 


Itae.  Defence  b;  leiwo  or  nthst  prloi 

■  ■  -iBim  !■  v^i 

d   bj  lnfUCJ. 


1807.  id.:^ 

article  Dot  ippilcible,  where  will  dxrge*  ml  p 


i   1S3T.  When  acttoa  lie*  aaalnat  a«t  of  ItlM,   IcanttM 
•tc. 

An   action   may   be  maiiitained,   as   prMcribed   In   this  ( 
OKOJnBt  the  eurrlTing  husband  or  wife  of  a  decedent,   and  I 
next  of  kin  of  an  iutesUte,   oi  tbe  next  of  kin  or  lente- 
n  testator  to   recover,   to   the  extent  of  the  nsHeta  paid   cm 
tributed   to  them,   for  a  debt  of  the  decedent,   upon  which  I 
action  might  bare  been  maintained,  against  the  executor  or  ■_,„ 
ministrator.    The  neglect  of  the  creditor  to  present  his  claim  M 
the  executor  or  adminiBtrator,  within  the  time  prescribed  \^  Ir"^ 
for  that  purpose,  does  not  impair  htg  right  to  maintain  Bitai 
action, 
a  B.  8.  90,  I  43  (2  Edm.  az),  ini'd. 

I  1838,  Action  m>T  be  Joint  or  aeveTkL 

Ad  action,  specified  In  the  last  section,  most  be  broag:ht,  eitktf 
jointly  against  the  anrviving  husband  or  wife,  and  nil  the  l^atMf 
or  all  the  next  of  kin,  as  the  caso  may  be,  or  at  tbe  plaint^s 
election,  against  one  of  them  only.  But  where  a  legac?  ia  nr 
celved  by  two  or  more  persons  jointly,  they  are  deemed  oafc 
legatee,  within  the  meaning  of  each  proTision  of  this  artidv' 
relating  to  legatees. 

S  It.  a.  4S1,  {|  2R  BDd  at  (9  Bdm.  trO),  im-d. 

I  1839.  In  Joint  action,  reeoTerT  to  lie  apportloaed* 

Where  a  joint  action  Is  brongbt,  as  prescribed  in  the  last  ar 
tion,  the  whole  sum,  which  the  plaintiff  ia  entitled  to  recoTv., 
must  be  apportioned  among  the  defendants,  in  proportion  to  Hu 
legacy  or  liistributive  abare,  as  the  case  may  be,  recdved  bf 
each  of  them:  and  the  final  judgment  must  award,  against  ea^ 
defendant  separately,  the  proportionate  sum  thus  ascertained, 
The  costs  of  the  action,  it  the  plnintiff  la  entitled  to  coala,  n 
be  apportioned  in  like  manner:  except  that  tbe  expenoM  of  m 
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tnff  tbf  sammoni  unon  ea<?h  defendnnt  mniit  be  taxed  against 
him  oulri  and  one  anpriff's  t^f,  for  returning  an  execution,  maj 
be  t&xM  againiit  each  defendant,  against  whom  an;  gnm  ia 
awarded. 

3  B.  a.  4E1.  part  a(  I  M  and  H  3S-U,  «>uiilKUI«a. 

1 1  1840.  Rceo-rerr  ■■>  «  acTcrBl  acttoa. 

Where  an  action  is  bronght  againet  the  aurrivlng  bnaband  or 
wife  onlri  or  against  one  only  of  the  next  of  kin,  or  latatces. 
the  snm,  which  the  plaintiff  Is  entitled  to  recover,  cannot  excoed 
the  anm  which  he  would  have  been  entitled  to  recover  from  the 
same  defendant,  in  an  atrtion  broogbt,  as  prescribed  In  the  last 

Id.,  H  M.   3S  ■■>«  M.  ntniallditcd. 

I  1R41,  HeqBlBltca  to  reeoverr  la  action  aBalHst  levateo. 

If  the  action  ie  brought  against  a  legatee,  oc  againBt  all  the 
legatee*,  the  plaintiff  mait  show,  either 

1.  That  no  assets  were  delivered  by  the  executor  or  sdmlu' 
istrator  of  the  decedent,  to  the  surviTing  husband  or  wife,  or 
next  of  kin;  or 

Z.  That  the  value  of  asaela,  so  deliTered,  has  been  recovered 
by  some  other  creditor;  or 

3.  That  those  assets,  after  payment  of  the  eipensea  of  admin- 
istratioti  and  preferred  demands,  are  not  sufficient  to  satisfy  the 
demand  of  the  plaintiff;  in  which  case,  he  can  recover  only  for 
the  deficiency. 

Id-  I  ai,  am-a. 

I  1R49.  H.|  In  acdoB  attalnst  a  pr«ten*d  IcBBtee. 

'  Where  some  of  tbe  legatees  are  preferred  to  others,  an  action 
may  be  maintained,  aa  prescribed  fn  tbe  last  five  sections,  against 
one  or  all  of  those  who  ate  equally  preferred,  or  equally  deferred, 
as  if  the  legatees  of  that  class  were  all  the  legatees.  But  where 
It  ia  broDgbt  against  a  preferred  legatee,  or  a  elnss  of  preferred 
legatees,  tbe  plaintiff  must  show,  in  addition  to  the  matters,  with 
respect  to  the  next  of  kin,  required  by  the  provisionB  of  the  last 
■ectioa.  the  same  matters,  with  respect  to  each  legatee,  or  clasa 
of  legiatees,  to  whom  the  defendant  or  defendants  are  preferred. 

f  1B4S.  UablUtr  ot  belrs  and  deviBces. 

The  heira  of  an  Intestate,  and  the  heirs  and  devisees  of  ■  testa- 
tor, ere  respectively  liable  for  the  debts  of  the  decedent,  arising 
by  simple  contract,  or  by  specialty,  to  tbe  extent  of  the  estate, 
interest,  and  right  In  the  real  prmerty,  which  deacended  to 
them  from,  or  was  effectually  devised  to  them  by  the  decedent. 

3  B.   9.   4S2.  1  Ki  (2  Edm.   tTS), 

I    1S44.   «rh«B  aotl*a  tberefor   nay   be   broasht. 

But  an  action,  to  enforce  tb«  liability  declared  In  the  last 
aectioD.  aaunot  be  maintained,  except  in  one  of  the  following 

1.  Where  three  years  have  elapsed  since  tbe  death  of  the  dece- 
dent, and  DO  letters  testamentary,  or  tetters  ot  admlnistrailon, 
upon  his  estate,  have  been  granted  within  the  State.    (See  i  2T50,) 
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2.  Where  three  years  have  elapsed,  since  leltera  teaiaoMi 
or  letters  ol  administratioD,  upon  bis  esttite,  were  gtauted,  n 
the  State. 

3  R.  a.  lOe.  I  M  (Z  Bdm.  lis). 

I  1S4B.  Effect  of  ■.ppliCBtton  to  sett  Ff-al  prl>v«i 

Where   it   appears    that,    at    the   time   of   the   con 
o(  aucb  ao  action,  a  petition,  aeasonablr  presented,  a^  ,  _ 

by  law,  praying  for  a  decree  to  dispo»>e  or  real  property  ot% 
decedent,  (or  the  payment  of  his  delits,  waa  peuding  in  a  f~'^ 
gate'a  court,   liaTiag  juriadictioii,   the  proceediogs  in  the  • 
siibaequeat  to  the  complaint,  must  be  stayed  by  the  co— * 
the  petition  is  disposed  of.  unlosa  the  plaintiff  elects  t 
tinue.    If  a  decree  ■      "  "         " 

prayer  of  the  petili — ,  —  _ , , 

unless  the  plaintiff  has  alleged  in  liis  complaint,  or  allegn  IbJ 
Bupplemontal  complaint,   that  real  property,  other  than  ti"' 
eluded  in  the  decree,  descended  or  waa  devised  to  the  def«i 
If  UiQ  plaintiff  elects  to  proceed  under  auch  an  allegation,  h 
entitled  to  a  preference  in   payment,   out   of  the  real   pror" 
with  respect  to  which  the  allegation  la  made;  but  he  eaonot  i 
as  a  creditor,  in  the  dlatribntion  of  the  money,  arising  from  I 
diapoaal  of  the  real   property,  described  in  the  decree:  am' 
jndgment  in  the  action  does  not  charge,  or  ia  any  way  a 
that  property. 

M..  i  M. 

I  1B4«.   Action  mast  be  Joint. 

An  action  ai 
the  last  three   _.      .     ,  _       .         .      „ 

heirs,  to  whom  any  real  property  descended  from,  the  deo 
or  jointly  against  all  the  devisees,  as  the  case  may  be. 

L.  1S3T.  eb.  «0,  I  73  (i  Kdm.  BOO),  im-d. 

1  I84T.  Recovery  to  be  apportioned.  J 

In  such  an  action,  the  sum,  which  the  plaintiff  Is  entlUedi 
recover,  for  damages  and  costs,  must  be  apportioned  amowjl 
the  defendants,  in  proportion  to  the  value  of  the  real  pnv^ 
descended  to  each  heir,  or  devised  to  each  devisee,  as  the  nl 
may  be,  as  prescribed  in  section  1839  of  thia  act,  for  a  «i<a*l 
fip|)ortionnieiit  niiiong  IcKatees  or  next  of  kin,  in  proportions 
the  aasetB  received  by  Ihem.  The  final  judgment  must,  in  oM 
manner,  award  agninst  cuch  defendant  the  proportionate  *tft 
with  which  he  la  chargeable, 

2  B.  8.  4SB,  H  62  and  U  (2  Bdm.  tit). 

I  1848.  Rcqnlsttes 

Where  the  action  ii 
show,  either 

1.  That  the  decedent's  asBets,  if  any,  within  the  Stale  *■• 
not  anfficient  to  pay  the  plaintiff's  debt,  id  addition  to  tb«  «- 
pcnacs  of  administration,  and  debts  of  a  prior  claaa;  or 

2.  -That  the  plaintiff  has  been  unable,  or  will  be  nnaMe,  «» 
due  diligence,  to  collect  bis  debt,  by  nroceedinga  in  the  ptMMt 
surrogate's  court,  and  by  action  against  the  eiecntor  or  adMkti 
istrator.  and  againat  the  surviving  husband  or  wife,  tagatMV 
and  next  of  kin. 
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I  XS«B.  Id.)  aVBlBmt  devlBeca. 

Where  the  actiou  is  bronght  asninst  deviseefl,  the  plslnJff  mnat 
■how,  in  addition  to  the  matters  specified  in  the  last  aection, 
eiliier  that  the  real  prmierty  of  tbe  ilecedeot,  which  descended 
to  fail  heirs,  was  not  sumcient  to  pay  the  nlaintifTs  debt,  or  that 
the  plaintiff  has  been  unable,  or  will  be  QDAble,  with  due  diligeucer 


Q  againet  the  heirs. 


I  18SO.  SedBatlou   tar  prior   reooTeriea. 

Where  the  aasets,  applicable  to  the  plaintiff's  debt,  were  snf- 
Grient  to  pay  a  part  thereof,  or  a  part  thereof  has  been  collected 
from  the  eiecntor  or  administrator,  or  from  the  Biirvivlng  hna- 
band  or  wife,  next  of  kin,  or  legateea.  the  plaintiff  can  recover 
«Dl7  for  the  reaidtie,  remainder  anpaid  or  uncollected:  and  If 
the  action  is  against  deriseeB.  he  can  recoyer  only  for  the  residue, 
which  the  real  estate  descended,  or  the  amount  of  his  recoTerj 
against  the  heirs,  ia  iiunfllcient  to  diechu^e. 
U.,  H  U  and  BT,  aia'd  ud  eetiMaHd. 

I  IBSl.  Cfoaaplaint  t*  deaeribe  laad  d«Beca«e«,  eta. 

The  complaint  must  describe,  with  common  certainty,  the  real 
iroperty,  descended  or  devised  to  the  defendant;  and  mnat  epeci^ 


K 


Id..  H  M  iBd  00. 

1  18SS.  JadKBieat;  nhea  lo  be  uHafled  imt  of  In*. 

If  it  appears  that  any  of  the  real  property,  which  descended 
or  was  dcTised  to  a  defendant,  had  not  been  aliened  by  him  at 
the  time  of  the  commeneement  of  the  ncliun,  the  Bnal  judgment 
innst  direct,  Uiat  the  debt  of  the  plaintirr.  or  the  proportion 
thereof  which  he  is  entitled  to  recoTcr  agftinst  that  defendant, 
be  collected  ont  of  that  real  property.  Snch  a  judgment  ia  pre- 
ferred, as  a  lien  upon  that  properly,  to  a  judgment  obtained 
•gainat  the  defendant,  for  his  mdivlduai  debt  or  demand. 

Id.,  II~4T  SDd  iS.    B««  H  «">.  ST3,  inte. 

f  ISOS.  I^t  wkcn  Mot  a  lien  on  land  aliened. 

Bat  a  Jndgment,  rendered  as  prescribed  in  the  last  section,  does 
not  bind,  and  the  eiecntion  thereupon  cannot  la  any  way  affect, 
the  title  of  a  purchaser,  in  good  faith  and  for  value,  acquired 
before  a  notice  of  the  pendency  of  the  action  is  filed,  or  final 
Judgment  ia  entered,  and  the  Judgment-roll  filed. 

Id.,  II  B1  and  a,  tm'd  and  caadenaed. 

I  int4.  Bo*r  JvdK^nent  talceut  irhen  Inad  allonod. 

If  it  appears  that,  before  the  commencement  of  the  action,  or 
afterwards  and  before  tbe  filing  of  a  notice  of  the  pendency  of 
the  action,  the  defendant  aliened  the  real  property  descended  or 
devised  to  him,  or  any  port  thereof,  the  plaintiff  may,  at  his 
Section,  take  a  final  Judgment  against  him  for  tbe  value  of  the 
sa  4»7 
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I  ISBB.  ClBmalflcatlon  of  debla,  to  be  entartscd  BBdcr  tU* 
Krtlole. 

Where  the  BDrviTlns  bnsband  or  ivife,  neit  of  kin,  legatee*, 
heira,  or  derisees,  are  liable  tor  demands  BgainBt  the  decedeot, 
as  prcBcribcd  in  this  artiele,  thpj  ciuat  give  pretereuce  in  tli« 
Eiflfnient  tberroF,  and  they  are  bo  liable  therefor,  in  tbe  order 
prescribed  by  law,  for  tbe  payment  ot  debts  by  an  exeeutfv  or 
adminiBtrntor.  Preference  of  payment  cannot  be  given  to  a  de- 
mand, over  another  of  the  same  cIhbs,  except  where  a  aimilar 
preference  by  an  executor  or  adtninlgtrator  is  allowed  by  Inw. 
Tbe  commencement  of  an  action,  under  any  proTlsioo  ot  tbia 
article,  does  not  entitle  the  plaintifTs  demand  to  preference  over 
another  of   the   same  cloas,   except   alB  otherwiae  Bfieclatly    pT«- 


I  1SB6.  Defenac,  br  reason  of  olber  prior  or  c«aAl  olaiiM. 

Where  It  amteara.  In  an  action  brought  as  preacribed  in  this 
article,  that  there  are  unsatiefied  demands  against  the  decedent'f 
estate,  of  a  class  prior  to  that  ot  the  plaintifTa  demand,  the 
defendant  is  entitled  to  judgment,  it  the  value  ot  tbe  properlj, 
which  was  receired,  deTiaecT,  or  inherited,  as  the  case  may  be, 
by  the  class  lo  which  he  belongs,  does  not  exceed  the  amoant 
ot  the  valid  demands  ot  a  prior  clftsB.  If  it  exceeds  the  amount 
of  those  demands,  tbe  Judgment  against  the  defendant  cannot 
exceed  such  a  proportion  of  the  plaintiCTs  demand,  aa  the  total 
amount  of  the  valid  demands  of  hie  class  bears  to  tbe  exceaa. 
Id,,  II  £S  and  40,  oundliUted. 

I  18B7.  Id.)  when  ancb  ■  claln  ta  paid. 

Where  a  defendont,  or  a  person  belonging  to  hia  class,  baa  paid 
a  demand  against  the  decedent's  estitte,  ot  a  class  prior  to  that 
ot  tbe  plaintiff's  demand,  or  baa  paid  a  demand  of  tbe  sanw 
class,  the  amount  of  the  demand  so  paid  must  be  estimated,  in 
ascertaining  tbe  amount  to  be  recovered,  as  if  it  waa  oatet&udiDS 
and  unpaid. 

w.,  I  «i. 

I  ISBS.  AfttloB  not  awspended  br  intanoy. 

An  action  against  heirs  or  devisees,  brought  as  prescribed  la 
this  article,  is  not  delayed,  nor  is  the  remedy  ot  the  plaintiil 
suspended,  by  reason  of  tbe  infancy  of  any  of  the  parties;  except 
that  an  execution  shall  not  be  issued  against  an  infant  beir  or 
devisee,  until  tbe  expiration  ot  one  year  after  Bnal  Jadfinait 
is  rendered,  and  tbe  judgment-roll  filed. 

Id..  H  U  and  H,  coDioUdated. 

I  1858.  Thia  article  Dot  >pplle>b)e,  where  wtll  elUUWM 
rcKl  property,  «lo. 

This  article  does  not  affect  the  liabtll^  of  an  heir  or  devisee, 
for  a  debt  of  a  testator,  where  the  wlu  expressly  charges  the 
debt  exclusively  upon  the  real  property  descended  or  derised.  or 
maliea  it  payable  exclusively  by  the  heli  or  devisee,  or  oat  ot 
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tbe  real  ptopeitr  descended  cr  devised,  before  reaortiDK  to  the 
penoual  propert;,   or  to  any  other   real  propertf  aeaceuded  or 

>B.B.«S.  HaSudBE^  am-d. 

I  1880.  One  aotlou,  wbere  ■nme  person  la  heir,  dsTlaea, 
eta. 

Where  a  person,  nbo  tatiea  real  property  of  a  decedeat  b7 
deTue.  and  aUo  by  descent:  oc  who  takes  peinsooal  propert?  as 
next  of  kin,  and  also  as  Iceatco;  or  who  tal:es  both  rent  ODd 
personal  property  in  either  cnpQcily;  or  who  in  eiecutor  or  od- 
ministrstor,  and  also  talies  in  either  of  the  before  mentioned 
capacities;  would  be  liable  in  one  capacity,  for  a  demond  osainst 
the  decedent,  after  the  ezhnustion  of  the  remedy  against  him  In 
another  eapncity;  the  plaintiff,  in  any  action  to  charge  him,  which 
can  be  maintninPd,  without  joining  "with  him  any  other  person, 
excent  a  person  nhoEe  liability  la  in  nil  respects  the  same,  mny 
recover  any  snm,  for  which  he  Is  linlile,  atthough  the  remedy 
oKainst  him  in  another  capacity  wna  not  ezhaiisted.  But  this 
section  doet  not  Increase  the  sum,  which  the  plaintiff  is  entitled 
to  recover  against  him.  In  the  capacity  in  which  he  is  actually 
nsble;  nor  does  it  clintse  a  defendant  iodivldualiy,  who  is  liable 
only  la  %  represeiitatlie  capacity. 
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ARTIOLB  THIRD. 

Action  to-  ettcMish  or  impewA  a  vriO. 


I  1S«1.  When  actloii  to  eatebllBli  *  will  m«r  •«  l>"««i**- 

An  action  to  procure  a  judgment,  eatabliBhing  a  will,  IW  t* 
maintained,  by  any  person  interested  in  tJie  eotabliBbment  mereot 
in  either  of  the  lollowine  cubcb:  v  .^    l      »,,.„ 

1.  Where  a  will  of  rPal  or  personal  property,  or  both,  baa  been 
executed,  in  sucli  a.  manner  aud  under  sucli  circunisUncei,  tbst      , 
It  might,  under  tlie  laws  o£  the  State,  be  adniitted  to  probate  in 

a  surrogate's  court;  but  the  original  will  is  in  another  StAte  or  i 
country,  under  sucli  circumstancea,  that  it  cannot  be  obtained  ■ 
for  that  purpose;  or  has  been  lost  or  destroyed,  by  accident  or  | 
deeixn,  before  it  was  dnly  proTed  and  recorded  within  the  State. 

2.  Where  a  will  of  personal  property  made  by  a  person,  who      , 
resided  without  the  State,  at  the  time  of  the  execution  thereof. 

or  at  the  time  of  his  death,  has  been  duly  executed,  accoiduu 
to  the  laws  of  the  State  or  country  in  which  Jt  was  executed,  or 
in  which  the  testator  resided  at  the  time  of  his  death,  and  the 
case  is  not  one,  where  the  will  can  be  admitted  to  probate  in  a 
surrogate's  coart,  under  the  laws  of  the  State. 

a  R.  8  AT.  I  63*  uu)  Hita  at  H  lUi,  Sia,  eSa  (Dd  tli*  whole  of  ||  Ob  at 
tbt  (3  EOm.  «8,  SB). 

I  18S2.  Jndaraieiit,  that  vrlll  tie  eitnlilliihed. 

It.  in  such  an  action,  the  tacts  necessary  to  establish  the  t«1>4- 
hy  of  the  will,  as  prescribed  in  the  lost  section,  are  satlafactoritr 
proTed,  final  judgment  must  be  rendered,  establishing  the  will 
accordingly.  But  where  the  will  of  a  person,  who  wos  a  tvaident 
of  the  State  at  the  time  of  his  death,  is  established  as  preacnbed 
in  the  last  section,  the  judgment  establishing  it  does  not  affect 
the  construction  or  validity  of  any  provision  contained  therein: 
and  such  a  question  arising  with  respect  to  any  proTisIon,  mutt 
be  determined  in  the  same  action,  or  in  another  sctloD  <a  a 
special  proceeding,  as  the  case  reqairas,  as  it  the  wiU  wma  ex»- 
cnted  within  the  State. 

Id..  I  ««. 

I  1BS8,  Jvdsmcat  KdnaltUav  tke  will  t*  vrobMt*. 

Where  the  parties  to  the  action,  who  have  appeared  or  ha« 
be«i  duly  summoned,  include  all  the  persons  who  would  be  neces- 
sary parties  to  a  special  proceeding,  in  a  eurrogate's  court,  tot 
the  probate  of  the  aame  will  and  the  grant  of  letters  thercapon, 
i(  the  circumstances  were  such  that  It  could  hare  been  proved  In 
a  surrogate's  conrt;  the  final  jad^ment,  rendered  aa  prescribed 
in  the  lasrt  section,  raust  direct,  that  an  exemplified  copy  thereof 
be  transmitted  to  the  snrrogate  having  jurisdiction,  and  be  re- 
corded In  his  office;  and  that  letters  testamentary,  or  letten  ot 
administration  with  the  will  annexed,  be  huued  thereopoB  trvm 
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Ilia  court,  In  the  same  manner,  and  with  like  effect,  aa  upon  a 
wUl  duly  pTOTed  in  that  court, 
s  a.  B.  ar,  lut  put  m  i  «T4. 

I   1S«4.  Contcnta  «f  Jndcncnti  •■noKale'i   dntr- 

A  copy  of  the  will  »o  eatablished,  or,  If  it  Ib  lost  or  destroyed, 
the  rabatance  thereof  must  be  iocorporated  into  a  Bnal  judgment, 
rendered  bb  prescribed  in  the  last  aection;  and  the  surrogate  mnet 
record  the  same,  and  issne  letters  thereupon,  as  directed  In  the 
Judgment. 

t  IfMB.  Pro*f  of  lost  will  In  certain  <»■», 

But  the  plaintiff  is  not  entitled  to  a  Jndgment,  establishing  a 
lost  or  destroyed  will,  as  prescribed  in  this  article,  unless  the  will 
was  in  existence  at  the  time  of  the  testator's  death,  or  was 
fraudulently  destroyed  in  his  lifetime;  and  its  provisions  are 
clearly  and  distinctly  proved  by  at  least  two  credble  wltnesaea, 
a  correct  copy  or  draft  being  equlTalent  to  one  witness. 
M.,  I  STb,  Bin-d. 

I  IBOS.  Action  to  cBtabUsk,  etc.,  will,  ralatlav  to  real 
■r*»ertr- 

The  ratldlty.  conttmctlon,  or  effect,  tuder  the  laws  of  the 
State,  of  a  testamentary  disposition  of  real  property  situated 
within  the  Btate,  or  of  an  Interest  in  such  property,  which  would 
deac«nd  to  the  heir  of  an  lateetate,  may  be  determined,  in  an 
■ptioD  brought  for  that  purpose,  in  like  manner  as  the  validity 
of  a  deed,  purporting  ta>  conrey  land,  may  be  determined.  The 
Jndxmeat  in  snch  an  action  may  perpetually  enjoin  any  party  from 
•etUDC  np  or  from  impeHching  the  devise,  or  otherwise  making 
any  dalm  in  coutrarention  to  the  determination  of  the  court, 
aa  JnsticG  requires.  But  this  section  does  not  apply  to  a  case, 
where  the  question  in  controTersy  is  determined  by  the  decree 
of  a  surrogate's  court,  duly  rendered  upon  nllegaHous  for  that 
purpose,  as  prescribed  in  article  first  of  title  third  of  chapter 
eighteenth  of  this  act.  where  the  plaintiff  was  dnly  cited  In  the 
special  proceeding  in  the  surrogate  s  court,  before  the  commence- 
ment of  the  action. 
L,  iws,  rt.  an,  1 1  H  Kdm.  md. 

f  lamr.  HrtrosveaUTe  eSeot  of  tUs  artlele. 
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ARTICLE  FOURTH. 

General  and  miscellaneoua  provitioit$, 

8w.  ISSa.  AMloa  tv  cbnd  bora  urter  wUI.  or  br  wttiwa  to  « 
ISro!  Next  of'klD  deODed. 
I  1608.   Actios   by   child   bora   Klter  will,   •>   br  wl 
to  trill. 

A  child,   bom  (titer  the  makiDK  of  a  will,  who  <b  entic 
succeed  to  a  part  of  the  real  or  perBonnl  propertj  of  the  ' 

or  a  HubsCTibiug  witnesB  to  a  will,  who  Is  entitled  to  bd. 

a  share  of  inch  property,  may  maintain  an  action  sgalm 
legatees  or  deviseei,  as  the  cnse  requireo,  to  recover  hia  ihi 
the  property;  and  he  is  subject  to  the  same  lisbilillea,  an 
the  same  rights,  and  is  entitled  to  the  same  remedies,  to  t 
a  dlstribntlon  or  partition  of  the  property,  or  a  eontrlbulJoD 
other  pcrsoDB  intereHtcd  in  the  estate,  or  to  gain  poaaemi 
the  proiierty,  as  any  other  person  who  U  bo  entitled  to  su 
3  B.  8.  4M.  II  01^  (E  Bdo,  478). 


Where  the  estate  of  a  decedent  baa  been   bronght   

iurisdlction  at  the  supreme  court,  by  au  nctiou  tor  parliti 
distribntJoa,  or  for  the  couBtniction  or  establishtaent  of  ' 
the  court  may,  upon  the  death  of  the  sole  HnrriTioK  ei . 
appoint  a  receiver  of  the  estate,  pending  the  action,  upon 
terms  and  conditiouB,  and  upon  sneh  notice  to  the  parties 
ested,  aa  the  court  directs,  and  upon  such  secnrity,  if  any, 
the  court  seems  proper.  For  tbe  purpose  of  carrying  into 
the  judgment  and  orders  of  tbe  court  In  retatjon  to  the  ( 
a  receiver  so  appointed  is  the  successor  in  into^at  of  tbi 
Tiving  executor;  and  has,  subject  to  the  direction  of  the  i 
tbe  like  power,  as  an  administrator  with  the  will  annexed 
L.  1§M,  tb.  MS. 

I  ISTO.  Ifcxt  at  kin  dcMned. 

The  term,  "  next  of  kin,"  as  used  Id  this  title,  includes  ^L 
entitled,  under  the  provlwonB  of  law  relating  to  the  distrft 
of  personal  property,  to  share  in  the  nnbequeatbed  assets 
decedent,  afler  payment  of  debt*  and  ezpensM,  otlwr  than  ' 
vItIdk  husband  or  wife. 
8**  H  IMD  ssd  3B14,  mbd.  It,  post. 

BOX 
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IITIiB  IV. 
Other  special  actiona  and  rights  of  octioi, 

Aitld*  1.  Jadcmcnt  nedHor*!  action. 

2.  AcUdo  bj  ■  pttTita  pecwm  npoD  in  nffldal  tana, 
a.  ActloD  br  ■  prlTale  penon  for  a  peoallr  or  forfalto)^ 
4.  ecrtalB  meUDH  to  neuTW  dUDtgu  tot  wnioi*. 
Si.  UlKtllatieow  ncilaog  taa  rlgliU  ot  ictloa. 

AHTICLB  FIRST. 

Judgment  credUor'a  action. 

8bc.  IBTI.  WbcD  Judgment  crcdttor  may  brioc  actlOD. 

1ST3.  To  irb*[  tooDtj  eiKuiloD  mint  hive  iHued. 

IBTS.  WbBt  EKVeitT  nwT  tx  iHcbed. 

1KT4.  Interest  ot  iDdgmant  debtor  In  laud  coDtiact  naj  b«  nachad. 

I8TS.  Id,:  bvw  applied. 

18TB.  lajDnctlon  m>r  be  luned. 

ISTT.  Rea[nT  mar  be  appolated. 

1SI8.  Baw  dlisnen'  mar  be  eomiwlled. 

1S79.  AppllcatloD  of  thla  aitlde;  what  pnjpartr  tauiot  b*  teaebad. 
I  1S71.  'When  JndKBteat  eredlfor  n«7  bHna  «rtl*B. 
When  SD  execntioa  against  the  property  of  ft  judgment  debtor, 
istnied  ont  of  a  court  of  record,  &h  prescribed  In  the  next  section, 
hse  been  returned  wholly  or  parti}'  nneatisGed,  tbe  judgment 
creditor  may  maintain  an  action  againet  the  judgment  debtor, 
■nd  an7  other  person,  to  compel  the  diEcorerf  of  any  thiug  in 
action,  or  other  property  belonsin;  to  the  Judgment  debtor,  and 
of  nny  money,  thing  in  action,  or  other  property  due  to  him,  or 
held  in  tmst  lor  him;  to  pre-rent  the  transfer  thereof,  or  the 
pftjmaent  or  delivery  thereof,  to  him,  or  to  any  other  person;  and 
to  prtteure  satisfaction  of  the  plaintiff's  demand,  as  prescribed  Id 
the  next  section  but  one.  Where  the  execution  was  issued  as 
prescribed  in  section  1984  of  this  act,  and  a  defendant  not  sum- 
moned  in  the  original  action  Is  made  a  defendant  in  an  action 
broiurht  under  this  section,  personal  property,  owned  by  him 
Jointly  with  the  defendants  summoned  or  with  any  of  them, 
nay  l>e  applied  to  the  satisfactioD  of  the  plaintiCTB  demand  as 
prescribed  lo  this  ar1icleA«.4Vw»+«*i^6't(n*A.  ^yiifct.AV-.^  «/. 
3  H.  B.  IM,  I  S8  (3  Bdni,  1§0),  See,  alio,  '|?2rt,  ns  and  BW.  AK.  **^ 
I  ISTS,  To  what  eonntr  exeovtlou  majit  bare  iaaved. 
To  entitle  the  judgment  creditor  to  maintain  an  action  as  pre- 
scribed In  the  last  section,  the  execution  must  have  been  issued 

1.  If,  at  the  time  of  the  commencement  of  the  action,  the  Jndg- 
ucnt  debtor  is  a  rerideut  of  tiie  Stste,  to  the  sheriff  of  the  county 
irbere  he  resides. 

2.  If  he  is  not  then  a  resident  of  the  Btate,  to  the  sheriff  of 
the  connty  where  he  has  an  office,  for  the  regular  transaction  of 
bosiBess  in  person;  or  if  he  has  no  such  office  within  the  State, 
to  the  sheriff  of  the  county  tvbere  the  judgment-roll  is  Qled, 
unless  the  execution  was  Issued  out  of  a  court,  other  than  the 
court  in  which  the  judgment  was  rendered;  in  which  case,  it 
must  hare  been  fssned  to  the  sheriff  of  the  county  where  a 
transcript  of  the  judgment  is  Sled. 

I   1873.  "WliBt  propertr  tamy  be  reacbed. 
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thing  In  action,  or  other  perBonal  propertr,  belonsing  to,  <. 

to  tbe  judgment  debtor,  or  held  in  trust  (or  him,  wliicfa  il 
covered  in  the  action;  whether  the  same  might  or  — '-^ 
hare  been  orJKinall?  taken  by  virtue  of  an  execution. 

s  a.  a,  780,  I  sa. 

■  1874.  Intercat  of  indcneut  dektor  In  land  ««■< 
fee  rutehed. 

The  &iiai  judgOicDt  in  the  action  must  also  direct  and  pr 
for  the  entisfaction  of  the  sum  due  to  the  plaintiff,  oat  oJ 
interest,  if  any,  of  the  judgment  debtor,  in  a  contract  foi 
purchase  of  real  property  by  bin);  cither  by  selling  the  iot 
or  by  transferring  it  to  the  judgment  creditor,  in  anch  a  nu 
and  upon  such  terms,  as  ttie  court  deems  most  condaciTe  t 
interests  of  the  pnrtieH.  Where  the  person,  bonnd  to  perfon 
coutrnct  to  the  judgment  debtor,  is  a,  defendant  in  the  aetioi 
Snal  judgmeut  may  direct  a  specific  performance  of  the  eon 
to  the  judgment  creditor,  or.  where  the  intereat  in  tbe  coB 
ia  directed  to  be  sold,  to  the  purchaser. 

1  R.  S.  14t,  I  S  (1  Bdm.  SM).  aio'd.     Sw  I  125S. 

I  IHTS.  Id.t  h»w  applied. 

In  a  case  specified  in  the  last  section,  the  value  of  the  inl 
of  the  judgment  debtor  holding  tbe  contract  most  be  aaccrti 
under  the  direction  of  the  court;  and  so  much  thereof  as  is  i 
sary  must  be  applied  to  the  payment  of  the  sum  due  to  the  y. 
tiff,  and  the  residue,  if  any,  to  tbe  benefit  of  the  judgmeat  de 

Id.,  i  e. 

I  ISn.  laJaBeHan  may  be  ■■■ned. 

A  temporary  injunction,  restraining  the  transfer  to  ajiy  , 

or  tbe  payment  or  delivery  to  the  judgment  debtor,  ot  any  tno 
thing  in  action,  or  other  property  or  intereat,  which  mar>  by 
proviBiona  of  this  article,  be  applied  to  the  satisfactioa  ot 
sum  due  to  the  plaintiff,   may  he  granted  in   the  nction. 

injUQCtiou,   and  the  proceedings  before  and  after   it  is   gi 

are  governed  by  the  orovisioqa  of  nrtide  first  of  title  secon 
chapter  seventh  of  this  act:  for  nbioh  purpose,  the  injnnctio 
deemed  to  be  one  of  those  specified  in  section  60S  of  thia  a 

3  R.  8.  ]T«,  I  M. 

I   1877.   ReoelT«r   mar  be  appointed. 

The  court  may,  by  an  order,  or  by  the  interlocutory  or 
judgment  in  the  action,  aimoint  a  receiver  of  any  or  all  of 
property  of  the  judgment  debtor;  and  may  direct  the  jndn 
debtor,  or  any  other  defendant  ia  the  action,  to  convey  or  del 
to  tbe  receiver,  as  justice  requires,  any  property,  real  or  perso 
book,  voucher,  or  other  paper,  or  to  execute  any  instrotD 
which  it  deems  necessary,  tor  perfecting  or  aasuring  the  ~ 
title  or  possesaion. 
See   ig   T11-71S  nod  TIB.  MM. 


I  18TS.  How  dlB«aveET  ■sBr  b*  oompelled. 

A   discovery   may  be  compelled  in  an  action,  bron^t 
scribed  in  this  article,  by  directing  tbe  person,  required  Vu  i. 
It,  to  appear  liefore  the  court,  or  a  referee  appointed  by  it,  _ 
to  be  examined  under  oatb,  concerning  tbe  matters  pertainliis' 
the  diacovary.    But  this  section  does  not  affect  tbe  right  ot  i 


1 


I  1879.  AppIla>tlDa  ol  this  Bitlole;  what  proprvty  twBBat 

Thia  article  does  Dot  apply  to  b  caae.  where  a  judgnieiit  debtor 
is  a  corporatioD,  creoled  b?  ur  under  the  lawn  o(  the  State.  Nor 
doea  tt  Bufhoriie  the  diHcovery  or  seizure  of,  or  other  interference 


lery  and  M.ie,  by  virtue  of  nn  execution;  or  any  monej,  thing  in 
action,  or  other  property,  held  in  truHt  for  a  Judgment  debtor, 
wher*  the  trust  has  been  created  by,  or  the  fund  eo  h*ld  in  trust 
has  proceeded  from,  a  person  other  than  the  judgment  debtor;  . 
or  the  eamintra  of  the  iudjtment  debtor  for  hid  personal  eerrlcea, 
rendered  nithin  siity  days  next  before  the  commencement  of  the 
action,  where  it  is  made  to  appear,  by  his  oath  or  otherwise,  that 
{bnae  PRrninKH  are  Decesaary  for  the  use  of  a  family,  wholly  or 
-"•'-  SQpported  by  his  labor. 

70.  cb.  1E1,  I  S,  nbd.  1  (T  Edi 

I.  ISO).    Sh  Oo.  Fnw.,  I  S9T. 
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§g  1880-88  ACTION  ON  OFFICIAL  BOND,     c.  15.  t.  4,  >.! 

AKTICLE   BCCOND. 

Action  by  a  private  person  upon  an  official  bond. 

Ben.  ISSO.  AppllMtlon  for  lesTe  to  ine  ihepiff'i  bond;   proof  coqatred. 

1862.'  eaixaJ-n  (FliDii*. 

ISSS.  IndonemeDt  apon  eiecDtton. 

1B84.  CoUecilun  of  emcuUoc:  wbea  a  dsreoFe  to  RibHqiMat  aiHta. 

ISaa!  Acllo'n  npon  i  unrrggmle'a  bond. 

18ST.  Acllon  upnn  a  countj  trrasumr'.  bond. 

1888.  4cUon.  upon  official  bonda  of  otiiar  ofllMr., 

ies».  Action.,  etc..  under  the  la"t  tlree  •wllona    ngulated. 

1880.  Rpctlvpra,  etc..  dwmpd   public  olUwm. 

1891.  DcinBiid  ot  iDDney;  nhi>n  neccuarj  before  appU«lUOD. 

1892.  Appllcailou  may  ba  uada  ai  parte. 

I  1880.  [Am'a,  16&S.]    ApplloKUon  for  leare  to  ■■*  mUmrt^ 


mlBCODduct  In  hia  office,  the  person  Injured  llierebj  i  ._  -„^ 
to  the  supreme  court,  tor  leave  to  proeecnte  the  sberiOTa  offi^l 
bond.  The  applicBtion  must  be  nccompaniod  with  proof,  by  affi- 
davit, of  the  default  or  miacooduct  complained  of,  and  that  aatW- 
faction  of  the  eamc  has  uot  been  recelTod;  and  with  a  ceitifiM 
■  eopy  of  the  official  bond. 


I  J.SS1.  Ord«F  vrBBtlns  iHTet  Bctlon  tkrrenpOB. 

Upon  BQcli  an  application,  the  court  must  grunt  an  order,  py- 
mitting  the  applicant  to  maintain  an  action  upon  the  bond.  Ttn 
action  must  be  brought,  in  the  court  which  granted  the  order. 
b;  the  BppUciint  ae  plaintiff;  and  it  may  be  maiotaioed,  aa  if 
the  applicant  wai  the  obligee  named  In  the  bond,  except  aa  othei- 
wiie  eipresHly  prescribed  iu  thia  article. 
Id.,  I  a.    Bee,  alw,  1  K.  3.  878,  )  67  (1  Kdm.  SBl), 

I  1S82.   [Ain'd,    180R.1    Sacctitmlwt  aoHoM. 

in  like  manner,  dther 
I,  obtain  an  order,  pei^ 

-uittinK  him  to  uiaintiiia  another  action,  in  the  Bame  court,  apon 
the  same  bond,  for  another  default  or  mieconduct.  Any  nnmber 
of  Buch  orders  may  be  succeasively  made;  and  neither  of  the 
HclioQB  authorized  thereby  ia  affected  by  the  pendency  of,  or  tbe 
recovery  of  judtrment  in,  any  other,  except  aa  otherwise  expressly 
prescribed  in  thia  article. 
Id.,  II  S.  S.  T  and  8,  tm'd  and  eooMlldated ;  L.  ISOS,  ch.  MS.    See  1  198. 

I  18S8.   Indariemeat  npvn  «zeov«*». 

Where  an  execution  is  issued  upon  a  judgment,  recorered 
againat  the  aheriff  and  any  of  hia  Bureties,  in  an  action,  brooi^t 
pursuant  to  the  last  fotir  sectlona,  the  plaintiff's  attomer  must 
indorae  thereon  a  direction  to  collect  the  same,  In  the  Grat  place, 
out  of  the  property  of  the  sheriff,  and,  if  sufficient  propel^  of 
the  sheriff  cannot  be  found,  then  to  collect  the  defideiUT  out  ol 
the  property  of  the  aurety  or  sureties. 

M„  g  IB. 


^vGooglc 


c.  16,  t.  4.  B.  8     ACTION  ON  OFFICIAL  BOND.  §§  1884-87 

t  1S84.  Colleetton  of  exrcvtlon)  wkea  m.  4efeB«e  to  anb- 

It  la  a  defence  by  a  eurety.  against  whom  an  action  la  brought 
m»D  B  Bherira  official  bond,  that  he,  or  any  other  siiri't;  or 
rateties,  have  been  or  mill  be  compelled,  for  want  of  siifftcient 
property  of  Ibe  Bhprlff.  to  pay.  npon  one  or  more  Juiigmeuta 
recoTered  against  him  or  them  upon  the  same  bond,  an  ag^reeate 
amount,  eiclusive  o(  coBta,  officers'  fees,  and  eipenaea,  equal  to 
the  sum  for  nhich  the  defendant  is  liable,  by  reason  of  the  liond. 
It  is  a  partial  defence,  that  the  liifferenpe  between  the  aggregate 
■mount,  so  paid,  or  to  M  paid,  and  the  aum  for  which  the  defeod- 
ant  is  thus  liable,  Is  iese  than  the  aoionat  of  the  plaintiff's 
demand. 
S  B.  a.  4Tfl.  H  11,  18  ind  14. 

I  1S80.  Wken  elslniKata  entitled  to  TktaMc  dlfltrlbiittoa. 

If  the  aggregate  amount  of  the  liabilities,  which  might  be  recov- 
ered by  actions  upon  the  sberiffa  official  bond,  as  prescribed  in 
this  article,  excceda  the  aum  for  which  the  sureties  are  liable, 
the  conrt  mnst,  upon  the  application  of  a  person  who  has  ob- 
tained leave  to  prosecute  the  ftond,  made  upon  notice  1o  the  plain- 
tiff h  attorney,  la  each  action  then  pending  upon  the  sherifTB 
offioul  bond,  and  in  each  uncollected  Judgment  recovered  there- 
upon, direct  and  provide  tor  the  diatribution  of  the  money,  col- 
lected out  of  the  property  of  the  enretios,  among  the  persons  in 
favor  of  whom  the  iiabilitiea  have  accrued, -In  proportion  to  the 
amonnt  which  each  one  Is  entitlpd  to  recover;  to  be  ascertained 
by  a  reference,  or  In  auch  other  manner  as  the  court  directs. 
For  the  pnrposes  of  the  motion  an  order  may  be  made  by  a  judge, 
forbidding  the  payment  to  the  plaintiff  in  any  action,  of  the  sum 
collected  or  to  l>e  colleated  b/  virtue  of  a  Judgment  therein.  But 
thim  aectiou  does  not  autbonze  the  court  to  compel  a  plaintiff  to 
refnnd  any  money,  collected  and  received  by  him,  in  good  faith, 
before  serrice  of  notice  ot  such  an  order. 

M.,    H  IT  mod   IS. 

I  16S&  Aellon  Dpo>  a  anrrosate'a  hos4. 

Whfre  a  surrogate,  or  an  officer  acting  aa  surrogate,  is  guilty 
of  any  actionable  default  or  misconduct  in  hia  office,  the  person 
Injored  thereby  may  apply  for  leave  to  prosecute  the  delinquent's 
official  bond. 
Id.,  H  IB  and  30.    S««  L.  18B8,  ch.  31S  (3  Edm.  SMJ. 

I  18ST.  AettOD  apon  m,  eoniaty  ipeMorep'a  koad* 

Where  a  certified  copy  o(  the  order  or  judgment  of  a  court, 
dlreotltig'  a  county  treasurer  to  pay  or  deliver  to  one  or  more 
persona  designated  therein  any  money,  stoclca,  aeciirities.  or  other 
InTestmeutB  held  by  him,  subject  to  the  direction  ot  that  court, 
ia  served  upon  the  county  treasurer,  if  he  fails  to  obey  the  direc- 
tion, the  person  injured  thereby  may  apply  for  leave  to  prosecute 
his  official  bond.  Service  upon  a  connly  treasurer,  as  required 
by  this  section,  may  he  made  personally,  or  by  leaving  the  paper, 
either  at  his  office,  daring  bis  absence  theretrom,  with  a  person 
ot  suitable  age  and  discretion,  having  charge  of  the  office,  or  at 
his  residMce,  or  hia  lost  residence  within  the  county,  with  a 
person  of  suitable  age  and  discretion. 
8m  k  1814,  cfa.  034,  H  1  IV*  3  (B  Mm.  900). 
BOT 


g§  1888-93  ACTION  ON  OFFICIAL  BOND.      «.  15.  t.  *,a, 

I  1B8S.  AetloBB  nipOB  offieUtl  bond*  of  other 

Where  a  public  officer  is  reijuired  to  give  b.d  offio*!  tiwi  i 
the  people,  and  special  provision  is  not  made  br  law  for  r 
proseculion  of  tlie  bond,  by  or  for  the  benefit  of  a  persoo  «. 
has  BUBtQined,  by  his  default,  delinquency  or  miscondncX,  4 
Injury,   for  which  the  snreticB  upon  thp  bond  are  liable,  » — ^ 

KrsoD  may  apply  for  leave  to  prosecute  the  detiaqupiit's  « 
Dd. 
8«  L.  18T4,  ctL  DM,  ft  1  and  S  (S  Bdm.  MS);  B.  8.,  H  21-X7. 

f  1HH».  AvUona,  et(i„  asder  Ihe  last  «kree  secUOBa  ■ 
laird. 

Section*  I860  to  1885  of  this  ftct,  both  InclnslTe,   son 
application,  made  ae  prescribed  in  either  of  the  last  tbre«  me_  . 
and  each  action  brought  pursuant  to  an  order  mode   tbcrcHt 
OB  if  the  delinquent  officer  and  his  snretiea  irere  named  t*" 
inatead  of  the  sbtfrUf  and  his  sureties. 

I  J.8M.  BecelverB,  etc.,  deewed  p«btl«  ofl«en 

A  receiver,  an  asalgnee  of  an  Ingolvent  debtor,  or  „ 

other  officer,  appointed  by  a  court  or  a  Jnd^e,  is  b  public  i 
within  the  meaning  of  the  last  section  but  one;  but   ^herc^ 
was  appointed  by  or  purBUant  to  the  order  of  a  conrt,  < 

■pecial  proceedius  specified  in  title  twelfth  of  chapter  H«Tei 

of  this  act,  the  application  for  leave  to  proBecute  bla  official  I 

must  be  made  to  the  court  by  which,  or  pursuant  to  wboee  oi 

he  was  appointed,  or  in  which  the  judgment  was  reodered,  I 
the  case  may  be.  An  action,  brought  as  prescribed  in  tlii*  a — ""^ 
muBt  be  brought  in  the  court  to  which  application  la  j-- 

I  1891.  Deaiaad  of  monrri  when  aeocasarr  before  km 
calloa. 

Where  the  default,  by  reason  of  which  an  application  for  liiwj 
to  prosecute  an  official  bond  is  made,  oa  prescribed  in  thia  artia|^ 
cousiBts  of  the  non-payment  of  money,  and  special  provisioB  ■ 
not  otherwise  made  tty  law,  the  sppltcnnt  must  prove  a  denuM 
of  the  money  from  the  officer,  or  that  a  demand  cannot  bi>  mad^ 
with  doe  diligence.  But  such  proof  ia  not  neceesary  Tvli9e  Ihi 
applicant  haa  recovered  a  judgment  against  the  officer. 

I  ISSS.  Application  laay  be  made  ex  parte. 

An  application  for  leave  to  prosecute  an  official  bond,  u  ffft 
scribed  in  this  articlo.  may  be  made  without  notice;  but  in  tMt 
case  the  officer,  or  cither  of  his  sureties,  may  apoly,  npon  notb^ 
to  vacate  an  order  permitting  the  applicant  to  maintain  a.ii  in  Ilia. 
upon  any  ground,  ahowing  that  it  ought  not  to  have  been  gimattA 
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c.  16,  t.  4.  tt.  8     ACTION  FOR  PENALTY,  ETC. 

ARTICLB  THIRD 

Action  bgaprivatepergonforapenaityorforfeitufB, 

Bk.  ism.  Actton  by  ptnos  tiMcIillj  inrleTed. 
ISM.  Action  br  nnnmon  Infonner. 

ism'.  Id!;  «li«  Dot  bimd  by  ■  ooUiuIts  r»t8I7. 
I8»T.  InaBiwnimt  Bpoo  Bumiiigiii. 

1  18SS.  Aotloa  by  pevsoa  apcclAlIr  avvrleTcd, 

Where  a  penalty  or  forfeiture  ia  giTen  by  a  statate,  to  &  penoD 
tggrieved  br  the  act  or  omission  of  aaotber,  the  person  to  whom 
It  u  given  may,  II  It  is  pecunlair,  maiutain  an  action  to  recover 
the  Rmonnt  thereof;  or.  If  It  cooBlBtE  of  the  forfeiture  of  a  chattel, 
he  may  maintaiQ  an  action  to  recover  the  chattel,  or  Its  valae, 
or  other  damogeB,  as  the  case  requirea. 

3  B.  S.  480,  I  1  (S  Edm.  BOZ).  imd. 

I  18B4.  AotlOB  by  ooibiboh  fBformer. 

Where  a  penalty  or  torfeitnre  is  given,  hy  a  statnte,  to  any 
person  who  aues  Uierefor,  an  action  to  recover  It  may  be  main- 
tained hy  any  person  in  bis  own  name;  but  the  action  cannot  be 
compromised  or  settled  without  the  leave  of  the  court  in  which 
it  ia  Drought. 

Id.,  H  0  uA  a.   8«  i  TOT,  uCa. 

I  188S.  Id.|  seriiee  of  Mvmmona. 

The  Bummons  In  an  action,  brought  as  prescribed  In  the  last 
■ection,  can  be  served  only  by  an  officer  authorised  hy  law  to 
collect  an  execution,  issued  out  of  the  same  court.  The  sum- 
moDS,  when  issued,  cannot  l>e  countermanded  by  the  plaintiff 
before  the  service  thereof;  and,  immediately  after  it  has  been 
■erred,  the  officer  who  served  It  must  file  It,  with  his  certificate 
of  service,  in  the  office  of  the  clerk,  or  deliver  It,  with  a  like 
eertificate,  to  the  magistrate  by  whom  It  was  itsned,  as  the  case 

U.,  part  ot  I  «. 

I  188*.  M.(  wbea  sot  barred  by  •  oollaslTe  Mfcarery- 

In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a 
atatnte,  brought  by  any  person,  other  than  the  person  aggrieved, 
or  a  public  officer,  the  plaintiff  may  recover,  notwithstanding  the 
recovery  of  a  judgment,  for  or  against  the  defendant,  in  nn  action 
btonsitt  therefor  by  another  pemon,  l(  he  establishes  that  the 
former  Judsment  was  recovered  eollnsively  and  fraudulently. 
M..  f  14- 
I  1S9T>  ladavaeBcat  apon   sBBiaiOBB. 

In  an  action  to  recover  a  penalty  or  forfeiture,  given  hy  a  stat- 
ute, if  a  copy  of  the  complaint  Is  not  delivered  to  the  defendant 
with  a  copy  of  the  summons,  a  general  reference  to  the  statute 
most  be  Indorsed  upon  the  copy  ot  the  suminons  so  delivered,  in 
the  following  form:  "According  to  the  provisions  of,  etc.;  addmg 
•uch  a  description  of  the  statute,  as  will  identify  it  with  con- 
venient eerfninty,  and  also  specifying  the  section,  if  pena!«eB  or 
forfeiture*  are  Riven,  in  different  sections  thereof,  for  different 
■etsoron'--'  — 


1 


§  1896  ACTION  FOR  PENALTY.  c.  IB,  1 4, «. ! 

I  ISftS.  'When  part  of  n  pcBBltT  mmr  he  vecovercA. 

Where  a.  statate  gives  a  pecuuior?  penaltf  or  forfeituK,  not 
esceeijiiiK  a  sppclfied  aum,  sd  actloD  ma;  be  tuaiiitaiiied  to  recom 
the  ium  siieeiEod;  nnd  the  court,  jury,  or  referee,  by  wbich  or 
by  wbom  the  iBBUeii  of  fact  are  tried,  .or,  where  jud^tncDt  la  tBim 
bj  default  for  failure  to  appear  or  plead,  the  damngca  are  ttcer- 
tained,  may  award  to  the  plaintiff  the  whole  aum,  or  auch  a  put 
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c  15,  t.  4  a.  4  AOnONS  FOH  WROMOa  g§  IE 

ARTICLB  FOtTRTH. 

Certain  cmtwna  to  reewer  damage*  for  twcmga. 


flee.  UM.  CItU  UHl  <»lmtiial  preHcatlDiu  not  mersHl. 
ISOO.  Action  for  nlac,  etc.,   In  name  of  ■iwtbor. 


Had*  nlM  ■ 


IMI.  TnbM  aad  atbcr  locroued  damBEM  lo  be  recoietsd. 
Itm.  Action  (or  nuing  dMth  tr  HsUiience,  ate. 
IBDl.  M.:  for  wboae  bcnafll. 
jaM.  Id.;  amoont  of  tecoveij. 


I  XB0K  OItU  ud  ealmliiKl  BroaBCOtloiui  no*  iHersed. 

Where  the  vLolAtioD  of  a  rigbt  Bdmlta  of  u  cItII  and  also  of  & 
criminal  procecntion,  the  one  la  not  merged  In  tbe  other, 

en.  Pnc,  I  1. 

I  19O0.  Actios  for  aalBS,  eto..  In  name  of  nnutkcr.  Ha4« 
Mlaa    a    mladoBeanor. 

If  a.  penon,  Teiationslr  or  malicionsl;,  In  the  name  of  another 
bnt  withoat  the  Utter's  consent,  or  in  the  name  of  an  nnknowD 
penoD,  comniencefl  or  continue*,  or  cauaei  to  be  commenced  or 
continned,  an  action  or  special  proceeding,  in  a  court,  of  record, 
or  not  of  record,  or  a  Epeclal  proceeding  before  a  judge  or  a 

Instlce  of  the  peace;  or  toKCB,  or  cniiseR  to  he  taken,  any  proeeed- 
og,  in  the  conrEe  of  an  action  or  apeciiil  proceeding  in  ancb  a 
court,  or  before  such  an  officer,  either  beFore  or  after  Judgment 
or  other  final  determination;  an  action,  to  recover  damages  there- 
for, may  be  maintained  against  him,  by  the  adrenw  party  to  the 
artioh  or  spedsl  proceeding;  and  a  like  action  may  be  mtdatalned 


by  the  person,  if  any.  whose  name  was  thns  used.    He  Is  also 

KUty  of  a  mlsdei  '  ""  "    '     '       "  "  ' 

■  six  months. 


misdemeanor,  punishable  by  ImprlsonmeiU,  not  ezceed- 


L  B.  SeO,  I  1  O  Bdm.  BH).  See  PcdkI  nodi-,  |  IDS. 

I  1901.  Treble  and  otker  tanreaaed  ■*—- 'r"  t*  be  re- 
in an  action,  brought  by  the  adverse  party,  as  prescribed  to 
the  last  section,  the  plaintiff.  If  he  recovers  final  judgment,  la 
entitled  to  recover  treble  damages.  In  an  action,  brought  by  the 
peraon  whose  name  was  nsed,  as  prescribed  in  tbe  last  section, 
the  plaintiff  is  entitled  to  recover  nis  actoal  damages,  and  two 
bnndred  and  fifty  dollars  in  addition  thereto. 

Id.,  part  «f  I  I.      Sea.  ate.  H  1010  SDd  IIU.  ante. 

■  ISOS.  Aation  far  eaaalns  death  »T  aeBllaeafw,  eto. 

The  executor  or  administrator  of  a  decedent,  who  has  left,  him 
cr  her  sorriving,  a  husband,  wife,  or  next  of  kin,  may  maintain 
an  action  to  recover  damagea  for  a  wrongful  act,  neglect,  or 
default,  by  which  the  decedent's  death  was  caused,  against  a 
Dntnral  person  who,  or  a  corporation  which,  would  have  been 
liable  to  an  action  in  favor  of  tbe  decedent,  by  reason  thereof.  It 
death  bad  not  enaned.  Such  an  action  must  be  commenced 
within  two  years  after  the  decedent's  death. 

L.  1MT.  rh.  4B0.  I  1  («  Edm.  BSfl),  and  ■  poitlua  ot  I  >  ■■  am'd  b/  K  IMS, 
eta.  »e,  and  hi  I.  IBTO,  ch.  K  [7  Edm.  GSl).     Bm  |  SS4. 
Bll 


r 
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of  t£c  d 


the  loMt  section,  are  ezcluBtv^ly  for  the  benefit 
busband  or  wife,  and  u<?it  of  kin;  and,  when  tacy  are  coiiei 
the;  muBt  be  diBtributed  b;  tlie  plaiDtiCF,  as  if  the;  wpre  ■ 
queathed  aseetB,  left  in  hie  hands,  nfter  payment  of  all  di 
and  exponaes  of  admiDlBtrntiou.  But  the  plalhtifE  mny  dc 
therefrom  tbe  eipenaeB  of  the  action,  and  his  commisBiotM  Mn 
the  residue;  which  must  be  allowed  br  the  eurroKate,  npoa  noa^j 
given  In  such-u  manner  and  to  such  peraons,  as  the  iiiiiinni 
deems  proper.  1 

L.  1847,  cb.  UO,  I  2.  B(  ■m-d  bj  I,.  184&  ud  ISTO. 

1  IMM.    [Am'«,   180B.]    Id.i   nmoiint  ot  reenery.  '! 

The  damagee  awarded  to  the  plaintitF  muj  be  each  a  sum  utt^ 
Jury  upon  a  writ  of  inquiry,  or  apon  a  trial,  or,  where  braea  Of  MR 
are  tried  without  a  jury,  the  court  or  the  referee,  deenu  b>  ben 
fair  and  just  compeusution  for  the  pecuniar?  injuries,  naHilliBM 
from  the  deii'dent  a  death,  to  the  person  or  peraonE,  tor  trbsM 
benefit  the  action  is  brought.  When  Gnnl  Judgment  for  tbe  iiliilM 
titF  is  rendered,  the  clerk  must  add  to  the  sum  bo  awarded,  intcniu 
thereupon  From  the  decedent's  death,  and  Include  it  in  the  jaWU 
ment.  The  innuieition,  verdict,  report  or  deeisjou,  may  qiedW 
the  day  from  which  interest  la  to  be  compnted;  if  It  omita  m>  uimtp, 
the  day  may  be  determined  by  the  clerk,  upon  affidavits.  • 

Id..  nmalPdsr  ol  t  S.  ini'd  bj  L.  IMS^  ch.  3Hi  L.  18T0,  cb.  TS  (T  Bta.' 
BBl);   L.   ISSB,   Ch.  Me. 

I  1905.  Next  of  bLlu  deOued. 

The  term,  "  next  of  kin,"  as  vocd  in  the  foregoing  aectioiu^  htf  ' 
the  meauins  specified  in  Mctioa  1870  of  this  act. 

B«a  I  IBTO.  (dU. 

I 
I  1900.  AcHon  for  Blander  of  a  wombs.  j 

In  an  action  of  slander,  brought  by  a  woman,  for  words  &»  , 
putinE  uQchastity  to  her,  it  is  not  necessary  to  allege  or  prow 
special  damagea.  It  the  plniutifE  ia  married,  tbe  damages  reco^  i 
eied  are  her  separate  property.  ' 

!>.  1871,  cli.  3ie.  I  1  Ce  Edm.  BT).    Sea  |  460.  anti,  I 

I  190r.  Wben  aoUva  (of  llhel  caanot  ke  malBts1nc«.  j 

An  action,  civil  or  criminal,  cannot  be  maintained  against  a  i^  ' 
porter,  editor,  publiaber,  or  proprietor  of  a  newspaper,  tor  tlie  pa^ 
llcatlon  therein  of  a  fair  and  true  report  of  any  ^ndidal,  leicls- 
lative.  or  other  public  and  official  prw»~""~-    —•■•'"-•  "«™4«f'  ■ 
actual  malice  in  making  the  report. 

Tj.   IHM,   eh.   [30,   II  1   ind   3   (S  Edm.   IM). 

I  1008.  The  ItLat  seetlon  nnallSed. 

The  laat  aection   doea   not   apply   to  a  libel,   contained   Id  At 
heading  of  the  report:  or  ip  any  other  matter,  added  by  any  pM^ 
son  concerned  in  the  publication;  or  iu  tbe  report  at  any  tUng   ' 
said  or  done,   at  the   time  and   place  of  the  pDt>lic  and   offiow 
proceedings,  which  was  not  a  part  thereof. 

Id. 

5ta 
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AaTlCLE  FIFTH. 

MUodlantoua  aetiona  and  righU  of  aetioa, 
t^  WliMi    tnufene   of   cUlm   or   douuud    noAf    nw,    Rlfbta  of   i 

>.  Wlin  dilBU  or  denKiidi   mar  be  tnnalernd. 


Ion  ntsallaUo  p«p«r. 


I  1M>&.  WhcB  (PBiiBferre  of  cl*lin  or  deina.iid  inar  ■■•- 
Klshta  of  defcudsjat,  eto. 

Where  a  clsiin  or  demand  can  be  traneCerred,  the  traosfer 
thereof  pauea  aa  iatereat,  which  the  tranafi^ree  ma;  enforce  bj 
an.  action  or  special  proceeding,  or  intPriKiHe  ae  a  defeuce  ov 
counterclaim,  in  bis  onn  name,  aa  the  trnnBteror  might  bare 
done:  Bubject  to  any  defence  or  couuterclnim,  existiag  against  the 
transferor,  before  notice  o(  the  traaster,  or  against  the  trans- 
feree. But  this  Hoction  does  not  apply,  where  the  rightB  or  lia- 
bilities of  a  part;  to  a  claim  or  demnnd,  which  is  transferred,  are 
regulated  by  special  proTielon  of  law;  nor  do^H  It  vary  the  rights 
or  liabilities  of  a  party  to  a  negotiable  inBtrnmeut,  which  is  trans- 
Sea  ute,  I  sm. 

I  I910.  vntmt  claims  or  demaads  mar  be  traasterred. 

Any  claim  or  demand  can  be  traniferred,  except  in  one  ot  the 
fallowing  csseg: 

1.  Where  it  is  to  recoTcr  damages  for  a  pcrsonnl  injury,  or  for 
a  breach  of  promise  to  marry.  (Bpb  S  a3^3,  »ubd.  B.) 

2.  Where  !t  is  fonnded  upon  a  grant,  which  is  made  void  by  a 
■tatnte  o(  the  State:  or  upon  a  claim  to  or  interest  in  real  prop- 
erty, a  grant  of  which,  by  the  transferor,  wonld  be  void  by  sa<n 

3.  Where  a  transfer  thereof  Is  eipretHly  forbidden  by  a  stat- 
ute of  the  State,  or  of  the  United  States,  or  would  coatraveae 
public  policy. 

S«  Co.  Pnic.,  I  lis. 

f  1911.  Id.i  caaM  of  aetloa  tor  ararr. 

A  cauBe  of  action  to  cancel,  or  otherwise  affect,  an  instrument 
*secntpd,  or  an  set  done,  as  security  for  a  usurious  loan  or  for- 
bearance, can  be  thus  trsnsferrred,  where  the  Instrument  or  art 
creates  a  specific  charge  upon  properly,  which  is  nloo  transferred 
In  disaffirmance  thereof,  and  not  otherwise;  bnt.  In  that  case,  the 
tranaferee  does  not  sneceed  to  the  right,  conferred  by  statute 
oiNHi  the  borrower,  to  procure  relief,  without  psylng,  or  oCFeriog 
to  pay,  any  part  of  the  snm  or  thing  loaned. 

I  1*12.  JadKmeat,  -nbea  asslKaable. 

A  judgment  for  a  snm  of  money,  or  directing  the  payment  of 
a  snm  of  money,  recoTered  upon  any  canse  of  nction,  may  be 
transferred;  bnt  if  it  Is  vacated  or  reversed,  the  transfer  thereof 
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I   l&IS.   [Am'd,    ISSO.]    Aotl«n  bpob  ]«««BieBt  ■ 

Except  in  a.  case  where  it  Is  othern-iae  BpcciaJlf  pmcriMfl 
thia  act,  BQ  action  upon  a  judgment  for  a  sum  oC  monej,  it  '  ^ 
in  B  court  of  record  ot  the  State,  cannot  be  maiDlaiaei.  b 
the  original    parlies  to  the  judgment,  unless,  either 

1.  Ten  years  have  elapsed  since  the  docketing  of  such  jndgi 

■i. 

him,   otherwise  t&an  personaiJy;  or 

3.  The  court  in  which  the  action  in  brought  hag  , 
made  nil  order,  grouting  leave  to  bring  it.  Notice  of  the  ij.., 
cation  for  sneh  nn  order  mnst  be  given  to  the  ndveree  l>»rty,  < 
the  person  proposed  to  be  made  the  adverse  party.  pi>r3oo~~ 
unless  it  satisfactorily  npiieura  to  the  court,  that  personal  a 
eannot  be  given,  with  due  diligence;  In  which  case,  notice  maj  ■ 
given  in  siich  a  ....,■. 

Co.  rroc..  I  Tl.    L.  18M,  cli,  BS8.  In  effect  Sept.  ],  ISSa.  Sc.  (iB.  I  > 
poet. 

I   1D14.  ABclllarjr  KFlloB   for  dincoTcrr   Bbollahed. 

Au  action  cannot  be  maintained,  to  obtain  a  discoverr  uu 

oath,  in  aid  of  the  prosecution  or  defence  ol  another  action. 

I  19IS.  Aetlon  DpoB  n  pennl  ^^Bd, 

A  bond  in  a  penal  sum,  executed  within  or  without  the  StaM^ 
and  containing  n  condition  to  the  eSeet,  that  tt  is  to  be  Toid,  ntm 
performance  of  any  act,  has  the  same  effect,  for  the  pnrpow  rf 
maintaining  an  action  or  special  proceeding,  or  two  or  naie  ■«£■ 
cessive  actions  or  special  proceedings  thereupon,  ns  tf  it  W 
tatned  a  covenant  to  pay  the  sum,  or  to  perform  the  act,  ipeciM 
in  the  condition  thereof.  But  the  damages  to  be  recovered  fori 
breach,  or  snccesBive  breaches,  ot  the  condition,  cannot,  in  tl(i 
aggregate,  exceed  the  pennl  sum,  except  where  the  condilinn  Is  llr| 
the  payment  of  money;  In  which  ease,  they  cannot  exceed  ai(l 
iwnal  sum,  with  interest  theretipon,  from  the  time  when  thedf-' 
fendant  made  default  In  the' performance  of  the  condition. 

See  a  K.  S.  8M.  |{  1!  ind  IS  (I  Fdm.  384) ;  »tao  a  K.  H.  »IB.  iTV  «  "^ 
Bea,  BM). 

I  Iftlfl.  AclloB  hr  ■nret>-  or  Irniit**  to  r«canv  eaafa,  **»• 

A  surety.  Including  a  drawer  or  indoraer,  may  recoyer.  In  an  k-  ' 
tlon  against  his  principal;  and  an  executor,  adminiatralor.  or  othf 
trustee,  may,  where  the  trust  estate  is  inandieient  to  reimbam 
hlni,  recover,  in  an  action  against  the  beneficiary  whom  he  r«pK- 
s^nts;  his  reasonable  costs  and  other  expenses,  incurred  oeat- 
sarily  and  in  good  faith,  in  the  prosecution  or  defence,  by  the  n- 
press  or  Implied  consent  of  the  principal  or  beneficinrj-.  of  ib  k- 
tion  or  special  proceeding,  relating  to  the  demaod  secured.  « ** 
the  trust  estate,  ns  the  ease  requires.  This  section  dof*  «• 
affect  Buy  special  agreement  relating  to  those  eoets  and  expwiit 

I,.    ISKS.    rh.    314,    I   8    (4    Mm.    4W1. 

I  191T,  Action  upon  loat  Bcirollabla  paper. 

Where  It  appears,  upon  the  trial  of  an  action,  (bat  a  vV^ 
able  promissory  note  or  bill  of  exchange,  apon  which  the  adio^ 
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or  A  counterclaitu  interpoHed  in  the  nctioD,  ii  founded,  wm 
lost,  while  It  belonged  to  the  party  claiming  the  amonat 
due  thereupon,  he  may  prove  ihf  contents  thereof,  by  parol 
'  other  secondary  erideurr,  and  mc;.  recover  of  aet  off  the 
—  t  duo  thereupon,  as  If  it  was  proijuced.  But  for  tnat  pnr- 
e  must  Kive  to  the  adverse  part;  a  written  undertaking,  in 
I  fixed  by  the  judge  or  the  referee,  not  less  than  twice  the 
nl  of  the  Dote  or  bill,  with  at  least  two  Buretiea,  approrrd 
t^  the'  Judge  or  the  referee,  to  the  effect,  that  he  will  indemnify 
the  adverse  party,  his  betrB  nud  personal  r.^prt'sentatircs,  agalnit 
Hn7  claim  by  any  other  person,  on  account  of  Ihe  note  or  bill,  and 
against  all  costs  and  expenses,  by  reason  of  such  a  claim. 

2  It.    S.    *M.    tl   TE   md  TO   (2    F^dm.    423). 
I   1018.  The  iMt  icctlOB  imaliaed. 

But  where  an  action  is  prosecuted  or  defended  by  the  people 
of  the  State,  or  by  a  pulilic  officer  in  their  behalf,  the  people, 
or  the  public  officer,  may  prove  the  contents  of  a  lf>st  note  or 
bm  of  exehBDKe,  by  parol  or  other  secondory  evidence,  and  may 
recover  or  set  off  the  amount  due  thereupon,  without  giving  any 
security  to  the  adverse  party. 

an  L.  tW>,  A.  U;  S  K.  S..  Bth  ti..  TTl  («  Kdm.  MB). 

ns 
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TITI.B  T. 

Other  actiffio*  b;  or  againvt  p&rticulftr  pnrtiM. 

■filDst  an  nnlncorpartted   ■■socUUoii. 

i^tkHi.  ■gaipit  iDd  between  JolntdaM 
ABTICLB  FIRST. 

Action  by  or  against  an  uninoorporaled  asgoeiation. 


I  1»1».  tAm'd,  IIKMI.I     Actions,  rtc.,  by-  or  >Knlmi 

All  actiuii  or  Hpei'ial  prot-pcdilig  may  lie  mHiuiained,  by  Iht 
prcKiUnnl  or  treasurer  of  an  nnint-orporated  asBociaCion,  ooimiBt- 
iiiK  ot  RL'vi'u  or  mory  iit-rsoiiB,  lu  rei-ovi-r  any  proiierty,  or  upun 
any  cauiic  ii(  action,  for  or  ii|H)ii  which  all  the  siiBoeiatm  maj 
■uaiiitaili  DUfh  au  action  or  npei-ial  prootediiig.  by  reason  of  thdr 
illt<?ri.>a(  or  owncrHhiiJ  thertiiii.  aithi^r  jointly  or  in  common.  Ad 
ai'tiou  may  iikewiHe  be  Ihaintaiiieii  by  such  president  or  trea«- 
urcr  to  recover  from  one  or  more  racniberB  ot  aach  aBsodatica 
hiH  or  their  proportionate  share  of  any  moneys  lawfully  el- 
prnded  by  such  aKsoriation  for  the  benefit  of  such  associates, 
or  to  enforce  any  lawful  claim  pf  such  association  againat  soch 
member  nr  members.  An  action  or  apecisl  prooeedins  may  be 
maintained.  sKninst  the  president  or  treasurer  of  such  an  arso- 


elation,   to   recover  any  property,   or  upon   any   i 


...  .r  upon  which  the  pluintilf  may  maintain  such  an  action  or 
•pecisl  procceillnK.  nicaiust  all  the  aHHocialea.  by  reason  of  their 
interest  or  ownership,  or  claim  of  ownership  therein,  eitber 
jointly  or  In  common,  or  their  lialiility  therefor,  cither  jointly  or 
sercraliy.  Any  partuerHhip,  or  other  company  of  personn,  whki 
haR  a  prenldent  or  treasurer,  Is  Ueemed  aa  association  within  ilw 
meaninK  of  thin   section. 

L.  1840.  fh.  £.%R.  I  1:  3  tl.  B..  Bib  fd.,  TTT  ^^  Bdm.  flMJ;  L.  lUI,  A.  IB: 
3  B.  8..  Btb  ed.,  7;h  (4  Edm.  «5£).  Sn  |  4M.  ante.  L.  ISOO,  eta.  IH  !■ 
eftect  Nfp(.    1.    IMO. 

1  1920.  ProcrrdloKa  <■■  eaao  of  doatk,  etc. 

The  death  or  legal  incapacity  ot  a  member  of  the  associatioii 
docN  not  affect  an  action  or  special  proceeding,  brought  as  pre- 
scribed in  the  Inst  seetion.  If  the  officer,  by  or  agaittst  whom 
it  is  brought,  dien,  is  removed,  resigns,  or  becomes  otherwise 
■Dcapacitated,  during  the  penden<'y  thereof,  the  court  must  make 
an  order,  directing  it  to  be  continued  by  or  against  his  BUCcesBor 
In  olOee.  or  any  other  ofllccr,  by  or  agaioat  whom  it  mitbt  baxe 
be<-n  oriKiually  couiuieuced. 

i  ItMl.  [Au'd,  INOH.I    Rffpet  ot  J>dKn>e>ti  «sers(laa  there- 
in such  an  action,  the  ofFlo'r  agninst  whom  it  is  brousbt  clB- 
&ot  be  arrested;  and  a  Judgment  against  him  don*  itot  aDtboiiia 
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so  PK«cntioa  to  be  isaued  against  hiH  property,  or  his  peraon; 
nor  does  the  docketing  thereof  biad  bin  real  property,  or  chattels 

„   , -.   ^. ,,..,,   belonging  to 

...      :  onned,   jointly   or  in   common,   by   all   tbe   members 

L.  un,  ob.  Ka,  I  I.    8se  H  S  oal  1.    L,  law.  cb.  M.    Id  ttttci  Oci.  1,  UW. 
I  18S3.  BiibBe4kn«Bt  aettoM  asalnflt  meHiberB. 

Where  an  action  ban  bccu  brought  a  gainst  an  officer,  or  a 
conuteri-laim  haa  lieen  made,  In  an  action  bruujjht  by  an  offieer, 
as  prescribed  in  tbe  last  three  sections,  auotber  action,  tor  tho 
same  causie,  shall  not  be  brought  againKt  tlif  members  of  tbe 
association,  or  any  of  them,  until  after  final  judgment  in  tbe  first 
action,  and  the  return,  wholly  or  partly  unsatisfied  or  unele- 
cntcd,  of  an  execution  issued  Ih^reupon,  After  sneh  a  return, 
the  party  in  whose  favor  the  execution  was  issued,  may  maintain 
an   sctloD,  as  foUowa; 

1.  Where  he  whh  the  plnintiff,  or  n  defendant  recoverluE  upon 
a  coanterclaim,  he  may  maintain  an  action  against  the  members 
of  the  BsBDciatinn.  or,  in  a  pro|icr  case,  ngiiinst  any  of  them, 
as  it  the  first  action  had  not  been  bnmsht,  or  the  counterclaim 
bad  not  been  made,  as  the  i'Sko  requires;  and  he  may  recover 
therein,  as  part  of  his  damages,  the  costs  ot  the  first  action 
BO  much  thereof,  as  the  sum,  collected  by  virtue  o(  the  eiecui 
was  LDBuffldeat  to  satisfy. 

2,  Where  he  was  n  defendant,  and  the  ease  is  not  within  atib- 
diviaion  first  ot  this  section,  he  may  maintain  an  action,  to  re- 
cover the  sum  remaining  uncollpcted.  aeainst  the  persons  who 
composed  the  association,  when  the  action  against  him  was  com- 
menced, or  the  survivors  ot  them. 

But  this  section  does  not  affect  the  right  of  the  person,  in 
whose  favor  tbe  judgment  in  the  first  action  was  rendered,  to 
enforce  a  bond  or  undertaking,  given  in  the  course  of  the  pn>- 
ce«dinKs  therein. 

Part  ot  111 ,  I  4.  Bin'il:  L.  IISI,  cb.  1S3. 

I    1S2S.    ThlB   article   pennlBBlre)    etteet    npoB    atBtnte    ot 

This  article  does  niot  prevent  an  action  from  being  brought 
by  or  against  nil  the  members  of  an  association,  except  as  pre- 
scribed in  the  last  section.  Where  an  action  is  brought  against 
tlK  members  of  the  association,  as  prescribed  in  subdivision  first 
nt  the  last  section,  the  time  between  the  commencement  of  the 
action  by  or  against  the  officer,  and  the  return  of  the  first  execu- 
tion issued  upon  the  final  judgment  rendered  therein,  is  not  a 
part  of  the  time  limited  by  law,  for  tbe  commencement  ot  the 
serond  action. 

)  19S4.  Wtae>  •bjeetlas  ot  niaamer,  et«.,  of  parties  aot 
BTBllvble. 

Section  1S13  of  this  act  applies  to  en  action  brought,  as  pre- 
RCribed  in  the  last  section  but  one,  against  the  members  ot  any 
aminciatlon.  wbicb  keeps  a  book  for  the  entry  of  changes  in  the 
membership  of  the  association,  or  tbe  ownership  of  its  property; 
and  to  each  book  so  kept. 
■«  I..  IM.  ell.  in.  IKIKdm.  ««i  iIhi  »  1S13.  uM.  and  1»M.  ptMt. 
BIT 
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ACTIONS  BT  OB  c.  16.  t.  6,  a.  2 

AHTICLB  SECOND. 

againtt  certain  county,  foKm,  and  municipal  offietn. 

■  br  onalnipeciSed  otBctn. 

■  anion  (Dcli  onoen. 


rmubei 
I    leaa.    [Am'd,    I8O2.]      Action    br   ■    tu   paT«    nsaJBBt  ■ 

Au  avtion  Co  obtain  ft  judgment,  prerenting  waste  of,  or  injurj 
to,  the  estate,  fuiidti,  or  other  properly  tyt  a  count;,  Ioitd,  dij-  or 
lacorpurutcd  TJIIaKt'  of  the  State,  may  be  maiutaiaed  agsinst 
an^  of&cer  thereof,  or  auy  agent.  coniiuiBsioner,  or  other  person, 
acting  lu  its  behalf,  either  by  a  citizen,  resident  thi>rein.  or  bj  a 
corporation  who  \n  aHNeased  for  aud  in  liable  to  pay,  or,  within 
one  year  before  the  com  men  cement  o(  the  action,  has  paid,  a  tu 
therein.  This  section  does  not  affect  any  ri^ht  of  action  In  latw 
o(  a   county,   city,   toivn,   or  incorporated  Tillage,  or  any   poblic 


jl  district;  the  overseer  or  overaeeiE  of 

the  poor  of  a  Tillage,  or  city;  the  county  superintendent  or  supn- 
intendenlft  of  the  poor;  or  the  supervisors  of  a  county,  npon  1 
contract,  lawfully  made  with  those  officers  or  their  predacetMn. 
in  their  official  capacity;  to  enforce  a  liability  created,  or  ■  doti 
enjoined,  by  law,  upon  those  offl<'crs,  or  the  body  reprpseiited  b; 
them;  to  recoTer  a  penalty  or  a  forfeiture,  given  to  those  offlceia. 
or  the  body  represented  by  them;  or  to  recover  damaKCs  for  «d 
injury  to  the  property  or  rights  of  those  oOcers,  or  the  bod; 
represented  by  them;  althongh  the  cause  of  action  accrued  before 
the  commencement  of  their  term  of  office. 
9  R.  8.  (tJ.  I  B  (3  Bdm.  4M1:  L.  iwr,  eta.  9R.    la  MiKS  Sept.  I.  m. 

I  1837.  Actions  aci^Bit  anok  oScetb. 

An  action  or  special  proceeding  may  be  maintained,  against  any 
ot  ihi-  officers  specitied  in  the  last  section,  npon  any  cause  of 
action,  which  accrues  against  them,  or  baa  accrued  n^^indt  tbrlr 
predecesBora,  or  upon  a  contract  made  by  their  predecessom  hi 
their  official  capacity,  and  within  the  scope  at  their  authority. 
Id..  I  n. 

1  192H.  The  !•■<  two  aecMoBB  aoaliaa*. 

The  last  two  aecllonB  do  not  apply  to  a  case,  where  it  Is  t^e- 
cially  prescribed  by  law,  that  an  action  may  be  maiDtaiD^.  by 
or  againnt  the  t>ody.  represented  by  an  oHlcer  designated  in  Ihoor 
sections;  but.  in  such  a  case,  the  prosecution  or  defence  of  ibe 
action,  as  the  case  may  be.  niiist  be  condncted  by  t^  pmoac 
then  in  office,  who  represent  that  body. 


SIS 

DMn;.^:b,  Google 


AQAINST  OPFIOBRS.  «i  192^-81 

iu  u .       ,  -.       „    . 

1926  or  section  1927  uf  this  act,  the  officiT,  by  or  againBt  whom 
tt  IB  brought,  iiiuBt  be  described  in  the  Bunimona,  or  other  process 
by  which  it  is  commenced,  an<I  in  the  subsequent  proceedings 
therein,  by  his  indiridnal  name,  with  the  addition  of  hU  oEBclal 
title.  An  objection,  growing  out  of  nn  omission  to  jo<D  any 
officer,  who  ought  to  be  Joined  witb  tbe  others,  mast  be  taken 
by  tbe  answer,  or,  In  h  spct^al  proceeding,  before  the  cliiRe  of  the 
case,  on  the  part  of  the  defendant;  othenvise  it  is  waived. 

Id..  H  DSi  S8  nnd  SB.  im'd  mid  eaDSOlMstrd. 

I    19SO.  SBfn-eBsov  ibbt  be  ■■hsHtntiid. 

In  such  an  iiction  or  special  proceedinK.  the  court  must,  in  a 
proper  case,  aubstitute  a  successor  in  office,  in  place  ol  a  person 
made  a  party  in  his  official  cnpaeity.  ttho  baa  died  or  ceased  to 
hold  oSce:  but  such  a  successor  eliall  not  be  substituted  as  n 
defendant,  without  bis  consent,  unless  at  least  fonrteen  days' 
notice  of  tbe  application  for  tbe  sabatitutioii,  baa  been  personally 
served  upon  Iiim. 

Id.,  II  100  um  101.  ■m'd. 

I   I031.  When  esecnUon  BBalaat  olllcer  aot  to  Inane. 

An  execution  cannot  be  issued  upon  a  Judgment  for  a  sum  of 
money,  rendered  against  an  officer  in  an  action  or  special  pro- 
ceeding brought  by  or  against  him,  iu  his  official  capacity,  pursu- 
ant to  this  article;  e^tcept  where  it  is  rendered  against  the 
tmstee  or  trustees  at  a  school  district,  or  the  commisal<Mier  or 
commissioners  of  hiehnays  of  a  town.  Ir  either  of  those  cases, 
an  execution  may  be  issued  against  and  be  collected  out  of  the 
properCr  of  the  officer,  and  the  sum  collected  must  be  allowed  to 
him.  Id  the  settlement  of  faia  official  accounts,  except  as  otherwise 
q>eeisllj'  prescribed  bj  law. 

M.,  M  101  and  lOS.  aa-a. 
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AcHont  and  righXt  nf  aetiun  agaltut  ana  betueai 

6ee,  1912.  JndtnwBl  ititMt  defcDduta  yOoOj  \ 

1033,  Ellect  of  ancta  Judgmaot. 


c  IS,  L  Ih  J 

JaimUmM 

rliw  an  ■■■:■ 


Jadsncnt   affaJiiBt    detendanfa    J«Ia4lT 

In  an  ai^tlon,  wherein  the  complaint  dc^mnnds  iadnuent  1 

BCm   of  money  asniiist  two   or  more  defeadHutB,   alleged   Mj 
jointly  indebted   upon  contract,  it  the  BummouH  is   serv^   W^ 
ona  or  more,  but  not  npoD  all  of  the  detendants,  the  plaintiff  ■ 
pruceed  neslnst  the  defendant  or  defendantB,   udoq   ^hom  ft 
acrred,  nnleee  the  coart  otherwise  directs;  and,  if  he  recoTe*»B 
iiidgment,  it  may  be  taken  againBt  ol!  the  defenduits  t   "     ' 
indebted. 
Co.  Pnc.,  I  IM,  mbd.  1.   Bee,  kIki,  J  lom,  lutt. 

1  was.  Occt  of  aocli  JvdKineot- 
Such  a  judgment  U  conclusiTe  evidence  of  the  liaUntr  of  «__ 

defendant,  iipoo   whom  tlie  snmmoUB  was  personally  aerre^  J 
who  appeared  in  the  action.    Whtre  It  is  taken  a^iust  a  def-*^ 
ant,  npou  whom  the  Biimmoni  was  served  by  pnblic&tion,  or  i 
out  the  State,  jiurauanC  to  an  order  for  tbBt  purpoae,  it  baa  . 
effect  as  againat  tbat  defendant,  specified  in  section  44B  <rf  t 
act.    Aa  against  siicli  a  defendant,  who  is  allowed  to  defend  a' 

judgment,  or  aa  against  a  defendant  not  anmmoned,  it  in  enA ^ 

only  of  the  extent  of  the  plaintiff's  demand,  after  the  UabiUlT  fl 
that  defendant  baa  been  established,  by  other  evidence. 

2  B.  8.  BTT.  I  S  (3  Edm.  SSI).    Se«  t  13TS,  anla. 
I  1I)S4.  ISzeentlonf  IndorieBient  tkereapoa.  | 
An  execution  upon  such  a  judgment  must  be  issned.   in  tormt 

against  all  the  defendants;  but  the  attorney  for  the  jndsmd 
creditor  must  inclome  thereupon  a  direction  to  the  sheriff,  contaW 
Ing  the  name  of  eacli  defendnnt,  who  was  not  snmmoned,  and  pH 
Btricting  the  enforcement  of  the  execution,  aa  prescribed  in  O^ 
next  section.  < 


I  loss.  Bow  «oll«stf;d.  J 

An  execntlon  against  the  person,  Issned  upon  such  a  indsme*! 
shall  not  be  enforced  against  the  person  nf  a  defendant,  whHI 
name  Is  bo  Indorsed  thereupon.    An  execatloD  asainvt  propcxW 
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iiMn^  npon  nnrh  a  judgment,  sbail  not  be  Ipt!^  upon  the  Bale 
property  of  saeb  n  (lefendaDt;  hut  it  mny  be  eollected  out  of  p*r- 
BOnal  property  owned  by  him,  joiutly  with  the  other  defendants, 
who  were  tinnimoned,  or  with  ony  of  them;  nnd  out  of  the  real 
and  piTxonal  property  of  the  lattpr,  or  of  nny  of  them. 
3  R.  3.  37T.  I  4. 

|.1»3«.  JadmHeat,  kon  docketed i  effect  of  docketlBS- 

Where  a  jadgmetit  has  been  taken,  an  prescribed  in  section  1932 
of  thia  act,  the  cleric,  with  whom  the  juUgmeut'roll  is  filed,  must 
write  npon  the  docket,  opposite  or  under  tiie  Dame  o(  each  defend- 
ant, upon  whom  the  summons  wrb  nut  served,  the  words,  "  not 
mmmoned; "  and  a  like  entry  must  be  mnde  by  each  county  clerk, 
with  whom  the  judgment  is  aftL'rwardH  docketed.  The  judgment 
does  Dot,  by  virtue  of  its  being  docketed,  bind  any  real  property, 
or  chattel  real,  owned  by  sncb  a  defendant.  But  Ibis  section  does 
not  affeet  the  plaintiff's  right  of  uction,  to  charge  the  judgment 
apon  any  real  property. 

I    1S8T.    Action     to     cli urate     detendanta     Dot     pcFaoBally 

After  the  recovery  of  n  Judgment  agninst  joint  debtors,  as  pre- 
scribed In  section  lt&2  of  this  act,  an  action  may  be  malutained  by 
the  judgment  creditor,  against  one  or  more  of  the  defendants, 
who  were  not  summoned  in  tbc  original  action,  to  procure  a 
judgment,  charging  his  or  their  property  with  Ibe  sum  remaining 
unpaid  upon  the  original  judgment. 

Ob.   Proc.,  |  ST9. 

1  less,  (^oaiplalnt  In  aneb  action. 

The  complaint  In  such  an  action  must  be  verified;  must  contain 
an  allegation  that  tbc  judgment  has  not  been  paid;  and  must  statt 
the  anm,  remaining  unpaid  thereupon,  at  the  time  of  the  yerlfica- 
tlon. 

Id.,   I   STB,   un'd. 

I  1SS».  Aaanev. 

The  defendant's  answer  Is  restricted  to  defeneea  or  connter- 
clainw,  which  he  might  have  made  in  the  original  action,  If  the 
■ammonB  therein  had  been  served  upon  him,  when  it  was  first 
■erred  npon  a  defendant  jointly  indebted  with  him:  objections  to 
the  jndgment:  and  defences  or  connterdalmfl,  which  have  arisen 
since  it  was  rendered, 

M..  I  STB,  ira'd.    Bft  II  410  md  938.  anta. 

I    1V40.    Provlalonal    reiaedles. 

For  the  purpose  of  obtaining  nn  order  of  arrest,  an  injunction 
(ffder.  or  a  warrant  of  attachment.  Ihe  nction  is  reBardcd  as  being 
fonnded  upon  the  contract,  upon  which  the  original  judgment  was 
>«coTered. 

I  X»41.  Jadsaient. 

Where  the  Jadgment  Is  in  favor  of  the  plaintiff,  it  must  de- 
termine the  snm  remaining  unpaid  noon  the  original  judgment; 
and  It  may  be  docketed,  and  an  execution  may  be  issued  there- 
■pmi,  B«  if  it  was  a  judgment  for  the  sum  so  remaining  unpaid, 
mad  the  etmtM,  if  any.    Gosta  mnvt  be  awarded,  aa  if  tae  action 
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n 


wa«  brought  upon  (be  original  contract,  and  the  Bum  hi  r^H 
iag  unpaid  had  b«en  recovered  therein. 

Co.  PiM..  I  380.  ani'd. 

I   ItMS.   JolBt  debtors   ^sr  eoiiif«aB4  Bevanilclr*   n 
Rsd  effect. 

A    joiot    debtor    tnaj  make    a    separate  compoBitioii  witk 
creditor,  aa  pr^Hcribed  in  this  Bectiou.      Such  n  corapodtitm  i 
charges  the  debtor  making  it;  and  liim  only.    The  creditor 
execute  to  the  eompoDDiling  debtor  a  release  of  the  indebted 
or  other  instrumeut  exonerating  him  theretrom,    A  member 
partnership  canuot  tbuB  compound  (or  a  partpersbip  debt, 
the  partnership  has  been  dlaftolTod  bj  mntaa]  caQseDt  or  othei 
lu'tbat  case  the  Instrument  must  release  or  eioneraie  him,  ; 
nit  liability,  incurred  by  reanon  of  btR  txinnection  irith  the  par 
ship.    An   iustrumeut,   specified   in  this   section,  does  not  )■ 
the  creditor's  right  of  action  against  aay  other  joint  debtor,  o 
right  to  take  any  proceeding  against  the  latter;  unlesi  an  iata 
release   or  eiouerate   him,   aiipears   affirmativelf   upon  the 
thereof. 

L.  1S3S.   eb.   ZET,   II  t  'Id  B  >Tid  pin  or  I  3,   im-il;  L.  IM.  A.  1 
Wm.  «o). 

I    IMS.    SuttBtytBB    Indsmeat. 

An  instrument,  specified  in  the  last  section,  la  deemed  a  t 
faction-piece,  (or  tbe  purpose  of  discharging,  as  prescribed  ii 
tion  1260  o(  this  act,  tbe  docket  o(  a  jndgment,  recovered  aaem 
indebtednesB  released  or  discharged  thereby,  as  far  aa  tbe  judgi^ 
affects  the  compounding  debtor.  Where  the  docket  o(  a  jodgH 
is  discharged  tuereiipon,  a  special  entry  malt  be  made  npoa 
docket,  to  the  effect,  that  the  judgment  is  Bstisfied,  aa  to 
'Wmpoonding  debtor  only. 
Part  ot  Id.,  IS.    8m  I IMO,  tote. 

I  1B44.  Rlsbta  o(  tke  debtors  not  rolemaad. 

Where  a  Joint  debtor  has  thus  compounded,  a  ytblA  M 
who  has  not  componnded,  may  make  any  defence  or  coiuitMCli 
or  have  0117  other  relief,  aa  againat  the  creditor,  t»  wh^  be  •( 
hare  been  entitled,  if  the  composition  had  not  been  ndde. 
mar  require  the  comoounding  debtor  to  contribute  liia  ratable  1 
portion  of  the  Joint  debt,  or  of  the  partDershlp  debtn,  aa  tie  tn 
may  be,  aa  if  the  latter  had  not  been  diacharged. 

Id.,  ig  ■  and  4. 

i   1B4S,    AetloH    aK>lBBt    peraoHS    CBBnKed   In    trmmmfttt 

tlOD. 

In  an  action  brought  against  one  or  more  persona,  engagri  »| 
a  Joint-stock  asuociation,  pnrtuerfihip.  or  otherwise,  in  the  P^jj 
leal  trnntportation  of  pasBeogers  or  properly,  an  obJeetloB  to  M 
of  the  proceedings  cnnnot  be  taken,  by  a  person  properly  nu*! 
defendant,  on  the  ground  that  the  plaintiff  had  JolDed  wilhlM' 
M  a  defendant,  a  person  not  Jointly  engaged  with  him  hi  that  Mi 
ness,  or  on  the  gronnd  that  the  plaintiff  haa  failed  so  to  Jidn  nB 
a  person  so  jointly  engafred;  unless  the  peraons  bo  eogaitrf  OT 
at  least  thirty  dnys  before  the  commencement  ot  the  actloB,  ■ 

'""  """   "'erk'a  office  of  each  count"   '"  —'-'-'-  ■' —  ■ '" 

X  property,  a  atat«nent  si 
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A  8tat»>ni?Dt  BO  filed,  ia  conchisive,  fc)r  the  piiri>08CH  Hpetified  Id 
thlB  tH>ption,  ax  BKBinst  the  persona  Mng  it.  until  thirty  days  after 
filiDK.  in  like  lUHnner.  a  new  atatemeDt,  sbowing  a  change  of 
IntereKt. 

L.   IKie.  cb.  380  {4  Edm.  «S1).  un'd. 
i  1048.  Wko  yartao  MOt  aud  rcmslaa  liable. 

WheK,  for  any  cause,  one  or  more  partners  have  not  been  Johied 
■B  defendants  in  en  action  npott  a  partnerahiii  Uabilltr,  and  final 
jndKliient  hna  been  takpn  againet  the  persons  made  defendants 
therein,  the  plaintiff,  if  the  jndgmeut  remains  nnaatUfied,  mav 
ntatatBin  a  separate  action  upon  the  same  demand,  against  eacli 
omitted  partner,  setting  forth  in  the  eomplnint  tlie  fneta  sneciGed 
In  tbia  seetion,  aa  well  ss  the  facta  conatituting  bia  s.anBe  of 
•ctton  tipon  the  demand. 
Co.  P»c„  I ISS,  (Dbd.  4.  nm'd. 

I  1B4T.  CoBtlBiuace  of  paHnemklp  fcaalaeaa  4arlav 
Metis  a    tor    ■ceoBntliiB'i    'te. 

In  an  action  brought  to  disBoI'e  a  partnersblp,  or  for  an  acconnt- 
ing  between  pattnere,  or  affecting  the  continued  prosecntion  of 
tbe  baalnesB,  the  court  may,  In  Its  discretion,  by  order,  anthorlie 
the  partnership  busiaess  to  be  continued,  during  the  pendency  of 
the  action  by  one  or  more  of  the  partners,  upon  their  executing 
and  filing  with  the  clerk  nn  undertaking,  in  such  a  sum  and  with 
mcb  snretiea  as  the  order  prescribes,  to  the  efFect  that  they  will 
ch^y  aH  orders  of  the  court,  in  the  action,  and  perform  all  things 
which  the  judgment  therein  requires  them  to  perform.  The  court 
may  impose  such  otbcr  conditions  as  it  deems  proper,  and  it  may 
In  its  discretion  at  any  time  thercnlter  require  a  new  undertaking 
to  be  given.  The  court  may  also  ascertain  the  value  of  the  part- 
nershlp  property,  and  of  toe  interest  of  the  respertive  panners 
by  a  reference  or  otherwise,  and  rany  direct  an  aecounting 
b^ttreen  any  of  the  partners;  and  the  judgment  may  make  sucn 

E-OTlBioii  for  tbe  pajrment  to  the  retiring  partners,  for  their 
tereat,  and  with  respect  to  the  rights  of  creditors,  the  title  to  tbe 
partnership  prooerty,  and  otherwise,  as  justice  requires,  with  or 
wWbovt  the  appaintmcnt  of  a  receiver,  or  a  sale  ot  tbe  parUei^ 
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CHAPTER  XVL 

Actions  in  BebalTof  the  People  and  Special  Pro 
in^  Instituted  in  Their  Behalf  by  State  Wl 

TITU    I— IctloBalaBekBiraf  th*  P«oM*- 

THLK  ll—SfMUl  Pi««»dlaK>  ■■■Utata4  bj  But*  Writ. 

TITZ.S  I. 
Action*  in  behalf  of  tha  people. 

""  i.  Acllod   to  ..c'Bte  letiera-itEDt. 

a.  Action    for    «    flue,    pen.!?/    or    fortellnrf,    or   np«. 


ABTICnLK  FIRST. 

A^ion  againit  the  usurper  of  an  office  or  Jranehiie, 

B«.  IMS.  Attarnty-genenl 

IMo!  Acllun  triable  bj  jur^! 
— -     --imptlf-  -■  -—-  - 


I  ie«8.  AUoPBer-Ceaeml  miir  malntala  miMmM. 

The  attomer-genOTBl  may  mnintain  bu  atitioii.  upon  hlf 
Information,  or  upon  the  complaint  of  a  private  penor  '' 
of  tlie  following  cases;  ^^ 

1.  Against  a  person  who  uaurpa,  intrades  into,  or  nnlt* 
holds  or  exercises  within  the  State,  a  franchise  or  a  pnblic  o 
civil  or  military,  or  an  office  in  a  domestic  corpontUoa. 

2.  Against  a  public  officer,  civil  or  militniT.  who  has  <l^ 
snCFercd  an  act,  which  b7  law  works  a  torfeltlire  of  bli  oD 

3.  Against  oue  or  more  persons  who  act  as  a  corpon 
within  the  State,  without  Ijeing  duly  incorporated;  or  «« 
within  the  Slntc,  aiiy  corporate  rlshts.  privileges  or  frsna 
not  (trnnfed  to  them  by  the  law  ot  the  State. 

4.  [Add*d.  IflBe.]  Agnlnst  n  foreign  enrporafion  whscl 
elses  within  thf  state  any  cnrpornte  rinhts.  privileges  o-^_ 
chines,  not  Krantcfl  to  it  hy  the  law  of  this  stale;  or  whien  "■ 
the  stale,  has  violnted  any  provision  of  law,  or,  contrM 
Inw.  has  ilone  or  omitted  any  net,  or  has  exercised  a  prn 
or  franchise,  not  conferred  npon  It  by  the  law  of  this  state,  * 
in  a  similar  case,  n  domestic  corporndon  wonld,  in  sccoro 
with  section  seventeen  hunrlred  and  nlnetv-eight  of  this  »(* 
liable  to  an  action  to  vncnte  Its  charter  and  to  annnl  Its  eilrtf 
fl»  whiph  '>xerfieeii  within  the  state  any  corporate  rlghH  P 

BS4 
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in   u   moDDer  coutriiry   to   the   public  policy 
..  1  432;  2  R.   S.  <W1,   I  28  (2  Edm.  W3|:   L.    ISOtt,  cb.  063.    In 


I    104S.    ProceeClBKB     wim     complaint     names     rlsbltBl 

In  an  action,  brought  ae  prescribed  iu  tbc  last  section,  for 
iMurpiog,  iutrudiiig  iulo,  unlaw tullf  boliliDg.  or  exercising  an 
office,  the  attorney-ecueral,  t>esidea  staling  ibe  cause  ot  actiou 
Id  tbe  coraplaiut,  may.  in  Iiis  diacrpiion,  sot  forth  therein  the 
name  of  tbi^  i>erKon  rigbtlutl^  eiitilli-d  to  the  office,  aiul  tbe  facts 
sbowing  bis  riglit  tbcreLo;  and  thyreupou,  and  upon  proof,  by 
.flidavit,    that   the   defendant,   by    means   ot   hie   nsurpation   or 

" '--    bos  lecbivGd  any  feeii  or  emoluments  belonging  to  the 

order  to  arrest  the  detendnut  may  be  granted  by  the 
court,  or  a  judge.  The  proTisions  of  title  first  ot  chapter  seventh 
of  tbia  act  apply  to  such  an  order,  and  the  proceedings  thereupon 
and  sabsequent  thereto,  except  whero  special  provision  is  otber- 
wiae  made  in  this  title.  For  that  puriMse,  the  order  is  deemed 
to  have  been  made  as  prescribed  in  section  540  ot  this  act.  Judg- 
ment may  be  rendered  upon  the  right  ot  the  defendant,  and  ot 
the  party  so  alleged  to  be  entitled;  ot  only  u|ion  the  right  of  the 
defendant,  as  justice  requires. 
Co.  Pmc..  H  436  aod  *36;  2  U.  8.  M2,  H  10  and  31  (1  Edm.  SM),  iBi'd 

I    ISSO.   AetlsB  trlabla  kr  |arr- 

Ad  action  broDftht  ae  prescribed  in  this  article  is  triable,  of 
eoonc^  and  of  right,  by  a  jury,  in  like  manner  as  If  It  was  an 
action  apeciSed  in  section  908  of  this  act.  and  without  procuring 
an  order,  as  prescribed  in  eection  DTO  ot  ttus  net. 

I  IBSl.  Aaanmstlon  «<  oMee  br  peFBon  «istltl«d. 

Where  final  judgment  Is  rendered,  upon  tbe  right  and  In  favor 
of  tbe  person  so  alleged  to  be  entitled,  he  may,  after  taking  the 
oath  of  office,  and  giving  an  official  bond,  ub  prescribod  b7  law, 
take  upon  himself  the  execution  of  the  office.  He  mnnl,  imme- 
diately thereafter,  demand  of  the  defendant  in  the  action,  de- 
livery of  all  the  books  and  papers  in  the  custody,  nr  under  tlic 
control,  of  the  defendant,  belonging  to  the  OiSce  from  which  the 
defendant  hfs  been  so  excluded. 

Ob.  I>toc..  I  4BT;  2  R.  H.  B82.  I  S2  |2  Rdm.  OOS). 

f  laoa.  Pr*eeedliiVB  to  obtain  boolca  and  iwpera. 

If  the  defendant  refuses  or  neglects  to  deliver  any  of  the  books 
at  papers,  demanded  as  preBcribed  in  the  Inst  section,  he  is 
millT  of  a  miademeanor ;  and  the  same  proceedings  must  ho  taken 
to  compel  the  delivery  thereof  as  are  now  or  shnli  hereafter  be 
l»r*acribed  by  law,  where  a  person  n'ho  has  held  an  office  refuses 
ar  neglects  to  deliver  the  official  books  or  papem  to  his  successor. 

(1.,  I  OS.  Slid  3  R.  a.  Esz,  g  IS,   sae  |  laas.  snte, 

I   loss.   [An'd,  1884.]    DassKHi  how  recovered. 

Wherp  final  judgment  has  been  rendered,  npon  the  right  and 
In  favar  of  the  person  so  alleged  to  be  entitled,  he  may  recover, 
bf  action,   against   tbe   defen'dant.    the   damages   which   be   baa 
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■ustaincd  in  coDsequenc^  of  the  defendant's  uanrpBtion,  intnri 
Into,  unlawful  holding,  or  e^ercUc  ot  the  office. 

Oa.  Trot..  I  WSl  bIh,  £  B.  B.  S83.  H  34-38. 

I  10S4.  One  acttan  BKBlnst  HererBl  prrdona. 

Where  two  or  more  persona  claim  to  be  entitled  to  the  ■ 
office  or  franchise,  tlie  nttorney-general  may  brinK  the  u 
against  all,  to  determine'  their  respectiTC  rights  thereto. 

Id..  I  4401  >  R.   B.  DS2,   I  «. 

I   19BB.   [AM'd,   IROe.]    'Wken   Injanf^tlaii   mar  He   fma 

'  In  an  action,  brouRht  as  prescribed  in  aubdivlBion  third  or  fa 
of  section  nineteen  hundred  nnd  forty-eight  of  IhiB  act,  the 
judgment,  in  t«TOr  of  the  pinintlff,  muBt  perpetually  real 
the  defendant  or  defendants  from  the  comnisBion  or  conriDau, 
of  the  net  or  acts  eomplnined  of.  A  temporary  injuDrtJoa 
restrain  the  commission  or  continuance  thereof  may  be  gr*"" 
upon  proof,  by  athdnvlt,  that  the  defendant  or  defendants 
violated  any  of  the  provlBlons  of  either  of  the  r;Hid  Bubdir.^ 
third  or  fourth  of  section  nineteen  hundred  and  forty-eight 
this  act.  The  provisions  of  title  second  of  chapter  aerentli 
tfaia  act  apply  to  such  a  temporary  injunction,  and  the  proeee*" 
thereupon,  except  where  prOTieion  is  otherwise  made  in  this  '( 
For  that  purpoae^  the  injunction  order  Ib  deemed  to  hare  1 
granted  ae  preecnbed  in  section  eix  hundred  and  three  of  tli<«  .^ 
In  the  trial  of  au  notion  brought  as  prcBcribed  to  siibdiiiiH 
third  or  fourth  o[  Bcction  nineteen  hundred  and  forty-eiglit 
thiB  act,  a  parly  or  n  wilnesB  is  not  escaaed  from  aliavtvf 
question  on  the  ground  thnt  auch  answer  wi'l  t>'Dd  to  Incrin 
him;  but  such  answer  cannot  be  used  bb  evidence  ni:aiost__ 
person  bo  answering,  in  a  criminal  action  or  criminal  proc 

a  R.  a.  via.  t  3'  >>ad  mit  or  I  S2  (2  Gdm.  4S2|:  L.  ISOS.  cb.  iW3. 
Usi  28,  18M.    Bm  i  IMS,  labd.  3,  idIb. 

I  101(6.  Final  ladBweBt  ta  BotlsB  tor  ■■vrptaK  <>■• 

In  any  other  action,  brought  as  prescrihed  in  thiB  articie.  n 
a  defendant  is  adjudged  to  be  guilty  of  nsnrping  or  intm 
info,  or  unlawfully  holding  or  exercising  an  office.  franchteJ 

Eriviiegc,  final  judgment  muet  he  rendered.  ouBling  and  ex  ' 
Im  therefrom,  and  la  favor  of  (he  people  or  the  relator.  _ 
case  requires,  for  the  costs  of  the  action.  As  a  part  of  the 
judgment,  the  court  ^ay.  in  its  dlscretioD,  also  award,  that 
defendant,  or,  where  there  are  two  or  more  defendantB,  (hat 
or  more  of  them  pay  to  the  people  a  fine,  not  exeeediug 
thousand  dollars.  The  jndgraent  for  the  fine  may  be  doeki 
and  eTecntion  may  he  issued  thereupon,  in  favor  of  tfai 

nR  it  it  bad  been  rendered  in  an  action  to  recover  the  &i — 

fine,  when  collrcted.  must  be  pnid  into  the  treasury  of  the  8Wk' 
Co.  Fn>c..  i  Ml;  ilu.  £  R.  S.  5SII.  t  48  12  Bdn.  I 
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ARTICIA   SECOND. 

Action  to  vacate  lettert-patenl. 


fl  10S7.  When  ■ttarney-K^BC'*!  miiT'  ualntslB  KotlOM. 

The  attonte^-seDenil  mar  maintain  on  action  to  Tucate  or 
annul  lettera-patent,  granted  b;  the  people  o(  the  Stat«,  in  eitlier 
ot  the  followiDg  cbscb: 

1.  Where  tliey  were  obtained  by  means  of  a  (rauduK'nt  sug- 
CBtioa,  or  coDtenlment  of  R  material  tact,  made  by,  or  with  the 
knowledge  or  counent  or,  the  persoD  to  whom  ttiey  were  issued. 

2.  Where  tiiey  were  iHsneU  in  Ignorance  or  a  mutprial  fact,  or 
through  mlitake. 

3.  where  the  patentee,  or  those  claiming  nnder  him,  have 
done  or  omitted  an  act,  in  violation  of  the  terms  and  conditions 
npoD  which  the  letters-patent  were  granted,  or  have,  by  any 
otber  meana,  forfeited  the  interest  acquired  under  the  same. 

Whenever  the  attorney 'general  has  good  reaioc  to  believe  that 
SD7  act  or  omission,  ipeclSed  in  this  section,  can  t>e  proved,  and 
that  the  person  to  be  made  defendant  has  no  aufficlent  legal 
defence,  he  must  commence  such  an  action. 

Co.  me.,  i  U3. 

I    IMM.   Asllon   trlkble  1i>-   Jary 

An  action,  brought  ne  prescribed  in  tbls  article,  is  triable,  of 
course  and  of  right,  by  a  jnry,  as  If  It  was  an  action  specified 
in  section  968  of  this  act,  and  without  procnring  an  order,  a* 
prescribed  in  section  &70  of  this  act. 

Sea  I  IBM.  ante. 

I  Xms.  Capr  of  jBdament-Poll  to  be  AleA,  ete. 
Where  final  judgment,  vacating  or  nnnuUing  letters-patent,  Is 
rendered  in  on  action,  brought  as  prescribed  in  the  last  section, 
the  attorney-general  must  canse  a  copy  of  the  judgment-roll  to 
be  forthwith  filed  fn  the  office  of  the  secretary  of  State;  who 
mast  make  an  entry  in  the  reconla  of  the  commissioners  of  the 
land  oRice  stating  the  substance  and  effect  ot  the  judgment. 
and  the  time  when  the  judgment-roll  was  Hied.  The  real  prop- 
erty, granted  by  those  tetters-patent,  may  thereafter  be  dttpoaed 
ot  by  the  commissioners  of  the  land  office,  as  if  the  letters-patent 
bad   not  been  issued. 

CJ».  PrM.,  I  440,  aiid  put  at  |  MS.  am'd  and  •»uoIldat«<l ;  3  R.  B.  UO,  H  H 
taa  gs  <2  Edm.  aoi). 

I  X9eo.  Tntnserlpt  t«  b«  seat  to  aaantr  clerk,  etc. 

Immediately  after  making  the  entry  prescribed  In  the  Uat 
■ection,  the  secretary  ot  State  must  transmit  a  certified  tran- 
■cript  thereof  to  the  i-lerk.  or  the  register,  as  the  cnse  requires, 
of  each  eonnty.  in  which  the  real  property  affected  by  the  Jndg- 
ment  is  situated.  The  clerk  or  register  mtist  file  Hi  and.  it  tbe 
Ie4ter«-patent  are  recorded  in  his  office,  he  mast  note  the  eon- 
tents  of  the  transcript  in  the  margin  of  the  record. 

I..  1MB.  et.  110.  1 1  (4  BdB.  438). 
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ARTICLE  THIKD. 


196D.  BoofDlKHDce;   how  forfelt«l. 

IBM.  Acllon  on  wcomluiDce. 

IMT.  Uooey  HcelTcd  bj  dlstrlct-ntlonieT;  bow  4iMfmit  t 

g  10«1.  [Am'd,  18SB.J    Wtaen  actloo  cbbboI  ke  HAlBta 

Wheuerer,  by  the  tlL-cisiou  of  thp  appellate  diviuoa  of  j 
Hlipreme  cuurt,  a  coustrui^tiuu  ia  giveii  to  a  statute,  an  act  4>L 
ill  Kood  Tailb,  and  in  coDfoiriiiitf  lo  that  coastrucliou,  aRn  i 
dpolsion  was  imde,  aud   before  a  rererwil  tliereot  b]   '■""    — 

of  appeals,  is  ho  (ar  ralid,  tbat  the  party  doing  it  ii  

to  uns  penalty  or  forfeiture,  for  au  act  that  nas  adjudged  laat 
by  the  decision  of  the  court  below.  But  thU  section  do«s  ■. 
conliol  '  r  affect  the  deciaioii  of  the  court  of  ^peab,  npoa  ■ 
appeal  actually  takeo  before  the  reTersal. 

3  R.  a.  eOS,  I  es  (2  Bdm.  «»>.  nm-d:  L.  ISBB.  eb.  MX. 

I  lOflZ.  Action  for  torfeltnre,   «tc. 

Where  real  or  personal  property  has  been  forfeited,  ol  _  ,__ 
incurred,  to  the  people  of  ;he  State;  or  to  an  officer,  for  tl 

ae,  pursuant  t'  a  provisiou  of  law,  the  attorney-geaenl,  arm 
district- attorney  of  the  county  in  which  the  action  ii  trift 
must  bring  an  aclioii  to  recover  (he  property  or  penalty,  1l, 
oourt  having  jurisdiction  thereof.  Where  the  supreme  court  M 
a  juaties's  court  have  concurrent  jurisdiction  of  the  action.1 
may  he  brought  in  either,  at  the  election  of  the  attorney-KCneai 
or  dislritt-attorney.  A  recovery  in  stich  an  action  bat*  a  irtof- 
ery,  In  any  nther  acMon,  broucht  for  the  same  cause. 

Het  Co.  Pnw..  1  447:  3  II.  S.  481,  «  3  t2  Rdm.  003). 

I  1MI3.  Moaey  recavered)  how  dlnVO'ed  of. 

Money  recovered  in  Ruch  an  action,  which  Is  not  otberwM 
specially  stranled  or  appropriated  hy  law,  mast,  when  eoBf«t»4 
be  pnld  into  (hr>  treasury  of  (he  State. 

Bee.  st<H>,  Id.,  B.  B..  |  S. 

I   1»M.  Certain   proceedlUK*   In  (lie  action    resalnt*d. 

Sectionx  IK)?  and  1808  of  this  net  apply  to  an  action,  btoo^ 
as  prescribed  in  the  last  two  sections. 

S«e  H  T  and  IE.  R.  B. 

f  IMS.  RecOBDlsnacei  fao*r  forfeit  vd. 

Where  the  condition  of  a  rcooRniiance  is  broken,  an  ordwrf 
the  court,  directing  the  prosecntion  of  the  Tecognlianee,  If  * 
BulBcient  forfeiture  thereof. 


I  IMM.  Action   on  reeOKnlMBee. 

Where  a  reeognliance  to  (he  people  Is  forfeited,  the  Jlsi"* 
attorney  of  the  connty  in  which  It  was  taken,  mnat,  vthf  ■■ 
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court  othprwise  directs,  forthwith  bring  an  actiou  to  recoTcr 
the  pCDOIt?  thereof.  It  is  not  cccessar;,  la  auch  aa  action,  lo 
allege  or  prove  an;  damages,  by  rtusoo  of  the  breach  of  the 
conditiou;  but  where  the  people  are  entitled  to  jndgment  thereio, 
they  mnst  have  judgment  absolute,  for  the  peoaltr  of  the 
recoguiEBBCe. 

2  B.  S.  481.  I  20,  sm'd,    Sw  I  286,  sntf,  and  L.  ISTB,  cli.  316. 

I    ia07.    Money    pecFlTril    hy   dUtrlet-Bttorner t    how   <!■• 

Within  thirty  days  after  a  district-attomey  receives  or  collects 
money  upoo  a  recognixnoce,  or  for  a  penalty  or  forfeiture,  belong- 
ing to  the  couDly,  he  must  pay  it  to  the  couaty  treasurer  of  hw 
county,  deducting  only  bis  ueccasary  disburseuieuts;  eicept  that, 
where  he  docs  not  receive,  ns  bis  comnpnKHlion,  a  snlnrj  fiied 
pursuant  to  law,  the  county  court  may,  by  in  order  entered  in  Its 


I    l»e8.  nimtrlct-nttoraBj 

f^ach  district-attorney  most  render  to  the  first  term  of  the 
county  court  of  his  conuty.  held  in  each  calendar  year,  a  written 
account,  verified  by  bis  affidavit,  of  all  actiooB  brought  by  bim 
Upon  recognizancefl,  or  for  penBlties  or  forfeitures  belonging  to  tbr^ 
canlity,  or  to  the  State;  of  all  his  oroceedinga  therein;  of  all  judg- 
ments recovered  by  hiia  therein;  'and  of  all  money,  collected  by 
him  from  «ny  peraon,  beioncing  to  the  county  or  to  the  State. 
This  Bection  applies  to  a  diatrict -attorney  who  ha*  gone  out  of 
ofice,  during  the  preceding  calendar  year. 
M..    H    K    W  ■■•d  M,   •m'd   ind   nniKlldiittd. 
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IBTO.  BlBi  of  olbtr  t.- 

1911.  AiriloDi.   elc.   In  foni(> 
IBTa,  Uunsr,  dimiKi.  ele.    — 

IBTO!  Id,;  uiioD  pstUlon  ol 

I   11»«9.  Action   In   ronrt    ol    Itae    State    for  pBkll 
lllesallr  obtKlBcd,  oouvertvd,  rte. 

Whpre  an;  money,  tunda,  credits,  or  other  property, 
owned  by  the  State,  or  hfld  or  owned,  offlcially  or  otherwiw, 
or  in  behnlf  of  a.  goverit mental  or  other  public  intercft,  I 
domeBtic  municipal,  or  other  public  corporation,  i  ■-<--■ 
officer,  cuBloiIiau,  agency,  or  ngeut  of  the  State,  or  ui  ■ 
county,  towii,  villnKC  or  other  diviBion,  HubdlyiBlon.  departtnM 
portion  of  the  State,  has  heretofore  been,  or  Is  hereafter,  vtl 
right  obtained,  reecived,  converted,  or  dispoBiHl  of,  an  actlt 
recover  the  same,  or  to  recover  damages,  or  other  compeoM 
for  so  obtaining,  receiving,  paying,  converting,  or  diapoelng  tt 
same,  or  both,  may  be  mnintained  by  the  people  of  the  Stal 
any  court  of  the  State  havhig  Jurisdiction  thereof,  altbonffh  al 
of  action  fur  the  Bnme  cause  exists  by  law  in  some  other  V 
iiutbority,  and  whether  oo  action  therefor.  In  favor  of  the  b 
is  or  ia  not  pendiug,  when  the  actioD  in   favor  of  the  pew 

L.  ISTO,  cb.  4*.  I  1.    8««  H  MS,  an  *od  TfiS,  ■ 

I  1970.  Stsr  •!  athvr  domeatlv  bcUom)  parU«i  Iki 
ta  %e   bronsbt  In. 

Where  an  action  is  commenced  by  the  people,  for  a  caose  ^ 
Bed  in  the  last  section,  the  oourt  in  which  it  Is  brotiKbt  ms7,  i 
the  application  of  any  party  thereto,  grant  an  order  staying 
ceedingH  in  any  other  action,  brougbt,  for  the  same  cause,  in 
same  or  any  other  court  of  the  State,  by  a  public  authority,  • 
than  the  people;  and,  it  necpHsary  or  proper,  it  may  »flc»t* 
order  or  interlocutory  judgment,  made  or  rendered  in  anoi 
action:  and  it  may,  by  the  same  order,,  or  by  a  inlwequeat  M 
granted  upon  the  application  of  sjiy  party  to  either  action,  H 
that  any  parly  to  the  action  so  stayed,  be  brought  in,  as  i  P 
to  the  action  commenced  by  the  people. 

Id.,  i  2,  am-d. 

I  1971.  ActlOBI,  etc.,  IB  foretvn  eoorta. 

The  people  of  the  State  may  commence  and  maintain,  in  tl 
own  name,  or  otherwise,  as  is  allowable,  one  or  more  icU' 
■nits,  or  other  judicial  proceedings,  in  any  court,  or  before  '• 
tribunal  of  the  United  Ktatcs,  or  of  any  other  State,  or  of  i 
territory  of  the  United  StntcB,  or  of  any  foreign  country,  fw  I 
cause  specified  in  the  last  section  but  o~~ 

PW*  of  M-.  I  I- 
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I    IV72.  HoneT    AmBiMm^a,   Mo^    vCBt    li 


nrticte,  the  entire  cause  of  action,  including  tlie  title  to  the  money, 
ruiido.  crfdils,  or  other  property,  with  respect  to  wbich  the  suit 
or  action  is  lirouKlit,  aud  (o  tbe  daniHges  or  otlier  compensation, 
recorcrnble  for  tlie  obtaining,  receiiit,  payment,  conTeraion,  or 
dispositiou  thereof,  is  not  prerioUBly  so  Tested,  is  transferred  to, 
and  becomes  abeoliiteij  rested  In,  the  people  of  the  State. 
U  18TS,  cb,  49,  lemt/taOM  ol  I  ). 

I    10T3.  LImltatioa   at  aotloB. 

The  people  of  tbe  State  wiil  not  sue  for  a  catise  of  action,  apect- 
iied  in  this  article,  unless  It  accrued  within  ten  years  before  the 
action  is  commenced. 


i  10T4.  L'llliiisile  dfiipoaltlan  at  procreds  of  iu>tlaB  In 
fomwt  at  tbe  State. 

Any  court  of  tbe  State,  in  which  an  action  is  brought  by  the 
people,  as  prescribed  in  this  article,  may,  by  the  final  Judgment 
therein,  or  by  a  HubBeQuent  order,  direct  that  any  money,  fund*, 
damages,  credits,  or  other  property,  recovered  by,  or  awarded  to, 
the  plaintiff  therein,  which,  if  that  action  had  not  been  brought, 
n-onlil  not  hoTe  vested  in  the  people,  be  disposed  of,  as  justice 
reqnireF,  in  snch  n  manner  as  to  rc-instate  the  lawful  custody 
thereof,  or  to  apply  the  same,  or  the  proceeds  thereof,  to  the 
objects  and  purjioses  for  which  they  were  authorized  to  be  raised 
or  procured;  after  paying  into  the  State  treasury,  out  of  the  pro- 
ceeds of  the  rccoTery,  all  expenses  incurred  by  the  people  Id  tbe 

Id.     ant  part  at  i  S. 

I  1BT5.  Id. I  apoM  petition  «t  corporatloa,  etc,  Bcvrleved- 

Any  corporation,  board,  officer,  custodian,  agency,  or  agent,  may, 
in  behalf  of  any  city,  county,  town,  village,  or  other  division,  snb- 
diTiBion,  department,  or  portion  of  the  Stale,  which  was  not  a 
part}-  to  an  action,  brought  as  prescribed  in  this  article,  and  which 
claims  to  be  entitled  to  the  custody  or  disposition  of  any  of  the 
monpy.  funds,  damafres,  credits,  or  other  property,  recovered  by, 
or  awarded  to  the  plaintiff,  by  the  final  Judgment  in  the  action,  or 
any  of  the  proceeds  thereof,  and  not  disposed  of  as  prescribed  io 
the  last  section,  present,  nt  any  lime  after  the  actual  collection 
of  the  money,  and  ils  payment  into  the  State  treasury,  or  the 
actual  receipt  of  the  properly  by  the  people,  to  the  supreme  court, 
-"  t  special  term  thereof  held  in  the  county  of  Albany,  a  verified 
"""I,  setting  forth  the  facts,  nnd  praying  for  the  relief  to  which 


petition,  e 
hf  or  it  i; 


ntltled.  Notice  of  the  applicntion  and  a  copy  of  the 
petition  must  be  served  upon  the  nttorney-genernl.  upon  the 
Warine  the  court  may  make  such  a.  final  order,  as  Justice  reqnlrea. 


:  be  served  upon  the  nttorney-genernl.  Upc 
,  as  Justice  re< 
ttj,  Bsprescri 

DMnz^:B,G00glc 


for  tbe  disposition  of  the  money  o"  other  property,  as  prescriMd  W 
tbe  laot  section. 


§  1»T6  ACTIONS  IN  BEHALF  c  K. 

I  lero.  Att«n>«T.ven*raI  iBaat  krlac  M«tloM. 

Tbe  Bttorney-geDeral  must  commence  an  action,  anlt,  ta ' 
Judicial  proceeding,  as  prcacribed  in  this  article,  wbeneTi 
deeiDB  It  far  the  TntcreHtB  of  the  people  of  the  Stato  eo  i 
or  whenever  he  is  bo  directed,  In  writing,  by  the  goTemor. 

L.    ISO,  CtL  46,   I  «.      IM  I   IBtt,    BIltB. 
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ARTICt^B  FIFTH. 

^eiian  to  rteover  property  eaehtated,  or  forfeited  for  treaiott. 

Bee,  ISTT.  AttDnwr-fenanl  to  brlos  cjectnwnt  foe   nil  pnpertr,   eicliuted 

IBTS.  Noltce  to  be'  pnbllibid  before  trial  or  Jodsment. 

ISeo'  EttHTt  of  judgimnt  »gminsl  anknown  cli 
ISei.  AltorDer-cenenl    to    nport    recDTsrlM    I 


I  10TT.  Attorn cy-amer*!  to  brlBV  ejectneut  for  real 
prav*rtT,  esclieated  or  (orfrltcd. 

WheneTer  (he  attornej-general  hns  good  rpason  to  believe,  that 
the  title  to.  or  rlKht  of  pOBseasloii  of,  aii7  real  property,  bas  Tested 
in  the  people  of  the  Stat^,  bj  eflcheat,  or  by  conviction  or  outlawry 
for  treason,  he  mnat  commence  an  actloD  of  ejectment,  to  recover 
the  pro[>erty. 

1    B.    8.    K2,    I    1    a    Edm.    3S4). 

i    1I>T8.  Hotloo  to  be  pabllabod  before  trial  or  Jndcmeitt. 

The  Httomey-general  mast  cause  a  notice,  Bpeciryiog  the  names 
of  the  pnrtieB,  and  the  object  of  the  action,  and  contalnine  a 
brief  de«<^ption  of  tbe  property  afCected  thereby,  to  be  published 
ia  the  newspaper  printed  at  Albany,  in  which  legal  noticea  are 
required  to  be  pubushed,  in  a  newspaper  published  in  the  city  of 
NeTC''Tork.  and  in  a  newspaper  pubrished  in  each  connty  in  which 
any  part  of  the  property  is  situated,  at  least  once  in  each  weelf, 
for  twelve  successive  weeks,  before  an  issue  of  fact,  Joined  in  the 
action,  is  brought  to  trial:  or  where  indgment  is  rendered  therein 
in  favor  of  the  plaintiff,  otherwise  thao  upon  the  trial  of  an  isane 
of  faet.  before  final  jndgment  is  rendered. 

Id.,  u  s  "Kl  3  U  Edm.  ZM). 

I  t&TS.  'n^kes  aakBovra  clnlBtanta  maT  be  made  defead- 

Jt  the  property  is  not  occnpied.  and  no  person  is  known  to  the 
attorney-seneral  as  claiming  title  thereto,   the  defendant  or  de- 
fendants may  be  designated  as   "  unknown  cialmants,"   without 
"     -  ■■  n  451      ■  ■" 


anr  other  description.  In  all  other  respects,  section  451  of  this 
act  applies  to  an  action,  in  which  the  defendant  or  defendants  are 
tlntB  deaignnted. 

Fsrt  of  Id.,  1 1. 

I  108O.  BVeet  of  Jadvaeat  asalnat  nnkBowa  clalniBBta. 
Where,  in  an  action  of  ejectment,  to  recover  property  alleged  to 
be  e«cbeated,  broueht  as  prescribed  in  the  last  section,  final  judg- 
ment in  favor  of  the  people  is  rendered  agDinst  unknown  claim- 
ants, and  Ibe  real  property  recovered  thereby  is  afterwards  sold 
and  conveyed,  under  the  direction  of  the  commissioners  of  the  land 
office,  the  judgment  is  conclusive  npon  tbe  title  of  thiit  property, 
oa  against  all  persons,  except  those  who  commence  an  action  of 
ejectment  for  the  recovery  thereof,  or  of  a  part  thereof,  within 
fire  years  after  the  final  judgment  was  rendered  in  the  action  in 
tevor  of  tbe  people,  and  tbe  judgment-roll  was  filed  thereupon. 
Bat  section  375  of  this  act  applies  to  such  an  action. 

M..   I  *. 
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i    1081.    Altornej--g:ener«I    to   report    reeoTcrtH 
tulaHlonera   of  land  office. 

The  nttornej-^eocral  muet,  from  time  to  time,  make  a  rep 
the  commissicmcrB  o!  the  land  oQico,  of  all  the  real  prapert 
eov^rod  by  the  people,  iu  B.aj  action  brought  pursiuDl  '~ 
article. 

t  R.  S.  282.  f  D. 

I  lft82.  ActtOM  to  reooTcr  penoiaal  propertr  f*'f< 
for  (reaaon. 

Where  p^'raonal  property  ia  forfeited  to  the  people,  l.  . 
Tiction  of  outiawry  for  treaaon,  the  attorn ey-fceneral  muM  I 
atii)  may  maintnin,  an  action  to  recover  the  tame,  or  ihe  ' 
thereof,  ot  Buch  oth^r  DctioQ;  founded  upon  the  forTPittui 
might  be  maintained  by  &  private  person,  wno  had  acqnirtd  tH 
the  property. 

1  R.  8.  2S4,  I  >  a  Bdm.  SBQ. 
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article:  sixth. 
Ui»oelbmeoKaprovMons,retatiagtoaotiomtete.,inbehaif  afih* 


iDBlelpil   «iri»niUio,    stc.,    Dot    nqutted    t 


i   lOSU.  Betre  fnolaa,  qao  WKrraBto,   etibf  obollahea. 

The  writ  or  scire  faclaB,  the  writ  of  quo  warranto,  and  proceei]- 
inga  br  information  in  the  natnre  of  quo  warranto,  have  bueci 
abolished.  The  relief  formerly  obtained  b7  means  of  either  of 
those  write,  may  be  obtained  by  action,  where  an  approptjate  a(> 
tion  therefor  is  prescribed  iq  thta  act. 
Oo.  Pnc.,  I  «X. 

I  1984.  AeUaaa  (o  be  bronvbt  In  tbe  aama  of  tbe  peopl*. 

An  action,  brought  bb  preBcribed  in  this  title,  except  an  action 
to  recover  a  penalty  or  forfeiture,  eipreaslj  given  by  law  to  a 
particular  officer,  must  be  brought  in  the  name  of  the  people  of 
the  State;  and  the  proceedinga  therein  are  the  same,  as  in  an 
action  by  a  private  person,  except  aa  otherwise  specially  prescribed 
in  tbia  title. 

3  K.    B.  MZ,   f  13   <Z   Edm.  ST3).    S«   Co.   Prw.,   g  4S2. 

I  1080.  ^adcmeBt  for  ooata  mar  be  taken  acalut  tbe 
people. 

Where  Jndgment  is  rendered  or  a  final  order  is  made,  against  the 
peoole,  in  a  civil  action  brought,  or  special  proceeding  instituted, 
In  their  oRnie,  by  a  public  officer,  pursuant  to  a  provision  of  law,  it 
mnst  be  to  the  same  efTect,  nnd  io  the  enme  form,  as  against  a 
private  individual,  who  brings  a  like  action,  or  iDBtitutes  a  liku 
special  proceeding,  pstent  as  otherwise  aptcinlly  prescribed  bj 
law.    But  an  execution  shall  not  be  issued  against  tbe  people. 

Id..  I  13,  am'd;  Ob.  Proc..  t  319, 

I  1980,  Relator;  vrlten  to  be  jolaed.  as  plalatlff;  eompea* 
JWHOK    of  attaraer-vneral. 

Where  an  action  is  brought  by  the  attorney-general,  as  pre- 
scribed in  this  title,  on  the  relation  or  Information  of  a  persoo, 
having  an  interest  in  the  question,  the  complaint  must  allege,  and 
the  title  of  the  action  must  show,  that  the  action  is  brought  upon 
the  relation  of  that  person,  Jn  such  a  cnse.  the  attorney-general 
most,  aa  a  condition  of  brlngmg  the  action,  require  the  relator  to 
give  aatiifactory  security  to  indemnify  the  people,  against  the 
costs  and  eiaeneea  thereof.  Where  securiiy  is  so  given,  the 
atfomey-general  ia  entitled  to  compensation  for  his  services,  to  be 
paid  br  the  relator,  in  like  manner  as  tbe  attorney  and  counsel  for 
n  privnte  person. 

030 
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I  188T.  Contiit  lion  collecttrd  iLsmfiut  cortforBtlOB  bbq 
oiiBrpctB  of  fmnclilap. 

Where  final  judKmeDt  iu  au  uctiou,  bcougliC  an  [ire»cribed  In 
iliiE  title,  is  rciidiTcd  agiiiuBt  n  corpurutiou,  or  pcrsoD  daimlug 
lo  bt  a  corpora tioii,  llie  fourl  way  ilirpct  the  costs  to  be  collectnl 
by  execution  ag'aiiist  an;  of  the  poraons  clulmiug  to  be  a  coi^ 
liorution;  or  by  warrant  of  attachment,  or  other  procctE.  tlEaiiwt 
the  person  of  any  director  or  otlier  o&eer  '6f  the  corporation. 

I  ILftSS.  JotBder  of  rna>e«  or  sctloB  nBalBst  aamc  ^trmam. 

Where  two  or  more  cauBes  of  action  exist,  in  lavor  of  the 
people,  ftgainat  the  same  person,  for  maney  due  npon,  or  (]iUDa.s«a 
for  the  Don-performauce  of,  oue  or  more  coatracts  of  the  same 
nature,   the   attorney-geuerni   must  join   all  those  canaes  in   one 

I  19Hft.  CoBHoUdaUaii  of  aetl«Ba  •K«in«t  ■eTOral  defeatf. 

Where  two  or  more  actions  brought  iu  behalf  of  the  people, 
upon  the  same  mortgage  or  other  oontmct.  arc  pending  against 
separate  defendanls,  claiming  or  defending  uiidcr  the  aame  title, 
the  attorney -gen  era!  must,  upon  the  request  of  the  defendant*, 
cause  them  to  be  consolidated  Into  one  action;  and  only  onc^  faiU 
of  costs  can  be  taxed  against  the  defendaota. 

I  19(M>.  (Am'd,  18»4.]  Whea  people,  ntBBlclpal  e*Fp*ra- 
(lOD,  etc.,  aot  reqolrcd  lo  vlve  iieenrlty. 

Each  provision  of  this  act,  requiring  a  parly  to  tdve  secarilr, 
for  the  purpose  of  procuring  an  order  of  nrresf.  an  injnuetion 
order,  or  a  warrant  of  attachmeut,  or  as  a  condition  of  (ibtaiiilns 
any  other  relief,  or  taking  any  proceeding;  or  nllowing  the  court, 
or  a  judge,  to  require  EUch  security  to  be  given,  is  to  be  eon- 
Btrnea  as  excluding  an  notion  brought  by  the  people  of  the  state, 
or  by  a  dotnestic  municipal  corporation;  or  by  a  public  olicer.  in 
behalf  of  the  people,  or  of  snch  a  corporation;  escept  where  the 
security,  to  be  given  in  such  an  action,  Ic  specially  regulated  l't 
the  provision  in  auestion;  but  in  any  action  iu  which  a  domectir 
ninnlcipfll  corporation,  or  a  pabllc  officer  in  bebalC  of  sncb  cor- 
poration, shall  l>e.  by  the  foregoing  provisions  of  this  section, 
Picnsed  from  giving  security  on  procurine  nn  order  o-"  arrest, 
an  order  of  injunction  or  a  warrant  of  nttnehment,  such  corpora 
tion  sliall  be  liable  for  all  damages  that  mny  be  so  snstsIneJ 
by  the  optmsite  party  bv  reason  of  snch  order  of  arrpst,  attach- 
ment or  injunction  in  the  same  ntfe  and  to  tho  SJime  eitent  al 
sureties  to  an  undertaking  would  hare  been,  if  Bucfa  an  imdeP' 
talcing  bad  l>een  given. 

L.  IBM,  eta,  90. 
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TlThKXL 
Spacikl  proooadiuga  InotitalMd  by  Stat*  -writ, 

Altld*  1.  PioTliloni  ■ppUcaUa  to  two  or  more  Stite  wrtU. 


itlon  o[  tn  iDleclw 


AKTICLB  FIRflT. 

ProvtaionaappltoiAie  to  tvn  or  more  State  writt. 


IMi.  To  be  under  Kil  ol  court. 

va  .  Btila  writ   It   the  IniUoce   of  Um  people. 

E9*.  Belitor,   irhen  Jgioed  with   people;   p»rtle»,   bow  njled. 

S-.  KS£J.'«J£;^u.«. 

K. 

MOT.  PoBliliiiiait  (or  un-piriiHi''  el  coiti. 
■  1081.  StKte  writs  canaierBted. 

The  nrit  ol  habeas  «>rpua  to  bring  up  a  penoo  to  tefltify,  or 
to  Answer-,  the  irrit  of  habenj  oorpns.  and  the  writ  of  certloraii, 
to  inquire  into  the  cause  of  detention;  the  writ  of  msndamus; 
the  writ  ol'  prohibition;  the  wrt.  of  asBeSBment  of  damaKes,  which 
is  aDbBtituted  for  the  writ  heretofore  Itcoivti  hh  Ihe  writ  of  ad 
qaod  dftiniiuni;  and  the  writ  oC  certiorari  to  rerlew  the  deter- 
mination of  an  Inferior  tribunal,  which  may  be  called  the  writ  of 
reriew,  Bhnll  hereafter  be  atyled,  collectively,  State  write. 

I  1M»2.  To  be  naitw  » 

A  State  writ  mnBt  be  .     .   _   __  _. 

which  it  la  awarded.  Where  It  i»  allowed  by  a  Jadge  ont  of 
coart.  and  in  returnable  before  a  court  of  record,  it  must  be 
tinted  nnder  the  eenl  of  the  court  before  which  it  is  returnable. 
Wh*re  it  In  retnniaHe  before  a  judge  out  of  conrt.  or  before 
a  bodr  or  tribunal,  other  than  a  conrt  of  record,  it  rnunt  be  issued 
under  the  Feal  of  the  supreme  court  Where  the  hpbI  of  Ihe  sn- 
preme  conrt  1h  to  be  naed.  hh  prencrlbcd  in  this  section,  It  mny 
be  the  wnl  of  the  county  wherein  the  writ  in  awarded,  or  wherein 
it   ia  returnable. 

3  B.  B.   KT4.   I  14   (S  Edm.  004).  aoi'd. 

f   1«0«.   State  writ  a*   tb*   taataaos   of   tbe   vcoplc. 

Where  a  State  writ  In  reqnired,  in  an  action  or  spectnl  proceed- 
In*,  rfrtl  or  criminal,  to  which  the  people  are  a  party,  or  in 
wbleh  they  are  interested,  It  may  Ire  awarded  upon  the  a)ipllca- 
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tion  of  the  attoruey-general,  or  o(  the  dEstrict-attonwj  ki 
charge  of  the  actlou  or  special  proctfetllug;  nuil  Xhv  iudone 
of  the  allowance  tliereof  uiaui  miite,  that  it  wuu  uiiiiui  >* 
au  application. 

3  B.  8.  BT*.  I  TT. 

I  1004.  Relator,  wlie>  Joined  with  people)  putiM,  I 
■tried. 

A  State  writ  muat  be  issuod  in  behalf  of  thp  people  of 
State;  but  where  It  is  awarded  upoo  the  application  ol  a  pit 
perBOU,  it  must  show  that  it  was  lEsliml  opon  the  rebtiM 
that  pereoD.  The  officer  or  other  person,  aeaiost  whom  il>e' 
ie  iesaed,  shell  be  styled  the  defendant  therein. 

1  IB0S.  rKrtteni  maT  apiieBr  liy  attorBeya. 
The  parties  to  a  special  proccedinr,  fnntitiited  br  8lin  ■■ 

may  appear  by  attorney,  with  like  ettcPt  as  in  nn  ncllon  bJ — 
Id  the  sapreme  court;  but  a.  returu  to  such  a  writ  mast  be      ^ 
under  the  hand  of  the  defendant,  except  in  a  case  where  I 
otherwise   specially   prescribed   by   law,   or    where   the  wt""" 
judge,    for   good    cause    shown    by    affidavit,    otherwise   A 
Where   the   attorney-general    or    the    diatrict-alloriie;   liM 
appear  for  the  people,   the  attorney  for   the  relator  Is  d 
also  the  attorney  for  the  people. 

f  IMM.  Allvwaaee  to  k«  iBdorsed  ^mt  ■lKBe4. 

The  presiding  judfce  of  a  conrt,  by  which  a  State  * 
awarded,  or  the  judge  who  allows  snob  a  writ  ont  of  mntti 
the    ease   may   be,    must   slirn    an    allowance    thereof   j-"-^ 
therenpon,  stating  the  date  of  the  allowance. 

2  R.  8.  CT4.  I  m,  uni'd. 

I    199T.   FIdbI     order)    certain     proccedlnca   aaae 

The  final  delerminatio 


intermediate  orders,  in  nn  action,  are  appiieable  to  Rimilsrl 
jn  anch  a  special  pEDceedincr  except  where  snecial  pn™ 
ia  otherwise  made  therein,  or  «here  the  proceeitini 


mS 


to  the  object  of  the  State  writ,  or  the  mode  of  procedore 

t  ims.   -W^ca  writ  i-etupnatile. 

'Except  where  Bpecial  proTii<!on  In  ntherwise  mBi 
a  State  writ  mny  be  mnde  returnable  forthwith,  < 
day  cerlaln,  as  (he  case  reqnireii. 

t  R.  a.  au.  i  n  (2  faib.  mm. 

I    !»»».    How   serT-ed. 

Except  where  spe<Hal  proTiaion  ia  ntherwine  made  In  tbii  M 

a  State  writ  must  be  personally  ferved,  iu  lite  manoer  i< 
anmmons.  issued  out  of  the  supreme  court:  aud  eaci)  provlB 
of  this  act,  relating  to  the  personal  service  of  such  a  siimms 
npoD  a  defendant,  applies  to  the  service  of  a  Rfate  wril. 


c.  I«.  t.  2,  a.  1       STATE  WRITS  GENERALLY.  §g  3000-04 

-wkeB  recalled. 

A  writ  of  babcHB  corpus  caa  be  served  onljr  by  an  elector  of 
the  Stole.  ^Vbere  Ihe  prigoaer  is  in  custody  of  a  sheriff,  coroccr, 
coustaLile,  or  marabul.  tbe  Bcrvfce  ii  not  cumptete,  uuless  the 
piTBoii  serviuK  the  writ  tenders  to  the  oIScpt,  the  fees  allonL'd 
by  law  tor  briugiug  up  the  prisoner,  and  delivers  to  bim  an  uoder- 
takiuc,  with  ut  leaut  one  BUreiy.  in  a  aum  apeciSed  therein,  to 
tlie  effect,  Ihnt  ibe  surety  will  |iay  Ibe  t-hargea  of  carryiug  back  the 
prisoucr,  if  be  shall  bo  remanded;  and  that  the  prisoner  will  not 
cuL-ape  by  the  waj',  either  in  going  to,  remaining  at,  or  returning 
from  the  place  to  nhick  he  is  to  be  taken.  Tbe  sum  bo  specified 
must  be,  at  least,  twice  the  (sum  for  which  the  prisoner  is  de- 
tained, tf  be  in  detained  for  a  specidc  sum  of  money;  it  not,  it 
must  be  one  thousand  dollars. 
2  R.  S.  B74.  {  TS.  (Di'd.      S«  1  3001.  mbd.  IS.  post. 

I  ZOOl.  Fees  la  periona  aot  otBeerni. 

A  court  or  a  judge,  allowiug  n  writ  of  habeas  corpus,  directed 
to  any  perKoii  other  than  n  sberifC,  coroner,  constable,  or  marshal, 
may.  in  its  or  hie  diseretian,  require  the  applicant,  in  order  to 
render  the  service  thereof  complete,  to  pay  the  chnrges  of  bring- 
injr  np  the  priBoiier.  In  that  case,  the  amount  of '  the  charges, 
r.ct  to  exceed  the  fees  allowed  by  law  to  a  sheriff  for  a  similar 
service,  must  be  ppecified  in  the  certificate  allowing  the  writ. 

Id.,  f  M.    See  1  3007,  lubd.  IS,  port. 

I  aCM>Z.  Ldit  two  Hectloiiii  umllfled. 

Thp  lafit  two  sections  are  not  applicable  to  a  case,  where  the 
writ  is  allowed  upon  the  application  of  the  attorney-general  or 
B  d i Bt pi  1^ -attorney. 

Id..  }  78,  urnd. 

I  200S.  Made  of  nerTins  TrFlt,  ivhen  person  eanoeBla  blm- 
■elC,  «tc. 

A  nrlt  of  habeas  corpus  or  of  certiorari,  iBsned  as  prescribed 
in  article  second  or  article  third  of  this  title,  may  be  served  by 
delivering  It  to  the  person  to  whom  it  is  directed.  If  he  cannot 
be  found,  with  due  diHgence,  it  may  be  served  by  leaving  it  at 
the  Jnil  or  other  place  in  which  the  prisoner  is  gonfined.  with  any 
under  officer,  or  other  person  of  proper  age,  having  ehargp,  for 
the  (imp.  of  the  prisoner,  and  pnying  or  tendering  to  him  the  fees 
or  chnrcf^  for  bringing  up  the  prisoner.  If  the  person,  upon  whom 
the  writ  ought  to  be  served,  keeps  himself  concealed,  or  refuses 
■dmitlnnce  to  the  person  attempting  to  serve  it,  it  may  be  served 
by  nUiKintr  it  in  a  conspicnous  pince,  on  the  outside,  either  of 
his  dwell  ins- hoiisc,  or  of  the  place  where  the  prisoner  is  confined. 
In  that  case,  the  service  is  complete,  without  tendering  the  fee» 
or  chnrees  for  brineing  np  the  prisoner. 
la..  HI  80  »nd  Bl,  nm-a. 

I  2004.    Pemon  iMrTed  to  abey  habemi  corpas. 

A  dheriff.  coroner,  constable,  or  marshal,  npon  whom  complete 
■ervlw*  of  n  writ  of  hnbens  cornns  Is  made,  as  prefc-ibed  in  this 
anirti*.  must  obey  and  make  refum  to  the  writ,  according  to  Ihe 
exl8«ncy  tbe»eof,  whether  It  Is  directed  to  him  or  not.    Any  other 


^ 
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peraoQ,  upoD  whom  nnch  a  writ  Is  serred.  having  the  cnrtod; 
of  the  indiTida&l  for  whose  benefit  it  was  isauod,  must  obey  and 
execute  it,  accordins  to  (he  (>ommand  thereof,  witfaoat  requirine 
any  bond,  or  the  pBjment  of  any  charges,  except  BUcb  aa  are 
specified  Id  the  certificate  allowing  the  writ, 

3  R.  a.  67*.   I  81. 

I  aO05.  ia.|  ■■  to  evrtloFapl. 

A  pereoQ,  upon  whom  a  writ  of  certiorari,  issoed  as  preneribed 
In  this  title,  is  served,  must,  in  lilie  maDner,  apon  paymeat  oi 
tender  of  the  fees  allowed  by  law  for  mnkinR  n  return  to  the 
writ,  and  for  copying  the  warrant,  or  other  procss  or  procf«dlnf^ 
to  be  annexed  thereto,  obey  and  return  the  writ,  according  to 
the  exigency  thereof. 

Id..  I  S3. 

I  200e.  Time  of  retnrnlns  linbea*  corpna. 

Where  a  writ  of  habeas  corpni 

the  retani  must  be  made  at  the ,_ 

Where  snch  a  writ  in  returnable  forthwith,  at  a  place  irlthin 
twenty  miles  of  the  place  of  serrlce.  the  return  mnrt  be  made, 
and  the  prisoner  mast  be  produced,  within  twenty-four  hotiT* 
after  service;  and  the  like  ttmc  must  be  Bltow«^,  for  e«di 
additional  twenty  mllen. 

M..  I  SS. 

I  200T.  Pnnliiliinent  for  Don-iiaTment  at  eoats. 

For  non-payment,  upon  demand,  of  the  costs  swarded  by  ■ 
final  order,  made  In  a  specisl  proceedinir  instituted  by  State 
writ,  except  where  a  peremptory  writ  of  mandamns  is  awarded, 
after  the  issninji  of  an  alternative  mandamus,  the  person  reQulfed 
to  pay  the  same  may  be  punished  for  a  contempt  of  the  coart 
awardiuR  them,  or  of  which  the  judfie  awnrdinR  them  is  a  ment- 
btr,  aa  if  the  final  order  was  n  final  Judgment  of  the  coart. 
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ARTICLE!  SBCORU. 

The  writ  of  habeag  eorptu,  to  bring  up  aper&on  to  tettifp. 

Bae.  aooe.  H*tw>a  corpaa  to  temtUj;  wben  Ulowad  br  eoDrt  er  ]iid(e. 
SDOS.  Id.i  RhBD  mlluwed  bf  judge. 
»10.  Id.i  Id  lull  betoTS  JjatUx  of  tbe  peice,  etc. 
soil.  Tha  lut  thrM  gsetlou  qullfled. 
mi3,  ApplU^iilAD ;  bow  nud«. 


1  900S.  Habefm  Foi-ititii  to  trutlfri  wben  >ll«wed  by  oonrl 

A  court  of  record,  other  than  a  jnatipps'  conrt  of  a  dty,  or  a 
jodce  of  iueh  a  court,  or  a  justice  of  the  supreme  court,  has 
potter,  upon  the  application  of  a  party  to  an  action  or  spedal 

grocceding,  civil  or  criminal,  peodiiiK  therein,  to  issue  a  writ  of 
abesB  corpus,  for  the  purpose  of  brintrinE  before  the  court,  n 
priBODer,  detained  in  a  Jail  or  prison  within  the  State,  to  testify 
as  a  witneaa  in  the  action  or  special  proceeding,  In  behalf  of  the 
appllcnnt. 

2  B.  S.  HO,  I  1  (2  Edm.  080),  iDi'd.      See  |  3011.  po*t. 

I  Z009.  [Am'd,  ie»B.]     H.|  wb«B  alloiTFd  br  Jadse. 

Sach  a  writ  may  also  be  issued  by  a  justice  of  the  supreme 
court,  upon  the  application  of  a  party  to  a  special  proceeding. 
civil  or  critQiaal,  peudiog  before  any  officer  or  body,  authorized 
to  examine  a  wituese  therein.  In  a  case  specified  in  this  section, 
the  writ  may  also  be  isaned  by  a  county  jndcc  or  a  special  connty 
judge,  residing  within  the  county  where  the  officer  rosiJes,  be- 
fore irhom,  or  t..e  conrt  or  other  body  sits,  in  or  before  which, 
the  special  proceeding  is  peoding. 

Id..  1  *:  h.  isoa,  ch.  »m. 

I  XOIO.  [Am-d,  189B.1  Id.)  In  anlt  betore  Inatlee  af  the 
peatee,  cto. 

Snch  a  wilt  may  slao  be  issued  by  a  justice  of  the  supreme  court, 
upon  the  application  o(  a  party  to  an  action,  pending  before  a 
Justice  of  the  pence,  or  in  n  justices'  court  of  a  city,  or  a  district 
court  of  the  city  of  New-York,  to  bring  before  the  justice  or  court, 
to  bo  examined  as  a  witness,  a  prisoner  confined  in  the  jail  of  the 
county  where  the  action  is  to  be  tried,  or  an  adjoining  county. 
In  a  caae  speciGed  in  this  section,  the  writ  may  also  bo  Issued  by 
a  county  judge,  or  a  special  county  judge,  residing  within  the 
CDOnty  where  the  justice  resides,  or  toe  court  is  located,  or  the 
prisoner  is  confined,  as  the  case  may  be. 

Id..  I  4.  un'd:  L.  IBM,  eh.  ftM. 

I  soil.   [An'd,   169B.]     Tbe  last  tbre«  BeetlonB  Qnallfled. 

A  writ  shall  not  be  issued,  by  virtue  of  either  of  the  last  three 
itectioos,  to  bring  up  a  prisoner  sentenced  to  death.  Nor  shall  it 
be  iasued  to  bring  np  a  prisoner  confined  under  any  other  sentence 
for  a  felooj:  e^ceat  where  the  apoilcation  is  made  in  behalf  of  the 
people  to  bring  him  up  as  a  witness  on  the  trial  of  an  indictment, 
and  then  only  by  and  in  the  discretion  of  a  jnstice  of  the  supreme 
court  upon  ancb  notice  to  the  district-attorney  of  the  county 
S41 
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» herein  the  priHOiifr  was  convietfld,  and  upon  such  terms   and 
cooditiMiB,  and  undvr  hui^Ii  rrgulutions,  os  ihe  judge  prescribes. 
BubultuMdrorlR.  S.Uft.puCotll;  L.  IM.Oh.IH. 
i  3012.   ApvllcatloDi  bow   BMide. 

Ad  application  for  a  writ,  made  f.a  prescribed  in  either  of  tbe 
focegointC  sections  of  this  article,  mast  be  verified  by  affidavit, 
and  must  state: 

1.  The  title  and  nature  of  the  action  or  special  proceeding,  in 
regard  to  whicli  the  teatimou;  of  the  priHoiier  js  desired;  and  the 
court,  or  body  in  or  before  which,  or  the  officer  before  whom,  it  it 
pendinic, 

2.  Tlint  the  testimonj  of  the  prisoner  is  material  and  neoec- 
sary  to  the  apiilicant.  on  the  trial  of  the  action,  or  Ihe  bearing  of 
the  npecial  proceeding,  hs  he  is  advised  by  counael  and  reril? 
believes. 

3.  The  place  of  confinenient  of  the  prisoner. 

4.  Whether  the  prisoner  is  or  is  not  conQned  under  a  ttentence 
for  a  felony. 

But  where  the  attorney -general  or  district-attorney  makes  the 
application,  he  ueed  nut  swear  to  the  advice  of  couniel. 

I  20I3.  CertalB  prlaoners  to  be  rcBUBdeil. 

The  return  to  a  writ,  isBuM  ns  j)rpscribed  in  this  article",  most 


I  9014,  OBIpeP  to  ober  and  retarn  writ. 

Anv  officer  to  whom  a  writ,  isaiied  as  prescribed  in  this  artlHe. 
Is  delivered,  must  obey  the  same,  according  to  the  exigener 
thereof,  and  make  a  return  thereto  accordiuglj".  If  he  refuses  tut 
neglects  ho  to  do,  he  forfeits  to  the  people,  if  the  writ  was  issaed 
upon  the  application  of  the  attorney-general  or  a  district-attorney, 
or,  in  any  other  case,  to  the  party  on  whose  opplicntion  the  wrtt 
was  issued,  the  «uni  of  Ave  hundred  dollars.  But  where  the 
prisoner  is  confined  under  a  sentence  to  death,  a  return  to  that 
eRect  is  a  sufficient  obedience  to  the  writ,  without  producing  tuoa. 
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article:  third. 

it  of  habfai   eorpua,  and  the  writ  of  certiorari,  to  inquire 
into  the  emue  of  detention. 


Ho*  and  to  wbom  kppLIOAtioD  far  bAlMftA  urpOB  w 
ApallcallDa  in  anatber  oobsit:  iwtnt  reqiilred. 
Odowdu  of  pt-llUon. 


PnKODdtDK*  OD  dl«<H>fldlebCfl  of  writ. 
Id  :  precppt  to  brlnd  up  stilaoarr. 
Id.;  power  ol  county  mty  be  ulled. 
FroceedLnga  on  return  oT  babeaa  Awpus. 

ProoactUoc"  od  Irr^nJar  eoouultnuut. 
Id  1  wbtBprtwiwr  msy  be  commlllw]  to  uiotbi 
Caitody  ofprlaoBer  pendlu  ilie  proceedlnn. 
HoUee  to  pwam  Inunmdln  deCanttoe. 


in  applkcatloD 


Dlaobiuve  i^  prUoncr  balled. 
Or^rtahaiitaud  for  writ  ot  dlietaXKe :  «r 
Sbfoti^lacordar  fordlKhupfi  penalcy,  etc 
Wben  pruomer  diKharKtd  not  to  be  rfl.|mpi 
Poasltr  for  TlbUtlDC  Itae  lut  Motion. 
Id :  for  conaoaUns  pHnnier,  etc..  to  stdIiI  h 
WajTUiltobriDftup  prlaooer  about  bel OB  n 
Bieeatlon  orwarraBt;  proceedliwi  tore[le 


Peult]'  tor  refuidng  cany  of  proceaa,  elo. 

AppUcMlon  of  ibU  anlci*  to  gtber  wrlu  of  bsbeai  corpiu. 

IS.  Wko    rBtltlr4    to    proavCBte   tkc    wrltn,       Uabea 


■mon  imprisoned  or  reKtraiDetl  In  biH  libcrtj.  n-ithin  the 
for  auy  (.■ause,  or  upon  iiiiy  pretence.  U  eutltlod,  exivjit  iti 
the  caneH  spei'i&ed  in  the  next  se<'Ciuii,  tii  ti  writ  of  hubeaH 

iir  ft  writ  of- certiorari,  an  prv»Til>f<i  in  tbiH  artii-k-.  for  fliii 
coriuquiring  into  the  onnHe  of  the  imprisonment  oTrestrniut. 

'a  rase  prescribed  bj  law,  of  deliri^riiiK  him  IlierBfnim.  A 
'  hatieaa  corpua  ma;  be  iHtmed  and  HervedunderthiD»eotJMi, 
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□  the  first  Aaj  of  the  week,  comnionlr  called  Sunday;  but  it 

ot  be  made  returnable  on  that  dsj. 
2  B..  B.  668.  I  21  (2  Edm.  S83),  >m'd. 


1.  Where  he  hns  been  committed,  or  is  detaiaed,  by  virtoe'at 
mandate,  issued  by  a  court  or  a  judge  of  the  Unit^  States,  '- 
case  where  such  courts  or  JudgvH  hare  eiclnaive  jurisdictiou  o 
the  luws  of  iLe  United  States,  or  have  acquired  eKcliisive  juri 
tiou  by  the  comniencenicnt  of  legal  proceediDgB  in  such  a  court 

2.  Where  he  baa  been  committed,  or  is  detained,   by  Tirtt 

the  Una!  jadgment  or  decree,  of  a  competent  tribunal  of  dril  ^ 
criminal  jurisdiction;  or  the  final  order  of  such  a  tribunal,  nude! 
a  special  proceeding,  instituted  for  any  canee,  except  to  j/ — ' 
him  for  a  contempt^  or  by  virtue  of  an  execntioD  or  otiier  pr 
issved  upon  such  a  judgment,  decreet  ot  final  order. 


g   ZOIT.  [Am'd,  189S.]    How  and  to  whom  «p»llei 
faabcBB  corpus  or  certiorari  na4e. 

Application  for  the  writ  must  be  made,  by  a  written  petltio^J 
signed,  either  b;  the  person  for  whose  relief  It  Is  intended,  or  kp* 
some  person  iu  his  behalf,  to  either  of  the  following   coorta  t 
oQicers: 

1.  The  supreme  court,  at  a  special  term  or  the  apDellate  d 
bIou  thereof,  where  the  prisoner  is  detained  within  the  jud" 
district  within  which  the  term  is  held. 

2.  A  justice  of  the  supreme  court,  in  any  part  of  the  State. 

3.  An  officer  authoriseil  to  perform  the  duties  of  a  justice  of  ti. 
stipreme  court  at  chambers,  being  or  residing  within  the  coanta 
where  the  prisoner  is  detsined;  or,  if  there  is  no  such  oSoer  wlta 
that  city  or  county,  capable  of  acting,  or,  if  sU  those  who  aR ' 
capable  of  acting  and  authoriied  to  grant  the  writ,  are  abnent,  «  ! 
have  refused  to  grant  it,  then  to  an  officer,  authorixed  to  pert ors ! 


I  Z018.  Aitpllcatlon  la  anotlicT  ooantyi  proof  — -ylrdg    1 

Where  application  tor  either  writ  1b  made  as  prescribed  in  sub- 1 
division  Ibird  ot  the  last  section,  without  the  county  ivhet«  ttei 
prisoner  is  detained,  the  oQicer  most  reqDire  proof,  bj  the  oatfld 
of  the  person  apniylng,  or  by  other  sufficient  evidence,  of  the  fMMH 
which  ntithoriie  bim  to  act  as  therein  prescribed;  and  If  a  jnttl 
in  that  county,  authorized  to  grant  the  writ,  ia  aaid  to  be  IttcapatM 
of  acting,  the  cause  of  the  iucapacity  most  be  aperially  «et  (torttbl 
If  such  proof  is  not  produced,  the  application  mnat  be  denied.   1 

I  aoiV.  CoatKBta  ot  petition.  \ 

The  petition  must  be  verified  by  the  oath  of  the  petitioon,  to  J 
the  effect  that  he  believes  it  to  be  tme;  and  must  state,   in  lA-j 
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tt  Is  unknown,  and  the  officer  or  person  bf  whom,  be  is  ao  Im- 

Erisoned  or  restriiined,  naming  both  partie*,  if  thMr  nKmea  sre 
□own.  and  detcribine  cither  party,  wboae  imine  is  anknown. 

2.  That  be  bas  not  been  committed,  and  ia  not  detained  bj 
Tirtne  of  an;  judgment,  decree,  final  order  or  proceaa,  spedSed 
in  section  2Ulii  or  tbls  act. 

3.  The  cause  or  pretence  «f  the  imprisooment  or  restraint,  ac- 
cording to  the  best  knowledKe  and  belief  of  the  petJtkiDer. 

4.  If  the  imprlBoiimeiit  or  restraint  is  bf  virtue  of  a  mandate,  a 
copy  thereof  most  be  anneKed  to  the  petition;  aniess  the  petitioner 
avers,  either,  that  b;  reason  of  the  remoTBl  or  conceslment  of  the 
prisoner  before  the  application,  a  demand  of  auch  a  copy  could  not 
be  made,  or  that  aach  a  demand  was  made,  and  the  letfal  tees  for 
the  copy  were  tendered  to  the  officer  oi  other  person,  oaTlnf*  the 
prisoner  in  his  custody,  and  that  the  cop;  was  refused. 

5.  If  tbe  imprisonment  is  alleged  to  be  iUegal,  the  petition  most 
•tate  in  nhat  the  alleged  illesalitr  consiala.  (^ee  i  2033.) 

6.  It  must  specify  whether  the  petitioner  applies  for  the  wilt  of 
habeas  corpDS.  or  for  tJK  nnt  pf  certiorari. 

3  u.  s.  sea,  I  2B. 

f  aOSO.  'Wben  writ  wast  Ii«  an«»tedt  peaalty  for  Fcfaalmv. 

A  court  or  a  judge,  anthorized  to  ^rant  either  writ,  must  grant 
It  (rithout  delay,  wnenever  a  petition  therefor  is  presented,  as 
prescrit)ed  in  the  foregoing  sections  of  this  article  unless  it  ap- 
pears, from  the  petition  itself,  or  the  documents  annexed  thereto, 
that  the  petitioner  is  prohibited  by  law  from  prosecuting  the  writ. 
For  a  Tiolation  of  tbis  section,  a  Judge,  or,  if  the  application  wag 
made  to  a  court,  each  member  of  the  court,  who  assents  to  the 
violation,  forfeits  to  the  prisoner  one  thousand  dollars,  to  be  re- 
covered by  an  action  in  Ua  nan^  or  In  th«  name  of  tlie  petttioner 
to  bis  use. 
UU,  H  SB  SDd  SI. 

I  aOSl,  {Aaa'd,  1S9B.]      Forai  of  writ  vf  b>h*««  oorvBB, 

The  writ  of  habeas  corpus,  issued  aa  prescribed  In  this  article, 
most  be  substantially  In  the  following  form,  tbe  blanks  being 
properly  filled  up: 

"  The  People  of  the  Stale  of  New  York. 

To  the  Sheriff  of,"  etc.  for  "  to  A,  B.") 

"  We  command  you,  that  you  have  the  body  of  C.  D.,  by  yod 
hnprisoned  and  detained,  as  It  is  said,  together  with  the  time  and 
eaose  of  snch  imprisonment  and  detention,  by  whatHoever  name 

the  aaid    C.   D.   is   called   or   charged,   before  — — ",   <"  the 

supreme  court,  at  a  special  term  or  term  of  the  appellate  difielon 
thereof,   to  be  held  ",  or  "  E.  F.,  justice  of  the  supreme  court  ", 

or  othprwlBp,  as  the  case  may  be)  "  at on  ''   {or 

"  immediately  after  the  receipt  of  this  writ  ",]  "  to  do  and  receive 
what  shall  then  and  there  be  considered,  concerning  tbe  said  O.  D. 
And  have  yon  then  there  this  writ. 

"  Witness, ,  one  of  the  instlces  "  (or  "  judges  ")  "  of 

the  aaid   court  ",  (or  '*  county  jut*"^       *^^  nt^mri^iaa    an  *h&  n 


..Google 
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I  2022.   tAm'd,  18US.]    Form  of  trrlt  of  certiorari. 

Th«  writ  of  certiorari,  iasu^  sb  prescribed  in  tbis  nriide,  mwt 
be  BubBtantially  in  the  following  form,  the  blanks  being  properij' 
sued  np: 

"  The  People  of  Ihe  State  of  New  York, 
To  the  Sheriff  of,"  etc.  (or  "  to  A.  B,") 

"  We    cominand    yon,    thnt    you    certify    full?    and    nt    laftt. 

to ",  ("  the  sapreme  eonrt,  nt  a  special  term  or  term  rf 

the  appellate  division  thereof,  to  be  helil  ",  or  "  £.  F.,  jcstice  of 
the    sapreme    court ",   or    otherwise,     aa    the     case    may    btj 

"at  — ■  ■  ■■  ■ — — .  on  ",   [or  "  i  in  mediately  after  the  l*- 

ceipt  of  this  writ  ",I  "  the  day  and  cause  of  the  imprisonment  <rf 
C.  D.,  by  you  detained,  as  it  is  Raid,  by  whHtsoevei  uuuie  th«  mM 
O.  D.  Is  called  or  charged.    And  haye  yon  theu  there  Ihia  writ ". 

"Wftness, ,  oaeot  tte  jtistJoea  ",  (or  "judges  ")  "o: 

the  Bald 'Court ",  (or  "  county  judge,"  or  otberwisp,  as  tbe  cose  ni«~ 

be,)  "  the day  gf  ,  iu  the  year  eighteen  hnif 

dred  and  ". 

.2  B.  B,  K3.  I  SS;  L.  ISSB.  cb.  MS. 
I  2023.   IVhea  writ   rttspiuble   before  auotber  ladev. 

If  application  for  either  writ  ie  made  to  the  supreme  court,  or 
to  a  justice  thereof,  iu  a  county  other  than  that  wbere  the  persra 
is  imprisoned  or  confined,  the  writ  may  be  made  reI<irDat>le,  in  'ai 
or  bis  discretion,  before  any  judge  authorized  to  granC  it)  in  th!r 
county  of  the  imprisonment  or  confinement. 

L.  ISST,  cU.  240,   1  1   M  Gdm.  681). 

I  2024.  ^Vhen  writ  aafllcleiit.  I 

The  writ  of  habeas  corpus  or  the  writ  of  certiorari  shall  not  b*    j 
disobeyed,  for  any  detect  of  form,   and  particularly   in  either  o! 
the  following  cases:  ■ 

1.  If  the  person  haying  the  custody  of  the  prisoner  Is  dpsignalf^  ' 
either  by  his  name  of  office,  if  be  baa  one,  or  by  his  own  name: 
or,  if  both  names  arc  unknown  or  uncertain,  by  an  ansnmed  a?- 
pellntioD.  Any  person  upon  whom  the  writ  is  served,  ia  de«med  to 
be  the  person  to  whom  it  is  directed,  although  it  is  directed  to  him 
by  a  wrong  name  or  description,  or  to  another  person. 

2.  If  the  person  directed  to  be  produced  is  designated  by  bame.  . 
or  otherwise  described  in  any  way,  so  aa  to  be  IdentlGed  as  tbt  , 
person  intended.  , 

3  B.  8.  KS.  I  Z». 

I  30SS.  'When  writ  to  tssne  ivltboiit  application. 

Where  a  jusliee  of  the  supreme  court,  in  court  or  out  of  Mtnrt.  , 
has  evidence,  in  a  judicial  proceeding  taken  before  hiia,  that  lUJ  i 
person  is  illegally  imprisoned  or  restrained  in  his  liberty,  within  ' 
the  State;  or  where  any  other  judge,  authoriied  by  this  article  to 
grant  the  writs,  has  evidence,  in  like  manner,  that  any  person  ii  ] 
thus  imprisoned  or  restrained,  wilhin  the  county  where  tite  judgr  ■ 
resldea;  he  must  issue  a  writ  of  habeas  corpus  or  a  writ  of  cM'- 
tiorari,  for  the  relief  of  that  person,  although  no  applIcatioQ  thm-  ' 
for  has  been  made. 


I  2020.  Betorni  it*  coatCBta. 

The  person  upon  whom  either  writ  baa  been  duly  wrred,  mutt 
state,  plainly  and  unequivocatty.  in  .^is  return; 
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1.  Whether  or  not,  at  the  time  when  the  writ  was  aerved,  or  at 
&a7  time  theretofore  or  thereafter,  he  had  iu  hiu  cuatody,  or 
uuder  his  power  or  restrtiiiit,  the  perBoo  for  whose  relief  the  writ 
was  issaed. 

2.  If  he  BO  hod  that  person,  when  the  writ  was  served,  aod  still 
boa  him,  the  uuthorit/  aod  true  cause  ut  iIil-  impriijonnieiit  or  re- 
atraiut,  uettiug  it  forth  at  leugtli.  If  tbe  prisouer  ia  detained  by 
firtae  of  a  uiuudute  or  other  written  authority,  a  copy  thereof 
miiBt  be  Dunexed  to  the  return,  and,  ii|>ou  the  return  of  the  writ, 
theorlgiual  niuut  be  produced,  and  exhibited  to  the  court  or  judge. 
.  3.  If  be  so  liud  tile  prisoner  at  any  time,  but  has  traiisrerred  tbe 
custody  or  reslriiint  of  him  to  another,  the  return  must  conform 
to  the  return  re<iuircd  by  the  second  subdiviHiou  of  tbia  section, 
except  that  tbe  sulistahce  of  tbe  uiaiidiilc  or  other  written  author- 
'ty  may  be  given,  if  the  original  is  no  Iohkit  in  biH  hands;  and 
tlint  the  return  niugt  etate  purticulnrly  to  whom,  at  what  time,  for 
what  caufte,  and  by  what  autliority,  the  (ranafer  was  made. 

The  return  must  be  signed  by  the  person  makins  it.  and,  unless 
kf  is  a  sworn  public  officer,  and  makes  hia  return  In  his  offidal 
capacity,  it  must  be  veriQed  by  his  oath. 

2  R.  S.  COS,  I  32. 

{  202T.  Habeas  corpva)  body  of  prisoner  to  be  prodnoed. 

The  person,  upon  whom  a  writ  of  habeas  corpus  has  been 
duljr  served,  must  also  bring  up  the  body  ot  the  prisoner  In  his 
custody,  according  to  tbe  command  of  the  writ;  unlesa  he  states, 
in  his  return,  that  the  prisoner  is  ao  sich  or  luGrm.  that  the 
production  of  him  would  endanger  bis  life  or  bis  health, 

Id.,  i  33  and  part  ot  J  49. 

I  aOSS.  ProeeedlBsa  «■  dlaobedlea«e  of  writ. 

Where  a  person,  who  has  been  duly  served  with  either  writ, 
refuses  or  neglect*,  without  snfficient  cause  shown  by  him.  fully 
to  obey  it,  as  prescribed  in  the  last  two  sections,  tbe  court  ot 
jnilge.  before  which  or  whom  It  is  made  returnable,  upon  proof 
of  tht>  due  service  thereof,  mnst  forthwith  Isnne  a  warrant  of 
attacbment,  directed  generally  to  the  aheriff  of  any  county 
where  the  delinquent  may  be  found,  or,  if  the  delinquent  Is  a 
Bh*»riff.  to  any  coroner  of  his  county,  or  to  a  particular  person 
8P<H?'ial]y  appointed  to  execute  the  warrant,  and  desisnated 
tbprein:  commanding  such  officer  or  other  person  forthwith  to 
nnnrehend  the  delinquent,  and  bring  him  before  the  court  or 
Jndve.  Upon  tbe  delinquent  being  so  bronrht  np.  an  order  must 
he  made,  committing  him  to  close  custody  in  the  jail  of  the 
ronnty  In  which  the  court  or  jiidKC  Is:  or.  If  he  is  a  sheriff.  In 
the  juil  of  a  county,  other  than  hia  onti.  deaignatpd  in  the  order; 
and.  in  either  case,  without  being  allowed  the  liberlies  of  the 
jail.  The  order  must  direct  that  he  stand  eommiHe<1,  until  be 
niohes  retnm  lo  the  writ  and  complies  with  any  order,  which 
mav  ►*  nwde  by  the  court  or  judge,  in  relation  to  the  person 
for  whose  relief  the  wrU  was  Issued. 
Id..  «  34  and  ». 

I  snXB.  Id. I  precept  t«  lirlDK  vp  prisoner. 

The  i-onrt  or  Judge  may  also,  in  its  or  his  diseretton.  at  th« 
time  when  the  warrant  or  attacbment  Is  Issued,  or  afterwards, 
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issue  a  precept  to  the  sheriff,  coroner,  or  other  ixrson.  to  whom 
the  warrant  ia  directed,  commundlng  hiin  fortliivith  to  bruig 
before  the  court  or  judge  the  person  for  nhose  benefit  the  writ 
was  granted,  who  must  thereafter  remain  in  the  custody  of  th* 
officer  or  person  executing  the  precept,  until  discbareeii,  bttilnl, 
or  remanded,  as  the  court  or  judge  directs, 

z  H.  s.  ixa,  I  3a, 

I  Z030.  Id. I  poner  ot  conDtr  ^di  be  onlled. 

The  sheriff,  coroner,  or  other  person,  to  whom  a  warrant  of 
attachment  or  precept  is  directed,  as  prescribed  In  either  of  the 
last  two  sections,  may,  In  the  eiecutioo  tliereof,  call  to  his  aM 
the  power  ot  the  couniy,  as  the  sheriff  may  do,  in  the  «secutioii 
of  a  mandate  issued  from  a  court  o(  record. 

U..  I  EI. 

I  2031.  Prooevdlnara  ca  retnra  of  babcaii  car(tao> 

The  court  or  judge,  before  which  or  whom  the  prisoner  it 
brottght  by  virtue  of  a  writ  of  habeas  corpus,  issued  as  prescribed 
in  this  article,  must,  immediately  after  the  return  of  the  writ 
examine  into  the  facts  alleged  in  the  return,  and  into  (he  canse 
of  the  imprisonment  or  restraint  oC  the  pri)^)Der;  and  must  make 
a  final  order  <o  discharge  him  lherefrom>  If  no  lawful  cause  for 
the  imprisonment  or  restraint  or  for  the  cantinunnce  then^ot. 
is  shown :  whether  the  same  was  upon  a  commitment  for  an  aclual 
or  supposed  criminal  matter,  or  for  some  othe:'  cause. 

Id..  11  IS  and  SO. 

I  20S2.  ^kea  prisoacr  to  be  remamded. 
The  court  or  judge  must  forthwith  make  a  fnal  order  to  remand 
the  prisoner.  If  it  appears  that  he  is  detained  in  ciialody  for  either 
of  the  following  causes,   and   that  the  time   for  which   he   may 
legally  be  so  detained  has  not  expired: 

1.  By  virtue  of  a  mandate  issued  by  a  court  -or  a  judfre  of 
the  United  States,  in  a  case  where  such-  courts  or  judges  have 
exclusive  Jurisdiction. 

2.  By  virtue  of  the 
tribtinal,  of  civil  or  c  .  _._  . 
■uch  a  tribunal,  made  in  a  special  proceeding,  instituted  for  any 
catise,  except  to  punish  him  for  a  contempt:  or  by  virtde  of  an 
execution  or  other  process,  issued  upon  such  a  jodgment,  decree, 
or  final  order. 

3.  For  a  criminal  contempt,  defined  in  secttoo  8  of  this  act, 
and  specially  and  plainly  charged  In  a  commitment,  made  t9 
a  court,  officer,  or  body,  having  authority  to  otKninit  for  tte 
contempt  so  charged. 

Id.,   I  40. 

I  SOaS.  Wfaea  to  be  dlsoharseA  In  civil  caMa. 

If  it  appears  upon  the  return,  that  the  prisoner  Is  in  custody, 
hy  virtue  of  a  mandate  in  a  etvll  caase.  he  can  be  dtschaiyed, 
only  in  one  of  the  followind  cases: 

1.  ^Tiere  the  jurisdiction  of  the  court  which,  or  of  Ihe  office 
who.  issued  the  mandate,  has  been  exceeded,  either  as  to  matter, 
place,  sum.  or  person. 

2.  Where,  allhonzh  the  orininnl  imprisonment  was  lawful,  yet 
W  some  act.  omisulon,  or  event,  which  has  taken  place  afterwaiOL 
the  prisoner  has  become  entitled  to  be  discharged. 
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8.  "Where  the  mandBte  in  deCectiTe  to  k  luatter  ot  snbatance 
rcQuired  by  law,  renderiog  it  Toid. 

i.  Where  the  mandate,  although  in  proper  form,  waa  iBsaed 
in  a  case  not  allowed  b;  law. 

5.  Where  the  person,  having  the  custody  oC  the  prisoner  nuder 
the  numdate,  ia  not  the  person  empowered  by  law.  to  detain  him. 

6.  Where  the  mandate  Is  not  authorised  by  a  judgment,  decree, 
or  order  of  a  court,  or  by  a  proviaiou  of  law. 

3  K.  B.  sea,  I  41. 

I  2034.  The  last  ■eotloa  ^nallfled. 

But  a  court  or  judge,  upon  the  return  of  a  writ  issued  as  pre* 
scribed  In  thin  article,  shall  not  inquire  into  the  legality  or  jastica 
ot  any  mandate,  judgment,  decree,  or  final  order,  specifled  in  tlM 
lost  section  but  one,  except  aa  therein  slated. 

Id.,  I  *«. 

I  XOOS.  PraeeeAlnBS  on  Irrecnlar  cvminltaient. 

If  It  appears  that  the  prisoner  has  been  legally  committed  for 
M  criminal  offence,  or  if  he  appears  by  the  testimony  offered  with 
the  return,  or  upon  the  hearing  thereof,  to  be  guilty  of  such 
an  offeuce,  although  the  comiaitinent  is  irregular,  the  eourt  or 
jcdse,  before  which  or  whom  he  i«  brought,  must  forthwith 
make  ■  final  order,  to  discharge  him  upon  Ms  giving  bail,  if  the 
case  la  bailable;  or,  if  it  is  not  bailable,  to  remnnd  him.  Where 
bail  is  given  pannant  to  an  order,  made  as  prescribed  in  thla 
section,  (he  proceedings  are  the  same  as  upon  the  return  to  a 
writ  of  certiorari,  where  it  appears  that  the  priaoner  is  entitled 
to  be  bailed. 

Id..  I  4S. 


1 


I  3036.  Id.)  wkea  prlaoner  mmr  be  isonBUtted  to  another 

WhcTtf  a  prisoner  is  not  entitled  to  his  discharge,  and  is  nolt 
bailed,  he  must  be  remanded  to  the  custody,  or  placed  under  the 
r<«traint,  from  which  be  was  token,  unless  the  person,  in  whose' 
cnstody.  or  under  whose  restraint  he  was,  is  aot  lawfully  enti- 
tled thereto;  in  which  case,  the  order  remanding  him  must 
commit  him  to  the  custody  of  the  officer  or  person  so  entitled. 

Id..  I  M. 

f  X03T.  Caatodr  of  piiaoBer  veadlos  the  prooeedtac*. 

Pending  the  proceedings,  and  before  a  final  order  is  made 
npon  the  return,  the  court  or  judge,  before  which  or  whom  the 
t^imoTter  fs  brought,  may  either  commit  him  to  the  castody  of  the 
sheriff  of  the  county  wherein  the  proceedings  are  pending,  or 
pince  him  insuch  care  or  custody,  as  his  age  and  ouier  drcnm- 
stances  require. 
'   Id..  I  4fi- 

t  BOSS.  Kotiee  to  peraon  latereiited  In  delemtloa. 

■Wiere  it  appears,  from  the  return  to  either  writ,  that  the 
prfso.M^  Is  in  custody  by  virtue  of  a  mandate,  an  order  for  his 
dischnrse  sJinTI  rot  be  made,  until  notice  of  the  lime  when,  and 
the  place  where,  the  writ  Is  returnable,  or  to  which  the  hearing 
koa  been  adjonmed,  as  the  case  may  be.  has  been  either  person- 
■Qy  verred,  eight  days  previously,  or  given  in  such  other  manner. 


§§  2039-43  HABEAS  CORPUS.  ETC.  e.  1 

and  for  BDch  previous  lengUi  of  time,  as  tbe  coDit 

prescribes,  ax  toUowa: 

1.  Wbere  the  mundate  was  issued  or  made  in  a  civil 
special  procecdiug,  to  th<?  person  who  h&a  an  interest  in  cm 
log  tlie  itnprlsoami'ijt  or  restraint,  or  bis  attomer. 

2.  In  every  otiier  case,  to  the  distTlct  attorue;  of  tlie  I 
within  wbicb  the  iirieoner  was  detained,  at  Ihe  time  wli 
writ  was  served. 

For  the  purpose  of  an  appeiil,   the  person  to  whom  m 
given  as  prescribed  io   the  lirst  subdiviaion  of  this 
conies  a  patty  to  the  special  proceeding. 

2  K,  S.  G«3,  H  M  atid  41.  Bm'd  b;  L.  ISST.  cb.  240.  f  3  (4  Bdn.  < 
I    SOBS.    Prlnoner    aiBy    oontrvTert    rrmrKt   proali 

A  prisoner,  produced  upon  the  return  of  a  writ  of  __ 
corpus  may,  under  oath,  deny  auy  material  allegation  ol 
return,  or  make  any  atlegalion  of  fact,  showiog  eilhn  tha 
Imprisonment  or  detention  is  unlawful,  or  that  be  is  erf 
to  his  discharge.  Thereupon  the  court  or  judge  must  pt 
in  a  summary  way,  to  hear  the  evidence,  produced  in  son 
or  against  Ihe  imprisonment  or  detention,  and  to  dispose  ' 
prisoner  as  the  justice  of  the  case  requires. 

Id.,  I  4S. 

1  2O40.  PiOoeedlDK*    apoa  alckaeiM,  rte.,  ot  ptrlsoBci 

Where  the  return  to  a  writ  of  habeas  corpus  statM  tin 
prisoner  ia  so  sick  or  Infirm,  that  the  production  of  him 
endanger  bis  life  or  health,  and  the  return  is  otherwise  sufl 
the  court  or  judge,  if  satisfied  of  tbe  truth  of  that  stati 
must  decide  upon  the  return,  and  dispose  of  the  msttet,  i 
writ  of  certiorari  had  been  issued. 

Id..  I  49. 

I  2041.  IVheB  certtorsrl  to  Issne  on  BpplleaUaa 
kabeaa  corpus. 

Where  an  application  is  made  for  a  writ  of  habeas  en 
as  prescribed  in  this  article,  and  it  appears  to  the  court  or  Ji 
upon  the  petition  and  the  documents  annexed  thereto,  l*"' 
cause  or  offence,  for  which  the  party  is  imprisoned  or  dt  _ 
is  not  bailable,  a  writ  of  certiorari  may  t«  granted,  instead 
writ  of  habeas  corpus,  as  if  tbe  application  bad  been  raada 
the  former  writ. 

Id..  I  50. 

I  3042.  ProceFdInvi  upon  its  rrtnn. 

Upon  the  return  to  such  a  writ  of  certlorati,  the  caiu< 
judge,  before  which  or  whom  It  is  returnable,  must  proceci 
upon  a  return  to  a  writ  ot  habeas  corpus,  and  mast  bear 
proofs  of  the  oartlea,  in  support  of  and  against  the  retnm. 

Id..  J  SI. 

I  2043.  Id. I  TFhen  dlschnrBo  to  be  Kraatedi  vvkn* 
eerdlasa  to  oeBuv. 

If  it  oniwars.  that  the  prisoner  is  unlawfully  ImpriMM 
restrained  in  his  libert.v.  the  court  or  judge  must  make  * 
order,  discharging  him  forthwith.     If  it  appears  that  he  ia 
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taUj   impiisoned  or  detained,   and  U  not  entitled  to  be   balled. 
the   conrt  or  judge  must  make  a  final  order,   dlamissing  the 
proceedings. 
3  a.  s.  sea,  i  S2,  iiii-d. 

I  9MM4.  IVkeB  certiorari  does  aot  pre-vemt  hnlieiM  oorpva. 

Notwithstanding  a  writ  of  certiorari  has  been  issued  or 
retnraed,  ae  prescribed  iu  this  article,  the  court  or  judge,  before 
trhich  or  whom  It  is  rt^turnable,  may  Isauc  a  writ  of  habeas 
corpus,  which  is,  in  all  respects,  subject  to  the  foregoing  pcOTJ- 
sions  of  this  article,  relating  to  the  latter  writ.  Jf  the  court  or 
judge  refuses  a  writ  of  certiorari,  or,  upon  the  return  thereof, 
refuses  to  discharge  the  prisoner,  the  latter  may  claim,  and  Is 
entitled   to,   the   writ   of   habeas   corpus,   as   prescribed   in   this 

Id.,  1  u. 

I  ai>4a.  Ball  OK  certiorari  I  when  mttA  how  ordere4. 

If,  upon  the  return  to  a  writ  of  certiorari,  issneiJ  as  prescribed 
in  this  article,  It  appears,  that  the  person  imprisoned  oi*  detained 
IB  entitled  to  be  bailed,  the  court  or  judge  muBt  make  a  ^nal 
order,  filing  the  sum  In  which  be  is  to  be  admitti'd  to  boil; 
specifying  the  court,  and  tbe  term  thereof,  at  which  he  is  required 
to  Bppoar:  and  directing  his  discharge,  upon  bail  being  given 
accordingly,  as  required  by  law.  If  sufficient  bail  is  imatediately 
offered,  the  court  or  judge  must  take  It;  otherwise,  ball  may  be 
ciT«ii  afterwards,  as  prescribed  in  the  neit  section. 
Id.,  i  M.  ■m-d. 

f  atVM.  [Am'd,  18»S.]    Id.)  br  whom  and  how  takea. 

Upon  the  production  of  the  order,  or,  if  it  was  made  by  a  court, 
of  a  certified  copy  thereof,  (o  a  justice  of  the  supreme  court,  or 
to  the  county  judge  or  special  c'ounty  judge  of  the  county,  where 
the  prisoner  is  detsined.  the  judge  must  take  the  recognizance 
of  the  prisoner,  with  two  sareties.  In  the  sum  so  fiTcd,  condl- 
tioDod  for  the  appearance  of  the  priBoner,  as  prescribed  in  the 
order.  Bach  person,  offering  hiniBelt  ns  n  Rurety,  must  show,  by 
htx  oath,  to  the  satisfaction  of  the  judge,  that  he  is  a  house- 
holder in  the  county,  and  worth  twice  the  sum  in  which  he  is 
re<I1iired  to  be  bound,  over  and  above  all  demands  against  him. 
It  is  not  necessary,  that  the  prisoner  should  appear  in  person 
before  the  judge,  to  acknowledge  the  recognizance;  hut  it  may  be 
aeltnoiv lodged  by  the  prisoner,  and  certlQed,  In  like  manner  as 
a  df^ed  to  be  recorded  in  the  county. 

Id.,  1  OB.  ani'd;  L.  ISSG,  cb.  MS. 

(  S04T.   DlBchaFKc  of  prlaonev  balled. 

The  judge  must  immediately  file  tbe  recognizance  with  the  clerk 
of  tbe  court.  )>efore  which  the  prisoner  is  bound  to  appear.  He 
mnat  also  make  n  certificate  upon  the  order,  or  the  certified  copy 
thereof,  to  the  effett  that  it  has  been  romnlied  with.  Uoon  pro- 
diiction  of  the  certificate,  the  prisoner  Is  entitled  to  bis  dischage 
from  impriaoument,  for  any  canse  stated  in  the  retnm  to  U« 
certlorarL 


.oogic 


§g  aow-fli  iiahkas  corpus,  etc. 

(  aCMS.  Ordrr  ■abatltnlcd  for  irrlt  at  dlaeluumci  ■ 
«ad  eSsot  thereof. 

The  writ  of  discharge  is  abolished.  A  final  order  In  • 
prisoner,  made  as  prescribed  In  this  articlp,  maj  be  •erred  li^ 
manner  as  an  injunction  order,  and  when  bo  seried,  it  mol 
enforcsd  in  the  same  manner  as  a  6nal  judtcmeat  in  a  dii'"**^ 
except  where  special  provision  for  its  eufurcement  a  tr 
made  In  this  act.  Whpre  such  an  order  directs  a  dischsrgt,  ■ 
giving  ball,  the  Horyice  thereof  is  not  complete  until  serriw  «IL 
certificate,  or  other  proof  prencribed  by  law,  showing  thitbtlB 
been  given,  as  required  therchy. 

See  H  aiO  and  ]3«1,  ante. 

I  S04».  BnfnrelnK  order  for  dlsckHrH-e)  pei 

Obedience  to  a  final  order  to  discharge  a  prisoner,  made  ■■) 
scribed  in  this  article,  may  be  enforced  by  the  court  which,  «l 
judge  who.  Bade  the  same,  by  attachment,  as  for  a  npglwt 
make  a  return  to  a  writ  of  habeas  corpti",  snd  with  likf  (""^ 
A  person  guilty  of  such  disobedience  forfeits,  to  the  priaoM 
grieved,  one  thousand  two  hundred  and  fifty  dollars,  ia  additi 
the  damages  wbicb  the  latter  sustains. 

8*«loa  ST.   B,  S..  tm'il,      8m  I  2020.  «nl*,  and  1  20S1,  p»l. 

I    ZOOO.    Whrn     prisoner    dlapliarKed    not    (o    ke  n 
prisoned  I  wken  lie  mar  be- 

A  ijrisoiier,  who  has  been  dischnrjted  bj  a  final  order,  mad*  4 
a  writ  of  habeas  corpus  or  certiorari,  issued  as  prescribed  iai 
article,  shall  not  be  ngain  impri»oned,  restrained,  or  bfi 
custody,  for  the  same  cnnse.  Unt  it  is  not  deemed  to  be  the  ■ 
cause,  in  either  of  the  following  cases: 

1.  Where   he   has   been   dischnrgod   from   a  eommitmeat  M 
criminal    charge:    and    is    afterwards    committed   tor  the  M 
offence,   by   the   lawful   order  or   other   mandate   of  the  mi_ 
wherein  he  was  bound  by  revojmlzance  to  appear,  or  in  whid 
baa  been  Indicted  or  convicted  for  the  same  offence. 

2.  Where  he  has  been  discharged,  in  a  criminal  ca — .  — -^_ 
feet  of  proof,  or  for  a  mftlcrini  defect  in  the  commitment:  Ml 
afterwards  arrested  on  sufficient  proof,  and  committed  by  ■  '""^ 
mandate  for  the  same  offence. 

3.  AVhere  he  has  been  discharged,  in  a  civil  action  or 
proceeding,  for  an  illegality  in  the  judgment,  final  order,  o 
mandate,  as  prettcribed  in  this  article;  and  ia  afterwaroilj 
prisoned  hy  virltic  of  a  lawful  judgment,  final  order,  or  *■ 
mnndnte,  for  the  same  cause  of  action. 

i.  Where  he  has  been  diKcbnrged,  in  a  civil  n 
proceeding,  from  imprisonment  by  virtue  of  an  ordfr  of  ■n^ 
and  is  afterwards  taten  in  eiecution,  or  other  final  process,  Ion 
same  action  or  special  proceeding,  or  arrestpd  in  another  «cti»« 
special  proceeding,  after  the  first  wns  discontinned. 

W.,  !  (SO. 

I  20B1.  FenBltr  for  ▼lol&ttna:  Ibc  Inst  aectlon. 

If  a  conrt.  or  judge,  or  any  other  jierson.  in  the  eiecutlta  jj 
a  Judgment,  onler.  or  other  mandate,  or  otherwise.  ItnoffiHH 
violates,  cansea  to  be  Violated,  or  assists  in  the  violation  of.  ^ 
last  section,  he,  or  If  the  act  or  omission  was  that  of  a  court,  M^ 
member  of  the  court  assenting  thereto,  forfeits,  to  the  p™*] 
aggrieved,  one  thousand  two  hundred  and  fifty  dollar*.  He  i»  •■ 
guilty  of  a  misdemeanor;  and.  upon  conviction  thereof,  shiB  • 


lntX\ 
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liUDisbed  by  fiiip,  Dot  exceeding  one  thousaud  dollars,  or  by  inv 
prisontneDt.  not  exceeding  six  nioatlis.  or  !>}'  botb  in  tbie  discreUon 
o(  the  court 
S  R.  B.  M9.  t  M  lod  part  of  t  M, 
I  2003.  Id.;  lor  concealiBC  prisoner,  etc*,  to  ATold  writ 

Any  one,  liucing  in  bis  custody,  or  uuder  bis  power,  a  persoo 
entitled  to  a  writ  of  habeas  corpus  or  a  writ  of  certiomrl,  as  pre- 
scribed in  this  article,  or  a  pereon  tor  whose  relief  a  writ  ol 
babeus  corpus  or  a  writ  of  certiorari  has  Ijood  duly  iaBUed,  as 
priMcribed  Id  tbl»  article,  who,  with  intent  to  elude  tlic  service  of 
the  writ,  or  to  avoid  tbc  eHect  thereof,  transfers  the  prJBoner  to 
the  cnatody,  or  places  him  under  the  power  or  control,  o£  nnother, 
or  conceals  him,  or  changes  the  place  of  his  confinement,  is  guilty 
of  a  misdemeanor;  and,  upon  TOuvictlon  thereof,  shall  be  punished 
nn  specified  in  the  laet  section. 

Id.,   it  ei.  W  moil  ninsladei'  M  M. 

I   saaa.  m-i  for  nlOlnv,   etc. 
A  pei-Eou  who  knowingly  assists  in  the  violation  of  the  Inst  sec- 
tion,  is  gutlty  ot  a  misdemeanor;  and,  upon  convictiou  tnereof, 
Btaoll  be  punished  as  specified  in  the  last  sectiou  but  one. 

I    &0C4.   WwrrMit   to  bilnv   np   prlaoner   abovt   fcelnsT  re- 

Where  it  appears,  by   proof  satisfactory  to  a  court  o 

authorized  to  grant  either  writ,  that  a  person  is  held  in  i 

conliDement  or  custody,  and  that  there  la  a  good  reason  to  believe, 
tbat  he  will  be  carried  out  of  the  State,  or  suffer  irreparable  injury, 
before  be  can  be  relieved  by  a  writ  of  habeas  corpus  or  a.  writ  of 
certiorari;  the  court  or  judge  must  issue  a  ivnrrant,  reciting  the 
fnclE,  directed  to  a  parfieulnr  sheriff,  or  generally  to  any  sheriff  or 
constable,  or  to  a  person  specially  desidaated  therein;  and  com- 
mandite him  to  take,  and  forthwith  to  bring  before  the  court  or 
judge,  the  prisoner,  to  be  dealt  with  accordiug  to  law.  If  the  war- 
rant U  issued  by  a  court,  it  must  be  under  tne  seal  thereof;  if  by 
&  jddge,  it  must  be  under  bis  hand. 

W..   I  flB. 

f  aOSB.  Whea  offender   to  lie  nrrested. 

Where  the  proof,-  specified  lu  the  last  tecti(»i.  Is  also  stiiGclent 
to  JDstify  an  arrest  of  the  person  having  the  prisoner  in  his  cus- 
tody, as  for  a  criminal  offence,  committed  in  taking  or  detaining 
him,  the  warrant  must  also  contain  a  direction  to  arrest  that  pei^ 
soft,  for  the  offence. 

U..  I  M- 

I    20B6L    EsecnHon    ol    war  mat  |    proeeedlnss    to    relieve 

The  officer  or  other  person,  to  whom  the  warrant  is  directed  and 
deliver*^,  must  execute  it  by  bringinR  the  prisoner  therein  named, 
anil  nl^o.  if  sn  rofnmanded  in  the  warrant,  the  person  who  detains 
hhn.  before  the  court  or  judge  issnint;  It;  and  thereupon  the  per- 
son (Jeinininft  the  prisoner  must  make  a  return,  in  like  manner. 
mad  the  like  proceedlntcs  must  be  taken,  as  if  a  writ  of  habeas 
eorpna  had  been  latued  In  the  fitvE  Instance. 

a..  I  n 


.Google 
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1  20B7.  Id.)  procerdlaBH   (o  pnnlsk  ollcnder. 

It  the  person,  hn.Ting'  the  rriRoner  in  his  castody,  Is  bronicfat 
before  tlie  court  or  judgv,  as  for  a  criminal  offence,  he  is  enlitlrd 
to  lie  eiamin^d,  ncid  must  be  committed,  luiiled,  or  dischBTgcd,  br 
the  court  or  judge,  as  in  e-ay  criuiinal  case  of  the  saine  nature. 

2  R.  8.  SC3, 1  es. 

I  ZOC8.  AVken.  appral  mar  be  takes  In  easea  anaer  (kla 

Ad  c 

writ  01 .      .   .     _     _  ,         .    -    

this  article,  or  from  a  hnal  order,  made  upon  the  return  of  such  • 
writ,  to  diBcharec  or  romand  a  pdaoDer,  or  to  dismiss  the  proceed- 
la{%.  AVhere  the  final  order  is  made,  to  discharge  a  prisoner, 
upon  his  giving  bail,  an  appeal  tberefroin  may  be  taken, 
before  bail  is  Kireu;  but  where  the  appeal  is  taken  b;  the 
people,  the  discfaarge  of  the  prisoner  upon  bail  shall  not  l>e  etayed 
therehy.  An  appeal  dues  not  lie,  from  an  order  of  the  court  or 
judge,  before  which  or  whom  the  writ  is  made  returnable,  exceig 
as  prescribed  in  this  section. 


An  appeal  from  a  final  order,  diacbareInK  a  prisoner  committed 
upon  a  criminal  accusation,  or  from  the  affinuance  of  sach  an 
order,  maf  tic  taken,  in  the  name  of  the  people,  by  the  attorn^^ 
general  or  the  diBtrict-atfomey. 

Subitltated  tor  Id.,  Jl  TO  atiil  71.    Bte  ||  lSB«.lsai,  ante;  |  Sl£l.  poM. 

I  200O.  Frlnoner  vrlia  appeals  mar  lie  admitted  to  kalL 

Where  a,  prisoner,  who  stands  charged,  upon  a  criminal  accusa- 
tion, with  a  bailable  offence,  has  perfected,  or  intends  to  take,  an 
appeal  from  a  final  order  dismissing  the  proceediuKS,  remandinc 
bim.  or  otherwise  rettising  to  discharge  him.  made  as  prescribed 
In  this  article,  the  court  or  judge,  npon  his  applicalioD,  piibtr 
before  or  after  the  final  order,  must,  upon  such  notice  lo  the 
district-atlorno)'  as  the  court  or  judge  thinks  proper,  make  an 
order,  fixing  the  som  in  which  the  applicant  shall  be  admitled  to 
bail,  pending  the  appeal;  and  thereupon,  when  his  appeal  is  pa- 
fected,  he  must  be  admitted  to  bail  HCcordlngly. 

L.  isn,  <A.  tea,  part  of  l  i  (b  nam.  tch). 

I  SMI.  [Am'd,  189II.]    Id.)  reeoamlaauee,  etc 

The  recopmlzancG  lor  that  purpose  must  be  conditioned,  that  tb# 
prisoner  will  appear,  at  a  term  of  the  nppellnte  division  of  the 
supreme  court  to  be  held  at  a  time  and  place  designated  in  the 
order,  and  abide  by  and  perform  the  judgment  of*  order  of  the 
appellate  court.  It  must  be  taken  and  approved  by  a  justice  ot 
the  supreme  court,  or  by  the  court  or  judge  from  whose  order 
the  appeal  is  taken,  or  by  the  county  judge  of  the  county  in  which 
the  order  was  made.  In  nil  other  respects,  the  proceediturs  nre  the 
same  as  prescribed  in  this  article,  where  it  appears,  upon  the  re- 
turn of  a  writ  of  certiorari,  that  the  prisoner  is  entitled  to  be 
admitted  to  bail. 

Id.,  part  of  I  1:  L.  18M,  eh.  Hfl, 

•  30  Id  the  orldDal. 
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I  2002.    [Am'd,  ISWC]     Id.)  oa  ftpprsl  to  oonirt  al  appeaU. 

When-  H  prisoner,  who  Btanda  charged  with  an  offence,  specified 
ja  tbe  lest  section,  liAS  pt'ifected  au  appeal)  to  the  court  of  appeals, 
liuiu  a  hual  oiupr  ut  tiie  BUptt.-iue  court,  aHirmius  an  ordtir  re- 
laams  taia  diBchnrge,  or  reversing  an  ordct  granting  his  discharge; 
the  court,  Troni  whose  order  tbe  appeal  is  tslien,  or  a  judge 
thereof,  mnet,  upon  bis  aiiiilication,  odmit  him  to  bail,  as  pre- 
BCribcd  iu  the  last  section;  except  that  tbe  recognizance  must  be 
copJitioned  to  appear,  at  a  term  of  tbe  appellate  division  of  tbe 
EUprcDie  court  [rum  which  the  appeal  is  taken,  to  abide  by  and 
perform  its  judgment  or  order,  made  after  tbe  determination  of 
tbe  a.:ipeal, 

L.   18T3,   cb.   663,  part  of  |  1,   lo'd;  L.  1886,  ell.  »M. 

t  Z063.  CBBtodr  of  vrisonep  isntll  he  (iTei  ball. 

Where  tbe  sum,  iu  which  a.  prisoner  shall  be  admitted  to  bail, 
bae  been  fixed,  as  prescribed  in  either  of  the  Inst  two  sectlooB,  he 
must  remain  in  the  cuatod?  of  the  sheriff  of  the  county  in  which 
he  then  ia,  until  be  is  admitted  to  bail,  as  therein  prescribed;  or. 
If  be  does  not  give  the  requisite  bail,  until  the  time  to  appeal  has 
expired  or  tbe  appeal  is  disposed  of,  and  the  further  direction  of 
the  court,  made  thereupon. 

Benulnder  et  Mm*  MCtlon.  im'ii. 

f   9064.   [Aai'd,   ISSB.]    Rceosnlaance    valid    for   Kdjonrned 

Wbere  no  order  or  other  direction  of  the  court,  relating  to  the 
dieposition  of  the  prisoner,  is  made  at  the  term  specified  In  a 
recogniiance,  given  as  prescribed  in  section  2061  or  section  2062  of 
tbia  net,  the  matter  is  deemed  adjourned,  without  an  order  to  that 
effect,  to  the  next  term  of  the  appellate  division  of  the  supreme 
coort,  to  be  held  in  the  same  department;  and  thcrpafter  to  each 
mccesslve  term,  until  iuch  an  order  or  direction  is  made.  The 
prisoner  la  bound  to  attend  at  each  successive  term  of  the  aapel- 
late  division;  and  tbe  recoguiznnce  ia  valid  for  bis  attendance 
accordingly,  without  any  notice  or  other  formnl  proceedings. 
I.  IMS,  ch.  M«. 

I  SoeK.  Penalty  tor  ntitmlag  eopr  of  procesa,  etc 
Ad  officer  or  other  person,  who  detains  any  one  by  virtue  of  a 
mandate,  or  other  written  authority,  must  upon  reasonable  de- 
mand, and  tender  of  hia  fees,  deliver  a  copy  thereof  to  any  person 
who  applies  therefor,  for  the  purpose  of  procuring  a  writ  of 
habt^as  i-orpiis  or  n  writ  of  certiorari,  in  behalf  of  the  prisoner.  If 
he  knowingly  refuses  so  to  do,  he  forfeits  two  hundred  dollars  to 
the  priBoner. 

gectkm  TI,  B.  8..  mm'i. 

I    SOSS.    ApplIcatloB     ot    this     arllol«     to     other   wrltii   •( 

Except  as  otherwise  espresely  prescribed  by  statute,  the  pro- 
Tisions  of  this  article  apply  to  and  regiilnte  tbe  proceedings  upon 
every  common  law  or  statutory  writ  of  habeas  coqius,  as  far  as 
tbey  are  applicable;  and  the  authority  of  a  court  or  a  judge,  to 
KTsnt  such  a  writ,  or  to  proceed  thereupon,  by  statute  or  the  com- 
mon law,  must  be  exercised  in  conformity  to  this  article,  iu  any 
case  therein  provided  for. 
Secttoos  n  sod  n.  R.  S. 


MANnAMUS. 

ABTtCLB  FOURTH. 

T/tevrit  of  mandamws . 

I  ■Itertuitl 


2087.  Appeili. 

WSs!  Stsi  or  pnwcHllnn:   eDlirnmelit  '0I  time. 
SOeO.  Fine  In  certain  ok*. 

I  XUAT.  Hfnda  of  writ)  bow  B.\ttrmm.t\-re  writ  vraMtcd. 

A  writ  of  jnaDdemiiH  is  either  alterDatire  or  peremptoTT.  1 
alternatiTe  writ  ma;  be  KraQted  upon  an  affidavit,  or  oUier  vM 
proof,  HhowJQg  a  proper  case  therefor;  and  either  with  ot  till* 
previous  notice  of  the  applieatioo,  as  the  court  thinks  proper. 

1  Stoes.  [Am'd,  IS&K.]    Whea  writ  KraBltid  at  Bpeetal  *M 

Except  where  speeial  proTision  therefor  ia  otherwise  miA 
thii  Bj-ticle,  a  writ  of  mandamus  can  be  granted  onir  at  a  iiM 
term  of  the  Buiireme  eourt,  held  within  the  judicial  district,  t 
bracing  the  county,  wherein  an  isHDe  of  fact,  joined  npo* 
slternatire  writ  ot  mandamaB,  is  triable,  as  prescribed  ia  I 


I  2060.   [Am'd,  180S.]    Id.)  Bt  term   of  (ke   apveUate 
at  on  ot  tbe  ■nprenio  «oart. 

A  writ  of  maDdamuB  may  be  granted,  at  a  term  of  the  appeh 
dlvleion  of  the  supreme  court  only,  directed  Benerally  '" 
judge  holding,  or  to  hold,  a  special  term  of  the  aame  eoun.  ■ 
directed  lo  one  or  more  iudg-eB  of  the  same  court  named  thadi 
In  any  case  where  BUch  a  writ  may  be  IsKued  out  of  the  snWMj 
eourt,  directed  to  any  other  court,  or  to  a  judge  thereof,  vndu 
writ  can  be  granted  only  at  a  term  of  the  appellate  diriuMJ 
the  judicial  department  embracing  the  county,  wherein  the  iM 
Is  triahle,  or  tlie  special  amceeding  is  broupht,  in  the  conrwg 
which  the  matter  sought  to  be  enforced  bT  the  tdrni'lB^ 
niiginnfed.  uu less  that  term  Is  not  in  B«ss:on:  in  which  cass.  It 


Mm.  ETE);  L.  18».  < 
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I  20TO.  [Am'd,  188S.]  MThen  pervmptarr  HandKMiMB  to 
iMsiia    iB  first   iBBtaBce. 

A  peremptory  writ  o(  mnnd&mua  may  be  issued,  In  the  flrat 
inHtauce,  where  the  npplicnnt'B  right  to  the  DiandnmiiB  dEpendi 
ouIt  ai>oD  questiouH  of  Inw,  and  uotiee  of  the  Hjiplicatioa  hsa 
be«u  giren  to  u  judge  of  the  court,  or  to  the  corporntion,  board, 
or  other  bod;,  olficor.  or  other  person,  to  which  or  to  whom  it 
IB  directed.  The  uotii-e  mutit  lie  Heri'tKl,  at  least  eight  dnys  before 
the  applieatiun  ia  heard;  uniosa  a  shortpr  time  ia  prescribed  bj 
an  oilier  to  xliow  caiiHe,  made,  where  the  applicatEon  is  to  the 
apecinl  term,  by  the  court,  or  a  judtce  thereof;  or  where  the  appli- 
cation ia  to  the  appellate  diviBioo,  by  the  appellate  diTision,  or  a 
justice  of  the  apiiellate  division  of  that  judicial  department.  In 
such  n  case  the  aiiplicutlon  must  be  founded  upon  affidaTita,  or 
other  written  proofs,  a  copy  of  which  ronat  be  served  with  the 
notice,  or  order  to  show  cause.  Where  the  court,  Imard  or  other 
body  to  be  Kerved,  consUta  of  three  or  more  members,  the  notice 
or  order  to  ahow  cause,  and  the  papers  upon  which  the  application 
is  to  be  made,  may  be  aervcd,  as  prescribed  In  the  next  uection 
for  aervioe  o(  an  altemaliTe  writ  of  mandamna.  Eicept  as  -ire- 
scribed  ia  this  section,  or  by  special  proTision  of  law,  a  per- 
emptory msudamua  cannot  be  Issued,  until  an  alternative  man- 
damus has  been  issued  and  duly  served,  and  the  return  day 
thereof  has  elapaed. 
u  ises,  <A.  94a. 

I  Z071.  AltuBBtive  writ)  kow  nerved. 

'An  alternative  writ  of  mandamus  must  be  served,  by  showing 
the  original  writ,  and  delivering  a  copy  thereof,  to  the  person  to 
be  served.  Where  it  ia  directed  to  a  court,  or  to  the  judge  or 
jodgea  of  a  conrt.  It  must  be  served,  either  in  tprm  tinie  or  in 
racation,  upon  the  judge  or  judges  of  the  conrt;  except  that, 
whore  Itic  court  couslsls  of  three  or  more  judgeB,  service  npon 
a  majority  of  them  Is  sufficient.  Where  it  is  to  be  served  upon 
a  board  or  body,  other  than  a  corporation,  service  must  be  made 
npoii  a  majority  of  the  members  thereof,  tinlcvs  the  board  or 
\iody  wan  created  by  law,  and  has  a  chairman  or  othor  presiding 
(>ffic«*r.  BppointPi'  pnranant  to  law;  in  which  case,  service  upon  him 
ia  naSieient.  Where  the  writ  is  to  be  served  upon  a  corijoratlon, 
service  thereof  may  be  made  upon  any  officer,  upon  whom  n  num- 
mona,  ii^ned  out  of  the  supreme  court,  may  be  served.  Where 
one  or  more  of  tb-  persona,  upon  whom  to  inafce  service,  as  pre- 
■erihcHl  in  this  section,  cannot,  after  dne  diligence,  bo  found,  the 
erfaiMlion  of  the  original  writ  may  be  dispensed  with,  and  aer- 
rlce  may  be  made  npon  him  or  them,  as  prescribed  by  law  for  the 
•errice  of  a  sammons,  Isaacd  oat  of  the  supreme  court. 

I  SOTS.    TAia'd,  1805.1    Writ)  h«vr  petarHable. 

An  nitematlTe' writ  must  be  made  returnable  twenty  days 
after  the  service  thereof,  at  the  office  of  the  clerk  of  the  conn^, 
desfEOBtefl  therein,  in  which  an  insue  of  fact  joined  thereupon  is 
triable  A  peremptory  writ  must  be  made  returnable  at  a  B|>ecia1 
term  or  a  term  of  the  appellate  division  oC  the  supreme  court, 
de*i(m'>t(><1  therein,  to  which  application  for  the  alternative  writ 
night  have  been  made. 


ogle 


c-IMt 


§§  2073-77  MANDAMUS. 

1  2073.  Hetarn  or  dcmnrFcr  to  Mrut  -writ. 

Where  tile  firaC  writ  of  mandBmiu  hoa  b««n  dolr  MM 
return  muut  be  made  to  the  Muue,  aa  tbereiu  requuvd,  nil 
in  aa  altematire  writ,  and  a  demurrer  thereto  ii  takek 
default  o(  a  retam,  the  person  or  pereouB,  upon  wlion  tkt 
was  served,  may  be  puniiihed,  upou  the  application  at  tit  p 
or  of  the  relator,  for  a  contempt  of  court. 
3  R.  B.  BS6.  t  H  (2  Edm.  eoBJ.  un'd.    Be*  |  20TB,  inL 

I  SH>T4.  [Am'd,   JSOD.]    Rctnr«,  bow  BiBdv. 

The  return  to  an  alternntiTe  writ  of  mandamoa  miut  b«  ui 
to  a  cop;  of  the  writ;  and  muxt  be  filed,  in  the  office  of  tbel 
n'bere  it  is  returnable,  within  Ibe  time  epeoified  in  the  writ 
return  to  a  peremptory  writ  of  mandumua  must  be  Uki 
annexed  to  a  copy  tliereof;  and  must,  before  the  eipit«lil 
the  first  day  of  the  termi  at  whieh  It  is  returnable,  be  t 
delivered  in  open  court,  or  filed  in  the  oflice  of  the  detk  0 
county  wherein  the  term  is  to  be  held. 

L.  ISSe.  cb.  Me.  See  tl  Z0T2  and  SOTS,  iDta. 

I  aOTB.  notion  to  net  aside  writ. 

An  alteruatire  writ  o(  mandamus  eannot  l>e  quashed  < 
aside  upon  motion,  for  any  matter  inToIrintt  the  meiili. 
motion  to  set  aside  sueh  a  writ,  for  any  other  caose,  or  W 
aside  or  quash  a  peremptory  writ  of  mandamua,  or  to  MtJ 
the  service  of  either  writ,  mtist  be  made  at  a  term,  wbereri 
writ  miglit  have  been  granted. 

I  awe.  Coatents   of  altFriMttve  nrltt  demarrer 

The  statement;  coutaiued  in  an  alternatiye  writ  of  m: — 
of  tbe  facts  constitutiuK  the  grleTance,  to  redress  whldi 
issued;  the  joinder  therein  of  two  or  more  such  gTieraneM; 
tbe  command  of  the  writ,  are  subject  to  the  proTiaioas  of  V^ 
elxtli  of  this  set,  respectiug  the  slatemi'nl,  in  a  complaint,  . 
facts  coustitulintc  a  cause  of  action;  the  joinder  tberoin  tl 
or  more  oauses  of  action:  and  tbe  demand  of  judgment  the — ' 
The  person,  upon  whom  the  writ  is  served.  Instead  of 
a  return  (hereto,  may  file  in  the  olRce  where  the  writ  is  __ 
able,  n  demurrer  to  tile  writ;  or  lie  may  file  a  demurter 
complete  stalenieut  of  facts  contained  in  the  writ,  ai  concttt 
a  seiMirate  grievance,  and  make  a  return  to  the  remainder  a 
writ.  A  demurrer  may  1«  thus  taken,  in  a  case  where  a  da 
ant  may  demur  to  a  complaint,  or  to  a  cause  of  action  sepul 
stated  m  a  complaint,  as  prescribed  in  chapter  aixth  of  tWi 
and  it  must  bo  in  tike  form. 

I  207T.  FOFDI  and  contpnta  at  retnn. 

The  provisions  of  chapter  sixth  of  this  act,  relating  to 
and   rontents  of  an   nnswer,   containing   denials  and   Met' 
of    new    matter.    e:[cept    those   provisions    which    relate   t 
veriflentiiin   of   an   uuHwer.   iind     to    n     eoupterclaim 
therein,  apply  to  n  return  lo  an  alternative  writ  of  m 
KhowinK  cnUKp  neainst  ol>eylri)>   the  command  of  the  w..  . 
the  purpose  of  the  anpticntloii.  each  complete  statement  of  ft 
assigning  a  enuse  why  the  command  of  the  writ  onrtt  b"" 


be  obered,  is  reKanlcd  "s  a  sepatate  deletion  bjuI  muat  be  sepn- 
ntt«lf  Htated,  and  otimbered. 

aea  H  4S8,  M9,  SOD  unl  EOT,  uUs. 

I  SOTS.  Fnrtkep  TMnrn  caaaot  IM  coiHitellcdt  demnrmr 
«s  rctam. 

A  person,  who  bae  made  a  return  (o  an  altcmatiTc  maDdumu^ 
cannut  be  compelled  to  make  a  ftirther  return.  The  people,  or 
the  relator,  mij  demur  to  the  return,  or  to  anf  complete  Btate^ 
ment  of  factx,  tlierein  separately  aHslgned  as  a  cause  for  disobey- 
ing the  command  of  the  writ,  on  the  ground  that  the  same  ia 
inaafficient  in  law,  npon  the  face  thereof. 

I  aOT».  iHDe  at  faati  WbvH  It  airlae*. 

An  IsBne  of  fact  aHsea  upon  a  denial,  contained  in  the  retunif 
of  a  material  allegation  of  the  writ,  or  upon  a  material  allegation 
of  new  matter,  contained  in  a  return;  nnlesB  a  demurrer  thereto 
ia  talcen.  Where  the  people  or  the  relator  demur  to  a  complete 
statement  of  fact^  separately  assigned  as  cause  for  disobeying 
the  command  of  the  writ,  an  issue  of  iBct  ariscB,  with  respect 
to  the  remainder  of  the  retaim. 

■Ml  064,  urtb 

I  aoBOw  AppIloAtlon'  of  ccrtBltf  vravliilaBB  of  chapter 
■bctik. 

Oral  pleadings  upon  a  writ  of  mandamuA  are  abolished,  and 
no  pleadings  are  allowed,  except  as  prescribed  in  the  foregoing 
•eeoona  of  tlifs  article.  The  provisions  of  title  second  of  chapter 
rirth  ot  this  act  apply  to  the  writ  and  the  return;-  except  that  it 
fa  not  necessary  to  serve  a  copy  of  either,  upon  the  attorney 
(or  the  adverse  party,  or  to  verify  cither,  and  that  neither  can 
bp  amended,  wltaont  special  application  to  the  court,  or  stricken 
ant  as  sbant. 

I  a061,  iervlce  of  notice  of  flllnK  return,  and  dcmnrper* 
Where  a  return  to  an  alternative  writ  of  mandamus  has  been 
filed,  the  attorney  for  the  defendant  making  it  must  serve,  upon 
the  attorney  for  the  people  or  the  relator,  a  notice  of  the  filing 
thereof.  Where  the  people  or  the  relator  demur  to  the  return, 
or  to  a  twrt  thereof,  a  copy  of  the  demurrer  must  be  served  upon 
the  attorney  for  the  defendant,  within  twenty  days  after  thn 
■ervice  of  such  s  notice.  Where  the  defendant  demurs  to  the 
jrrit,  or  to  a  part  thereof,  a  copy  of  the  demurrer  must  be  served 
njKnt  the  attorney  for  the  people  or  the  relator,  within  tire  tlmn 
preacrlbed  by  law  for  filing  tt. 

I  208X.  8Bl>sc«nciit  proeeedlns'  the  laine  an  In  an  action-  . 

Except  as  otherwise  expressly  prescribed  in  this  act,  the  pro' 
ceedlngB  after  issue  is  joined,  upon  the  facts  or  upon  the  law,  ar?. 
hi  all  respects,  the  same  ai  In  action:  a'nd  En  each  provision  or 
this  act,  relating  to  the  proceedings  in  an  action,  apply  thereto. 
For  the  pnrjKMW  of  the  application,  the  writ,  the  return,  and  the 
drainrrer  are  deemed  to  be  pleadings  in  an  sctloo:  and  the  final 
Rider  tx  deemed  to  be  a  final  jadtnnent.  and  may  be  entered  and 
deleted,  and  enforced,  with  respect  to  such  pnrln  thrrpof  as  nre 
ant  enforced  by  a  peremptory  mandamus,  as  a  final  Judgment  in 
ha  action.      Bttt  before  the  final  order  can  be  docketed,  or  an 
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n  iE«ued  thereupoD,  an  onrollment  must  be  filed  thereupon, 

aa  a  iudgmeat-Toll  in  au  action.  Vot  that  purpose,  llie  cleirli  mint 
attach  together  aad  file  in  hie  oltice,  a  certihed  copy  at  the  liul 
order;  Uie  writ  snd  the  return,  or  copies  thereof;  together  witk 
the  same  papers,  which  are  required  by  law  to  be  incorporated 
into  a  judgment-roll  in  an  action.  Where  the  final  order  is  in 
favor  or  the  people  or  the  relator,  it  must  award  a  perempitHT 
mandamuB,  to  be  rorthwiih  issued. 

S  B.  S.  KSe,  t  DC  md  mrc  ol  t  DT  (E  Edm.  SOS);  Co.  Piue.,  1  411. 

I  Z083.  lasae  of  tsol)  hoir  triable. 

Ad  isBue  of  fact,  joined  upon  an  alternative  writ  of  mandamn^ 
must  be  tried  b;  a  jury,  as  if  it  waa  au  iasue  joiued  in  an  action 
specified  in  section  U68  ot  this  act;  onieBa  a  jnr?  trial  is  waived, 
or  a  reference  is  directed  by  consent  of  partiea.  Where  the  writ 
was  issued  upon  the  relation  of  a  private  person,  the  relator  or 
the  defendant  is  entitled  to  a  vertlict,  report  or  decision,  where 
he  would  be  entitled  thereto,  if  the  issue  was  joined  in  an  action, 
brought  by  the  relator  against  the  defendant,  to  recover  dut- 
ages  for  making  a  false  return. 

I  20S4.  [Am'd,  IMW.J  Id.)  where  triable. 
,  An  issue  of  fact,  joined  upon  an  alternative  writ  of  mandamDa, 
granted  at  a  special  term  of  the  supreme  court,  is  triable  in  tbe 
county,  wherein  it  is  alleged  in  tbe  writ,  that  the  material  facta 
took  place,  unless  the  court  directs  it  to  l>e  tried  elaewtaere.  An 
issue  ot  fact,  joined  upon  an  alternative  writ  of  mandamoa; 
granted  at  a  term  of  the  appellate  division  of  the  supreme  coart. 
is  triable  in  the  county,  which  determines  the  jndicial  departniHit 
wherein  tbe  application  for  the  writ  must  be  made;  nnleaa  the 
appellate  division  directs  It  to  be  tried  in  another  county  of  the 
eame  judicial  department.  Upon  the  trial  of  an  Issue  of  fact 
joined  upon  an  alternative  writ  of  mandamus,  the  verdict,  report 
or  decision  mast  be  returned  to,  and  the  final  order  therenpoo 
must  be  made  by,  the  appellate  division  or  the  special  term,  u 
the  case  requires. 

L.  189CI.  eh.  SM. 

I  3085.  [Am'd,  IS&S.]  iBane  at  law  n»oa  Kenoral  terH> 
■kandiunDMi   how   aad  ivhere  triable. 

An  issue  of  law,  joined  upon  an  alternative  writ  of  mandamus. 
granted  by  the  appellate  division,  must  be  tried,  and  the  final 
order  thereupon  ipust  be  made,  by  the  appellate  division. 

L.  ises,  ei.  Me. 

I  BIMft.    [Am-d.  1869.)    CsBlB. 

Where  an  alteruAtive  writ  of  mandamus  has  been  issued,  casta 
may  be  awarded,  na  In  an  action;  except  that,  upon  making  a 
final  order,  the  ciwts  are  in  the  discretion  of  the  court.  Where  an 
application  for  a  peremptory  writ  of  mandnnius  is  granted  or 
denied,  without  a  previous  nltemntive  mandamus,  costs  not  ei- 
i-eedlng  fifty  dollars  and  disbursements,  may  be  awarded  to  either 
party,  as  upon  a  motion. 

I  2087.   [Am'd,   IHftR.]     Appea.lB. 

An  appenl  from  an  order  granting  n  peremptory  writ  of  mnn- 
damus.   where   an  alternative   writ  of   mandamns   was   not   pre- 
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viouHly  iBBButxl,  muat  be  takes  as  from  a  finaJ  order  made  Id  a 
spt^iziul  proceeaiag.  An  appeal  Irom  a  final  order  made  upon  am 
altemauve  mandamuB,  muat  be  taken,  as  aa  appeal  from  a  judg- 
meut:  and  each  proTiaion  of  law,  relatinK  to  an  appeal  from  a 
judgoieut,  either  to  the  appellate  divisiou  or  to  the  court  of  ap- 
peals, in  applicable  thereto.  Bat  where  an  appeal  ia  taken,  as  pre- 
■H-'ribed  ia  this  gection,  from  an  order  of  tbe  appellate  divisioa, 
KTOiiting  a  perem^toiT  mandamus,  made  upon  an  original  appli- 
f^tion,  or  from  a  tiDalorder,  made  upon  au  alternative  maiidHious, 
granti'd  at  tbe  appellate  diviiion,  the  execution  of  the  order  ap- 
pealed from  ehall  aot  be  stayed,  except  b;  the  ord^  of  the  same 
appellate  diviBlon,  made  upon  such  terms,  aa  to  Becnrit;  or  other- 
wise, OS  justice  requires. 

I,.   ISSS.  ch.  IT«,  I  S  (4  Edm.  BBS);  U   WH,  eta.  210,  t  1  <*  ^m.  >^: 

I  aoes.  WhrM  relKtor  to  reeo-rer  damBVen. 

Where  a  return  has  been  made  to  an  alternatiTe  writ  of  man- 
danins,  issued  upon  the  relation  of  a  private  person,  the  court, 
upon  makiufc  a  final  order  for  a  peremptory  mandamus,  muat 
also,  if  the  relator  so  electa,  award  to  the  relator,  against  the 
ilerendnnt  who  made  the  return,  the  same  damages,  if  any,  which 
the  relator  might  recover,  in  an  action  against  that  defendant,  for 
a  false  return.  The  relator  may  re^inire  his  damages  to  be  as- 
■esiied  upon  the  trial  of  an  issue  of  fact,  if  the  verdict,  report,  or 
decinion  is  in  his  favor.  Where  he  is  entitled  to  a  final  order,  for 
liny  other  cause,  he  may  require  them  to  be  assessed  as  in  an 
ninlon.  Such  an  aBBeasment  of  damages  bars  au  action  for  a 
ralM>  return. 

£  a.  B.  OST,  |(  n  mud  U  (S  Bdm.  606),  (m'tl. 

I    XOS9.   [An'd,   leen.]    star   to   prace*aiaBii|   enlnrKeiaciit 

The  proceedings  upon  a  writ  of  mandamas,  grauted  at  a  special 
term,  may  be  stayed,  and  the  Ume  for  making  a  return,  or  toe 
dainh'  any  other  act  thereupon,  as  prescribed  In  this  article,  may 
be  enlarged,  as  fu  on  action,  Ij  an  order  made  by  a  Judge  of  Ui« 
conrt,  but  not  by  any  other  officer.  Where  the  writ  was  granted 
at  e  term  of  the  appellate  division,  an  order  staying  the  pro- 
ceedings, or  enlarging  the  time  to  make  a  return,  can  be  made 
only  by  a  iatitice  of  the  appellate  division  of  the  same  depart- 
ment: and  where  notice  has  been  tciven  of  an  asplicntion  for  a 
mandanius  st  a  term  of  the  appellate  division  of  the  supreme 
mart,  or  an  order  has  been  made  to  show  cause,  at  such  term, 
why  a  mandamns  should  not  Issue,  a  stay  of  proceedings  shall 
not  be  granted,  before  the  hearing,  by  any  court  or  judge. 

Id.,   !  5».  iin'il.    8««  L.  of  18TS,  I  S:  I..  IBtS.  cH.  MS. 

I  aOMIu  »■•  !■  eertalB  eaaea. 


r  them  by  a  special 

_ that  the  officer,  or 

ff  members  of  the  board  or    body,  have,  without  just 
'.  refused  or  neglected  to  perform  the  duty  so  enjoined,  the 
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The  liDe,  when  colltoleMl.  iiiiiet  \ie  paid  into  the  treasiiry  o(  the 
State:  aiiU  the  payment  therpof  bars  anj  action  fnr  a  ponallj-. 
inenrrod  I)]*  the  person  bo  fined,  hy  reesoD  of  his  retasal  or  negleet 
to  perform  th?  duty  so  enjoined. 


D,g,t,ioflb,GoOglc 


PROHIBITION. 

ARTICLB  FIFTK 

The  writ  of  pnMbiiion 


^ 


Kind*  of  wrtl;    how 

HOsn  wrtt  BTUiMd  1 

It  apeciai 

term. 

dlTLlon  I 

.t  ttaa  ■upnms  coart. 

Wbll. 

;  bOH  or 

t«l'. 

Boes. 

AbHlBM    wm    IHDH. 

tldm  made. 

auvT. 

rr,jssw-: 

30«6. 

ISo 

Hr""'^"' 

.   bj  Jury. 

1^^ 

21IA  UUj  of  prooHdtnn;   > 
I  aoei.  KlBdB  at  irrlti  bow  KrKBted. 

A  writ  or  prohlbitlun  is  either  alternative  or  abuilute.  Tlw 
BitematiTe  writ  may  be  granted  upon  an  nffidavit,  or  other  writ- 
ten proof,  abowinK  a  proper  ease  therefor,  and  either  with  or 
without  previoua  notice  of  the  application,   aa  the  eonrt  thinki 

3  K.  8.  S8T,  1  at  (2  Bdm,  Mn.  ■■n'd.    B«a  |  Vm.  aM*. 

I  909S.  Wkea  writ  vnated  ■(  apwlBl  Urrmt. 

Except  where  special  provielon  therefor  le  otherwise  made  in 
this  article,  an  alternstiTe  writ  of  prohibition  can  be  granted 
9vAj  at  a  (ii>ecial  term  of  the  conrt.  In  the  anpreme  coart,  the 
«po<Hal  term  mnst  be  one  held  within  the  judical  diatrlct,  em- 
imtcing  the  coant;,  wherein  the  action  in  triable,  or  the  special 
prooeeding  i*  broaght,  in  thf>  connte  of  whidi  the  mstter,  wnKbt 
to  be  prohibited  by  the  writ,  orisiaated. 
I.  unz,  cb.  TO,  I  1:  K*  I  aoes,  tat*. 

I  aoSS.  [Ah'C,  IBSB-I  Id.|  br  Ibe  Bvpsllato  dlTlatva  of 
tb«  myre^a  aaart. 

An  alternatire  writ  of  prohibition  may  be  granted  at  a  term  of 
the  fiiq>enate  diTision  of  the  anprente  conrt  only,  directed  seserallj 
to  any  jndse  holding,  or  to  nold,  a  apecial  term  of  tbe  aame 
court,  or  directed  to  one  or  more  jadgeB  of  the  eame  court. 
named  therein,  in  any  case  where  ench  a  writ  may  be  imned  ont 
of  the  supreme  coart,  directed  to  any  other  court,  or  to  a  JndKe 
thereof.  Bnch  a  writ  can  be  granted  only  at  the  term  of  the 
appellate  division  of  tbe  judirial  department,  embracing  the 
rotinty,  wherein  the  action  is  triable,  or  the  special  proceeding  is 
brongbt,  in  the  conrse  of  which  the  matter,  sought  to  be  pro- 
hibited by  the  writ,  originated,  nnle«a  a  term  of  the  appelldte 
dtvlsioD  of  said  department  la  not  in  session;  in  which  case.  It 
may  be  panted  at  a  term  of  the  appellate  division  in  sn  adjoining 
Jsdlnal  department, 
I..  UTS.  <A.  n,  1 1,  an-d:  f..  law,  ch.  »M.    i«  I  MM.  aiMa. 


I  Ita  ( 

,-  —  — —  -, J   r -J   . I  absolute 

writ  of  prohibition  cannot  be  Issued,  nntil  an  altemstlTe  writ 
has  been  fiwied  and  duly  served,  and  the  retam  day  tfa««of  has 
eUpaed.    The  aHematire  writ  nmat  be  directed  to  the  court  In 


r 
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nliicti,  or  to  the  judge  before  whom,  and  also  to  the  pulT 
whose  favor,  the  proceedings  lo  be  restrained  were  tiim,  gtl 
about  to  be  taken.  It  uiust  command  the  court  or  jadge,  tali 
the  part;,  to  desist  and  refrain  from  aaj  further  ptvcMdiW 
the  action  or  special  proccediug,  or  with  resp^t  to  Uie  putia 
matter  or  thing  described  thereio,  as  the  case  ma.T  be,  hbS 
further  direction  of  the  court  issuing  the  writ;  aud  also  ted 
cause,  at  the  time  when,  and  the  place  where,  the  wnl  ■  ■ 
returuable,  why  they  should  not  be  absolatel;  restrained  tn»t 
further  proceedings  in  that  aciion,  special  proceedins,  or  nd 
The  writ  need  not  contain  an;  Btaiement  of  the  facts  m  k 
objections,  upon  which  tiie  relator  founds  hia  claim  to  telitL 

L.  18T3,   cb.  70,  I  «1.   Id  psrt.    Se«  I  2070.  ■ote. 

1  309K.   [Am'd,  189B.]    Id.)  when  letarmablet  koW  icn 

The  writ  muEt  be  made  returnable,  either  forthwith  or  i 
da;  certain,  before  the  term  which  granted  It,  or  upon  the 
da;  of  a  future  term,  therein  specified,  at  which  appiialioi 
the  writ  might  have  been  made.  Where  it  is  granted  it  ■  I 
of  the  appellate  diviBion  in  a  judicial  department,  adjoimiit 
wherein  the  matter  ariginatcd,  It  may.  in  the  discretioD  n 
court,  be  made  returnable  at  a  term  of  the  appellate  dtTiBca 
either  department.  The  writ  must  be  serred  on  the  vMit 
judge,  and  also  upon  the  party,  as  prescribed  by  law  for  the  i 
ice  of  an  alternative  writ  of  maudamua.  A  copy  of  the  M 
upon  which  it  was  granted,  must  be  deliyered  with  each  an 
the  writ. 

B«  Id..  I  ei,  and  I/.  18TS.  eh.  TO.  |  I,  and  put  «t  |  4:  I  »n,  uB 
ISM.  cb.  Me. 

I  9096.  [Am'dt  ISSd.]  Abaalate  writ  !■■■•%  ■>!«■  ret 
KBdc. 

Where  the  alternatiTe  writ  has  been  duly  Berrefl  npM 
court  or  judge,  and  upon  the  party,  the  relator  is  entitled  ti 
absolute  writ,  unless  a  return  is  maJde  by  tbe  coart  or  ji^n 
by  tbe  party,  according  to  the  exigency  of  the  altematiTt ' 
or  within  such  farther  time  as  ma;  be  granted  for  the  pm] 
The  return  must  be  annexed  to  a  copy  of  tbe  writ;  and  it  r 
be  either  delivered  In  open  court,  or  Sled  in  the  office  of  the 
of  the  county  where  the  writ  Ib  returnable.  Where  the  | 
makes  a.  return,  the  court  or  judge  must  also  ma^e  a  reton- 
default  thereof,  the  judge,  or  the  membera  of  tbe  court.  '*" 
panished,  upon  the  application  of  the  people  or  of  the 
for  a  contempt  of  the  court  Isanlng  the  writ.  A  return  to  U 
ternative  writ  of  prohibition  cannot  be  compelled  la  aay  4 

L.  18S>,  cb.  MB. 

1  aOfiT.  Iieawl  objectlona,  bow  ta^enf  BBOtloB  to  « 
■et  «Bl)le  irrlt. 

An  alternative  writ  of  prohibition  cannot  be  quashed  or 
aside,  upon  motion,  for  any  matter  involving  the  merlta.  As 
JectloD  to  the  legal  sufficiency  of  the  paper*,  upon  whldi  tbe  ■ 
was  granted,  may  be  tntten  in  the  return.  A  motion  to  quail 
ahaolnte  writ  of  prohihitinn,  or  to  set  aside  an  alteroatlTc  i 
for  an;  matter  not  Involving  the  merits,  must  be  mode  at ' 
where  tbe  writ  might  hare  been  granted, 

8h  I  107B,  urt*. 
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I  SOBS.  Return  br  vrtyi  proceedlBK'  wbeu  be  adopts 
Jadite'B  relnrit. 

A  retam  to  an  altemalive  writ,  when  made  by  a  party,  muHt 
be  veribiKi  by  bia  auidHvii,  as  ri.>iiiilre[i  for  tbf  vcribcation  oC  a 
ptcadinjc  id  it  court  ot  ret-tird;  anions  it  conaititB  only  of  obiectiOQs 
to  the  legal  sutlicieiicy  of  tbe  papers  upoa  whicb  the  wcit  wai 
gmnted.  \Vbere  the  party  unites  Mith  the  court  or  judge  in  a 
return,  or  auDexes,  to  tbe  court's  or  tbe  judge's  return,  an  iu- 
strameut  in  writlug,  subscribed  by  bini,  to  tue  eKect  that  La 
adopts  It,  and  relies  upon  the  matters  therein  contained,  as  auffi- 
cieot  cause  wli;  tbe  euurt  or  judge  should,  not  be  reBtraiued,  as 
mentiuned  in  the  writ,  be  is  thenceforth  deemed  the  sole  detaud- 
uut  in  the  apecial  proceeding;  except,  that  where  a  Sua]  order  in 
made,  awarding  au  absolute  writ  of  prohibition,  eucb  a  writ  must 
be  directed  to  the  party,  sud  also  to'ibe  court  or  the  Judge. 
3«IU>ii  63,  B.  8.,  am        S»  i  £083,  tain. 

I  aora.  [An'd,  ISftB.]  FF«i«««lBCa  Btter  r«lam|  IvIaI  br 
J»ry. 

Pleadings  are  not  aUowed  upon  a.  writ  of  piohibitinn.  Where 
an  altemative  writ  has  been  issued,  tbe  cause  may  be  disposed  of 
wilfaoiit  ftirther  notice,  at  the  term  at  which  the  writ  is  return- 
able. If  it  is  not  theu  disposed  of,  it  may  be  brought  to  a  hearing, 
upon  notice,  at  a  subaequent  term.  It  must  be  heard  at  a  term 
of  the  appellate  division  in  the  same  judicial  department,  or  at  a 
B[K^ial  term  held  in  tixe  same  judicial  district,  as  the  case  may  be. 
The  relator  may  controvert,  by  affidavit,  any  alleKntion  of  new 
matter  contained  In  the  return.  The  court  may  direct  the  trial 
of  any  question  of  fact  by  a  jury,  in  like  manner  and  with  like 
effect,  as  where  an  order  ta  made  for  the  trial,  by  «  Jnry,  of  iasuea 
of  fact,  joined  In  an  action  triable  by  the  court.  Where  anch  a 
direction  is  giTen,  the  proceedings  must  be  the  same,  as  upon  th» 
trial  of  iisues  so  joined  in  an  action. 
SMtlOD  U,  B.  B.,  im-d;  I.  ISH,  cb.  M6, 

I    SIOO.    ViBat    ar««rf   «Mta. 

Wh«re  a  final  order  is  made  tn  favor  of  tbe  relator,  it  must 
ftwsrd  an  abeolnte  writ  of  prohibition;  and  it  may  also  direct  that 
■II  proceedings,  or  any  specified  proceeding,  theretofore  taken 
in  the  action,  special  proceeding,  or  matter,  as  to  which  the  pro- 
blbitloD  absolnte  laanes,  be  rucated  and  annnlled.  The  writ  of 
Fonanltntlon  la  abolished.  Where  a  Enal  order  is  made  against 
the  relator,  it  mnst  anthorlze  the  court  or  jndge,  and  tbe  ad- 
Ters^  party,  to  proceed  in  the  action,  special  proceeding,  or  matter, 
aa  If  the  alternative  writ  had  not  been  issued.  Costs,  not  eiceed- 
tag  any  dollars  and  dUbnrsenienta,  may  be  awarded  to  either 
party,  as  upon  a  motion. 
Swthw*  as,  M,  SB,  B.  S..  urn'O. 

I   Slot.    [Am'd,   tfWK.]    Appeal. 

A  flnal  order,  msde  as  prescribed  ta  the  last  section,  can  b« 
reviewed  only  by  appeal.  Where  the  order  was  made  by  the  ap- 
pellate division,  the  exectition  of  the  order  appealed  from  shall 
■ot  be  atared,  except  fay  an  order  made  at  a  term  ot  tbe  ^ppellsta 
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divisiou  in  the  same  dfpannieot  upon  sucl 
or  otherwise,  ob  justice  requires 
S«  1.  IffR,  cti.  'Xi,  1 S 1  u».  I  am,  ante;  U  WM!h.  Mt 

|aiO>.     [Am'd,    1S9B.]    star   ' 
Una. 

The  proceedings  upon  a  writ  of  prohibilion,  granted  at  a  specikl 
term,  mny  be  stayed,  and  the  Uine  for  innking  a  return,  or  fot 
doing  BDy  oilier  act  thereupon,  ae  prescribed  in  this  artii^te.  msj 
be  enlarged,  as  in  an  action,  bv  an  order  made  by  the  jnd^  of 
the  court,  but  not,  by  any  other  officer.  Where  the  writ  waa 
granted  at  a  term  of  the  appellate  rtivi^on,  an  onler  staying  the 
proceedings,  or  enlarging  the  time  to  make  a  return,  can  be  maik 
only  by  a  Justice  of  the  appellate  division  of  the  judicial  depart- 
ment within  nbicb  the  writ  is  returnable;  ana  where  notice  ha^ 
been  given  of  an  application  for  a  probibition  at  a  term  of  the 
appellate  division,  or  an  order  has  been  made  to  show  cause  ai 
such  term,  why  a  prohibition  should  not  Issue,  a  Btay  of  proreed- 
IngB  shall  not  be  granted,  before  theJieafing,  by  soy  court  or  judge. 

Bw  1 9»,  UU),  and  act  K  I8» !  L.  IM  dL  M& 
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ARTICLB   SIXTH. 

7T1«  writ  of  (UMttmetU  of  davtageM. 


1 


<ll«trli)t-iittoniar. 

»!  JjOTS  bow  praesred. 
""  Jnnr  to  be  ■von. 

Jury  to  Duk«  InqnMuoD. 

KoOa  of  kppUcMtMi  to  court  lb„ 

" ■ •  — -"-  iDquMUon. 

na.  rikS^buaiit  <Kf  U»  Onlted  St*lc«. 

I  XIOS.  Writ   deaned. 

The  writ,  heretofore  known  as  the  writ  ol  ad  qond  damnum, 
Ebad  hereafter  be  etj-led  the  writ  of  assensment  of  damages. 

1  Z104.  AppllcatlOBL  thcvclor. 

Whenerer  the  KOTcmor  o(  the  State  Is  authorised  by  law,  to 
take  poaseitBiiiii  of  any  real  iiroiierty  within  the  State,  for  the  use 
of  the  people  of  the  Mtate,  and  he  eannot  agr«e  with  tlie  owner 
or  owoers  thereof  for  its  purchaxe,  be  may  t^nnae  applieation  to 
be  made  to  tie.  anpreme  court,  at  a  opecial  term  thereof,  for  « 
Rrit  of  asaeesment  of  damages,  which  must  be  granted  accord- 
ingly, 
1 R.  B.  na,  t  M  (1  Bdm.  tlO}. 


'    ky    KttOFBer-areBeral    or 


The  attorney-general,  or  distrii^-attorney  of  the  connty  in 
whieh  the  reai  property  is  aituated.  must,  when  the  governor  no 
direetH.  malce  the  application,  In  the  name  of  the  governar;  and 
mnat  condnrt  the  subsequent  proceedings,  under  the  governor's 
direction. 

I  SIOO.   tVrltt  to  wkau   directed. 

The  writ  must  be  dSrocted  to  the  sheriff  of  thc^  county  in 
which  the  real  property  tn  be  taken  is  aitnBted,  unless  the  conrt 
dirt^ts  the  dnraages  for  the  taking  to  bo  assessed  by  a  Jury  of 
another  county;  in  which  case  the  writ  must  be  issued  to  the 
nheriff   of   the   connty,   from   which   the   jnry   is   directed   to   bo 

Id..partof l«a,UD'd.   BeelllCnOaDi1 1011, ante 
f  StOT.   ContCMtii    ot  vvrlt. 

The  writ  must  describe  the  real  property  to  be  taken,  with  the 
like  certainty  as  is  required  Ln  a  complaint  in  an  action  of  eject- 
ment, it  must  command  the  shorilf,  to  whom  it  is  directed,  to 
inquire,  by  the  onth^  of  twelve  men  of  his  connty,  qualified  to 
act  as  trial  jurors  in  a  court  of  record,  whether  the  owner  or 
owners  of  the  real  property,  or  any  ot  them,  will  sustain  any 
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daniHgr^H  by  tb^  taklDg  tbereof,  for  tbe  nie  of  tlie  peopl*  ol  _ 
State;  and,   if  ho,  the  amuuut  Ibereof;  aod  tbat   he   retilTB  | 
writ   to  the  aupreme  court,   without  detaf,  wttli  tbe   I' 
the  jury  thereupou. 

2  S.  9.  588,   I  ST. 

I   ZIOS,    Nollee    of   eseotloa. 

The  shcrifF,  imniedlntet;  after  tbe  deliver?  of  Ihe  writ  ti>  M 
must  g]ve  DOtii.'C  at  the  time   when,   and  tbe   iilace   wber^  ' 
writ  will  be  executed,  by  publLBhJDK  (he  iiotice,  once  in  ea^  *~v 
for  at  least  three  BUL-cessive  weeks,   io  a  uewspaper  printcill 
liiB  L-ounty. 

Id..  I  ts. 

1  2109.  [An'd,  ISMl.]   Jarrt  ban  proenred. 

The  sherifT  mast  uotlfy  twelve  men  of  bis  county,  oatiBi 
to  act  as  trial  jurors  in  a  court  of  record,  to  attend  at  the  tl 
and  place,  and  tor  tbe  purpose,  specified  ia  tbe  notice.  ■ 
juror  must  be  notified,  as  a  juror  is  notified  to  attend  a  trial  ti 
of  the  supreme  court.  Upon  hia  failure  to  attend,  when  d., 
notified,  bis  altetidnnce  mny  be  conii>flled  by  Httachment,  and  fl 
c^cdiiiee  may  be  tnken  against  b!m,  and  he  may  be  pnniabed  Al 
upon,  by  the  supreme  court,  as  where  a  jnror  dnly  notifled,  th 
to  attend  at  a  trial  term  tnereol.  The  sherifF  may  reqnit*  fl 
attendance  of  a  talesman,  in  place  ot  a  Juror  notified  and  r 
appenrinK:  or  he  moy  adjourn  tbe  proceeding,  for  the  pop  " 
ot  punishing  the  defaulting  juror,  or  compelling  Ua  atmida 

Id..  pirC  Dl  I  eS;  L.  IStS,  ch.  MS. 

I  2110.  Jaror  to  be  ■vrorn. 

When  a  jnry  has  been  procured,  the  sherlCF  mnst,  before  ttl 
JDTorB  proceed  to  the  inquiry  eommanded  by  tbe  writ,  adi^! 
later  to  eneh  of  them  an  oaih,  that  be  will  dilifcently-  imnM 
concerning  the  ninlters  specified  In  tbe  writ,  and  -will  ^ve  « 
true  verdict,  according  to  tbe  best  ot  hb  judgment,  wltboM 
favor  or  portinlity.  I 

RenulDdet  ot  Id..  {  60.  i 

I  2I1I.  Jnpy   to   make   Innnliilllsa. 

After  being  en-orn  ns  pre«eril>ed  In  the  Inst  Be<<4<on,  tb«  J«* 
must  view  all  the  real  property  described  In  the  writ,  and  rW 
aider  the  value  thereof.  Tbey  may.  in  the  discretion  ot  • 
majority  of  ihem.  bear  snch  testimony  ns  may  be  offered  If; 
any  person  appearing,  respectinir  the  value.  They  must  therei^M 
asspHS  the  damages,  which  the  owner  or  owners  of  the  tea 
property  will  suatnln,  by  being  deprived  thereof.  When  Al 
real  property  eonsists  of  two  or  more  distinct  parcels,  owne& 
or  claimed  to  be  owned,  by  different  pernona.  the  jury  mW 
assess  sepnrntely  the  value  of  each  distinct  parcel,  it  the  vill 
requires  them  so  to  do.  or  If  n  mniority  of  them  think  propir 
M)  to  do.  If  they  eannnt  agree,  nffr  b  reasonable  time,  tfe» 
ehprftr  may  dlschHrsre  them,  nnd  publish  a  new  notice,  mat 
promre  n  new  jury.  When  thr  iurors  hnve  nereed,  they  mnat 
make  s"  Inqnlsltlon,  atatlnir  the  sum  to  he  paid,  by  the  peopte 
of  thf  Btnle.  f.ir  tuVIng  each  distinct  pnreel,  or  the  whole,  as  tw 
rase  requires.  The  inqiilBillon  must  he  signed  by  each  Jnror. 
and  by  tbe  sheriff;  and  the  sherifT  must  immediate  tbereatfcr 
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file  the  InqnlHitioD  and  (he  writ,  with  hi*  relnm  to  the  writ, 
in  the  office  ot  tbe  clerk  of  Uie  count;  In  wbicb  the  r«al  property 
la  Bitaated. 

2  B.   s.  589,   I  TO, 

I  sua.  Kottae  at  ottpllcafloU  fo  ooart  ihcreapam. 

Within  three  raonUiB  after  the  writ,  and  the  return  thereto, 
with  the  inquiHitioo  thereupon,  have  been  fiieil,  na  prescribed  in 
the  laat  section,  the  attorney -general,  or  district-attoraer.  haying 
charge  of  the  iiroceediu^,  mnst  cause  to  be  publiahed,  a  notice, 
directed,  generally,  to  oil  the  owners  and  persons  interested  In 
the  real  property;  describing  the  property,  in  general  concifie 
(orms;  stating  when  and  where  the  writ,  return,  and  inquisition 
were  filed,  and  reiiuiring  the  persons  notified  to  show  cause, 
St  A  special  term  of  the  supreme  court,  to  be  held  at  a  time  and 
at  a  place  specified  in  the  notice,  why  the  inquisiliou  should  not 
Ire  confirmed;  or,  if  the  governor  so  directs,  why  the  inquisitioa 
should  not  be  set  aside.  Tha  notice  must  be  published,  at  least 
once  in  each  week,  for  three  successive  weeks,  la  a  newspaper 
prtDted  in  the  county,  and  also  in  the  newaraper  printed  at 
Albany,  in  which  legal  noticed  are  required  to  be  piiblished- 

1  ZI13.  Ctrart  may  net  aside  InqalnttlOD. 

At  the  time  and  place  specified  in  the  notice,  the  court  must 
examine  into  the  inquisilloD,  and  hear  sueb  allegations,  and 
alfida-vits,  or  other  written  proofs,  ns  may  be  presented  in  behalf 
of  the  people,  or  any  owner,  or  person  interested.  If  the  court 
then,  or  at  the  lime  and  place  to  which  the  matter  is  adjouraed, 
detornjiuPB  that  the  inquisition  is.  in  any  respect,  eieessive,  un- 
jnst  or  otherwise  materially  dt-fective,  it  may  sot  aside  the  whole 
or  any  part  thereof:  and  may  direct  that  another  writ  issue,  or 
another  inqoisition  be  taken,  to  supply  the  defects. 

>  B.  B.  era.  I  n,  sm'd. 

(  2114.  Order  on  conflrmlns  IniiBlsltlon. 

If  it  appears  to  the  court,  that  the  writ  has  been  duly  executed, 
an  order  must  be  made,  and  entered  in  tho  olSce  of  the  clerE 
of  the  county,  in  which  tho  real  properly  to  be  taken  is  situated, 
declaring  that  the  people  of  the  State,  upon  payinjt  into  conrt 
the  amount  of  the  dnraages  assesKed  by  the  Inquisition,  shall 
he  entitled  to  an  absolnle  estate  in  the  real  property  described 
in  the  writ,  and  In  the  appurtenances  belouKing  thereto. 

Id..  I  T2.  IBi'd.    Bn  I  >nt.  poit. 

I  ZIIS.  state  trnsarer  to  vsr  damBKes.  ele>,  to  iro'veraor. 

The  Btafe  treasurer,  on  the  warrant  of  the  comptroller,  must 
pay  to  the  governor,  out  o(  any  money  in  the  treaaiiry,  appro- 
priated for  that  purpose,  sufflelent  money  to  pay  the  damages 
asivKsed.  pursnant  to  the  foregoing  provisions  of  this  article, 
and  the  costs  and  expenses  of  the  proceedings. 

M..  I  7».  sm-d;  1  R.  B.  ITO.  ITT.  |  1  (1  Rdm.  ITD,  ITT] 

I  211S.  GoTcrxiT  to  pny  dansBiirB  Into  oonrt. 

Iinm<»dJatPly  after  (he  receipt  by  (he  governor,  as  prescribed 
In  the  last  section,  of  snfficient  money  to  pay  the  damages,  he 
mnat  pav  It  Into  conrtr  and  (hereupon  the  sbsolutn  HMe  ta  the 
real  property  so  to  be  taken,  vests  in  the  people  of  the  State. 

»«  W.  I  72.  .^ 
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I  SllT.  [Am'd,  I8WI.]     iMveatmeiit  of  ravner  m  wml*. 

II  an  application  for  the  monej  paid  into  court  is  not  mai 
&a  prescribed   in  the  next  sectiou,   witbia  siztj-   dayB   alter  t 

rment  into  court,  the  appellate  division  of  the  •uprone  en 
that  judicial  department,  may  provide,  by  order,  for  t 
InveBtment,  Under  the  direction  of  the  eoiut,  of  the  diob^,  «. 
of  tlie  interest  to  arise  therefrom,  in  permanent  aeaijiUea,  t 
the  lienefit  of  the  owners, 
a  R.  8.  B8«,  I  74.  amd:  L.  ISSC,  «ti.  048. 
I  axis.  [Am'd,  ISfiB.]  Boyr  oblained  br  cIbIhi 
A  person  claiminft  to  haxe  \t^n  an  owner  of  or  interested 
the  properl7,  when  it  was  so  taken,  may  present  to  the  m 
division  of  the  Hupreme  court,  at  a  term  thereof,  held  in 
dicial  department  embracing  the  conntj,  wherein  the 
is  Bitnated,  a  petition,  praying  tor  the  payment  to  hi 
whole  or  any  part  of  the  money  so  paid  into  court,  t-  _  . 
iucome  remaining  uninvested,  or  boln;  or  for  the  transfer 
him  of  the  whole  or  any  part  of  the  secnrttiee,  in  whi.^  it  ' 
been  invested.  The  conrt  mnst  thereupon  take  sn<4i  meaai 
as  it  deems  proper,  to  ascertain  the  rights  and  Intereata  of 
petitioner,  and  of  all  other  persons,  who  were  owners  ol 
mterested  in  the  property,  or  who  are  personnl  representatire^ 
or  heirs,  of  owners  or  persons  bo  interested,  and  to  cause  notiM 
of  the  application  to  be  given  to  those  persons;  and  it  mnat  cvitft 
the  ntoney  to  be  paid,  or  the  secarltles  to  t>e  transferred,  to  tM 
eevernt  persons  entitled  thereto,  in  accordance  with  the  lixM 
and  Interests  thus  ascertaiiied. 

U.,  I  TS  and  part  of  |  74,  im-d  and  eoiwoBditM:  I..  18l»,  ek.  MS. 

I  K1I9.  TaliliiB  iBBdB  by  the  CaUed  BtKto^ 

When  the  tejdalatnre  of  the  State   consents  to  the  takiatt  A^ 

any  real  property  within  the  State,  for  the  uae  of  the  pe^4e  il 
the  United  States,  a  writ  of  assessment  of  damages  may  fl 
issued;  and  the  proceedings  thereupon  must  be  in  accords  "" 
With  the  provisions  of  this  article;  except  that  the  ai^llcj 

for  the  writ  must  be  made,  and  the  sutiseqaent  proceedinga  a 

be  conducted,  by  the  attorney  of  the  United  States,  for  tl» 
district  embracing  the  county  wherein  the  real  property  • 
■Itaated. 
id.,  1  76.  im-d. 
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CBitTIORARI  TO  REVIEW. 
ARTICLE  SBVKKTH. 


3I4I.  Plnil  order  upon  II 


2I«I.  BDW>t  II 


I  2120.   Cas«  wbrre  writ  nuir  1bbb«. 

The  writ  of  eertinrari  rPBulated  in  thin  artirle,  except  the  writ 
iipecified  in  section  2124  of  thie  act.  <h  iasned  to  review  the  deter- 
mination of  B  bod;  or  officer.  It  can  be  iasned  in  one  of  the  fol- 
lowing cases  only: 

1.  Where  the  rif-ht  to  the  writ  Ib  expresslr  conferred,  or  the 
insDe  thereof  ia  eipreeslj  authorixed.  by  a  statute. 

2.  Where  the  writ  mar  be  iasued  at  common  law.  by  a  court 
of  funeral  juriiidietion.  and  the  rinht  to  the  writ,  or  the  power  of 
the  court  to  issue  it,  ia  not  expressly  taken  fiway  by  a  statnte. 

I  XIX1.  Canea  iwliere  It  eannot  iBBoe. 

A  writ  of  certiorari  cannot  he  iasned.  to  reTiew  n  determination. 
made,  after  thin  article  tnheit  elFect,  In  a  civil  action  or  Kpccial 
proceedinR,  hy  a  court  of  record,  or  a  judge  of  a  court  of  record. 
8«r  H  13M  and  LIST,  iliu  |  S.   inte. 


1.  To  review  a  dctprminatioii.  which  does  not  SDally  determine 
the  riehtd  of  the  parties,  with  respect  to  the  matter  to  he  reviewed, 

2.  Where  the  determination  can  be  adequately  reviewed,  hy  an 
appeal  to  a  conrt,  or  to  some  other  body  or  offlcer. 

3.  Where  the  body  or  otDcer,  making  the  determination.  Is 
expresslr  authorized,  b;  statute,  to  rehear  the  matter,  upon  the 
relator's   application;    uoleas    the   determiuation    to   be   reviewed 


CERTIORARI  TO  REVIEW,        c  K.1.M 
IV  i  chin   vrblA  I 


1  X123.   [Am'd^  189S.]    When  liiBiied  trota  a 

A  writ  of  certiorari  can  be  Issued  only  out  ot  the  sovn 
court,  except  in  a  case  where  another  court  ie  eiprenl;  and 
ized  by  atatiite  to  laaue  it. 

L.    ISSe,    cb.   »4fl. 

g  2184,  When  fpokn  another  coart. 

Any  court  of  record,  exerctding  jurisdiction  ot  so  a..  . 
nature,  may  issue  a  writ  of  certiorari,  requiring  the  body 
officer  whose  proceedingii  are  under  review,  to  make  a  ret 
to  the  court  isHoins  the  wrtt,  Rt  a  time  and  place,  fixed  br 
court,  and  desitcnated  iu  the  vrit,  for  the  purpose  of  aiippf^ 
auj  diminution,  variance  or  other  defect,  in  the  record  or  o 
papers,  before  the  court  issuing  the  writ,  in  any  case  wi 
justice  requires  that  the  defect  should  be  supplied,  and  adcqi 
relief  cannot  be  obtained  by  means  of  an  order, 

2  R.  8.  699.  I  4B  {3  Edm.  821),  See  | 
I  2125.  Llultullon  of  time  toi 
Subject  to  the  provisions  of  tht   _      _._ 

tiorari  to  review  n  determination  mnat  be  granted  snd  I 
within    four    calendar    months    after    the    detenu  in  ation 
reviewed    becomes   final   and   binding,   upon   the   relator, 
person  whom  he  repreaents,  either  in  law  or  in  fact. 

{  2126.  [Am'd,  189D.]    Id.)  In  cnae  ot  dtubtlltr. 

The   appellate   division   ot  the  supreme   court   may   erant  I 
writ,  at  any  time  within  twenty  months  after  the  pipiratioojl 
the  time  limited  in  the  last  section,   where  the   relator,   a 
person  whom  he  represents,  was  at  the  time  when  the  deteri_ 
tion  to  he  reviewed  became  final  and  binding  upon  him,  eick 

1.  Within  the  age  o(  twenty-one  years 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execntloa  i 
conviction  of  a  criminal  offence,  for  b  term  lees   than  for  U 

L.  INS,  cb.  MS.    S»  )  aoei.  Bale 

I    212T.    [Ani'd,    1S9B.]    Application    tor    writ) 

An  application  for  the  writ  munt  b.^  made  by,  or  tn  behalf  d 
a  person  aggrieved  by  the  determination  to  be  reviewed:  mi 
he  foundiNl  iipnn  an  affidnvit,  or  a.  verified  petition,  which  M 
lie  accompanied  by  other  written  proof;  and  must  ahow  a  pnn, 
case  tor  the  isstiiiig  of  the  writ.     It  can  be  granted  only  atl 
terra  ot  the  apiiellale  division  of  the  supreme  court  or  at  ap**^ 
term:  and  the  granting  or  refusal  thereof  is  discretionary  n 
the  conrt.  j 

L.  1S4T,  ch.  2S0.  I  17  (4  Bdm.  MI):  L.  KM.  tb.  Mfl.  j 

I  aiaS.  When  notice  necenHry;  BBTTlee  thereal. 

Until  proTlslon  is  made,  in  the  general  rules  of  pracHce.  flj 
requiring,  or  dispensing  with  notice  of  the  appIicnfJon  for  at 
writ.  '•  

Dotie*.  when  It  Is  Decemary,'  mnat  he  served,  with  cojAn  o 
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papers  upon  which  the  application  Is  to  be  made,  upon  Ibe  body 
uc  oiDCer,  whose  determin&ciQD  ia  to  be  revitned,  or  upon  Bucb 
other  persoa  aa  the  court  directH,  hh  preuctibed  iu  this  article 
ror  the  service  ol  a  writ  or  certiorari.  The  service  must  be 
made,  at  least  eight  days  belure  the  applicatiou,  unieiia  the 
court,  b;  an  order  to  show  cause,  prescribes  a  shorter  time. 
Where  notice  Is  Kiven,  the  person  served  may  produce  athduvits 
or  other  written  prouts,  upou  the  merits,  lu  uppositiuu  tu  tue 
application. 

I  2129.  To  wkont  wFltdl reeled. 

The  writ  moHt  be  directed  to  the  body  or  officer,  whose  deter- 
mination is  to  be  reviewed;  or  to  any  other  persoD  having  the 
custody  o(  the  record  or  other  papers  to  be  certiSed;  or  to  both, 
it  necessary.  Where  It  is  brought  Co  review,  the  determination 
of  a  board  or  body,  other  than  a  court,  if  an  action  would  lie 
against  the  board  or  body,  in  its  associate  or  official  name,  it 
must  be  directed  to  the  board  or  body,  by  that  name;  otherwise 
it  must  be  directed  to  the  members  thereof,   by   their  names. 

I   2130.   Mode  of  service. 

A  writ  of  certiorari  must  be  served  as  follows,  eicept  where 
different  directions,  respecling  the  mode  of  service  thereof,  are 
elveD  by  the  court  granting  it; 

1.  Where  it  is  directed  to  a  person  or  peraons  by  name,  or 
by  hia  or  their  official  title  or  titles,  or  to  a  municipal  corpora- 
tion, it  must  be  served,  upon  each  oOicer  or  other  person,  to 
whom  it  is  bo  directed,  or  upon  the  corporntion,  lu  the  same 
manner  as  a  sDmmons  In  an  action  brought  in  the  supreme 
court,  except  as  prescribed  in  the  next  tHO  subdivisions  of  this 

2.  Where  It  la  directed  to  a  court,  or  to  the  judges  of  a 
court,  having  a  clerk  appointed  pursuant  to  law,  service  upon 
the  court,  or  the  judges  thereof,  may  be  made  by  filing  the 
writ  with  the  clerii. 

3.  Where  it  ia  to  be  served  upon  any  other  board  or  body, 
or  upon  the  members  thereof,  it  may  be  served  as  prescribed 
In  section  2071  of  this  act,  for  service,  npon  a  like  board  or 
bo<1y,  of  an  alternative  writ  of  mandamua. 

Se*  I  30T1,  inlc;  3  B.'  8.  602.  I  68  (2  Bdm.  621),  mad  i  R.  a.  B9B.  |  « 
<S  Edm.  021). 

I   3131.    Stay    of   vroseedliiv>- 

E^xcept  as  prescribed  in  this  section,  a  writ  of  certiorari  does 
not  stay  the  execution  of  the  determination  to  br-  reviewed,  or 
affect  the  power  of  the  body  or  officer,  to  which  or  to  whom  it 
is  addresiied.  The  conrt,  which  grants  tlie  writ,  niay  in  lis  dls- 
CTT'lion.  and  upon  such  terms,  as  to  the  security  or  otherwise, 
aa  jnatice  requires,  direct  by  a  clause  In  the  writ,  or  by  a 
separate  order,  that  the  eiecntinn  of  Ibe  detenuinalion  be 
stayed,  pending  the  certiorari,  and  until  the  further  dircdlon 
of  the  court.     A  bond,  n oil ert akin (t,  or  othix  security,  given  to 

rcore  snch  a  slay,  la  valid  and  effectual,  nccortlinc  to  Its  terms, 
mvor  of  a  person  beneSdally  InterpBtecl  In  uiiholdlng  the  dr- 
termfnatlon  to  be  reviewed,  who  is  admllted  na  a  party  to  the 
. ___..__  -."7  of  this  act. 
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court.  It  It  was  isBQed  from  the  snpreme  court.  It  mnrt  be  M 
retuFDnble  nt  the  office  ol  the  clerk  of  the  coanif.  drtigati 
therein,  wherein  the  determiiiatioD  to  be  reTiewtd  waa  made: 
if  the  county,  designated  in  the  writ,  is  not  the  proper  connty,  ,_ 
court,  upon  motion,  may  amend  the  writ  accordmglj.  Th«W| 
all  papers  on  file  must  be  traiiiferr€?d  to  the  clerk  uf  the  e«M 
where  the  writ  is  made  returnable  bj  the  amendmeLL 

I  X18S.  amltBcaoent  proceedlos*  >•  l«  sm  Ball**-  J 

After  a  writ  of  certiorari  bus  been  iwued,  tbe  time  to  iBaktd 
reliiru  thereto  may  be  eulargeU,  or  any  other  ord«r  maj  || 
made,  or  proceeding  taken,  in  tlie  cause,  iu  relation  to  anj  Ml 
>ur  Tint  proTideii  for  in  this  article,  aa  a  biuiilar  procecdipg  W^ 


r 


g  ai84.  Rplurni  vrhea  and  bonr 

The  clerk,  with  whom  a  writ  of   __. _ 

upon  wbom  a  writ  of  certiorari  la  served  _  , 

jn  2130  of  this  set,  must  mate  and  annex  to  the  »Tit, 

lo  the  copT  thereof  served  upon  bim,  a  return,  with  a  trar — 
anneied,  and  certified  by  him,  of  the  record  or  proceeding*,  ai 
■tatement  of  the  other  matter,  specified  In  and  required  Iv 
writ,  The  return  must  be  filed  In  the  olfice  where  the  wm 
returnable,  according  to  the  commaod  thereof. 
2  B.  S.  SW.  H  U  and  M  (2  EOm.  821). 

I    8130.    Id.)     bow     COBKIlOllra 

If  a  return  is  defective,  the  o 
An  MDiiBion  to  mabe  a  return,   as   required   by  i 

ttorari,  or  by  an  order  for  ft  further  return,  may  be  p _ 

a  contempt  of  the  court.    But  a  JndRe  or  clerk  shall  not  befll 
punished,  unlesFi  the  relator,  before  the  time  when  the  r«tiia_ 
required,  pnyi  him.  (or  bia  return,  the  sum  of  two  dollars,  iiAa 
addition,  ten  cents  for  each  folia  of  the  ct^lea  o>f  papen  k   ~ 
to  be  returned. 
8m  9  K.  B.  era,  i  83  (1  sdB,  Han),  aad  I  Kxa, 

(  2136.  Id. I  after  trrm  of  ofler  exptpi 

A  writ  of  certiorari  may  be  IsHupd  to,  and  a  return  to  a  w. 
certiorari  may  be  made  by.  an  otficer,  whose  term  of  office  hMfl 
pired.  Such  an  officer  may  be  punished  for  a  fatlare  to  mahcir 
turn  io  the  writ,  as  required  thereby;  or  to  make  a  further  it'~ 
aa  required  by  an  order  for  that  purpose.  I 

I  ai3T.    [Au'd,  1898.]     n'hen  tliird  pcnon  trnttr  »•  ^'•■4 

Upon  the  application  of  ft  person,  speeiallr  and  beneficiaOr  j| 
terested  In  upholdlnit  the  detprminattiM  to  be  reyiewed,  the  atfl 
may.  in  its  dtscretion.  admit  him  as  a  party  defendant  to  til 
special  proceedinfCB,  upon  such  terms  as  Justice  requires.  Airif 
term  of  the  appellate  division  of  the  RUpreme  court,  at  wbldi^ 
cause  fs  noticed  for  hearinit,  and  Is  plneM  npan  the  calendar,  >n 
Id  a  proper  case,  direct  that  notice  (Ft  the  pendency  of  the  trim 
proc^dluK  be  giren  to  any  person,  in  racfa  a  niknner  aa  tt  nWl 
«T4 
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-,  and  may  Baspoid  tbe  beaiinf  nntU  notk*  la  tfreu  m- 


I  nSS.   [Am-d,   ISOB.]    UcAPlBS  w«tt  retnF«u 

Tbe  caoHe  muiit  be  heard  at  a  term  of  the  appellate  dtvisioa  of 
He  anpreme  court,  held  within  thi'  judicial  depanment,  embracing 
the  coudC;  where  the  writ  was  returnable.  Either  party  may  no- 
tice it  (or  heartnir,  at  anj  time  after  the  retnm  is  complete.  Ex- 
cept aa  prescribed  in  the  next  section,  it  must  be  heard  upon  the 
irrit  and  return,  and  the  papers  upon  wUch  the  writ  was  grantad. 

It  the  officer  or  other  persoD,  whose  duty  it  i*  to  make  a  retom, 
dies,  absconds,  remorcH  from  the  State,  or  becomes  insane,  aftei 
the  writ  is  issued,  and  before  making  a  return,  or  after  making  sn 
iutuScient  return;  and  it  appears  that  there  la  no  otlier  otlicer  or 
pvrecD,  from  whom  a  sufficient  return  can  be  procured  by  means 
dI  >  new  certiorari:  the  court  may,  iu  its  discretion,  thermit  affi- 
<l_sTi(«,  or  other  written  proofs,  relating  to  the  malters  not  anffi- 
lipDtly  returned,  to  be  produced,  and  may  hear  the  cause  sccord- 
ingly.  The  court  may  alB<L  in  its  discretion,  permit  cither  party 
to  produce  afflduTits,  or  other  written  proofs,  relntlnjt  to  any  al- 
lied error  of  fact,  or  any  other  question  of  fnct.  which  is  essential 
to  the  jurisdiction  of  the  iKidy  or  officer,  to  make  the  determinar 
tion  to  be  reviewed,  where  the  facts,  in  rolntion  thereto,  are  not 
■nfficlently  stated  ik  tbe  return,  and  the  conrt  is  satisfied  that 
they  cannot  be  made  to  appear,  by  means  of  an  order  for  a.  fnr- 
Uier  return. 

1  B.  B.  sn,  I  am  (1  Edm.  »m;  Oa.  Pmc.,  I  MB. 

I  nw.  WeatloBa  to  be  «etcri»lBe«. 

Tbe  questions,  iuTolving  the  merits,  to  be  determined  by  the 
conrtupon  the  bearing,  are  the  following,  only: 

1.  Whether  the  body  or  officer  bad  Jurisdiction  of  the  aubject- 
sialter  of  the  determination  under  review. 

Z  Whether  the  authority,  conferred  upon  the  body  or  officer, 
in  relation  to  that  subject-matter,  bas  b<^n  puraned  in  the  mode 
required  by  law.  In  order  to  authoriie  It  or  him  to  mske  tbe 
ietermfnation. 

3.  Whether,  In  making  the  determination,  any  rule  of  law, 
^ecting  the  rights  of  the  parties  thereto,  has  been  violated,  to 

^ejndice  of  the  relator, 

4.  Whether  there  was  any  competent  proof  of  all  tlie  facts, 
oeceasary  to  be  proved.  In  order  to  antborlze  the  making  of  tbe 
dMermi  nation. 

5.  If  there  was  such  proof,  whether  there  was,  upon  nil  the 
nidence,  such  a  preponderance  of  proof,  against  the  existence  of 
*ar  of  thoae  facts,  tnst  the  verdict  of  a  Jury,  affirming  the  exiat- 
We  thereof,  rendered  in  an  action  in  the  supreme  court,  triable 

ijnry,  would  be  set  aside  by  the  court,  as  against  the  weight 


If  cTtdence 


I  S14I.  Flaal  «r<«r  «po>  the  heBrlnv- 

"Hie  court,  upon  the  hearing,  may  make  a  final  order,  nnnnlling 
•r  Moflrmlng,  wholly  or  partly,  or  modifying,  tbe  determinatioik  r»- 
^icwfd,  as  to  any  or  all  of  the  parties. 

i^  istB,  di.  aas,  I  s. 


.oogic 
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I  11142.  RmtltatleB  way  be  awmr«B4. 

Wheretbe  detenuinntioD  reviewed  is  annallcd  or  modified,  the 
court  may  order  and  eiifor«!  restitution,  in  like  manDer,  with 
like  effect  and  subject  to  the  same  conditionB,'  as  where  a  iadg- 
ment  is  rpTcrsed  upon  ii[)ncal. 

I    S14S.  Cwtta. 

Costs,  not  exceeding  tlft;  dollani  and  disburBemeDts,  mar  be 
awarded  by  tlie  final  order,  in  favor  ot  or  againat  eitber  partj, 
in  the  discretion  of  the  court, 

S««  H  20M  "HI  2100,  aDlc:  iIh,  |  2001,  ant*. 

I  !il44.  Enlrr  and  earollmpnt  of  final   order. 

The  final  order  of  the  court  iipou  the  certiorari  iDiist  be  entered 
in  the  office  of  the  clerk  where  the  writ  was  returnable.  Bat 
before  it  cnD  be  enforced,  an  enrollment  thereof  must  be  filed. 
For  that  purponc,  tbc  clerk  rallst  attach  together,  and  file  in  fail 
office,  the  paiiers  unon  which  the  caiiae  was  heard;  a  certified 
copr  of  the  final  oraer;  and  a  certified  copy  of  each  order,  which 
in  any  way  involves  the  merits,  or  necessarily  affects  the  fioal 

See  i;  1237.  134G,  imd  13M,  int«. 
I  Z14S.  effect  tkereof. 

The  filing  of  the  enrollment  In  the  office  of  the  clerk  where 
the  final  order  in  enleriHi,  as  iircHcrihod  in  the  laat  sectioD,  is  a 
sufficient  authority  for  any  proceeding,  bj  or  before  the  biody 
which,  or  the  officer  who,  made  the  determination  reviewed,  which 
the  filial  oilier  of  the  court  directs  or  permits.  Bnl  where  the 
eseeiition  of  the  final  order  le  stayed  by  an  appeal  to  the  court  of 
appeals,  the  proceedings  below  are  stayed  in  like  nuuiner. 

See  I  1345,  iiDte. 

)  2146.  "  Bodr  or  oncer  "  |  "  deterMlaatlon  "  |  ivbat  tk*7 

The  expression^  "  body  or  officer  ",  as  used  In  this  nrtide,  in- 
cludes every  court,  tribuual.  board,  corporation,  or  otfaer  persm. 
ar  aggregation  ot  perirans,  ^liose  determination  may  be  reviewed 
by  a  writ  ot  cerliornri;  and  the  woni,  "determination".  m»  osed 
in  this  article,  includes  every  judgment,  order,  deciaion.  kdjndica- 
tion,  or  olht>r  act  ot  auch  a  body  or  officer,  which  la  subject  to  b« 

1  2147.  Application    of    this    article     to   certain     ayealal 

Where  the  right  to  a  writ  of  certiorari  ia  expressly  conterred. 
or  the  Issning  thereof  ix  expressly  authorised,  by  a  statute,  passed 
before,  and  remaining  in  force  after,  this  article  takes  effert,  this 
article  docs  not  vnry.  or  affect  in  any  msimer,  any  provisfon  of 
the  former  statute,  which  expressly  preacribea  b  difTerent  regnto- 
tion,  with  rcHpeet  to  any  of  the  proceedings  upon  the  c«rtiaraii 
to  lie  ih^aued  thereuiidiT. 

I  2148.  Id. I   to  ctrli   cn-CB   oalr- 

This  artii-le  is  not  applicablf  to  a  writ  of  certiorari,  brooKht  to 
review  n  ik'lcrniiunli'>n  made  in  any  criminal  matter,  except  ■ 
criminal  contempt  of  court. 
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CHAPTER   XVII. 
Certain  Special  Proceedings  Instituted  Without  Writ 

TITLE        I.-Vnet4lmgt  BclMli;  td  IiMlnit  Dtktwi  nt  t*  PrtMBtn. 

TITUt      n.-  SiMHUT  ProcMdliKi  t«B«ci»<rlha  PoaiHilDa  atVatl  PnpcrlT- 

TITLE  111— PiMwdlan  to  Panlik  ■  CoaUmft  of  Coirt,  otker  Ikkm  ft 
CriBlBBl  C«ataart. 

ntLS.     IT.-PrMMlla|ttaCa)leclBFla(. 

TTTUt       T.— Proce«dlB^ts  Dlionr  (ha  Kuth  of  a  T*>»at  for  Ufa. 

TITLl  TL— ProcaadlaaifortlielppolBtaaBtorftGOBHlttaaor  tka  ParaoB 
aBdaftfiaPrnartTofsLaaatlf,  HlBt.or*  HbUIbbI  Draak- 
•Tdt  flaBaTBlPannaad  Dallai  of  tka  CoBHlnM. 

TITLE   Til.— Pntcadtan  tar  tka  DlipotltlBB  of  tka  Real  PniHrtr  of  Bi 

lafaat,  LaaaMo,  Miot,  ai  RBbttUl  DraikBtd. 
TITLE  TUL—  Khitntloa*. 

TITLE     IS.-Pn«a*dlBea  tororaelOMsKortcaga  br  IdTaitlnMcat. 
TITLE       X.-Proc€adlas!i  lo  Ckusa  tka  Raaw  ofu  laairtdBBl. 
TITLE    XI.-  PrMMdlaga  for  tka  ToliBtarT  MaMlitloa  af  b  Corponlloa. 
TtTIiK  XIL— PcocaadlagaSaprlaBaaUrxtaaa  ExaMlloa  iftlntt  Pr«»*rtf. 

TITIiBL 
l*K>c*ediiig«  relating:  to  inaolTwit  debtors  and  to  prisonen. 

"*     *  2.  EiVrapfei"  (wm   ■rr^!'  or^SacHarK^    "mm    ImprtsonmeDt,    o(    id 

a.  IMwbirte  of  id   ImprlBoned  Jadinnen^  deMor  from  Imprlaanmant 
4.  Cut  at  Ike  property  or  a  peraon  cuDBned  tor  ctluw. 

ARTICLE    PIBHT. 

Dutharge  of  an  iaaolvent  from  his  debts. 

Bk.  31«B.  Wbo  maj  be  dlacbaried. 

XIBO.  To  whol  court  appllcstlan  to  be  msile. 
ZISI.  CoDtenta   or  [KtltloD. 

aim:  ConafSl  St  eiemwT  Jdiomi«I?i!to'!^;T«li*r.   eio. 

21IM.  Id.:  of  eorpontloD.  etc. 

SIM.  Id.;  of  pariDenlilp. 

9100.  Bgrtt  of  ronaent   wbere  petltFoner   iB  ■    Joint  delitor 

XUT.  COIWMit  of  pori'bBBer  of  drht,  Mr. 

XIM.  CODHDtlnic  (7t>Illor  most  rcllnqulHh  aeruiity. 

Xim.  P«n>ltT  U  CKdltor  awHrs  fslirlT. 

nOO.  ASMiTlt  ot  cnnientlDg  creditor. 

aiasi  Pettttoner-a  achodule. 

sua.  Hia  aOdaitt. 

tIM.  Order  to  abow   canae. 
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lee.  31«9.  Id.:  (o  ai«  pnofa.  If  not  naued  lo  •dMdtfe. 
SITO.  FncMdlnci  It  Jnnm  do  not  ((TM. 

3171-  WbM  iDKrlTent  E«|iijnd  to  pnidD»  bli  um-TflBMoBt  wlf^ 
2IT2.  Eximliutlon  at  u  InMlTCDt. 
mix  Wban  ISMlnnt  cinnot  be  dlKhirSEd. 
3174.  Wb«    ualRDmcnc   to    be    dliwtMl. 


3178^  Wbeu  dueluirn  lo  be  fiuimd. 
3iU.  Dlvfiurn,  etc.,  to  be  tecordAd. 

2IS2.    BXert     "f    ^Iwham 

3183.  Id.: 


1  1140.  Wbo  inar  be  rtliicliiirsred. 

An  iugulveut  clebtor,  wbo  U  n.  resideot  ol  the  Stale  at  the  ttM>^ 
of  preB^nling  his  petition,  may  be  dijKhargcd  Imm  hia  detats,  WB 
prescribed  [n  this  article. 

2  B.  S.  IB,  I  1  (3  Bdm.  17).  nDi'd. 

I    21B0.    [Am'd,    1S»S,]     To    wkat    coart   ■pyHMUnm   ta 
iDHde,  bj  the  i 


aa^  CDurt  of  the  coontj  . 


which  he  reaidetii  or,  if  he  reside*  ia  tbe  citr  of  New   Yoti^  ' 

the  supreme  conn. 

Bee  S  R.  S..  Btta  ed.,  100,  t|  1  lod  t  (2  Edm.  St);  L.  ItBB,  cb.  MB. 
I   2iai.    Conlenta    of    petltlDB. 

The  petition  mUBt  be  iu  writiiiK:  it  mast  be  signed  bj  the  iam 
rent,  and  epecify  fate  residence;  It  nnst  set  tortb,  la  BabstaM 
that  he  ie  unable  to  pny  all  bis  debts  in  full;  thut  he  ie  williitf 
aasi£n  his  property  for  tbe  benefit  of  all  his  creditors,  tn£ 
all  other  respects,  to  comply  with  tbe  proilBioas  of  this  aitfd 
for  the  purpose  of  being  discharKed  froHi  his  debts:  and  it  e 

Ersy  that,  upon  his  so  doiagi  he  may  be.  discharged  accordi 
t   must  be   verified   by   the   affidavit  of  tbe   ineolTeat,   »niL_ 
thereto,   taken   on   tlie   day  of   the  presentation   thereof,   to  t 
effect,  that  the  petition  is  in  all  respects  true,  in  matter  of  C 

I  X1B2.  COBDcBt  of  crcdltom  to  be  mam 

The  petitioner  must  nnnei  to  his  petition 

InstrumeBtH.  executed  by  one  or  more  of  his  creditors,  i_ 

In  the  United  States,  having  debts  owing  to  him  or  them  in  c 

faith,  then  due  or  tliereafter  to  beeome  doe,  which  amoant  Im] 
not  less  than  tn'o-thirds  of  all  the  debts,  owing  by  the  p  rlrliniin' 
to  creditors  rpsiding  within  the  United  States.  Each  instrnB«at 
mnst  be  to  the  effect,  that  the  person  or  corporatloa,  ezecntlBg  1^. 
consents  to  the  diseharfce  of  the  petitioner  from  his  d<^tai  Dpoft 
his  complying  with  the  profisions  of  this  article. 

3  R.  a.  se,  i  2  (3  Bdm.  97). 

I  21BS.  Oonaent  of  eseomtor,  BdailBlstrator,  rF«dv*r,  «4i^ 

Ad  exectitor  or  administrator  may  become  a  consenting 
tinder  the  ordi       "  "" "'"  '  '        — •^'  ■  ■  ■ 

ft  creditor 

KTS 


le  order  of  the  surrocnte's  (vjurt  from  which  hia  tettcni 
A  Irnstee,  oflicinl  BBslenep.  or  receiver  of  the  pr<^i«Hr«K 
>r  of  the  petitioner,  whether  created  by  operatioD  WF  Inr 
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or  bj  tbe  ftct  of  partiea,  maybecome  a  conseutiDB  creditor,  nodec 
Ibe  order  ot  «  justice  of  the  inpreme  court.  A.  jienon  who  be- 
cotnes  a  conBenting  credttor.  aa  prescribed  in  this  section,  is 
rb4rg«ab)e  oa\j  fur  the  sam  which  he  actually  receives,  as  a 
dividend  of  the  inaoIyeiit'H  propert;. 

t  B.  B.  S8,  I  3.  iDd  L.  ISDO,  m.  210,  I  1  (4  Edm.  4S0,  iD'd  and  caD- 
nUdiUd. 

I  21IM.   Id.|  of  eoPDorattoB,   etc. 

Where  a  corporation  or  joint-stock  association  becomes  a,  con- 
■enting  creditor,  its  consent  must  be  eiei'uted  under  its  common 
wal,  and  may  be  attested  by  any  director  or  ottter  officer  thereof, 


»..  I  1  a  Edv.  ST),  ■ra-d. 

I  31BS.   14.)  o(  vartnerahlp. 

Where  a  partnershtn   beconieH  a  coDMDtiDir  creditor,  the  con- 
WDt  may  be  executed  in  ils  bcbair,  and  niiy  affidarit.  required 
of  a  creditor  in  the  proceedings,  may  be  made,  by  either  ot  the 
partners. 
M..  I  a,  sm-d. 

I  na«.  KSeet  sf  eoaaenl  irbere  pelltloner  U  «  lolat 
dvblor. 

A  creditor's  consent  does  not  aCFpct  his  remedy  against  any 
person  or  persona  indebted  jointly  with  the  petitioner;  and  the 
petitioner's  discharfce  bus  the  effect,  hh  between  tlie  creditor  sud 
the  other  joint  debtors,  of  a  composition  between  the  petitioner 
and  the  creditor,  made  as  prescribed  in  article  third  of  title  fifth 
of  chapter  fifteenth  of  this  act. 

!•.  la«.  eb.  1TB  H  Edn.  4BI),  uo'd.  &et  U  1H3  iDd  IBM.  inte;  iln,  U 
isn.  cli.  SST,  i  a. 

I  XtVT.   Coaaent  of  psFuliasvr  of  debt,  eto. 

Where  a  consenting  creditor  is  the  purchsKer  or  asslKne*  of 
.:  debt  against  the  petitioner,  or  the  executor,  administrator, 
tmstee,  or  receiver  of  sucli  a  purchaser  or  assignee,  he  is  deemed, 
-Or  all  the  purposes  of  this  article,  except  as  to  the  declaration 
and  r-ceipt  of  dividends,  a  creditor  only  to  the  amount,  actually 
and  in  good  fait!'.  pnH  for  the  debt,  by  him,  or  by  the  decedent 
or  other  person;  f^tJro  whom  he  derives  title,  and  rerasiniog  un- 
collected. This  section  Is  not  affected  by  the  recovery  of  a  Judg- 
tneat  for  the  debt,  after  the  purchase  or  assignment:  but  In  that 
me,  the  consenting  creditor  niay  include  the  uncollected  costa, 
u  it  they  were  part  of  the  sum  paid  for  the  debt. 

3  R.  B.  30,  I   10.   am-d. 

I  UBS.  (^BSCBtlBS  evcditor  asvst  rellsqatab  BeenFlty. 

A  creditor  who  has,  in  his  own  name,  or  in  trust  for  him,  • 
mortgage,  judgment,  or  other  security,  for  the  payment  of  n  anm 
ot  money,  which  is  a  lien  upon,  or  otherwise  affects,  real  or  per- 
gonal property  belonginR  to  the  petitioner,  or  transferred  by  him 
'ince  the  lien  was  created,  cannot  become  a  ennsentinK  creditor, 
Kith  respect  to  the  debt  so  secured,  unless  he  ndd»  to  or  includea 
in  iiis  consent,  a  written  declaration,  undev  hix  hand,  lo  the  effect, 
that  he  relinquishes  the  marlgage,  judgment,  or  other  seeuri^, 
M  far  M  it  bffects  that  property,  to  the  trustee  to  be  appointed 
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pursuant  to  the  p«tilioD,  for  the  benefit  of  all  tbe  creditors.  Siicb 
a  decloration  .iperatcB,  to  tliat  extent,  as  an  assignmeDt  to  tbe 
trustee,  of  the  :  lortgase,  judgment,  or  other  security:  and  Tcati 
In  him  Bcconlingl;  all  the  right  and  interest  of  the  conoentiiig 
creditor  therein. 
3  B.  B.  8S,  I  11.  am-d, 

I  21S8  Penaltr  K  credUor  awesn  falaelr- 

If  a  creditor  knowingly  sneare,  la  any  proeoediogs  authorized 
by  this  articlr-,  that  the  oetitioner  la,  <  r  will  become,  indebted  to 
him,  in  a  sui  ■  of  moner,  which  '.i  not  reaJly  c!ue,  or  thereafter 
to  become  due;  or  in  more  thnii  the  true  amoiinl;  or  that  idom 
was  pnld  for  u  debt,  which  .hh  purcbaEi>d  or  HusiRnr  1,  then  the 
sum,  actually  and  in  (rood  faith  paid  therefor;  he  forfeits  to  tbe 
truBlt^e,  to  be  recovered  in  an  ucUon,  twice  the  sum,  so  falwly 

I  3160.  AflilBTK  Dt  coBBeKtlMR  creditor. 

The  consent  of  a  creditor  must  be  accompanied  wltb  his  aSda- 
Tit,  stating  as  follows: 

1.  Tliat  tlie  petitioner  is  Justly  indebted  to  him,  or  will  bocomp 
indebted  to  bim,  at  a  future  day  specified  therein,  iu  a  sarn 
therein  specified;  and,  if  he,  or  the  i>erson  from  whom  he  derive* 
title,  is  or  wiis  the  purchaser  or  asKignee  of  the  debt,  he  man 
also  specify  the  sum,  actually  and  in  good  faith  paid  for  the 
debt,  as  preacribeil  in  section  2157  of  this  act. 

2.  The  nature  of  the  demand,  and  whether  it  arose  upon  written 
aecurity,  or  otherwise,  with  the  gcaeral  ground  or  cousideraticn 
of  the  indebtedness. 

3.  That  neither  he,  nor  an;  person  to  his  use.  has  received  frnoi 
the  petitioner,  or  from  any  other  person,  payment  of  a  demand, 
or  any  part  thereof,  in  mon-"  or  In  any  other  way.  or  any  gift 
or  reward  of  any  kind,  unon  an  exoress  or  implied  trust,  confi- 
dence, or  understanding,  that  he  shonld  consent  to  the  discharse 
of  the  petitioner. 

Where  a  consenting  creditor  is  an  executor,  administrator,  trus- 
tee. rect>iver,  or  BESigiiee.  he  may  state  the  necessary  facta,  in 
his  affidsvit,  upon  information  and  belief,  setting  forth  tbeivin 
-  the  grounds  of  his  belief;  but  iu  thut  case,  the  consent  mnst  also 
be  accompanied  with  the  affidavit  of  the  insolreut,  to  the  effect, 
that  nil  the  matters  of  fact  stated  in  the  affidavit  of  the  consent- 
ing creditor  are  true. 

!  It.  S.  IS.  t  *  a  Edm.  IT),  u  nwdlOed  bj  L.  IBSO.  ch.  310.  f  3  (3  Bin. 
«S2>.  Bm'd,    B«  I  2191.  iDte. 

1   Siei.    Whea    non-r  cut  dent    creditor    to    aaaex    aoeoaat. 

A  consenlinE  crt'ditor,  residinE  without  the  Slate,  and  within 
the  UiiitiH]  States,  must  nnnes  to  his  consent  the  oHfclDal  ac- 
<'oantB,  or  sworn  copies  thereof,  and  the  original  speclaltiea  or 
other  written  secnrilios,  if  any.  upon  which  his  demand  aro»e  or 
depends,  provided,  however,  that  when  such  oriitiuHl  specialtk*. 
or  other  written  BecuritiCB.  arc  lost,  such  fact  mnst  be  slated  aa  ■ 
reason  for  not  nniiexiug  thereto  the  consent,  and  the  fact  of  the 
VwH,  and  ihe  miinnerof  rhe  loss  thereof  must  be  stated  in  the  affi- 
davit of  tlie  credilor  to  the  best  of  his  knowledge,  or  mnst  be 
othcrwlae  proved  by  affidavit  to  i^o  satisfaction  of  tbe  conn; 
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anA  the  court  may  thereupon,  in  snch  case  or  proceeding,  by  ha 
order,  tlispense  with  tbe  anneiin?  to  such  consent  of  tbe  origiDBl 
specialties  or  other  written  securities. 

Art.  T,    I  B,   B,   S.,   am'il. 

I    Siez.    Petltloacr'B    schednlo. 

The  petitioner  must  annex  to  hia  petition  a  achednle,  containing: 

1.  A  mil  and  tme  Btatement  o(  nil  his  creditors. 

2.  A  statement  of  the  place  of  residence  of  each  creditor,  if 
it  ia  known;  or,  it  it  is  not  known,  a,  atalcmeiit  of  that  fact. 

3.  A  statement  of  the  sum  which  he  owes  to  each  (creditor, 
and  the  nature  of  each  debt  or  demand,  whether  arising  on 
written  secority,  on  necouiit  or  otherwise. 

4.  A  statement  of  th^  trae  cause  and  consideration  of  his 
indebtedness  to  each  creditor,  and  the  place  where  the  ladebtcd- 
ne»s  accrued. 

5.  A  statement  of  ;....-  eiiating  judgment,  mortROge.  or  col- 
lateral or  other  security,  for  the  payment  of  the  debt. 

6.  A  full  and  true  inventory  of  all  his  property.  In  law  or  in 
eqnity,  of  the  iuciimbrances  ezlKting  thereon,  and  ot  all  tbe 
books,  Touchere  and  securities,  relating  thereto. 

Art.  8.  I  fi,  B.  S. 

I   aieS.   [Am'd,  180«.]    ain  aOtdavlt. 

An  affidavit,  In  the  folloiving  form,  subscribed  and  taken  by 
the  petitioner  before  the  county  jndge,  or,  in  tbe  city  of  New 
York,  before  the  judge  holding  tbe  term  of  the  court,  at  which 
the  order  specified  in  the  nest  sectioo  is  made,  must  be  annexed 
to  tbe  schedule: 

"  I, ,  do  swear  "  (or  "  affirm  ",  as  the  case  may  be),  "  that 

the  matters  of  fact,  stated  in  the  schedule  hereto  anaeied,  are, 
in  all  respects,  just  and  true:  that  1  have  not,  in  contemplation 
of  ny  becoming  Insolrent,  or  within  two  years  before  present- 
ing the  petition  herein,  disposed  of  or  made  over  any  part  of 
my  property,  not  exempt  by  express  provision  of  law  from  levy 
and  sale  by  virtue  of  an  execution,  for  the  future  beneSt  of 
myself  or  my  family,  or  disposed  of  or  made  over  ^y  part  ot 
my  property,  in  order  to  defraud  any  of  my  creditors;  that  I 
have  not,  in  any  iuatance,  created  or  acicnowledged  a  debt  tor 
a  greater  sum  than  I  honestly  and  truly  owed;  and  that  I  have 
not  paid,  secured  to  be  paid,  or  in  any  way  comiounded  with, 
any  of  my  creditors,  with  a  view  fraudulently  to  obtain  the 
prayer  ot  my  petition;  that  I  have  not  done,  suffered  or  been 
privy  to  any  act.  matter  or  thing  which,  if  accomplished,  would 
be  gronnd  for  witbholdiug  my  dischanje  under  the  provisions  ot 
this  act,  ot  invalidate  such  tUscbarge  if  granted." 

Id.,  I  T,  ini-d.    8m  I  aiTE.  pom.    Id  eftect  Mtj  1,  1888.    L.  ISQS,  ch.  ZTS. 

I    Zlft4.    Order   to    utaoir    caiih«. 

The  petition  and  other  papers,  siiecified  in  tbe  foregoing  sections 
of  this  article,  must  be  presented  to  the  court,  and  filed  with  the 
clerk.  The  court  must  thereupon  make  an  order,  reciulring  all 
the  creditors  of  the  petitioner  to  show  cause  before  it,  at  a 
time  and  place  therein  siM-citied,  why  an  nsslgnmcni  of  the  insol- 
vent's proiiorfy  should  not  be  made,  and  he  be  thereupon  dis- 
(.-harged  from  his  debts,  as  prescribed  in  this  article;  and  direct- 
ing that  the  order  be  publistH^  and  served,  as  prescribed  in  the 
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1.  The  petitioner  must  cause  a  copy  thereof  to  be  pablisbeA 
a  uewapaper,   ilesiguutiil  iu   the  order,   published  in  th" 
and  also,  if  one-fourth  part  of  the  itiaolrpnt's  drbts  a 

are  due   to  creditorn  re><iiliDg  iu  the  city  of  New- York,  in  ■ 

paper  publisbod  Id  Ihat  elly,  designated  in  the  order.  Tlie  p 
li<.'Bt1c>ii  must  be  made  at  least  oni'p  in  each  of  ten  weeha,  b 
diately  preceding  thi>  day  on  which  csubp  is  tn  be  shown,  w 
all  the  creditora  reside  within  one  hundred  miles  of  The  | 
wherp  cause  in  to  be  sbown,  in  nhich  ease  the  publication  ■ 
he  made  nt  lenst  once  in  each  of  the  six  weeks,  imm 
preceding  that  day. 

2.  The  petitioner  mnst  also  serve  upon  each  creditor, 

witbii)  the  United  Stales,  whose  place  of  reHidcnce  is  kuowa  I 
binii  a  copy  of  the  order  lo  show   cause,   either  personalty,  t 
least  twenty  days  before  llic  day  when  causo  ia  to  be  shown,  MJ 
by  depositing  it,  at  least  forty  days  before  that  day,  in  the  p— ' 
oBife,  inclosed  in  a  post-[Miid  wrapper,  addressed  t"  ""~   — 
at  his  usual  place  of  residence. 

Where  the  Slate  it  a  creditor  of  the  petitioner,  a  a>pr  of 'li 

order  must  be  served  u|>on  the  attoraey-g^neral,  who  n""' 

sent  the  State  in  the  subsequent  proceedings. 

Art.  S.  H  10  ind  11.  It.  8.,  am  L.  IMT,  di.  Me.  f  k  («  Bdm. 

I  aieO.   Hearln*. 

On  the  day  siiccificd  in  the  order,  and  before  any  other  |__ 
ceedings  sre  taken  in  the  mtttter,  the  petitioner  must  prea^ot  I 
the  court,  and  file  with  the  clerk,  proof,  to  the  ■atisfartton  t, 
the  conrt,  that  the  order  has  been  published  and  served,  as  pif 
scribed  in  the  Isat  scctioti:  and  thereupon,  on  the  aame  daj,  r^ 
upon  the  day  to  which  the  hearing  is  adjourned,  the  court  n 
hear  the  allcgationa  and  ptwjfH  of  the  parties  appearias.  P 
of  personal  service  of  a  copy  of  the  order  upon  any  person,  n 
be  made,  in  like  manner  a.;  proof  of  pt-rsom  ' 
mons,  in  an  action  brought  in  the  supreme  c 
Id.,  i  3i.  BDd  L.  184T.  cb.  see.  I  S  (t  Bdm.  181), 


md.    3m  I   «».  «il%J 


I  91ST.  I'mttlmB  cause  on  calendMr.  | 

Where  the  insolvent's  discharge  is  opposed,  the  court  iM|t' 
direct  the  special  proceeding  (o  be  placed  Ui>on  the  calendar  tm\ 
trial.  In  tbnt  case,  the  parties  must  appear,  and  th:?  proceediHSJ 
are  the  same,  as  in  an  action,  except  as  otherwise  preacribed  ft] 
this  nrti'le:  and  costs,  as  in  an  action,  except  for  proceediiMi' 
before  notice  of  trial,  may  be  awarded  to  either  ptiitf,  in  vm 
discretion  of  the  court. 

I  2ief<.  Opsonins  creditor  to  Sle  ■peelfleBHoB*,  «ad  mj 
demand  Jnrr  trial. 

In  order  to  entitle  a  creditor  to  oppose  the  discharge  of  tte 
Insolvent,  he  must,  on  the  day  fixed,  abow  cause,  or  at  such  ottat 
time  as  the  court  directs,  file  v.itb  the  clerk  a  specification  of  hh 
objections:  -nd  he  may  then,  but  not  afterwards,  demand  a  triaL 
by  a  jury,  of  the  questions  of  fiict  arising  thereuoon.  If  a  trW 
by  a  jury  Is  not  then  ik>mandei],  the  <|ueiitions  of  fact  must  bt' 
tried  by  the  court,  without  a  jury.  Where  one  or  two  or  idm« 
opposing  creditora  demands  a  trial  by  a  jury,  all  the  nwteriu 
ana 
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questions  of  fact,  arising  upon  the  objectioDH  of  all  the  creditors, 
must  be  tried  in  like  manner,  and  at  the  same  time.  The  court 
may,  in  its  L'iscretion,  direct  the  qoeBtiona  to  be  aettled,  and 
plainly  stated,  in  an  order,  as  where  an  order  is  made  by  the 
■npreme  eoart.  In  an  action  pending  therein,  for  the  trial  ot 
QDestions  of  fact  by  a  JDry. 
SMtlwi  IS,  K.  B.,  im'd,    S«  H  USS  md  1190,  inte. 

f  S168.  Id.i  to  flie  proofs.  If  aot  named  In  aclicdale. 

Where  the  name  of  an  opporing  creditor  does  not  appear  !n  the 
Bchedule,  be  mu  t  fiU',  with  the  specification  of  his  objections, 
proof,  by  nffid  vit,  th^t  he  Ib  a  creditor;  and  if  his  debt  is  not 
■et  forth  in  the  cbednle,  be  must  also  tile  his  aSidavit,  to  the 
effect  specified  in  sabdivisions  firat  a.Dd  second  of  section  2160 
of  this  act. 

I  tlTO.  FroeeedlBKS  I'  l«rara  d*  aet  avroe. 

There  shall  be  bnt  one  trial  by  jury.  If  the  jDrors  cannot  agree, 
after  being  kept  together  for  auch  a  time  as  the  conrt  deema 
re:  lonable,  the  court  most  discharge  them,  and  determine  the 
qnestions  of  ri:ct,  oi*  thr^e  questions  as  to  which  the  jurors  have 
not  agreed,  npon  the  evidence  taken  be/ore  the  jury,  aa  if  a 
jory  had  not  been  demanded. 


I  StTl.  IVbrB  iMBolTent  required  to  vrodnoo  Us  Bon- 
mldeBt  i*lfe. 

Where  the  petitioner's  wife  resides  withont  the  State,  the  court, 
or  a  judge  thereof  out  of  court,  may,  npon  the  application  of 
■ny  creditor,  make  on  order,  requiring  the  petitioner  to  bring 
fall  wire  before  the  court,  at  the  hearing  or  trial,  to  the  end  that 
ihe  may  be  esnmined  as  a  witness.  A  copy  of  the  order  must 
be  penmnally  served  upon  the  petitioner,  at  least  three  weeks 
before  the  hearing.  If  it  appears,  upon  the  hearing,  that  ecrvlce 
conM  not,  with  due  diligence,  be  so  made,  in  consequence  of  the 
petitioner's  sickness  or  absence,  the  court  may,  in  its  discretion, 
adjourn  the  hearing  or  trial,  and  prescribe  the  time  and  manner 
of  service  of  the  order  for  the  adjonrned  day.  If,  after  due 
service,  the  neiltioner's  wife  does  not  attend  at  the  lime  and  place 
appointed,  the  petitioner  Is  not  entitled  to  hlH  discharge,  unless 
he  proves,  to  the  satisfaction  of  the  court,  by  hia  affidavit,  or  upon 
his  oral  esamination,  or  otherwise,  that  he  was  unable  to  procure 
her  attendance. 
Id.,    II   aO    md    ai.    iru'd   and    raualMated. 

I  SITS.  Bxanlnatlon  of  luiialTent. 

At  the  hearing  or  trial,  the  petitioner  must  be  examined  under 
oath,  at  the  instance  of  any  creditor,  touching  hia  property  or 
debts,  or  any  other  matter  stated  in  his  schedule,  or  any  changes 
that  have  occurred  in  the  situation  of  his  property,  since  the 
msking  of  the  schedule;  and  particularly  whether  he  has  collected 
any  debts  or  demands,  or  made  any  transfers  of.  or  otherwise 
affected,  his  real  or  personal  property.  Anr  creditor  may  con- 
tradict or  impeach,  by  other  competent  evidence,  the  testimony 
of  the  insolvent  or  of  hU  wife. 
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g  XIT3.  'When  InmolTent  cnnnot  lie  <]lachara;e^ 

In  pither  of  the  tollowiiig  casta,  the  petitioner  U  w 
to  a  diecLarge: 

1.  'Where  it  appears,  upon  the  hearing  or  trial,  that  allet  ■ 
lug  the  schedule  unueied  to  hiD  pctitiou,  he  has  collectnl  *  * 
or  demand,  or  tmnsCerred,  absolutely,  coo iliti Dually,  or  oli»~ 
any  o(  bis  propeMj,  not  exemiit  by  law  from  levy  and  i.__ 
Tii'tue  of  an  eieeiilion,  nnci  he  neKlettti  or  refuBes  forthwt*  I 
pay  over  to  the  clerk,  (he  full  amount  of  all  debts  and  den  — 
BO  collected,  and  (he  full  Tnlue  of  all  proper^  ao  trantf* 
except  »o  much  of  the  monej,  and  of  the  value  of  the  pr«| 
OS  appears  to  hare  bec-n  ndcessarily  eii)ended  by  Uni  for  | 
suppoit  of  hijraelt  or  his  family, 

2.  'Where  it  iippears,  in  like  manner,  that  the  petitioner,  i 
two  years  before  presenting  the  petition,  has,  in  conte — 
of  hia  becoming  insolvent,  or  of  Lis  petitioning  for  bia  i 
or  knowing  of  Lis  insolTency,  made  no  assignment,  sale  or  ti 
fer,  either  absolute  or  conditional,  of  any  of  hfa  propertr,  or  * 
any  interest  therein,  or  confeased  a  judgment,  or  girea  n 
iecarity,  with  a  view  of  giving  a  preference  to  a  creditor  tts  f 
antecedent  debt. 

SectlDDs  28  ana  24.  R.  3..  ain'd;   L.  1854.  eta.  14T. 
I  2174.  WbeB   nailsmmciil  to  be  dUceted. 

An  order,  directing  the  execution  o(  an  asnlgnmeDt,  most ' 
made  by  the  court,  where  it  aopears,  by  the  verdict  of  the  in 
or,  It  a  jury  has  not  been  demanded,  or  the  jurors  have  i* 
diacbarged  by  reason  of  their  inability  to  agree,  where  it 
tactorily  aptiears  to  the  court;  as  follows: 

1.  Thit  tbe  petitioner  is  jilstlj  and  truly  indebted 
scnting  creditors,   io   sums   which   amount,   in   the  aggregate, 
twa>thirds  of   all   the  debts,   which  the  petitioner  oved.  at  '' 
time  of  presenting  bis  petition,  to  creditors  reudiog  within 
United  States. 

2.  That  he  has  honestly  and  fairly  given 
property. 

3.  That  be  has,  in  all  things,  conformed  to  tbe 
of  him  by  this  article, 

Id..  II  3S  >Dd  xa.  am'd. 

I  31TG.  AsBlfcnmenti  couleala,  and  Io  wrlioa 

The  order  must  designate  one  or  more  trustees,  reaideot*  d 
the  State;  and  must  direct  the  petitioner  to  execute,  to  himd. 
them,  an  assignment  of  all  his  property,  at  law  or  in  egtrifltj 
in  possession,  reversion,  or  remainder,  excepting  only  ho  aaA\ 
thereof,  as  is  exempt  by  law  from  levy  and  sale,  by  virtue  ofwj 
execution.  The  aHsignmeut  rinst  l)C  acknowledged  or  pron* 
and  certitied,  in  tike  manner  as  a  deed  to  be  recorded  Id  (Wi 
county,  and  must  be  recorded  in  the  clerk's  office  of  tbe  cdudQU 
Where   it   appeurs,   from   the   schedule,   or   otherwise,  that  nf, 

Croperty  will  pnss  thereby,  it  must  be  also  recorded  as  a  d«(tl 
I  tlie  proper  ofBce  for  rcconling  deeds,  ol  each  COiUttf  wheieW 
real  property  is  situated. 
M.,  t  2S.  In  part;  b]»>,  (  20.  art.  T,  R.  S.  i 

I  2176.  Id.|  traiiteeii.  bom  de-lsnated. 

The  trustee  or  trustees   may   be  nomini _, 

•mount  Of  tbe  consenting  creditors,    U  no  person  ia 


trustees   may   be  nominated   by  a  mojoritr  fl! 
— .: j:. —     .. , —  nomiaitet 
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oDft  or  more  persona  maat  be  appointed  by  the  court  for  the 
iiarpoee.  The  Domiuatioa  may  be  included  in  the  iNinRent,  or 
made  in  a  separnte  ^per,  or  orally  upou  the  heariiiK  or  trial, 
and  entered  ia  the  minutes. 


1  31TT.   Efleot   of  aaalKiiBieut. 

The  oEBigDment  vests  in  the  truBtee  or  tnisteea  nil  the  petl- 
tioner'a  intereHl,  legal  or  equitable,  at  the  time  of  its  executiou, 
ic  any  real  or  perEonul  property,  not  exempt  by  law  from  lev; 
aud  siUc  by  Tinuc  of  au  execution:  and  any  contingent  interest 
n'hicb  may  vest  within  three  years  thereafter.  Wlion  a  con- 
tiuseat  Inlereiit  so  vests,  it  pnxses  to  tbe  tnisteeSj  in  the  Hanie 
manner  as  It  would  have  vested  ia  the  petitioner,  i(  be  had  not 
made  an  assign  uieut. 

Id.,  I  2S. 

I  ZITB.  ^fken  dlsekiiraie  to  be  Kranted. 
n^on  the  production  by  the  petitioner  of  a  certificate  of  .the 
trustee  or  trustees,  duly  acknowledged  or  proved,  and  certified, 
in  like  manner  as  a  deed  to  be  recorded  in  the  county,  to  tlie 
effect,  that  the  insolvent  has  assigned,  tor  tlie  benefit  of  all  hia 
creditors,  all  his  property  so  directed  to  be  assigned,  and  iill  the 
boobs,  voucherB,  and  papers  rt-lating  thereto,  and  thut  he  bus 
deliTered  so  much  thereof  as  is  capable  of  delivery;  and  also  of 
S  certihcate  of  the  county  clerk,  that  the  assignment  has  been 
doiy  recorded  in  hia  office;  the  court  must  grnut  to  the  insolvent 
A  discharge  from  his  debts,  u-bich  has  the  effect  declared  in  the 


I  217ft.   FFoceedlnBS  nhere  trustee  refnaea  fo  stve  eeFtIS- 

If  a  tmstee  refijBes  or  neglects,  upon  poyment  or  tender  by 
the  petitioner  of  the  expense  of  so  doing,  to  execute  or  acknowl- 
edlge  a  certificate,  ae  prescribed  in  the  lost  section,  or  to  cause 
the  assignment  to  he  recorded,  as  therein  prescribed,  the  court, 
upon  proof  by  affidavit  of  the  facts,  must  make  on  order,  requir- 
iag  the  trustee  to  hIiow  cause,  at  n  time  and  place  fliprein  specl- 
Gm,  why  the  petitioner  should  not  be  disohnrgod,  notwithstandinR 
his  ne«lect  or  refusal;  and  why  the  truntee's  aPQolntment  should  ' 
not  be  revoked, 
SbcIIoo   as.   irt.  7.   B.  3. 

I  aiSO.  Tke  Bam*. 

If,  ajon  the  return  of  the  order.  It  appears  thai  the  aasii^- 
meot  has  been  dn]y  executed,  and  tbat  the  pelitioner  has  duly 
deliTered  all  hie  property  directed  to  lie  nnsigiip'!,  and  nil  the 
books.  Touchers  and  papers  relating  thereto,  which  are  capable 
of  deliTery,  the  court  may,  either 

1.  Grant  a  discharge  of  the  petitioner,  notwithstanding  the  neg- 
lect or  refusal  of  the  trustee;  or 

2.  Kfake  an  order,  revoking  the  appointment  of  the  trustee. 
Upon  the  entry  of  such  an  order,  the  powers  of  the  trustee,  and 
bis  interest  In  the  asaigned  property  cease.    If  there  is  no  other 

V  the  court  must,  by  the  same  or  another  order,  appoint 
. — ._..     gych  an  appointment  has  the  same 


r 


»  mSOLVENT-S  DISCHAKOE.       c-17,t.l.H 

_.i  if  the  penon  or  peraons  ho  appoiutol  were  luatdl 

I  In  the  origiual  asMgnment. 
SecUaoa  M,  2B  ind  26,  R.  S.,  (u'd  *ad  conulldited. 
I  21S1.  Di  sell  arse,  eic,  to  be  recorded. 

Tbe  diflcbarge,  and  tbe  petition,  allidavUB.  orden,  scbedtdt  I 
other  papers  upon  n'hieh  the  diGcburge  is  granted,  eiclHir 
tbe  muuCea  of  teetinioDy,  muet  be  recordi'd  ia  tlie  cterk'a  • 
of  the  count;,  witbln  tliree  montba  altir  tbe  discharge  ii  (W 
In  default  tbereof,  the  discharge  becomes  iDoprratite,  t 
and  after  that  time.  Tlie  original  discharge,  the  record  tte 
or  a  traoBcript  ot  the  record  July  autbeaticated,  ia  condutlni 
dence  ot  the  proceedluga  and  (acts  therein  contained.  The  (N 
papers  specified  in  this  section,  tbe  record  thereof,  or  a  tnM 
of  tbe  record  duly  authenticated,  are  presumptive  CTidenct »( 
proceedings  and  facts  therein  contained. 

Id.,   I   IS.  lOi'd:  L.  isee,   CD.  lie  m  Kim.  TOl). 

f  Siez.  lAm'd,  1BS3.]    Effeel  of  dlacluir««, 

Bxcept  aa  prescribed  in  tbe  next  two  sectionB,  a  . 
granted  as  prescribed  in  this  nrticle,  exonerates  and  di« 
tbe  petitioner  from  ever;  debt,  due  at  the  time  when  ht  u 
his  assignment,  iucludine  a  drrbt  contracted  before  th»l  fl 
though  payable  afterwards;  and  from  every  Ilabilitj-  ir-"— ' 
him,  by  making  or  indorsing  a  iiromissory  note,  or  b; 
drawing,  or  iaaorsing  a  bill  of  exebaage,  before  the  e 
his  assignment;  or  incurred  b.v  b!m,  in  coaseqaence  C-  _ 
menC  b;  any  party  to  such  a  note  or  bill,  of  the  vrholc 
part  of  the  money  secured  thereby,  whether  the  payment  i 
before  or  after  the  execution  of  the  aBsigmnent.  At  anj 
after  one  year  has  elapsed,  since  tbe  recording  of  the  diach 
and  the  petition,  affidavits,  orders,  schedule  and  other  papeni 
which  tbe  discharge  was  granted,  nB  prescribed  ir  — '""  *"' 

one  hundred  atid  eiglity-one  of  this  act,  the  pelit .    .-_. 

upon  proof  of  bis  dlschnrge,  to  the  court  in  which  a  juicM 
shall  have  been  rendered  oeaiust  him,  for  an  order  dina 
the  Judgment  to  tie  cancelted  and  discharged  of  recoid.  " 
apaears  that  he  has  been  discharged  from  tbe  poynieat  o(  I 
judgment,  an  order  must  be  mnde  accordingly,  and  therH 
the  clerk  must  cancel  and  discharge  the  docket  thertot  * 
the  proper  sn I Isf action- piece  of  the  judgment  was  filed.  N) 
of  the  application,  accompanied  with  copies  of  the  papen  ■ 
which  it  Is  made,  must  be  given  to  the  judnmrnt  crediior,  n 
his  written  consent  to  the  granting  of  the  onier  withtati*'ie 
proof  of  the  execution  thereof,  and  If  he  is  not  the  party  mn 
fnvor  the  judgnieiit  iviis  rendernl.  Ihiit  be  is  the  owner  IM 
Is  presented  (o  the  court  uvou  the  aijplicatiuu.  | 

See  II  so  and  81.  art.  3.  R.  S.  j 

I  21N3.  Id. I  esoentton  ■■  to  forelK*  eomtraeta  or  eTc4lM| 

In  eilhor  of  tlic  following  cases,  such  a  discharge  dun  •■>2 
feet  a  debt  or  liability,  founded  upon  a  contract,  onless  it  ^ 
owing,  when  the  petition  was  prpBcnted,  to  s  residait  at^ 
State;  or  the  creditor  haa  executed  a  consent  to  the  dacMfl 
or  has  ap;>enre<l  In  the  proceedings;  or  haa  received  a  diwH 
from  the  trustee:  ^^ 

1.  Where  the  contract  was  made  with  a  peraoQ  not  ■  iMiV 
of  die  State. 
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2.  Wbere  It  was  mado  and  to  be  pertormed  without  the  State. 

3.  Where  the  credlior  was  not,  at  the  time  ol  the  diaciharse, 
a,  resideot  of  tbe  State. 


I  S1S4.  I«.|  KB  to  drbti,  rtc,  to  Ike  United  StatM  ftttd  tk« 
•tmte. 

Such  a  diBcliarge  doea  not  affect: 

1.  A  debt  or  doty  to  the  United  Stntea;  or 

2.  A  debt  or  duly  to  tiie  State,  for  taxoa  or  for  money  received 
or  collected  bjr  any  person  aa  a.  public  officer,  or  in  a  fiduciair 
capacity,  or  a  cauae  of  action  Bpeeifipd  iu  soction  1900  of  thiE 
act,  or  a  judgment  recovered  upon  queh  a  cnuae  of  action. 

Bicept  aa  prescribed  In  this  section,  the  discliarge  exonerates 
the  petitioner  from  a  debt  or  otber  liabiiitj'  to  the  State,  iu  like 
manner  and  to  the  same  extent,  hb  from  a  debt  or  liatdllty  to  ao 
IndlTidnaL 
AM.  7.  H  »  and  BO.  K.  e..  un-d;  h.  ISEe,  cb.  1. 

I  X18B.   Imaalveat  t^  b«   ■•leased   from   laiprlawiineal. 

If,  at  the  time  when  the  discharge  is  granted,  the  petitioner  la 
nnder  arrest,  by  Tirtae  of  an  execution  against  his  person  Issued, 
or  an  order  of  arrest  made^  in  an  action  or  special  proceeding, 
founded  upon  a  debt  or  liabilit;  from  which  be  is  discharged,  u 
prescribed  In  tlie  foregoing  sections  of  this  article,  he  must  be 
released  from  the  arrest,  naon  producing  to  the  officer  his  dis- 
charge, or  a  certified  cop;  of  the  record  thereof.  It  the  adverse 
party  nisbes  to  test  tlie  validity  of  the  discharge,  he  may  pro- 
cure a  new  order  of  arrest,  or  cause  a  new  execotion  to  be  issued, 
as  the  case  requires. 
Art.  «,  I  M.  B.  B. 

I    SISC.    Dtmahtirtltt    vrkeu    vttld. 

A  discharge,  granted  as  prescribed  in  this  article,  la  void,  in 
cltlier  of  the  following  cBses: 

1.  Wbere  the  petitioner  wilfully  swenr«  falsely,  in  the  affidavit 
annexed  to  bis  petition  or  schedule,  or  upon  his  examination  in 
relation  to  any  material  fact,  concerning  his  property  or  his 
debts,  or  to  any  other  material  fact. 

2.  Where,  after  presenting  his  petition,  he  sells,  or  in  any  way 
transfers  or  assigns,  any  of  his  property,  or  collects  any  debt  or 
demand  owing  to  him,  and  does  not  give  a  just  and  trae  account 
thereof,  upon  the  hearing  or  trial,  and  does  not  pay  the  money 
sD  collected,  or  the  value  of  the  property  so  sold,  transferred,  or 
•sslnied,  as  prescribed  in  this  article. 

3.  Where  be  secretes  any  part  of  his  Droperty,  or  a  book, 
voncher,  or  paper  relating  thereto,  with  Intent  to  defraud  his 
creditors. 

4.  Where  he  frandnlently  conceals  the  name  of  any  creditor, 
or  the  sum  owing  to  any  creditor,  or  fraudulently  misstates  such 

5u  Where,  in  order  to  obtain  his  discharge,  he  procures  any 
petWHt  to  become  a  consenting  creditor  wilfully,  intentionally  and 
kaowin«Iy  for  a  snm  not  due  from  him  to  that  person  in  good 
faltb,  or  for  a  snm  greater  Ihan  that  for  which  the  holder  of  a 
demaiid,  pnrcbased  or  assigned,  is  deemed  a  creditor,  aa  pre- 
■eribed  in  thia  arUcle. 
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6.  Wbere  be  pujs,  or  coDsonta  to  the  psyment  of,  anf  porIM 
of  the  debt  or  di'iunud  of  a  creditor,  or  granls  or  couBentfl  to  tf^ 
granting  of  any  gift  or  reward  to  a  creditor,  tipon  an  expren  I 
inmlied  contract,  trust,  or  understanding,  that  the  creditor  I 
paid  or  rewarded  eliould  be  a  consenting  creditor,  or  shooM  d 
■tain  or  desist  from  opposing  the  dixcharge.  ^^ 

7.  Where  he  is  guil^  of  aoy  fraud  whatsoever,  contrur  to  A 
true  intent  of  this  article.  ' 

Art.  S,  I  3B,  B.  S.,  Itu'd. 

t  alB7.   JnTitllalltr   mBT-  be  proved    on  db* 
order  of  arreit,  etc. 
Where  a  person,  who  has  been  discharged  aa  prcacribcd  in  tM 

article,  la  afterwards   arrested  l)y   virtue  of  an  order   of  a" " 
made,  or  an  execution  issued,  in  an  action  founded  u?oa  a 
or   liability  from  which  he  it  so   discharged,   the  adve 
may  oppose   hii   application  to   be   released   from  the   j 
proof,  by  affidavit,  of  any  cause  for  avoiding  the  disch     „  . 
want  of  Jurisdiction,  or  as  speclBed  in  the  last  section.    If  ■ 
•  caose  Is  established,  the  application  must  be  denkd. 
Art.7.  HSlaBa2»B.B.   8ee|E8e,  ut*. 
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ARTIOI.Bi   SEOORD. 


1 


I.  Ifbo  may  be  eiempted.  mud  b;  vlut  emrt. 


S1&2.  Onlec  to  «bow  eanae. 

31«3.  BMrtDi,    etc. 

SUM,  Order    dlrectlnff    aniffiment;    auJfnnient    purHUimt    Iherfitft 

use.  Wb«    dJKlurge    to    be    Ennted;    eSect    tbeieat. 

aieS.  DlKbltie  to  Tx   r«orded.   elc. 

31ST.  PeUUoiwt  to  be  raletcad  Icom  ImprinDOMat. 

use.  DcbU  not  Bffccted,   ate. 

2100.  DlKbine.  wbeo  Toid. 

I   2188.   [Am'd,     1S05.]    Who    mar    be     exempted,    and  by 

An  inEolTent  debtor  taaj  be  exempted  from  arrest,  or  di» 
charged  from  impriiionmeDt,  as  prescribe  iu  tbis  article.  Foi 
that  purpose,  he  luust  appl;,  by  petltiou,  to  tbe  count;  court  of 
the  connty  in  wtiich  be  resides,  or  ie  impriBoned;  or,  if  be  resides 
or  Ib  imprisoued  in  the  city  of  New-yurli,  to  the  supreme  court. 
A  peraon,  who  has  been  admitted  to  the  jail  libertiea',  is  de«med 
to  be  imprisoned,  nithiii  tbe  meaniug  of  this  article. 
3  B.  S.  28.  I  1  (1  Edm.  3B>:  L.  IBSO,  eta.  fttf.    See  t  '^"f-  P0«- 

1  Z189.  CoBteata  of  petition. 

The  petition  must  be  in  writing;  It  must  be  signed  by  the 
insolvent,  and  specify  bis  residence,  and  also,  if  he  is  in  prison, 
the  county  in  which  he  is  Imprisoned,  and  the  cause  of  hie  im- 
priaonment.  It  must  set  forth,  in  sulistanee,  that  he  is  unabi* 
to  pay  all  his  debts  In  full;  that  he  is  willioK  to  assign  his  prop- 
erty for  tbe  benefit  of  all  his  creditors,  aud  in  all  other  reaiiecte 
to  comply  with  the  provisions  of  this  arlitle,  for  the  purpose  o! 
being  exempted  from  arrest  and  imprisonmeat,  as  prescribed 
therein;  and  it  must  pray,  that  upon  his  so  doing,  he  may  there- 
after be  exempted  from  arrest,  by  reason  of  a  debt,  arising  upon 
ft  contract  previously  made;  and  also,  it  he  is  imprisoned,  that 
he  may  be  discharged  from  his  imprisonment.  It  must  be  veri- 
Bed  by  tbe  affidavit  of  the  insolvent,  annexed  thereto,  taken  on 
the  day  of  the  presentation  thereof,  to  the  effect,  that  the  petition 
ia  in  all  respects  true  in  matter  of  fact. 

2  B.  B.  28,  i  1  (3  Edm.  20).      See  I  SlSl,  abtc. 
I    SCIBO.    Petitioner's    aDbedalc. 

The  petitioner  must  annex  to  his  petition,  a  schedule,  in  alt 
respects  similar  to  that  required  oC  en  insolvent,  as  prescribed  Id 
section  2162  of  this  act. 

Id.,  part  at  J  2.    8e«  |  2I«tI,  inte. 

I  ZIOl.  [Ani>«,  18IK(.)    Hta  afldsrlt. 

An  affidavit,  in  the  following  form,  siibscribod  and  taken  by 
tbe  petitioner,  before  the  county  judge,  or,  in  the  city  of  New- 
Tork,  before  a  justice  of  tbe  supreme  court,  must  be  auuexed 
to  the  ached  Die; 
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"  I,  ,  do  Bwear  "  (or  "  affirm  ",  an  the  case  may  be,l  " 

the  matters  of  fact,  gtnted  \n  the  si-hedule  hereto  aaneied, 
in  all  respectB,  just  and  true;  that  I  have  not.  at  aor  time.  • 
any  manuer  whataoever,  diBpoued  of  or  made  over  any  puti 
my  property,  not  exempt  by  expresa  proTfaion  of  law  fi«a  la 
and  sale  by  virtue  of  an  execution,  tor  tb?  future  benefit  of  ■ 
aelf  or  my  family,  or  disposed  of  or  made  over  any  part  of  ■ 

Eroperty,  in  order  to  defranil  any  of  my  creditors;  and  that 
ave  Dot  paid,  aeoured  to  be  paid,  or  in  any  way  composnf 
with,  any  of  my  creditors,  with  a  Tiew  that  tLcy  or  any  of  th 

^c  I  !ica,  aniE. 

I  2iez.    Order  to   atiair  caoae. 

The  petition,  and  the  papers  annexed  thereto,  mnat  he  p-^— 
oented  to  the  court,  and  hied  with  the  clerk.  The  court  m^ 
thereupon  make  an  order,  rp<iuiriiig  nil  the  croditora  of  the  pd( 
tloner  to  show  fause  before  it,  at  a  time  and  place  tberein  qiccfr 
fied,  why  the  prayer  of  the  petitioner  abould  not  be  granted; 
and  directing  that  the  order  be  published  and  Mrred.  in  tlK 
manner  prescribed  in  section  2185  of  this  act.  for  the  pnhDcafln 
and  aervice  of  an  order,  made  as  therein  prescribed. 

M.,  H  3  iDd  4,  imd.    S«  It  3164,  31«.  UH. 

i  aiSS.  HeaFlBK,  etc. 


H 


I    ai»4.   Order    <Ureotl>v     aaalnBeatt    BHlxBHcut 
■vant  thereto. 

An  order,  directing  the  execution  of  nn  aasignnieDt.   mnat 
made  by  the  court,  where  it  appears,  by  the  verdict  of  the  ■" 
or.  If  a  jury  has  not  been   demanded,  or  the  itiror>  have 
discharged  by  reason  of  their  innbility  to  agree,  where  it 
factorily  appears  to  the  court,  as  followB: 

1.  That  the  petitioner  is  unable  to  pay  his  debta 

2.  That  the  schedule  annexed  to  his  petition  ia  trne. 

3.  That  he  has  not  been  guilty  of  anf  fraud  or  co 
In  violation  of  the  provisions  of  this  article. 

4.  That  he  has,  in  all  things,  conformed  to  the  matters  ■■ 
qnired  of  him  by  this   article.  ^ 

The  provisions  of  sections   217S,  2176,   and   2177  of  this 
apply  to  the  order  prescribed  in  this  section,  and  to  the  a^nsB> 
ment  made  in  pursuance  thereof,  except  that  the  trustee  or  Uim 
tees  must  be  nominated,  as  well  as  appointed,  by  the  coart. 

Id.,  H  S  lod  e.  ani'd.      Sh,  bIbo,  ||  SITE,  2179,  2ITT,  aot*. 

f  2195.  n-hen  dlscharse  to  be  vraatcdt  e«ect  tkcnvt 

Upon  the  production,  by  the  petitioner,  of  the  certificates  o( 
the  truRtee  or  trustees,  and  the  county  clerk,  to  the  effect  pre- 
scribed in  section  2178  of  this  act  the  court  must  grant  to  thai 
petitioner  a  disrharKe.  declnrinR  that  the '  petitioner  ia  (oc«t^ 
thereafter  exempted  from  arrest  or  imprisonment,  by  reason  «C 
any  debt  due  at  the  timr  of  making  the  assignment,  or  contracteC 
before  that  time,   though  payable   afterwards;   or  by  reaao*  4B 

roo 


c.  17, 1. 1.  k.  a  CIVIL  PRISONER.  §l  aiee-» 

Roy  llabllitj  Incmred  by  htm,  b;  maktiiB  or  Indorsing  a  praml» 
aorj  note,  ur  by  acceptiDg,  druwing,  or  mc!orBin(;  a  bill  ot  ex- 
change,  before  the  execution  of  the  aungnment;  ur  in  ctmaeqnence 
or  Ihe  payment,  by  any  party  lo  siicli  a  note  or  bill,  of  the  wliole 
or  any  part  of  the  money  seoored  thereby,  whether  the  payment 
is  made  before  or  alter  the  eieention  ot  the  aBsignmeiit,  with 
the  exceptiODH  specified  in  section  2218  of  thij  act.  The  dis- 
charge shall  have  the  efEect  therein  declared,  aa  prescribed  in 
this  section. 

>u  or  art.  T.  ft.  al,  ■m'^t  1.  Am,  cX  2. 
I  3108.  DIsnbarKe  to  ba  r«eop4le«,  atv. 

The  proviaioBs  of  section  2181  of  thia  act  apply  to  the  dis- 
charge,  and  to  tbe  petition  and  other  papers  upon  which  it  was 
granted. 

SccUdb  19,  aiL  7,  B.  S.,  ani'd  br  L.  1808,  cb.  118  (S  Edm.  TOl), 

I  ZI0T.  P«tltl«a«v  to  ba  releoaed  f ran  iKpriBaSBaat. 
If,  at  the  time  vhi?!!  tbe  discharge  is  granted,  the  petitioner  Is 
imprisoned,  by  virtue  ol  an  execution  against  his  person  issued, 
or  of  an  order  of  arrest  made,  in  an  action  or  special  proceeding 
founded  upon  a  debt,  liability,  or  judgment,  as  to  which  he  U 
exempted  from  arrest  or  impHsonmeut,  as  prescril>ed  In  the  last 
section  tat  one,  the  officer  mttBt  forthwith  release  him,  on  pro- 
dnctioa  of  the  discharge,  or  a  certified  copy  of  the  record  thereof, 

W.,    I   11,   am-ii,  ■> 

I  n98.  Dabta  Kot  iiSeetea,  eta. 

A  delit,  demand.  Judgment,  or  decree,  againct  an  insolvent,  dis- 
charged as  prescribed,  in  tbis  article^  is  not  affected  or  impiur«d 
by  the  discha^e;  bat  it  remains  valid  and  effectual,  against  all 
hia  property,  acquired  after  tbe  execution  of  tbe  aasigiiment.  The 
jien,  acquired  br  or  under  a  judgment  or  decree,  upon  any  prop- 
erty' of  the  insolvent,  is  not  affected  by  tbe  discharge. 

VL.    t   13. 

I   nSS.  Disabarre,   irhea  ToM. 

A  discharge,  granted  to  an  Insolvent  as  prescribed  in  this  article, 
is  void.  In  the  same  cases,  so  far  as  they  are  applicable,  in  which 
a  dlsehaise,  granted  as  prescribed  in  article  first  of  this  title, 
is  therein  declared  to  be  void;  and  tbe  validity  ot  such  a  dis- 
charge may  be  tested  in  tbe  same  manner. 

Id.,  f  U.    Sm  U  OB*.  2tSS,  *Dtc. 

6»1 


D,g,t,ioflb,GoogIe 
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article:  third. 

Ditchargeofan  imprisoned  judgment  debtor  from  impt 

3m.  3200.  Wlio   Dui   be  dUcbiried. 

Lent!  oC  petitions    actiMiila. 

vlieD  State  ■  creditor. 


321S.  IMitoi  to  United  8tat«.  eU.,  Dot  to  ba  dlaouort. 

^  «200.  Wbo  iiiBT  be  dlacIutTKed. 

A  persoD  impriBoned  by  virtne  of  an  pi^utJoD  to  collect  a 
b>  loon^r,  issued  in  n  dTJI  action  or  special  proceeding,  ma 
diB..hari[ed  from  the  imprisonment,  ai  proBcrlbed  in  thU  >n 
A  pereon  wlio  hsH  been  admitted  to  the  jail  lilrertlea,  ia  dM 
to  be  iuiHiBoned,  witliiD  the  meaning  oF  this  article. 

3  R.  a.  SI,  i  I  (2  Bdm.  SI).  ■■  im'd.  L.  K*t,  cti.  SBO.  (  1. 

Od  jiutlM'a  tnnKrlpt.  ko  |  3033,  pMt. 

I  aaoi.  [Aaa'd,  1S9S.)  To  wbat  mrart  ap»llcaU*M  t* 
■wde. 

Application  for  such   a   diBcharge  must  l>e   made   by   peti 
addressed  to  the  court  from   which  tbc  eiecntion  issned;  c 
the  county  ci^urt  of  the  cciuiitf  in  which  he  is  Imprisoned;  o^ 
be  is  imprisoned  in  the  city  of  New-Yorlc,  to  the  ■npreme  e 

Id.,  part  at  |  1,  ais-d:  L.   ISSG.   Qb.   Me. 

I  2302,  vrhea  petition  Uky  be  presented, 

A  person  Bo  imprisoned,  may  apply  for  such  a  discbarse 
any  time;  unless  the  sum,  or.  where  be  is  imprisoned  by  tI 
or  two  or  more  eiecutions,  the  HBgregate  of  Ihe  sums,  for  w 
he  in  imprisoned,  exceeds  fire  huDilred  dotlnrs;  in  which  t 
he  cnnnot  present  Biich  a  petition,  until  be  bus  been  impriso 
by  virtue  of  the  execution  or  eieentions,  for  at  least  three  n " 

Id.,  t  2.  Bud  I»rt  of  i  1. 


g  2X03,  Contents  ot  petition)  i 

The  petition  must  l>e  in  wrilint;:  it  must  be  signed  hy  the  i 
tioner:  and  it  most  state  the  cause  of  hia  imprisonment,  by  oet 
forth  a  copy,  or  the  sulisfanee,  of  the  eiecntion,  or.  If  tJ 
are  two  or  more  eiecutions.  o(  ench  of  them.  The  petitit 
must  annex  thereto,  and  present  tlierewith,  a  schedule,  contaii 
a  just  and  true  account  of  nil  his  property,  and  of  all  chaj 
affecting  the  same,  ns  the  nrmerty  and  charges  existed  at 
time  when  be  was  Rrst  imprisoned,  and  also  as  they  exist  at 
time  when  the  petition  is  prepared;  together  with  a  just  and  1 
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acooDiit  of  all  deeds,  BCCuritieB,  bovkH,  vuuclierB,  and  paperai  re- 
lating t«  the  ptopKTtj,  and  to  the  cbarges  tbecenpou. 

2  R.  S.  31.  I  *,  amd. 

I    Sa04.    A«dKTlt    at    petitioner. 

An  affidavit,  in  the  (ullowin£  form,  subscribed  and  taken  bj 
the  petitioner,  on  die  day  ot  tLe  ureseamtiou  ol  ttie  petition, 
moat  be  annexed  to  the  petition  and  achodule: 

"  1, ,  do  swear  "  (or  "  sffirm  ",  as  the  case  msy  be),  "  that 

the  matters  ot  luti,  stated  in  the  petitiuu  auU  sonnlule  heit-Lo 
annexed,  are,  In  all  reaiiects,  just  and  true;  and  that  I  have  not, 
at  any  time  or  in  any  meuuer  ntaatsoever,  disposed  ot  or  uiuile 
over  any  part  of  my  property,  not  exempt  by  express  provislou 
of  law  (rom  levy  and  sule  by  Tirlue  of  an  execution,  for  the  future 
benefit  of  myself  or  my  fumily,  or  disposed  of  or  made  over  any 
part  of  m^  properly,  with  intent  to  injure  or  defraud  any  ot  my 


t  serve,  upon  the  creditor  In  each  e  .    ,   .,     -  .  .. 

of  which  he  Is  imprisoned,  a  copy  of  the  petition  and  of  the 
schedule:  together  with  a  written  notice  of  the  time  when,  sad 
place  wliere,  tbey  will  be  presented.  If,  by  reason  of  changes  oc- 
curriDK  after  the  service,  it  is  necessary,  before  presenting  the 
petition  and  schedule,  to  correct  any  statement  contained  in  the 
Kbedale,  the  correction  may  be  made  by  a  supplemenlal  schedule, 
a  copy  of  which  need  not  be  served,  unless  the  court  bo  directs. 

W,.  i  a,   sni'd. 

I  SZOa.   Id-t  wben 

The  papers,  specific 

upon  the  creditor  or  h ^ ., , 

aome  is  subscribed  to  the  execution;  and.  in  either  case,  in  the 
manner  prescribed  in  this  act  for  the  service  of  a  paper  upon  au 
attorney,  in  an  action  In  the  supreme  court.  Where  Jt  is  made  to  , 
appear  by  affidavit,  to  the  satisfaction  o(  the  court,  that  service 
catiDot,  with  dne  diligence,  be  so  made  within  the  State,  upon 
either,  the  court  may  make  an  order,  prescribing  the  mode  ol 
service,  or  directing  the  pubUcatton  of  a  notice  in  lien  of  lervice, 
in  snch  a  manner  and  for  snch  a  length  of  time,  as  it  thiiUcs 
proper;  and  thereupon,  it  may  direct  an  adjournment  of  tile  hear- 
iog  to  ancb  a  time  as  it  thinks  proper. 

Id.,  par*  of  I  B. 

I  aaOT.  Id.)  *rlie«  BlBte  k  eredltor. 

Where  the  State  Is  a  creditor,  the  papers  most  be  served  upon 
tbe  attorn ey-general,  who  must  represent  the  State  In  the 
proceedings. 

Art.  T.   I   SO,  B,   9. 

I  SS08.  I*r«eeedlBra  OB  itreaentatloB  ot  petltloB. 

Upon  the  presentallnn  of  the  petition,  nehednle.  and  affidaTit. 
with  dne  proof  of  service  nr  publication,  as  prescribed  In  the 
bit  ttire«  sections,  the  court  mnst  make  an  oroer,  dlreotlnit  the 
petitioner  to  be  brought  before  It.  on  a  day  destgiiated  therein; 
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and  on  that  daj,  or  on  surh  other  days  u  it  appointi,  At 
must,  in  a  Bummary  >vuy,  hi^ar  tlie  ailcgutioua  tiuu  ii<>">>l  I 
parties.    II  the  court  ia  BatistieU  that  tiie  petition  iind  mi 
are  correct,  and  tbut  the  petitioner's  proc«e<liiigB  are  joiti 
fair,  it  mast  make  au  order,  directing  the  petitioner  to  eiM4i 
ono  or  more  trustees,  ileaiguateU  in  the  order,  an  aMtgnatit 
all  his  property,  not  expressly  exempt  b7  law  from  leTj  tai  ■ 
by  virtue  of  an  execution;  or  of  so  much  thereof  as  b  •■fiff"^ 
to  satiafj  the  execution  or  execatioaa,  bg  Yutu»  ol  witkh  k 
imprisoned. 

Art.  e,  I  fl,  B.  S.,  am'd. 

I   xaOA.   AdlonpBinent 

Upon  sufficient  cause  being-  shown  by  a  creditor,  the  court  ■ 
frotu  time  to  time,  adjourn  the  bearing;  but  not  to  a  (lay  t 
than  three  months  after  the  presenlatioD  of  the  petitioiu 

Id.,   I   J,   imd. 

I  SaiO.  ProcecdlnSB  «■  mlioDrBcd  day. 

An  objection  to  a  matter  of  form  shall  not  be  recelred  npM 
adjourned  day;  and,  unlosa  the  opposing  creditor  wtiafiH 
court  that  the  proceedingB  on  thf^  part  of  the  petitioDer  ue 
just  and  fair,  the  court  must  direct  an  Bsaigiunent,  as  prMd 
in  the  last  section  hut  one,  and  muat  grant  a  disi^i^,  ai 
Bcribed  in  the  following  sections  of  thie  article. 

Id.,   I  B. 

I  sail.  AnalKBBaeatt  cOeet  Ibere*!.     - 

The  assignment  must  be  acknowledged  or  proved,  aikd  ««ti 
in  like  manner  ss  a  deed  to  be  recorded  In  the  county,  tad  i 


the  schedule  or  otiiervl 


that  real  property  will  pass  thereby,  Ibe  assignment 
recorded  as  a  deed,  in  the  proper  office  for  reoordine  d«edii 
each  county   where   the   real   property   is   situated.    The    "^ 
ment  Tests   in   the  trustee  or   trustees,   for   the   benefit 
judgment  creditors  in  the  execntlona,  by  virtue  of  which  the; 
'b  imprisoned,   all  the  '  ' 


B 


I  2212,  DlHcharce,  whea  to  b«  VMated. 

Upon  the  production,  by  the  petitioner,  of  sntinfaetory  eiH 
that  the  petitioner  hag  actually  delivered  to  the  trustee  or  . 
tees  all  the  property  bo  directed  to  be  aasiBncd,  which  is  eiiwlitej 
delivery;  or  npon  the  TH'tltioner'e  iriving  security,  approved  lij" 
court,  for  the  future  delivery  thereof;  the  court  ranat  loatf  ii* 
der.  dlscharKing  the  petitioner  from  imprinonmeDt,  by  riitM  ■ 
each  execiition,  specified  in  his  petition.  The  sheriff,  npon  —^ 
served  with  a  certified  copy  of  the  order,  must  dlacfaarfC  ■ 
petitioner  as  directed  therein,  without  any  detention  on 

Id.,  tl  10  ■nd  11.    Brr  |  3900.  ante, 

t   22)8.   Petitlsaer'a  propeptr  atlll   llabl*.  _ 

Notwithstanding  anch  a  discharfte,  the  jodgment  creditor InJ 
eie.-ntlon  haa  the  same  remedies,   against  the  properly  ef  ■ 
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petitioner,  (or  any  sain  dna  npon  his  jadgment,  which  he  haij 
before  the  ezecutina  was  Issued;  but  the  petitioner  sbnll  nut, 
except  tLB  is  otherwise  specially  prescribed  in  the  next  section,  be 
again  imprisoned  by  virtue  of  tin  execution  upon  the  Bame  judg- 
ment, or  arrested  in  an  action  thereapou. 

Art.  «,  I  12,  R.  S..  .m-il. 

I  221.4.  Wben  credJtar  w»mT  immmm  KBW  BxaaallOB  KriAln"* 


M.,   I  U. 

I  2210.  FoiTcrB  aad  datle*  of  Irsntpe. 

The  traatee  mnst  collect  the  demande,  and  sell  the  other  prnrv 
ertr  aaaigned  to  him.  He  miut  apply  the  proceeda  thereof,  aliet 
deducting  bia  commlaBlone  aod  espeoEes  allowed  by  law,  aa  tol- 

1.  To  the  payment  of  the  jail  fees,  upon  the  imprisonment  and 
diacharKe  of  the  petitioner. 

2.  If  any  surplus  remains,  ta  the  paymnit  of  the  credltora, 
by  virtne  of  whose  execution  a  the  petitioner  was  Impriaotied, 
when  he  preaented  hla  petition;  or,  if  there  ie  not  enongh  to  pay 
tbem  in  full,  to  the  payment  to  each,  of  a  proportionate  part  of 
the  anm  dne  upon  hla  execution. 

3-  If  any  Burplna  remains,  he  must  pay  it  oTer  to  the  petitioner, 
or  his  executor  or  adminiatrator. 

Personal  aervice  upon  a  creditor,  or  his  attorney,  of  written 
noticp,  of  the  time  and  place  of  nablng  a  dietribntlon,  as  pre- 
siTibed  in  subdivision  second  of  thla  section,  has  the  same  effect 
ma  publishing  a  notice  thereof,  in  a  case  prescribed  by  law. 

Id..    I    IB. 

I  2S16.  Creditor  ibbt  Botify  debtor  to  aitplT  for  dlBohnrKe. 

Where  n  peraon  has  been  imprisoned  by  virtue  of  an  execution, 
for  the  apace  of  three  months  after  he  was  entitled,  by  the  pro- 
Tialoiui  of  tbia  article,  to  apply  for  a  discharge;  and  has  neithc^ 
made  snch  an  application,  nor  applied  for  his  discharge  under  the 
proTiHlons  of  article  first  of  this  title:  the  Judgment  creditor,  by 
Tirtue  of  whose  execntion  he  Is  imoriaoned.  mnv  Bni-ve  upon  the 
prisonpr  a  written  notice,  requiring  him  to  apply  for  bis  discharge, 
according  to  the  provialona  of  thla  article. 

M..   I  10. 

I  221T.  BVeot  of  CBlIar*  bo  t*  *»pjy. 

If  the  prtaoner  does  not,  within  thirty  days  after  personal  aer- 
Tioe  of  snch  n  notice,  either  preaent  a  petition  to  the  proper  eoHrt, 
as  pTPBcribefl  In  article  first  of  this  title,  or  aerye.  upon  the  cred- 
itor Riving  the  notice,  a  copy  of  ft  twfttlon  and  schedule,  with  a. 
juttlt^  of  bis  Intention  to  apply  for  hla  d'arhargp.  aa  preawibed  In 
(his  article;  or  If,  after  such  a  preaentaHon  or  serrice.  he  does  not 
<lU!g*ntly  proceed  thereupon  to  s  deciBton.  he  shall  be  forever 
Mrrrd  from  ohtntnlng  his  dlcchnrge  under  the  proTlsIona  of  this 
•rttde.  or  of  article  first  of  thla  title. 

H..  f  17;  L.  Un,  tt.  4».    Bn  I  »M.  aM*. 


gaaia  DISCHAitOE  of  debtor         cl7,t.l.a.l 

I  aaiS.  Debtor  to  United  Statea,  ete^  ■«!  to  be  41a«baiwc4 

Neittaw  of  the  following  named  persona  shall  be  discharged  tram 
ImpriBonmeot,  uader  tUe  provisions  of  this  article: 

1.  A  person  owing  a  debt  or  duty  to  tlie  UnitM  States. 

2.  A  peraon  owing  a  debt  or  dutr  to  the  State,  for  toxea  or  fo> 
mone;  received  or  collected  b;  any  person,  aa  a,  public  officer  tM 
Id  b  fiduciar;  capncl'y,  or  a  cnase  of  actian  spccIGed  In  seethn 
1909  of  thii  act  or  u  judgment  recovered  upon  such  a  catHe  ¥ 
actiuD. 

FlrU  of  H  20  ana  30,  act.  T,  R.  S.      Bm  I  S194.  utfc 


D,g,t,ioflb,GoOglc 
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ABTIOLB  FOURTH. 

Cartof  the  property  of  a  perionetmfined  for 

t.  xafl.  WlHD  iDd  to  irbat  court  ■pylLcatloD  to  be  coade, 
aaav.  Wbo   miiT    B|>pl;. 
SSI.  Creditor  mnat   relUHjnlsb   •Huclt;. 


1  aatl».  [Am'd,  I8S3.]  When  and  to  whnt  eonvt  a»»liea- 
Uoa  to  k«  Blade. 

Where  a  peraou  is  imprisoned  In  a  State  prison,  for  a  term  IcM 
than  for  life;  or  in  a.  penitentiary  or  county  jail,  (or  a  crimiDkl 
oftenee,  for  a  longer  term  than  one  ;ear;  one  or  more  trustees,  to 
take  charge  of  his  property,  may  be  appointeil,  bh  preBcril>ed  to 
this  article,  by  the  county  conrt  of  the  connty.  or  the  snpreme 
court  in  the  jodldat  district,  where  he  resided  at  the  time  of  hJa 
impriaoninent;  or.  If  be  was  not  then  a  resident  of  the  State, 
where  he  is  imprlaoned. 

2  B.  a.  IB,  itt.  I,  I  1  (E  Edm.  16):  L.  ISW,  cb.  9*9. 
I  WaO.  TVho  mny  npvly. 

A  petition  for  such  sd  appointment  may  be  presented  by  either 
of  the  following  persons: 

1.  A  creditor  of  the  prisoner. 

2.  The  prisoner's  husband,  wife,  or  child. 

3.  One  or  more  oC  bis  next  of  kin,  or,  where  he  owns  real 
Property,   of  bis  heirs  presumptive. 

4.  A  relative  whom  he  la  bound  to  support. 

5.  Aoy  relative  or  other  person.  In  behalf  of  his  infant  child 
or  chUdren. 

Put  Bf  H    1    and  4. 

I  SUI.  Creditor  mnat  reUaqnlak  aeonrlty. 

A  creditor  at  the  prisoner,  who  bDS  a  iudtcment,  mortttage, 
or  other  security,  specified  in  section  21M  of  this  act,  cannot 
apply  for  auch  an  appointvaeut.  with  respect  to  the  debt  so  se- 
cjired,  odIpss  he  appenda  to  or  inclodeH  in  his  petition,  the  declara- 
tioii,  reqnired  by  that  section  from  a  consontitig  creditor;  which 
dtclantion  has  the  same  effect  aa  the  declaration  of  a  consenting 
creditor,   as   therein  specifled. 

Alt.  1.  B.  8.,  I  U.      Sh  I  au».  anU. 
-   1  aaaa.  C»mt*mt»  •<  peUtlen. 

He  petition  must  be  in  writing,  and  verified  by  the  affidaTit 
If  the  petitioner,  to  the  effect,  that  the  matters  of  tact  therein 
*tated  are  true,  to  the  best  of  the  petitioner's  knowledge  and 
heliet.  It  must  set  forth  the  facta,  showing  that  the  applicant 
ii  entitled  to  make  the  application,  and  that  the  application  Is 
■lade  (o  tlte  proper  court;  ibe  name  and  residence  of  each  person, 
»bo  is  entitled  to  loake  such  an  anplication,  as  prescribed  in  the 
lut  Mction  but  one.  except  tbe  fifth  sabdiviaion  thereof;  and  a 

B97 


g§  2223-87  CRIMINAL'S  PROPERTY.  c.n,tV 

brief  deecriptlon  olT  the  property,  real  and  penonal,  of  tfce  1 
ODer,  and  the  value  tbereor.  II  ttie  applii^ant  is  a  crediu^^ 
not  a  resident  ot  the  State,  be  must  annex  to  hia  petitie^ 
papers  specified  in  sectioa  2161  of  thEs  act.  If  any  of  tlie  I 
aerein  required  to  be  set  forth,  cannot  be  ascertained  bj  the; 
tioDer,  alter  the  eierclae  of  due  diligence,  tliat  fact  mM 
stated;  and  the  court  may,  in  its  discretion,  issue  a  itiM  — 
requiring  any  person  to  attend  and  testily,  respecting  tar  ■ 
ter,  which,  iu  its  opinion,  ought  to  be  more  fully  and  cntt 
set  forth. 
Sea  I  stlfll.  inM. 
i  23I2A.  Copr  •<  ■•Btenee  aad  ftflld«.Tf t  fa  %e  preae 

The  petition  must  l>e  accompanied  with  a  copy  of  the 

o(  conviction  of  the  prisoner,  duly  certJGec^  by  the  derfc  o( 
cuPrt  by   which   he   was  sentenced,   under  the  seal  tbercc^ 
gether  with  an  affidavit  of  the  applicant,  stating  that  the  — 
■0  convicted  Is  actually  imprisoned  thereunder. 
Art.  2,  R.  S..  I  2,  Id  pirt. 
I  2224.  PriKieedtBn   npoa  pr*Be»t«Uo>  «t  tke  p*9t 
Upon  the  presentation  of  the  papers,  the  court  may,  ii 
eretloD,  make  an  order,  either  appointing  one  or  m        "' 
tfiistees  of  the  property  of  the  prisoner;  or  reqnirlii 

of  the  prisoner,  and  all  persons  interested  in  his  e ,  _ 

i^ause,  at  a  time  and  place  specified  therein,  why  inch  an  a„_ 
nieot  should  not  be  made.  In  the  latter  ease,  the  order  ■ 
direct  the  manner  of  service  thereof,  by  pobllcatkm  o 


Upoat.__    ..     ..     _.    .      ,_. 

in  the  last  section,  proof  of  the  service  thereof,  aa  r — 
thereby,  must  first  be  made;  whereupon  the  conrt  must  hesr 
allegations  and  proofs  of  the  creditors  and  other  persons  inter 
In  the  estate,  who  appear.  Where  the  prisoner  is  indebted  t( 
person,  the  conrt  must  appoint  one  or  more  trustees,  anlea  I 
persons  interested  in  the  prisoner's  property  pay  the  debt, 
;ive  such  security,  ss  the  court  prescribes,  for  the  payM 
thereof,  either  absolutely,  or  contingeutly  upon  a  recovery  is 
action;  in  which  case,  or  where  the  prisoner  is  not  IndetKcd,! 
court  may  grant  or  delay  the  prayer  of  the  petition,  as  jr-*" 
feqnires. 

I  2229.   BBeet   ot  order  appolaUns  tnut«e. 

The  entry  of  the  order,  appointing  one  or  more  tnistees,  t 
the  filing  of  the  paoers  upon  which  It  was  granted,  rest  is  I 
trustee  or  trustees  all  the  rigiht,  title  and  interest  of  the  priaca 
ji  and  to  aoy  property,  real  or  personal.  Where  the  prbtonevn 
real  property,  an  exemplified  copy  of  the  order  must  be  recocA 
ji  the  proper  office  for  recording  deeds,  In  each  eonnty  wh«e  I 
real  property  is  situated.  "> 

Art.  2.   R.  8.,   I  a.    Sh  1  IITT.  anta  "• 


I  aS2T.  Removal  ot  trnsteei  appalntBeat  of 

Upon  the  application  of  nny  person,  entitled  to  ap 
ler,  appointing  trustees  of  the  prisoner's  property,  i 


y  foraaj 
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a  DOtJoe  as  the  court  prescribes,  bi  the  petitioner,  raid  to  such  other 
puisona  interested,  as  the  court  thinks  proper  to  deaignate,  the  court, 
b;  wbicli  the  order  was  granted,  maj,  in  its  diacretioD,  remoTc  any 
truatee,  and  appoint  another  in  his  place;  or  may  appoint  one  or 
mare  additional  trustees.  The  new  trustee  or  trustees,  so  appointed, 
lutve  the  same  power  and  authority,  are  vested  with  the  same  righl, 
title  and  interest,  and  are  sublect  to  the  same  duties  and  liabiUnes, 
IS  if  be  (H*  thoy  bad  been  appointed  by  the  original  order. 

I  aaiB,  PrUonor'a  pn>p*rtr  ;  how  sppllsd. 

After  deducting  their  connniseions  and  expenses,  allowed  by  law, 
and  paying  the  prisoner's  debts,  the  trustees  may,  from  time  to  time, 
under  the  direction  of  the  court  by  which  they  were  appointed, 
apply  the  surplns  of  any  money  in  their  hands,  to  the  support  of 
the  prisoner's  wife  and  children,  and  of  such  other  relaUres  as  he  la 
bound  to  support,  and  to  the  educaUon  of  bis  children. 

Faitof  l4,art.3,R.e. 

I  >aa9.  Id.;  to  Ih  dallTered  to  him  on  bia  dlMhVK*. 

When  the  prisoner  dies,  oris  lawfully  discharged  from  imprison- 
ment, tbe  trustee  or  trustees  must  deliver  over  to  him,  or  to  his  legal 
r^resentatives,  all  his  property,  remaining  in  their  hands,  after 
daductlng  therefrom  their  lawful  expenses  and  commlssloDS, 

IiL.IU. 

1  MS9.    Applleattloii    of    thb    arU«le    to   paraana    hwretotara 


This  article  applies  to  a  prisoner  who  has  been  sentenced  before 
this  chapter  takea  effect,  and  to  hU  property;  except  where  one  or 
more  trustees  of  his  property  have  been  theretofore  appointed,  by 
(Kuceedings  taken  in  pursuance  of  a  statute  then  ki  force. 


D,g,t,ioflb,GoogIe 


SUMMARY  PROC.  FOR  LAND. 
TITU  n. 


I  22.11.  niipn  tenant  aiar  be  rpmoTcd, 

In   either  of  tbe  following  cases,   a  tmunt  or  1ctm«   at 

or  nt  eufforance,  or  for  part  of  a.  yenr,  or  for  one  or  more  ] . 

of  r^al  pro[>prtj,  including  a  specific  or  undivided  portlMi  at 
hoiiBe.  or  otliiT  <ln'rllinB.  and  Sis  assigns,  undertenants,  or  k~ 
representatives,  niny  be  reniored  tlierefrom,  aa  prescribed  in  1 
title: 

1.  [Am'<.  ]Fie4,]  Where  he  boMs  over  nnd  continoM 
possesBion  of  the  drmlsed  pretnlses,  or  an;  portion  thereof,  ml 
the  txpiration  of  his  terin,  without  the  permlsalon  of  tbe  \t 
lord:  inclurlinR,  elKewhere  than  in  the  city  of  New  York  i 
Bmoklfn,  a  case  where  tbe  person  to  be  removed  beatme 
occupant  of  tbe  preoiiHes  aa  a  serratit  or  emplorce  and  ■ 
relation  of  mBcter  and  setyant  or  employer  and  employM  I  _ 
been  lawfully  (erminBlcd  nr  the  time  fixed  for  snch  occnpaa 
by  tbe  BRTppment  between  tbe  parties,  has  expired:  bnt  v\ 
snch  agreement  the  servant  was  to  be  permitted  to  occnp7  I 
premises  for  a  period  beyond  the  term  of  employment  I 
remoTnt  shall  not  he  had  under  this  snhdiTliiion  unles*  '^^ 
period  BO  permitted  for  ocfupnncy  hng  expired,  or  the  r^»l! 
of  mntitpr  and  servant  or  employer  nnd  employee  was  lawfl 
terminnted  before  the  eipirnfion  of  such  term  of  emfdoroM 
but  nothing  in  this  subdivision  rontalned  aliall  be  constnicd 
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pnteatlng  Uie  remoT&l  of  sach   occupant  in  any  other   lawtul 

2.  Wliere'  he  hokla  over,  without  the  like  penaiMion,  after  a 
defBDlt  ta  the  payment  of  rent,  pursDaut  to  the  agreement 
under  wliieh  the  demised  premUeB  are  heid,  and  a  demand  of 
the  rent  lua  been  made,  or  at  least  three  dajs'  notice  in  writioK, 
reqolrliig.  In  the  alternative,  the  payment  of  the  rent,  or  the 
ponenloa  of  the  premises,  nas  been  served,  In  behalf  of  the 
person  entitled  to  the  rent,  npoa  the  person  owing  it,  as  pre- 
MTibed  in  this  title  for  the  service  o(  a  precept. 

3.  Where  in  any  city  in  this  State  he  holds  over  and  continues 
in  poHCMlon  of  the  tlemised  premises,  or  any  portion  thereof, 
after  defaolt  In  the  payment,  for  sixty  days  after  the  same 
•hoJl  be  payable,  of  any  taxes  or  aHBexsmeiitB  levied  on  such 
deiBised  premioes  nliich  he  has  agreed  in  writing  to  pay  pur- 
snaat  to  the  BEreemcnt  under  which  the  demised  premises  are 
hel^  and  a  demand  for  the  payaent  of  such  ta^ea  or  (usessments 
haa  been  made,  or  at  least  three  days'  notice  in  writing,  requiring, 
ia  the  alteraalive,  the  payment  thereof  and  of  an;  Interest  and 
penalty  thereon,  or  the  posBesHion  of  the  premises,  has  been 
■erred,  in  behalf  of  the  landlord,  upon  the  lessee,  as  preecril>ed 
in  thia  title  for  the  service  of  a  precept.  An  acceptance  of  any 
rent  bj  tbe  leaaor  or  his  legal  reprcBontatlyes  shall  not  be 
conatrned  aa  a  waiver  of  the  agreement  of  the  lessee  to  pay 
taiea  or  asseaiments,  so  aa  to  preclude  the  lessor  from  the 
beueSts  of  this  chapter. 

t.  Where  he,  being  in  possesBion  under  a  lease  for  a  term  of 
three  years  or  less,  has,  during  the  term,  taken  the  benefit  of 
an  insolvent  act,  or  has  been  adjudicated  a  bankrupt,  under  a 
bankm^  law  of  the  United  States. 

B-  Where  the  demised  premiseB,  or  any  part  thereof,  sre  used 
or  occupied  as  a  bowdy-honse  or  houite  of  assignation  for  lewd 

~  '-r  any  illegal  trade  or  manufacture,  or  other  illegal 


a  i 

V. 


t  R.  a.  BU.  I  M  U  Edm.  US). 


_  . . .  _  iSta.  Ob.  IBS;  ilB,  f  BE,  iddtd 

7M,  I  1   <T  Edm.  SK),   and  L.  1ST3,  cb.  BBS,  |  I  (S  Bdm. 
■  —•  .ni'd.  , 

I  tSML  FerBOM  koIdlaK  orrr  land  sold,  ttc,  mar  I>e  **- 

In  rither  of  the  following  cases,  a  person,  who  holds  over  and 
cootlnDea  In  poMession  of  real  property,  after  notice  to  quit  the 
Mme  has  been  given,  as  prescribed  In  section  2236  of  this  act, 
and  his  assigns,  tenants,  or  legal  representatives,  may  be  re- 
moved therefrom,  as  preseribed  in  this  title: 

1.  Where  the  pr<q>erty  has  been  sold  by  virtue  of  an  execution 
ajtainst  him,  or  a  periuin  under  ,whom  he  claims,  and  a  title 
nader  tbe  sale  has  oeen  perfected. 

2.  Where  the  property  has  been  dniy  sold,  upon  the  foreclosure, 
tiy  proceedlnes  taken  as  prescribed  In  title  ninth  of  this  chapter, 
of  ■  mortnge.  execnted  tiy  him.  or  a  peraon  nnder  whom  he 
dtfana,  anid  the  title"  under  the  foreclosure  has  been  dn)y 
Vnfected. 

8.  Where  he  ocmplea  or  holds  the  property,  under  an  agreement 
•Wi  tte  owner  to  occupy  nnd  cultivate  II  upon  snares,  (w 
lor  a  share  of  the  crops,  and  the  time,  fixed  in  the  agreemeoit 
lot  hb  oeenpancT,  has  expired. 


B8  8388-88  SUMMAHY  PROC:.  FOR  LAND. 

4.  [AiB'd,  18»4.]  Where  he,  or  the  person  to  irhoa  h 
■Dcceeded,  has  intruded  into,  or  aqualted  upon,  any  real  ge 
without  the  permiasion  ol  the  perBon  entitled  to  the  p* 
thereof,  aad  the  occupauc;,  thus  commenced,  has  coutinncd^ 
out  permiBBion  from  the  latter;  or,  after  a  permiuion  gl 
him  has  been  revoked,  aud  notice  of  the  reTocatloa  ( 
the  person  or  peraous  to  be  removed. 

Bubd.  4  of  I  SS,  R.  B.,  mo'd;  L.  ISH,  cli.  lOB,  ud  |  U,  R.  S-ibfl 


I  aXSS.   Id. I   In   CMC  of  forcible  catrr  • 

An  entry  shall  not  be  made  into  real  property,  bot  i«  • 
where  entry   is  given   by  law;   and,   in   BDch   a   caie,  odf 
peaceable  manner,  not  with  atrong  hand,  nor  with  mnltit 
people.     A  person  who  makes  a  forcible  eDtry  forblddfu  by  fl 
section,  or  who,  having  peaceably  entered  tipon  wal  p  " 
holds  the  possession  thereof  by  force,  and  his  t  "' — 
tenants,   and  legal  representatiyes,  may   be  r 
as  prescribed  In  this  title. 

3  B.  a.  DOT,  ft  1  ("d  2  (2  Earn.  E28). 

f  3S84.   [Am'd,  1S8B.1    ApplleaUonj  to  wbow   Made. 

Application   for   removal   of   a   person   from   real  propeTtr,J 
prescribed   in   thia  title,   may   be   made  to  the   county  jnd|r" 
special  county  judge  of  the  county  or  a  jasticc  oC  the  pt" 
the  city  or  town  or  the  mayor  or  recorder  of  the  ci&  » 
the  reiU  property,  or  a  portion  thereof,  is  situated.     AppI 
may   also   be   made,   if   the   property,   or   a   portion   therec^J 
situated  in  the  city  of  New  York  to  a  judge  of  the  city  coai 
the  eity  of  New  York  or  the  district  court  of  the  district  w 
which  the  property,  or  a  portion  thereof,   is  situated,  i 
judge  of  such  court  be  for  any  reason  disqualified,  to  th 
court  of  an  adjoining  district;  if  in  the  city  of  BrooUyn,  ti 
police  justice  of  that  city;  if  in  the  city  of  Albany,  or  In  the* 
of  Troy,  to  a  justice  of  the  justices'  court  of  that  city;  if  in  tbe^ 
of  Tonkers,   to  the  city  judtte  of  that  city;   if  in  the  dtlMB 
Syracuse,    Rochester   or   Buffalo,   to   a   judge   of   the   monlr^ 
Aturt  of  said  cities.     Where  the  property  is  situated  in  an  is 
porated   village,   the   boundaries  of   whit^   embrace  portwM 
two  or  more  towns,  application  may  be  made  to  a  justice  itm 
peace  of  either  town,  who  keeps  on  office  in  the  village. 

Bf<-IlDD  ZS,  R.  S.,  am'd;  L.  ISIO.  vb.  193  (3  Bdm.  fi2B)i  C«ut., 
CoTKt.   IMe.    nit.  a,   I  IB;   L.    1A40,  trh.  SOS;    L.   18G1,  cb.   VM: 
art,  e,  I  IS;  L.  IBM,  ci.  zm.  I  B;  L.  IRTS.  rb.  3BB.  |  1 ;  Lu  18B1.  <*.  U-^ 
I-,   IBSf.  tb.   34*,   1   77,   labd.  Z:  L.    1SH8,   eh.   isa  »  earn.  8«;  0*  tt. 
I  66,  ain'd;  L.  ISTO,  pa,  T41,   9  4  (7  Edm.  7741:  L,   1877.  rh.  ISI;  U  ^ 
cb,  888:  L,  iS21,  tb.  47.  I  1:  I..  1R34,  ch.  371,  U  1  ind  19;  L.  lin  *,■ 
13S,  f  si:  L.  INTO,  <:b..4T0.  |  IS;  U  1«M.  eb.  M,  I  S:  1^  ^ 


LIS;] 


18»,  i: 


I  XtSS.  Petition  br  person  entitled  to  posaeaBlon. 

The  application  may  be  made  by  the  landlord  or  tessor  of  ■ 
demised  premises;  (he  purchaser,  upon  the  executioD  or  tt 
closure  snle;  the  person  forcibly  put  out  or  kept  out;  (he  PB4 
with  whom,  as  owner,  the  nereement  was  made,  or  the  o<4j 
of  the  property  occupied  under  an   afcreement,  to  cultifite  • 

Eroperty  upon  ahnrea.  or  for  s  share  of  the  crops;  or  the  ftM 
iwfully  entitled  to  tbe  posscoRinn  of  the  property  intndel  ■ 
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or  aqaatt^  npon,  as  the  case  reqnires;  or  by  thp  legal  repre- 
seutBtiTe.  agent,  or  uHEignee  of  the  landlord,  purchaser,  or  other 
penoo,  so  eatitled  to  upplf .  '-The  applicant  muat  present  to  the 
judfe  or  justice,  s  written  petition,  verified  in  like  manner  aa 
a  Teri&ed  complaint  in  an  action  brought  in  the  supreme  court: 
describing'  the  premises  of  which  the  possession  is  claimed,  and 
the  Interest  therein  of  the  petitioner,  or  the  person  whom  he 
represeula;  statitig  the  facts,  n-hich,  according  to  the  proTiaiona 
of  this  title,  authorise  the  application  bj  the  petitioner,  and  the 
removal  of  the  person  In  possession;  naming,  or  otherwise  in- 
telligibly designating  the  person  or  peraouB  against  whom  the 
special  proceeding  is  instituted,  and.  If  there  are  two  or  more 
mrh  persons,  and  some  are  undertenaatB  or  aasigne,  specifying 
vbo  are  principals  or  tenants,  and  who  are  undertenants  or 
uaigUB;  and  praying  for  a  final  order  to  remove  him  or  them 
accMdiuKlr. 
BKlton  3.  S.  and  39.  R.  3..  iDi'll  ind  00D*idM*te4.    8h  1  T.  &  O.  BBS. 

I  3230.   Hotlec  to   be  streii   in   certain   caaea. 

Where  the  person  to  be  removed  ie  a  teaaot  at  will,  or  at 
BDfferanoe,  the  petition  must  state  the  facte,  showing  that 
the  tenancy  has  been  terminated,  by  giving  noticr,  as  reqnlred 
l?  law.  Where  the  application  is  made  in  a  case  speclSed  in 
•ection  2232  of  this  act,  the  petition  must  statt  that  a  notice.  In 
bebalt  of  the  applicant,  requiring  all  persona  occupying  the 
propnty  to  qnit  the  same,  by  a  day  specified,  has  been  either 
served  personally  npon  the  person  or  persons  to  be  removed,  ot 
affixed  conspicuously  upon  the  property,  at  least  ten  days  before 
the  day  specified  therein. 

StctVia  tl,  B.  S.,  BDd  I.  IWT.  tb.  38e.  if  2  (Dd  3  ^*  Bdm.  SIT). 

f  assr.  FeMUoa  br  nelclibor   of  b>iv«r->«>"'«>  '*"• 

An  owner  or  tenant  of  real  property,  in  the  immediate  neigh- 
borhood of  other  demised  real  property,  which  la  used  or  occupied 
as  a  bawdy-honse,  or  house  of  assignation  for  lewd  persons,  may 
serve  penonally  upon  the  owner  or  landlord  of  the  premises,  so 
nwd  or  occupied,  or  upon  hia  agent,  a  written  notice,  requiring 
the  owner  or  landlord  to  toake  an  applicafion  for  the  remnval 
of  the  person  so  using  or  occupying  trie  same.  If  the  owner  or 
Undlord,  or  his  agent,  does  not  make  nuch  an  application,  within 
five  days  thereafter;  or  having  made  it,  does  not  in  good  foith 
(Uligently  prosecute  II;  the  person  giving  the  notice  may  ninke 
meh  an  application,  statlw!  In  his  petition,  the  fact  bo  entitling 
hill  to  make  it.  Such  an  application  has  the  finme  elTeet,  eicept 
as  otherwise  esiwesBly  prescribed  in  this  title,  as  if  the  applicant 
<raa  the  landlord  or  leaaor  of  the  premises. 

■cetiOM  M  UMI  ei.  B.  a.;  L.  ISBB,  cb.  764  (T  Bdm.  33S). 


The   jodge    or   instice,    to   whom   l   ^ 

prescribed  In  either  of  the  foregoing  sections  of  this  title,  must 
therenpon  Isane  a  precept,  directed  to  the  person  or  persons 
designated  in  the  petifinn.  ss  being  fn  noispHBlon  of  (he  property, 
tnil  twiniring  him  or  them  forthwith  to  remove  from  the  prop- 
erty, de«cril>lng  It  or  to  ahow  cause,  before  him,  at  a  time  and 
pUce  apMified   In   the  precept,   why  poMeMioD   of  th«  property 
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should  not  be  delivered  to  the  petltioaer,  or,  in  tbe 
in  the  last  section,  to  tlie  owoer  or  laodlord.  The  ,.— ,.  _. 
be  returnable,  not  less  than  three  uor  more  than  five  dvt^ 
it  is  issued;  except  that,  where  the  proceeding  is  taken,  npMH 
ground  that  a.  tenant  contiauea  in  posaeaslon  ol  d^mlMd  i* 
after  the  expiration  of  bia  term,  njtfaoat  the  gwnniMltt 
landlord,  and  the  application  ia  made  on  tbe  da;  of  the  ei 
of  the  lease,  or  ou  the  next  day  thereafter,  the  preccl*  — ,„ 
the  discretion  of  the  judge  or  jiiBtice,  t>e  mode  retoniKble  <■■ 
day  on  which  it  is  isaued,  at  any  time  after  twelve  o'doi^  IT^ 
and  before  six  o'clock  in  the  afternoon. 
Senlop  90,  B.  S.,  im-d;  L.  18S1.  eh.  460:  L.  1808.  di.  SM,  1 1  ( 

I  X28ft.   M.|  iH  New-Tork  ottr- 

In  the  city  of  New-Tork,   where  the  application  Is  i 

diatrict  court,  the  petition  must  t>e  filed  with,  and  the  i 
muat  be  iasued  by,  tbe  clerk  of  the  court;  and  the  precept  i 
be  made  returnable  before  the  court,  at  the  place  deiifni. 
pursuant  to  law,  tor  holding  the  court;  and  all  sabaeqnfiit  I 
ceedlngs  in  tbe  cause  must  l>e  had  at  that  place,  except  ii ' 
wise  preacribed  in  section  2246  of  this  act.  If,  upon  the  i 
of  tbe  precept,  or  upon  an  adjourned  day.  the  juotlee  Is  r 
by  reason  of  nbaence  from  tbe  court  room  or  aiekoeas,  t 
ihf-  cause,  or  it  la  abown  by  affidavit  that  he  is  for  any  i«MI 
dIaquallGed  to  sit  In  the  cause,  or  is  a  neeeM&ry.and  mtM 
witness  for  either  party,  a  justice  of  any  other  dittriet  covt' 
the  city  may  act  in  his  place  at  the  same  conrt  room. 

L.  ISeS.  cb.  ISe,  (S  l»m.  m:  Co.  Pivc..  |  08;  I^  ISTO.  4.  W.  f 
L.  ISTT.  cb.  18T,  I  1.    3m  I  S3(n.  poM. 

I  3240.  Id.)  hoTT  Hcpved. 

The  precept  must  l>e  eerred  as  followa: 

1.  By  delivering,  to  the  peraon  to  whom  It  is  directed,  or, 
it  ia  directed  to  a  corporation,  to  an  officer  of  the  cotpontii 
upon  whom  a  summons,  isaued  out  of  the  supreme  eoort  ta  I 
action  against  tbe  corporation,   might  be  serred,  a  copy  of  ■ 

it,  and  at  the  aame  time  ahowing  him  the  origiiuL 

f  the  person,  to  whom  the  precept  ia  directed,  resides  ia 
cicy  or  town  In  which  the  property  ia  situated,  but  Is  atamt  B 
hia  dwelling-house,   service  may  be   made  by   dellverlBg  ■  « 
thereof  at  his  dwelling-house,  to  a  person  of  suitable  sge  i 
discretion,   who  resides   there;   or,   if  no  such  person  can,  • 
reasonable  diligence,  be  found  there,  np4Mi   whom  to  Mslie  u-  j 
vice,  then  by  delivering  a  copy  of  the  precept,  at  the  pro^M 
sought  to  bo  recovered,  either  to  some  person  of  anltatrie  age  M 
discretion  residing  there,  or  if  no  such  person  can  be  found  A 
to  any  person  of  suitable  age  and  discretion  employed  there. 

3.  Where  aervice  cannot,  with  reasonable  diligence,  be  W 
as  prescribed  in  either  of  tbe  foregoing  anbdiiialotu  of  thk  i 
tion,  by  affixing  a  copy  of  the  precept  npon  a  conapicnoo)  ] 
of  the  property. 

If  the  precept  is  returnable  on  the  day  on  which  It  is  M 
It  must  be  served  at  least  two  honra  before  the  hour  st  wl 
It  is  retamable;  in  every  other  case.  It  must  be  serred  at  li 
two  days  before  the  day  on  which  It  1b  retamable. 

asctkn  U,  B.  B.1  U  IWT,  cb.  884.  mhI  L.  1888,  d.  83S  <T  ttm.  **■ 


1.  iPf  tt 
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I  3X41.  Dntr  of  pevnion  to  wbom  cvpr   ot  precept  la    >>•-- 

UTCFVd. 

A  peraon,  to  whom  a  copj  o(  a  precept,  directed  to  another,  is 
delivered,  us  prescribed  id  tliis  title,  iniint.  without  any  avoidable 
drlo;,  deliTer  it  to  tbe  persoD  to  whom  it  ia  directed,  if  be  con  be 
found  wittiiu  the  same  town  or  city;  or,  if  lie  caouot  be  bo  found, 
to  hiti  agent  therein;  and  If  neitner  can  be  bo  found,  after  the 
eiercixe  ot  reaaomible  diligence,  before  the  lime  wlien  the  precept 
'a  returnable,  to  tbe  judge  or  justice  who  issued  the  Eamc,  at  toe 
tiiue  of  the  reluru  thereof,  with  a  writleu  KtateiiicDt  Indorsed 
thereupoo,  that  lie  hna  been  unable,  after  the  exercise  of  renson- 
ible  diligence,  to  find  the  person  to  -whoin  the  precept  is  directed, 
or  his  ageat,  within  tbe  town  or  city.  A  person,  n'bo  wilfnlly 
Tiolates  any  provisionB  of  this  section,  is  guilly  of  a  raiBdemeanor: 
and,  if  he  is  n  tenant  upon  the  property,  forfeits  to  his  landlord 
the  Tniue  of  three  years'  rent  of  tbe  preuiiseB  occupied  by  him. 
A  cop;  ot  this  section  must  be  indorsed  upon  each  copy  of  a  pre- 
cept, served  otherwise  than  personally  unon  the  person  to  whom 
it  Is  directed. 

L.  ISeS.  cb.  BS8,  I  S  (T  Edm.  mS):  and  t  B.  S.  T1S.  |  27  U  KOm.  e»U. 

i  SS4X.  WheB  pveeept  to  be  aervcd  on  iKBdlord  of 
kai*«r.b*a*«,  cte. 

Where  the  case  is  within  section  2237  of  this  act,  the  precept 
mnst  be  directed  to  and  served  upon  the  owner  or  landlord,  or  his 
sjtent,  and  rilso  upon  the  tenant  or  occnpant  of  the  property. 
Either  or  both  of  them  may,  upon  the- return  day,  sppear  and 
sliow  cause  why  the  tenant  or  occupant  should  not  be  removed 
from  the  property. 

Puts  or  H  B3  IDd  Ml  L.  laea.  cS.  TG4  (T  Edm.  330). 

I  KMS.   Proof  ot  service   ot  jireccpt. 

At  the  time  ^rben  the  precept  ia  returnable,  the  petitioner 
mut,  uQlees  the  adverse  parly  aijieurs,  make  due  proof  of  the 
■errlce  thereof,  showing  Ihc  time,  and  the  place  and  manner  of 
•ervlce;  and,  unless  service  was  made  persoually  upon  the  advemc 
party,  or  bf  affixing  a  copy  of  the  precept,  the  nunie  of  the  per- 
son to  whom  a  copy  of  Ibc  precel>t  was  delivered,  if  his  name  can 
be  ascertained  with  reSEonable  diligence.  Where  serrico  is  made 
by  n  sheriff,  constable,  or  marshal,  it  may  be  proved  by  hia  cer- 
tiBeale,  stating  tlic  facln. 

SkIIso  S3.   B.  S.,  Blw  I  32,  rnoM;  L.  ISaS.  cb.  828  {T  Kdm.  330). 

I   ZZ44.    [Am'd,    180S.]     Aniwer. 

At  the  time  when  the  precept  is  returnalilc  without  waiting  as. 
I)r«scribed  in  an  action  before  a  justice  of  tbe  peace,  or  In  a  dis- 
trict court  in  the  rily  of  New  York,  the  iiersun  to  whom  it  is 
directed  or  bis  landlord,  or  any  person  in  Dussessiou  or  claiming 
[Knsession  of  the  premises,  or  a  part  thereof,  miiy  file  with  tho 
jadge  or  justice  n*oo  issued  the. precept,  or  with  the  clerk  ot  the 
«wn,  a  written  answer,  verified  in  like  manner  as  a  verified 
answer  in  au  action  in  the  supreme  court,  denyinc  Rcnerally  the 
tUepitionB,  or  specifically  any  material  allegalion  of  the  oetition, 
or  setting  forth  n  steteinent  of  any  new  tnatler  const i luting  a 
legal  or  equitable  defence,  or  counferclnim.  Such  defence  or 
coonterclaim   maf  be  set  np  and  established  in  like  manner  m 
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thongb  the  claim  for  rent  in  Buch  proccedluK  wbb  th«  subject  o( 
•n  action. 

.     L.  1808.  ek.  TOO. 

I  2248.  iHDca  vpon  forotblc  eatrr  or  detabier. 

Wbere  the  application  is  tounded  upon  an  nllegatlon  of  forciUe 
entry  or  forcible  holding  out,  the  petitioner  must  allege  and  prore 
that  he  was  peaceablr  In  actual  poBaeaBloa  of  the  property,  at  tbe 
time  of  a  forcible  entry,  or  in  constructive  poascasioa.  at  the  time 
of  a  forcible  holding  out;  and  the  adTcrse  party  must  either  deny 
the  forcible  entry,  or  the  forcible  holding  out,  or  allege,  in  his 
defence,  that  he,  or  his  anceetor,  or  those  whose  interest  he 
claima,  had  been  In  quiet  poaaeBgion  of  the  property,  for  Ihnt 
yenra  together  neit  before  the  alleged  forcible  entry  or  detainer; 
and  that  his  inlcreat  ia  not  ended  or  determined,  at  the  time  of 
the  trial. 

Id.,  H  >  iDd  11,  iin'd. 

I  324a.  IB  H.  Y.  district  eamrt,  eaaae  br7  %e  tmuafcrrcd 
to  Mother  coart  for  tri«l. 

In  n  district  court  ol  the  city  of  New-Tork,  at  the  time  of 
joining  issue,  the  justice  sitting  in  the  cause  inay,  la  his  discre- 
tion, upon  motion  of  either  party,  or,  if  no  justice  is  preamt,  the 
clerk  may,  by  consent  of  both  parties,  make  an  order  translerring 
tbe  cause  tor  trial,  to  a  district  court  of  an  adjoining  district, 
nhicb  thereupon  has  the  same  jurisdiction  and  power  at  its  own 
court  house,  as  if  the  property  was  situate  witnin  it*  district. 

L.  ISTT,  cb.  1ST,  1  2,  am'd. 

I  2X4T.   [Am'd,  1S61  >««  1882.]    TtIkI. 

The  THaues  joined  by  the  petition  and  answer  must  be  tried  by 
tbe  judge  or  justice,  nnlesa  either  party  to  such  proceedings  shall, 
at  the  time  deaiguated  in  aucb  precept  for  showing  cause,  demsnd 
a  jury  and  at  the  time  of  such  demand  pay  to  such  Jndge  or 
Justice  the  necessary  costs  and  expenses  of  obtaining  such  jury. 
If  a  jury  be  demanded  aud  such  coala  and  exoensea  be  paid,  the 
judge  or  juatice  with  whom  such  petition  a'bftU  be  filed  shall 
nominate  twelve  reputable  peraons  qualified  to  serve  as  jurors  in 
courts  of  record,  and  shall  issue  his  precept  directed  to  the  sherUE 
or  one  of  tbe  constables  of  the  county,  or  any  constable  or  marshal 
of  the  city  or  town,  commanding  bim  to  summon  the  persons  so 
nominated  to  appear  before  such  judge  or  justice  at  such  time 
or  place  as  he  sball  therein  appoint,  not  more  than  three  days 
from  the  date  thereof,  for  the  purpose  of  trying  the  said  matters 
in  difference.  Six  of  the  persons  so  summoned  sliall  be  drawn  in 
like  manner  as  jurors  in  iusticcs'  courts,  and  sbull  1k>  sworn  by 
soch  judge  or  justice  well  and  truly  to  hear,  try  and  determine 
the  matters  In  difference  between  the  parties.  After  henring  tbe 
allegations  and  proofs  of  the  parlies.  Uie  said  jury  idiall  be  kept 
together  until  they  agree  on  their  verdict,  by  the  sheriff  or  one 
of  his  deputies,  or  a  conatable,  or  by  aome  proper  person  ap- 
pointed by  the  judge  or  justice  for  that  purpose,  who  shall  be 
sworn  to  keep  such  jury  as  is  usual  in  like  esses  of  cnnrta  of 
record.  If  such  jury  cannot  agree  after  being  kept  together  for 
such  time  as  such  judge  or  justice  ahall  deem  reasonable,  he  maj 
discharge  them  and  nominate  a  new  jury,  and  isioe  a  new  pK- 
cept  In  manner  aforesaid. 


.Google 
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I  XM8.  Adloanunent. 

At  the  time  when  Issue  is  joined,  the  Judge  oi  justice  may,  in 
biK  discretioD,  at  tbe  request  of  either  part;,  and  upon  proof  to. 
his  Mtisfactiou,  by  AtSaavit  or  oral!;,  thi^:  an  adjottratnetit  la 
neccBBirj,  to  enible  the  applicant  to  procure  his  necesaary  wlt- 
DEMM,  or  by  coDseut  of  ill  the  partieH  who  appear,  adjourn  the 
trial  of  the  issue,  but  not  more  than  ten  daye;  except  by  consent 


I  SS40.  PiBal  orller  bpob  tPlnl. 

If  sufficient  CHQse  is  not  shown  opon  the  return  of  the  precept; 
or  if  the  verdict  of  the  Jury,  or  the  detision  of  the  Judite  or  Jue- 

tire,  upon  a  trinl  without  a.  jury,  is  in  favor  of  the  petitioner; 
the  jndBe  or  Jnslice  must  make  a  final  order,  awarding  to  the 
petitioner  the  delivery  of  the  poBsesslon  of  the  property;  except 
that,  where  the  case  li  uilhin  section  2237  of  this  act,  the  final 
order  mnst  direct  the  renio»ai  of  the  occupant.  In  either  case, 
tlie  final  order  mnst  award  to  the  petitioner  the  costs  of  the 
special  proceeding.  If  the  verdict  or  decision  is  in  favor  of  the 
person  anewering,  the  judge  or  justice  must  make  a  final  order 
accordingly,  and  awarding  to  him  the  coats  of  the  special  pro- 
id..  H  33.  SB  and  El.    Bh  L.  IMS,  cb.  IM  (3  Bdm.  BU). 

I  ZaSO.  [Am'd,  ISSa.]    AnoBBt  of  eostat  bow  ooll«eted. 

Costa,  when  allowed,  and  the  fees  of  officers,  except  where  a 
tee  1*  specially  given  hi  chapter  twenty-one  of  this  net,  must  be 
at  tbe  rate  allowed  by  law  In  an  action  in  a  Justice's  court,  [  ] 
and  are  limited  in  lilte  manner;  unleae  the  application  Is  founded 
upon  an  allegation-  of  forcible  entry  or  forcible  holding  out:  in 
which  case,  the  Judge  or  justice  may  award  to  the  sticcesstul 
IMtrt;  a  Gxed  sum  as  costs,  not  exceeding  fifty  dollars,  in  addition 
to  his  disbursements.  If  the  final  order  is  made  by  a  county 
jodge,  or  a  special  county  judge,  or  by  a  mayor  or  recorder,  an 
execution  to  collect  the  coats  may  be  issued  thereupon  as  if  It 
was  a  jadsment  of  a  jastice  of  the  peace  of  the  same  city  or 
county;  and  for  that  purpose  the  officer  takes  the  place  of  a  jus- 
tice of  ttie  peace.  In  every  other  case  [  ]  an  execution  may  be 
imied  to  collect  the  costs  awarded  thereby  [  1  as  if  the  final 
order  was  a  Jodgment,  rendered  In  tbe  court,  of  which  the  judge 
or  justice  is  tbe  presiding  officer. 
U.,  H  U,  IS.  Sa  sad  part  M  |  01,  ani'd 


I  aam.   [Am'd,  ISSZ.]    WnFFunt  to  dlapoaseH  defendBBt. 

Where  the  final  order  is  in  favor  of  the  petitioner,  the  Judge 
or  justice  must  tberenoon  issue  a  warrant,  under  his  hand,  di- 
rected to  tbe  sberiff  of  the  county,  or  to  any  constable  or  marshal 
of  the  city  or  town,  in  which  the  proper^,  or  a  portion  thereof, 
is  tstnated,  or  if  it  is  not  situated  in  a  city,  to  any  constable  of 
■ny  town  in  the  county,  describing  the  property,  and  commanding 
tbe  officer  to  remove  all  persons  therefrom,  and  also,  except 
where  the  case  is  within  section  223T  of  this  act,  to  put  the 
petitioner  into  the  fuU  possession  .thereof. 

U..  H  la  33  iDd  n.  lite  L.  isei,  eb.  684;  aln,  D  U.  GB,  es,  «,  uDd  L. 
IMt.  A.  79t  (T  mm.  tX). 
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{  3302.   BseoBtlon  of  iTKrimnt. 

Ttie  uffiL't^r,  lo  nliom  the  wurnint  is  directed  and  delivered, 
"must  execute  it,  according  to  the  command  thereof,  between  tb« 
hours  of  auDrise  aod'sunseL 

11.  s..  I  <o. 

I  23ts3.  'Wliea  nrarrant  twnccla  leaaet  ezoepUsn. 
The  igsuiug  of  a  warrant  lor  the  removal  of  a  tenant  from 
demised  preniieeB,  cancels  the  agreement  for  tbe  use  of  the  piein- 
Uea,  if  anf,  under  which  the  person  removed  held  them;  and 
nnnula  accordingly  the  relation  of  landlord  and  tenant,  except 
that  it  does  not  iireveut  a  landlord  from  recovering,  by  *etion, 
an;  sum  of  money,  which  was,  at  the  time  when  the  precept  was 
isEUed,  t>aynble  bg  the  terms  of  the  agreement,  as  rent  for  the 
premises:  or  the  reaisonnble  value  of  the  use  and  occupation 
thereof,  to  the  time  when  the  warrant  was  issued,  for  any  period 
of  lime,  wllh  respect  to  which  the  agreement  does  not  make  aay 
special  provision  for  pnymciit  ot  rent. 

Id..   I  43,   ulio.  1  60:   L.  ises,   ch.  7M  <T  Kilm.  338). 

i   2204.   [Ain'd,   1S85.]    ^Vm-rrmntt  nlicii  mmd  hsw    BtaycA. 

The  party,  against  whom  a  final  order  is  made,  reqairinK  Ibe 
delivery  of  jtossenKion  lo  the  iietitioner,  may,  at  any  time  before 
a  warrant  is  issued,  stay  the  Issuing  thereof;  and  alwj  stay  an 
execution  to  collect  the  costs,  .as  follows: 

1.  Where  the  final  order  establiBhes  that  a  lessee  or  tenant 
holds  over,  after  a  default  In  the  payment  of  rent,  or  of  taiet 
or  assessments,  he  may  effect  a  stay,  by  payment  of  the  rrat 
due,  or  of  such  taxes  or  assessments,  and  Interest  and  penalty, 
if  an?  thereon  due.  and  the  costs  ot  the  special  proceeding:  or 
by  delivering  to  the  judge  or  Justice,  or  the  clerk  of  the  eonrt 
his  undertaking  to  the  petitioner,  in  such  sum  and  with  soci 
sureties  as  the  judge  or  juslice  approves,  to  the  effe^rt  that  he 
will  pay  the  rent,  or  such  taxes  or  assessments,  and  interest  and 
penalty  and  costs,  within  ten  dayn.  at  the  expiration  of  whkb 
time  a  warrant  may  issue,  unless  he  produces  to  the  jadge  or 
iiislice  satisfactory  evidence  of  the  payment. 

2,  Where  the  final  order  eptahlishes  that  a  lessee  or  tenant  bu 
taken  the  heneflt  of  nn  insolvent  act.  or  has  been  adjudicated  a 
bankrupt,  he  may  effect  a  slay  by  paying  the  costs  of  the  spedal 
proceeding,  and  by  delivering  to  the  Judge  or  justice,  or  the  derk 
of  the  court,  his  undertaking  to  Ibe  petitioner,  in  soch  a  amn 
and  wllh  such  sureties  as  the  judge  or  justice  approve*,  to  tbe 
effect,  that  he  will  pay  the  rent  of  the  premises,  as  it  has  become, 
or  thereafter  liecomes  due. 

S.  Where  the  final  order  establishes  that  the  person  asainst 
whom  it  is  made,  continues  In  pi>ssesslon  of  real  aroperty,  wUd 
hns  been  sold  by  virtue  of  nn  execntion  against  his  property,  h* 
may  effect  n  stay,  by  paying  the  costs  of  the  special  proceeding, 
and  delivering  to  the  judge  or  Justice,  or  the  clerk  of  the  conrt, 
an  affidavit.  Ihnt  he  claims  the  possession  of  the  property,  br 
virtue  of  n  right  or  litle,  iicrinired  after  the  sale,  or  as  gnardlBD 
or  truslee  for  another;  Ingetber  with  his  iindertalclag  to  the  peti- 
tioner, in  such  a  sum  .and  with  such  sureties  as  the  Jndgv  or 
Justice  approves,  to  the  effpct.  that  be  will  pay  any  costs  aad 
damages,  which  may  be  recovered  ngainst  him,  In  an  action  ot 
ejectment  In  recover  the  property,  brought  against  him  bj  the 
pctiiioncr  within  six  months  thereafter:  and  that  be  wiU  not 
eo8 
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commit  auy  iroste  ttpou  or  lojur?  to  the  proper^,  dmitiK  hit 
Dccupitiou  thereof. 

X.  S..  I  M,  am-d  bf  U  IWT,  cb.  eSt;  >iid  H  «  and  M. 
*  I  nSO.  tJadcrtaD(la«|  kow  dlB^ued  of. 

Where  an  ondertahing  ia  gUen,  in  a  caie  specified  io  rab- 
dlvUion  first  of  the  lait  section,  the  jndge  or  Justice  must  deUver 
it  to  the  person  against  whom  the  final  order  was  made,  upon 
hti  prDdocioK  the  erideuce  of  psTinent,  mentioned  in  that  sab- 
dlTiiion.  U  he  does  not  prodnce  such  eTidence  within  ten  dors, 
the  jodge  or  jnstice  mnst  deliTer  it  to  the  petitioner.  In  ever; 
other  case  spM^lfied  In  the  last  section,  the  Judge  or  justice  must 
delJTer  the  undertaking  to  the  petitioner,  immediately  after  hta 
KfifTOval  thereof. 

I  UBS.   B*aemptloB  br    leuec. 

Where  the  special  proceeding  Is  toaaded  upon  an  allegBtloD 
that  a  leasee  holds  over,  after  a  default  in  the  parineDt  of  rent, 
and  the  unexpired  term  of  the  lease,  under  which  the  premise* 
an  held,  exceeds  five  years,  at  the  time  when  the  warrant  is  !■- 
soed;  the  ieBsee,  his  executor,  admiDietrator,  or  assignee,  may, 
SI  any  time  within  one  year  after  the  execution  of  the  warrant, 
pay  or  tender  to  the  ^petitioner,  his  heir,  executor,  administrator, 
or  assignee,  or  if,  within  five  dnys  before  the  expiration  of  the 
year,  he  cannot,  with  reasonabte  diligence,  be  found  within  the 
ci^  or  town,  wherein  the  property,  or  a  portion  thereof,  is  situ- 
ated, then  to  the  judge  or  jnsnce  who  Issned  the  warrant,  or  bis 
■accessor  in  office,  nil  rent  In  arrear  at  the  time  of  the  payrnent 
or  tender,  with  Interest  therenpon,  and  the  costs  and  charges 
iucnrred  by  the  petitioner.  Therenpon  the  person  making  the 
payment  or  tender,  shall  be  entitled  to  the  possession  of  the 
■lemised  premises,  under  the  lease,  and  may  hold  and  enjoy  the 
same,  according  to  the  terms  of  the  original  demise,  except  as 
otherwise   prescribed   in  the  next  section   but  one. 

Ii.  Wa,  efa.  340,  I  1  M  Edm,  oei),  >m'd. 

I  nST.  I«.|  kr  credMu-  of  lessee. 

In  a  case  specified  in  the  last  section,  a  judgment  creditor  of 
the  lessee,  whose  Judgment  was  docketed  in  the  county,  before 
the  precept  was  issned,  or  a  mortgagee  of  the  lease,  whose  mort- 
gage was  dnly  retarded.  In  the  county,  before  the  precept  was 
Issntd,  may,  at  any  time  before  the  expiration  of  one  ;car  after 
(he  ezeentloa  of  the  warrant,  nnless  a  redemption  has  been  made 
M  prescribed  in  the  last  section,  file  with  the  jndge  or  justice 
who  Issued  the  warrant,  or  with  his  successor  in  omce,  a  notice, 
■pedfying  his  Interest  and  the  sum  dne  to  him;  describing  the 
IFremises;  and  stating  that  it  is  his  intention  to  redeem  as  pre- 
•erfbed  in  this  section.  It  a  redemption  is  not  made  by  the  lessee, 
hn  executor,  administrator,  or  assignee,  within  a  year  after  the 
•xecntioii  of  the  warrant,  the  person  so  filing  a  notice,  or.  If  two 
or  non  pervons  have  filed  such  notices,  the  one  who  holds  the 
first  lien,  may,  at  auy  time  before  two  o'clocit  of  the  day,  not  a 
RoBday  or  b  public  holiday,  next  succeeding  the  last  day  of  the 
real,  Tvdeem  for  his  own  benefit,  in  like  manner  as  the  lessee,  his 
eiecDtor,  administrator,  or  assignee  might  have  so  redeemed. 
WWe  two  or  more  ]ndgment  creditors  or  mortgagees  have  filed 
sMh  ncAlces,  the  holder  of  the  second  lien  may  so  redeem,  at 
any  time  before  two  o'clock  of  the  day,  not  a  Sunday  or  a  public 
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holiday,  next  succeeding  that  in  which  the  holder  of  the  fint 
Uen  might  have  redeemed;  and  the  holder  of  the  third  and  eocb 
■ubseaueDt  lieu,  ma;  redeem,  in  like  manner,  at  any  time  before 
two  o  clock  of  the  day,  not  a  Sunday  or  a  public  holiday,  next 
aucceediog  that  in  which  his  predeceaior  mi^ht  Ikave  ledeemed.- 
But  a  secood  or  HubaeqileDt  redemption  is  oot  valid,  unleaa  the 
peraon  redeeming  paya  or  tenders  to  each  of  bia  predeceoBora  who 
has  redeemed,  the  sum  paid  by  him  to  redeem,  and  also  the  ■um 
due  upon  bis  judgment  or  mortgage;  or  depoaile  those  SDms  with 
the  judge  or  justice,  for  the  benefit  of  hia  predeceisor  or  prede- 

K  lS4a,  efa.  S40,  I  1  <i  Bda.  Ml). 


two  aectioDH,  the  rights  of  the  peraon  redeeming  are  anbject  t<_ 
a  leaae,  If  any,  executed  by  the  petitioner,  eince  the  warruit  w*« 
Issned,  bo  far  that  the  new  lessee,  his  asslgni,  undert«iiu>ta,  or 
other  rep  resent  atlTes,  may,  npou  complying  with  the  terma  of 
the  lease,  hold  the  premises  so  leased  antil  twelve  o'clock,  noon, 
of  the  first  day  of  May,  next  succeeding  the  redemptloii.  And, 
in  all  other  respects,  the  person  so  redeeminB.  hii  aiaigiu  and 
representatlTes,  succeed  to  all  the  righta  and  Uabllitiea  of  tbe 
petitioner,   under  sueh   a  lease. 

I  23B9.  Ovdcr  to  be  atade  tk«reapo>|  lUbllltr  of  p««*> 
redcenlns. 

The  peraoD  redeeming,  as  prescribed  in  the  last  three  •ecUons, 
or  the  owner  of  the  properQ'  so  redeemed,  may  present  to  the 
Judge  or  Justice  who  isaued  the  warrant,  or  to  hu  sncccaaor  in 
office,  a  petition,  duly  verified,  setting  forth  the  facts  of  Ibt 
redemption,  and  praying  for  an  order,  establishingtbe  rlghtj  and 
linb[lities  of  the  parties  npon  the  redemption.  Whereupon  the 
Judge  or  Justice  must  make  an  order  requiring  the  other  party 
to  the  redemption  to  show  cause  before  him,  at  a  time  and  place 
therein  specifieil,  why  the  prayer  of  the  petition  should  not  be 
KFBnted.  The  order  to  show  cause  must  l>e  made  returnable,  not 
less  than  two  nor  more  than  ten  dajs,  after  It  Is  granted;  and 
it  must  be  served  at  least  two  days  before  it  is  returnable,  upon 
the  return  thereof,  the  judge  or  justice  must  hear  the  allegation* 
and  proofs  of  the  parties,  and  must  make  such  a  final  order  ai 
Jnstice  requires.  The  costs  and  expeuses  must  be  paid  by  the 
petitioner.  The  Gnal  order,  or  a  certified  copy  thereof,  may 
be  recorded  in  like  manner  as  a  deed.  A  person,  other  than  the 
lesnee,  vfho  redeems  as  prescribed  in  the  last  three  sections,  suc- 
ceeds to  all  the  duties  and  liabilities  of  the  teaaee.  accruing  after 
the  redemption,  aa  if  he  waa  named  as  lessee  In  the  leaae. 


In  this  title,  to  the  same  court,  within  the  aame  time,  and  In  the 
same  manner,  as  where  an  appeal  is  taken  from  a  JDdgment  rm- 
dered  In  the  court,  of  which  the  indge  or  justice  is  the  prtaldlag 
nfficer,  and  with  tike  effect:  except  as  otherwise  preacribod  In  the 
next  two  sections. 
BvliMltiited  for  f  47.   B.   8.,  im-d:   L.  ISM,   di.  8M  H  Mb.  WT).  |  M) 
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I  ^Ml.  [Am'd,  189B.I    BMeet  of  apDB^  llHiltud  la  eortaltt 

The  isBQifiS  or  executiou  of  (be  warrant  caa  not  be  stayed  by 
BQch  an  appeal,  or  by  the  giving  of  an  undertaking  thereupon, 
otlierwise  tlian  ae  prescribed  in  the  next  section.  An  appeal  can 
not  be  ta^en  to  the  court  of  appeals,  from  a  final  dptertoinatiou 
Of  the  appellate  diTislon  of  the  supreme  oourt,  upon  such  an  ap- 
peal, DDleES  the  latter  court,  by  an  order,  made  at  the  term  of 
the  appellate  dlvigioD  where  the  final  older  ia  made,  or  the  next 
term  tnereafter,  allows  it  \o  be  taken. 
i-  isse.  cii.  •4a. 

I  2X09.  [Aai'd,  1886.]    IVtLminta)  koi*  rtayei  on  appeal. 

Where  an  appeal  la  taken  from  n  finni  orCer,  awarding  delivery 
of  poasesaion  to  the  petitioner,  which  establishes  that  a  lessee  or 
truant  holds  ovec,  after  a  defnult  in  payment  of  rent  or  from  an 
order  or  judgment  nfBmiinK  such  Rnnl  order,  the  ISHUing  and 
exocutiou  of  the  warrant  may  be  stayed  by  the  order  of  the 
couutj  judge,  and  In  the  city  and  conuly  of  New  York  by  a 
jUBtice  of  the  supreme  court,  u[H)]i  the  appellant's  giving  the  »* 
"  ■  '  '  -  -  -•  'id  to  stny  the  eiecutifl 
,_  ._._  .  . underlnking  to  the  peti- 
tioner in  a  sum  and  with  sureties  approrcd  by  the  county  Judge 
or  in  the  city  and  county  of  New  York  by  a  justice  o(  the  su- 
preme court  to  the  effect  that  !(,  upon  the  appeal,  a  final  deter- 
mination Is  Tendered  against  the  appellant  he  will  pay  all  rents 
accruing  or  to  accrue  upon  the  premises,  or  if  there  is  no  lease 
thereof  the  value  of  the  nse  and  occupation  of  the  premises  suh- 
■eqaent  to  the  institution  of  the  special  proceedings. 

I,,  isse,  cb.  Me. 

I   SaOS.    Appellate   eonrt    may    airard   Temtltatloni    actios 
for   damaseB. 

If  the  final  order  is  reversed  upon  the  appeal,  the  appellate 
conrt  may  award  restitution  to  the  party  mjured,  with  costs; 
and  it  m(^  make  an  order,  or  issue  any  other  mandate,  necessary 
to  cnn7  Its  detertni nation  into  effect.  The  peraon  dispossessed 
may  also  maintain  an  action,  to  recover  the  damages  which  be 
has  anstained  by  the  diapossession. 
Scctlooa  48  ud  18,  R.  8. 


tenant,  in  a  case  not  therein  provided  for.  Where  a  special  etatn- 
tory  proviaion  confers  a  right  to  take  proceedings,  in  the  manner 
heretofore  prescribed  by  law,  tor  the  summary  removal  of  a  per- 
son in  posaeBsion  of  real  property,  the  proceedings  thereunder 
must  be  taken  as  prescribed  In  this  title.  A  final  order,  made  in 
n  q>ecial  proceeding,  taken  as  prescribed  in  this  title,  is  not  a 
bar  to  an  action  of  ejectment,  to  recover  the  property  affected 
thereby. 

H,.   I   60. 

f  Z30B  0ovr  proeeeAlOBB  nndeF 

Where  a  petition  is  presented,  as  , , 

proceedings  thereupon  Vfore  the  final  order,  and  if  the  final 
order  awards  delivery  of  the  poseession  to  the  petitioner,  the  is* 


r 
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ezecDtlou  of  tbe  v 
inded  br  anr  court  or  jndge,  except  In  o 


f  AD  order  made,  o 
ID  >  ca«e  and  in  the  mam 
iu  thia  title. 
2.  Br  an  injanctlon  order,  granted  to  an  action  agalnat  tke 

Setltlooer.  Such  an  injanctloo  abnll  not  be  granted  before  tbt 
nal  order  iu  the  special  proceeding,  except  In  a  case  vhere  *» 
injunction  would  be  granted  to  star  the  proceedings,  in  an  action 
ot  ejectment,  brought  by  the  petitioner,  and  upon  the  like  temu; 
or  after  the  final  order,   except  iu  a  case  vrhere  an  injnnctioi 

irould  be  granted  to  stay  the   ezecntion  ot  the  final  i'' ' 

in  and)  an  action,  and  npon  the  lilce  tenua. 


D,g,t,ioflb,GoOglc 
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'.  UnderUkldg  to  pm 


t  lUMc  to  tDdtctmi 


).  Id. ;  br  ■tloRwT-ssDenl. 
I.  SlwrUt  llibls  7or   UklPi 


D  proaecuted  bj  p 


uklPK  tDtnfflfleDt  nntlca. 


I  aaSS.  Oawca  t*  whiek  Ikia  Utla  •p»lles. 

Ed  ft  cnse  specified  In  section  14  of  this  act,  or  lu  any  other  cue 
wbere  It  Is  apecinllr  prescribed  b;  Ian,  that  a  conrt  of  record, 
or  «  Jtidce  thereof,  or  a  referee  appointed  by  the  court,  had  power 
to  pnuish,  b7  fine  nnd  imprisonment,  or  either,  or  generally  aa  a 
contempt,  a  neglect  or  violation  of  duty,  or  other  miacondact; 
and  a  risht  or  remedy  of  a  party  to  a  civil  action  or  apedal  pro- 
ceeding pending  in  the  court,  or  before  the  Jndge  or  the  referee, 
may  be  defeated,  impaired,  impeded  or  prejudiced  thereby,  tlie 
offence  mnst  t>e  punished  aa  preacribed  in  tola  title. 

Sm   i    STO.    aote. 

I  XaST.  'Wken  pimlakBeat  mB.y  l»e  ■nnuaarr. 

where  the  offence  is  committed  In  the  immediate  view  and 
presence  of  the  court,  or  of  the  judge  or  referee,  npon  a  trial  or 
tiearing,  it  may  be  puniibed  snaimarlly.  For  that  purpose,  an 
order  muet  be  made  Ijy  the  conrt,  Jndfce,  or  referee,  stating  the 
facta  which  constltnte  the  offence,  and  bring  the  case  within  the 
provisions  of  this  section,  and  plainly  and  speciBcally  prescrittliic 
the  punishment  to  be  inflicted  therefor. 

9  B.  S.  03B.  I  2  (2  Edm.  DM).    Bm  |  1018,  ints. 

f    asSS.    n^en    wamat    to    eonmlt    luy    lane    irltboM 

Where  the  offence  consists  of  n  neglect  or  refnsal  to  o1»ey  an 
order  of  the  court,  reqairiug  tbe  payment  of  costs,  or  of  a  sped- 
fled  snm  of  money,  and  the  court  ia  satisfied,  by  proof,  by  aflt- 
dsTit,  that  a  personal  demand  thereof  baa  been  made,  and  that  pay- 
ment tbfT«<tt  has  been  refused  or  neglected;  It  may  Issne,  wltboot 
notice,  a  warrant  to  commit  the  offender  to  prison,  nnti]  the  costs 
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or  other  Bnm  of  money,  nnd  tbc  coats  imd  expenaes  ot  the  piOOMd- 
log,  are  paid,  or  □dUI  he  Is  discbargred  according  to  law. 
a  B.  8.  S3S,  I  4,  am-d  Lr  L.  IMT,  cb.  390,  )  2  (4  £din.  «S0). 

I  aaoo.  O'der  to  aliair  caniie,  or  TramiBt  to  attaflk 
Offender, 

The  court  or  judge,  authorized  to  puniah  for  the  offence,  may, 
in  its  or  his  diacretioD,  where  the  case  ia  ooe  ol  those  speciflM 
In  either  of  the  last  tivo  geelions,  and,  in  every  other  case,  mnat, 
upon  beiug  aatisfied,  by  affidavit,  of  the  commisBion  of  the  of- 
fence, either 

1.  Make  bd  order  requiring  the  Hccuqed  to  show  cause  before  II. 
or  him,  at  a,  time  nnd  pluco  therein  apeeilieii,  why  the  accnaed 
should  not  be  punished  for  the  nlleged  offence;  or 

2.  iBsne  a.  warrant  of  atlacliment,  directed  to  the  aherilT  of  l 
particular  county,  or,  generally,  to  the  sheriff  of  any  coimty 
where  the  accused  may  be  found,  commanding  him  to  arrert  thr 
aeeused.  and  bring  him  before  the  court  or  Judge,  either  forth- 
with, or  at  a  time  nnd  place  therein  specified,  to  answer  for  tbt 
alleged  offence. 

Id.,   It  3  iDd  S,   am'd. 

I  aaro.  Motlee  t*  delln«a«at  otteer  (•  ahovr  •&«■«. 

Where  it  is  pi'cueribed  by  law,  or  by  the  general  rules  of 
practiee,  that  a  notice  may  be  served  in  behalf  of  a  party,  npon 
a  sheriff  or  other  person,  requiring  him  to  return  a  mandate, 
delivered  to  liim,  or  to  show  cause,  at  a  term  of  a  court,  why 
he  should  not  t>e  punished,  or  why  an  attachment  should  not  be 
iasued  against  him,  for  a  contempt  of  the  court;  the  party,  in 
whose  behalf  the  notice  is  served,  may,  st  the  time  spiedfied 
therein,  file  with  the  clerk,  proof,  by  affidavit  or  other  writlea 
evidence,  of  the  delivery  of  the  mandate  to  the  accused;  ot  the 
default  or  other  act,  upon  the  occurrence  of  which,  he  waa  entl- 
Oed  to  serve  (he  notice;  of  the  service  of  the  notice;  and  of  the 
failure  to  comply  therewith.  Thereupon  the  proceedings  are  tlie 
same,  as  where  an  order  to  show  cause  is  made,  and  it,  and  a 
copy  of  the  affidavits  upon  wbicli  it  Is  granted,  are  served  npoa 
the  accused. 
Id..  )  9. 
.1  31271,  Qrd^r  or  ^afrant|  ^hrn  ftranied  ont  of  eomrt- 

Where  the  order  to  show  cause,  or  tbe  warrant,  ia  retorniUe 
before  the  court,  it  may  be  made,  or  issued,  as  prescribed  in  tbs 
last  section  but  one,  by  any  judge  authorized  to  grant  am  order 
without  notice,  in  an  action  pending  in  the  court;  and  it  mosl 
he  made'  relarnable  at  a  term  of  the  court,  at  which  a  CMitested 
motion  may  be  heard. 

I    X2T2.    Id.)    trbta    contempt    waa    oomMltted     before    a 

An  order  to  show  cause  may  be  made,  or  a  warrant  nwy  he 
Issued,  as  prescribed  in  section  2266  of  this  act,  by  a  refew* 
appointed  by  the  court,  where  tbe  offence  is  committed  upou  tbe 
trial  of  an  issue  referred  to  him,  or  consiats  of  a  witness's  noa- 
attendnnce.  or  refusal  to  be  sworn  or  to  testify,  Irefore  faim.  "nc 
order  or  warrant  may.  Id  tbe  discretion  of  the  referee,  be  made 
retoniable  before  him,  or  before  (he  court.  Where  It  is  nM4« 
614 
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retomable  before  the  referee,  he  bus  bII  tbe  power  aod  aothoritr 
of  the  court,   with  rcspt'Ct  to  tbe  motion   or  special  proceeding, 
Inatitnted  tbcrebf. 
B«  I  101S.  ■nie. 

I  Xars.  BSeet  ot  order  t«  bIioit  ckbbc.  Hud  of  irarraut. 

An  order  to  aliow  cause  may  be  made,  either  before  or  after 
tbe  final  jadsment  in  the  actiou,  or  the  final  order  in  the  Bpeeial 
proceeding.  It  is  eqtuYSJent  to  a  notice  of  motion;  nad  tbe  sub- 
Beqnent  proceedings  thereupon  are  taken  in  the  action  or  special 
proceeding,  as  upon  a  motion  made  tberein.  A  warrant  of  attach- 
■neot  is  a  mandate,  whereby  an  original  speciul  proceediug  is 
instituted  against  the  accused,  in  behalf  of  the  people,  upon  the 
relation  of  the  complainant. 

I  3074.  Covy  nldJiTlt,  e(«.,  to  be  nerved  irlth  irarrant. 

A  copy  of  the  warrant,  and  of  the  affidavit  upon  which  it  is 
{■•lied,  must  be  aerved  upon  the  accused,  when  be  is  arrested 
by   Tirt«e  thereof. 


I  aSTB.  IndorsCBieat  Bpsn  irmrrant. 

Where  a  warrant  of  attachment  is  issued,  the  court,  judge,  or 
referee,  may,  in  its  or  his  discretion,  by  an  indorsement  thereupon 
fix  a  sum,  in  which  the  accused  may  give  an  undertaking  for 


14,    I    JO,    MUd. 

I  X9T0.   'Worruti   hoir  executed. 

If  an  iDdorsemeot  is  not  made  upon  the  warrant,  as  prescribed 
[n  the  last  section;  or  if  such  an  indorsement  is  made  and  uu 
undertaking  is  not  given,  as  prescribed  iu  tbe  next  section;  tbe 
■heriS  after  making  tbe  arrest,  as  required  by  the  warrant,  must 
keep  the  accused  in  his  cutitody,  until  the  further  direction  of 
the  court.  Judge,  or  referee.  Where,  from  sickness  or  nny  other 
canae,  the.  accused  is  physically  unable  to  attend  before  the 
court,  judge,  or  referee,  that  fact  is  a  sufficient  excuse  to  the 
■beriff  for  not  producing  him  as  required  by  the  warrant.  In 
that  case,  the  sherifT  must  produce  him,  as  directed  by  the  court, 
Jodse.  or  referee,  after  he  becomes  able  to  attend.  The  sheriff 
need  not,  in  any  case,  confine  the  accused  in  prison,  or  otherwise 
restrain  bim  of  his  liberty,  excppt  as  far  as  it  Is  necessary  so 
to  do,  in  order  to  secure  his  personal  attendance. 
Id..    II   13.  14    nod  ST. 

I  jBtTT.  DndertaklnK  to  procure  discbarce. 

Wbere  an  Indorsement  Is  made  upon  the  warrant,  as  prescribed 
in  tbe  last  section  but  one,  tbe  accused  must  be  discharged  from 
arrest,  upon  his  executing  and  delivering  to  the  sheriff,  at  any 
time  before  the  return  day  of  the  warrant,  an  undertaking  to  the 
people,  in  tbe  sum  spedned  iu  the  indorsement,  with  two  siif- 
fici^t  anrpties,  to  the  effect  that  he  will  appear,  at  the  time 
when,  and  tbe  place  where,  the  worrant  is  returnalile,  and  then 
and  ttere  abide  the  direction  of  tbe  court,  judee,  or  referee,  as 
tbe  case  requlree.  The  officer,  taking  the  acknowledgment  of 
the  andataliing,  moat,  if  the  sheriff  so  requires,  examine  under 
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oath,  to  a  teaaonable  extent,  the  peraons  offereO  as  suretlea,  con- 
cerDinK  their  property  and  circuustances. 

3  B.  8.  BSI,  I  13.  iDi'd. 

I  SSTS.  When  babeaa  eorpos  uai  Issae. 

If  tbe  aocuoeil  in  in  the  custod;  of  a  aheriff,  or  other  olBeer, 
bj  Tlrtne  of  bd  execution  against  his  perBOD,  or  by  Tirtae  of  a 
mandate  lor  any  other  contempt  or  iniaconduct,  or  a  coiuuut- 
meat  on  a  crimlual  charge,  a  wurrunt  of  attachment  caatiol  be 
baaed.  In  that  caae,  the  court,  upon  proof  of  the  facu,  niatl 
laaue  a  writ  of  habeas  corptts,  directed  to  the  officer,  r«<iuiiiug 
him  to  bring  tbe  accased  before  it,  to  answer  for  the  offence 
eharsed.  The  o&icer  to  whom  the  writ  la  directed,  or  npon  nbum 
It  la  aerred,  moit,  except  in  a  case  where  the  pn>li)ction  of  the 
accused  noder  a  warrant  of  attacliment  would  be  dispeoMd  with, 
brinK  him  before  tbe  court,  and  detain  him  at  the  place  wbert 
tbe  conrt  li  atttlng,  until  the  farther  order  of  the  court. 

M..  II  T.  a.    ABd  •««  i  lOlS.  ante. 

1  S9T9.  SfceTlIT  to  «■•  udertaklD*  wtth  rctatK. 

The  Bberin  or  other  officer  must  file  tbe  andertaking.  If  aar. 
takea  by  bim,  with  the  return  to  tb«  warrant  or  writ  of  habcM 

U..  I  M. 


I  aaSO.  laterroKBlorlea  and  proof*. 

When  the  accuaed  ia  produced,  Itj  virtue  of  a  warrant,  or  a 
writ  of  habeas  corpus,  or  appears  upon  the  return  of  a  warrant, 
the  court.  Judge,  or  referee,  must,  unless  be  admits  the  otFence 
charged,  cause  interrogatories  to  be  filed,  specifring  the  facU 
and  circumstanceH  of  the  offence  charged  against  him.  Hie 
accused  must  make  written  anairerB  thereto,  tinder  oath,  within 
sach  reason  able  time  as  the  murt,  Judge,  cm'  referee  atlonn 
therefor;  and  either  party  may  produce  affidavits,  or  other 
proofs,  contradicting  or  corroborating  any  answer.  Upon  the 
original  aflidavita,  the  answer,  and  sabaeqaent  proofs,  the  coart 
Judge,  or  referee  must  determine,  whether  the  nccused  has  com- 
mitted the  otFence  charged. 

M..   I  IB. 

I  SX8i.  IVkeai  and  boiv  accased  to  be  pSBlsbed. 

If  it  la  determined  that  the  accused  has  committed  tbe  offence 
charged;  and  that  It  was  calculated  to,  or  ncluallr  did,  defeat. 
Impair,  Impede,  or  prejudice  the  rlKhts  or  remedies  of  a  party 
to  an  action  or  Rpecial  proceedltiB.  brought  In  the  'conrt,  or 
before  the  judge  or  referee;  tbe  court,  indRp,  or  referei*  must 
make  a  final  order  accordingly,  and  directing  that  he  be  pnnUted 
by  fine  or  impriaonment.  or  both,  as  the  nalnre  of  the  case  reqalrea. 
A  warrant  of  commitment  must  issue  nccordingly, 

I  aasa.  Ja.f  «p«  retara  of  kabeaa  eorpaa. 

Where  the  accused  Is  l.rought  ur>  bf  virtue  of  n  writ  of  habeaa 
corpaa,  he  must,  after  tbe  final  order  Is  made,  be  remanded  t« 
the  coatody  of  the  sheriff,  or  other  officer,  to  whom  the  writ 
was  directed.  If  tbe  floal  order  directs  that  he  be  ppnMied  It 
IsiprlaoiuneDt,  or  committed    until   the  payment  of  a   atm  « 
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be  BO  ini[iriBOiKil  or  i 
cuBTBc  iiuiu  L-uBiddy,  under  the  msudai 
{■  beld  b7  the  sheriff,  or  other  officer. 


moDOr.  be  must  be  bo  ini[iriBOiKil  or  commitlcd,  apon  hi*  dl»- 
ebuve  from  cUHtody,  under  the  msudate,  by  virtue  of  whieh  ba 


Upon  the  return  of  an  order  to  show  caoae,  tbe  qneBtlona  which 
arise  muat  be  Uetermlned,  as  upon  au;  other  motion;  and,  If 
the  determination  ia  to  the  effect  specified  iu  the  last  section  hut 
one,  tbe  order  thereupon  must  bo  to  tbe  enme  effect  as  tbe  final 
order  therein  prescribed.  Upon  a  certified  copy  of  the  order 
BO  mftde,  the  offender  may  be  committed,  ii  ithout  farther  process. 


it  one  where  it  is  Bpecially 
pi«acribed  by  law,  that  an  action  may  be  maintained  to  recorer 
dwnaizei  for  the  lota  or  injnry,  a  fine.  Bufficieut  to  Indemtiitr 
the  asKTieved  party,  mnst  be  imposed  upon  the  offender,  ntid  col- 
lected, and  paid  orer  to  the  ogsrlcTed  party,  nader  the  direction 
of  tbe  court.  The  payment  and  acceptance  of  such  a  hne  consli- 
tnte  a  bar  to  an  action  by  tbe  agxrieved  party,  to  recover  dam- 
azea  for  tbe  loea  or  injury.  Where  it  la  not  shown  that  snch 
an  actual  loss  or  injury  has  been  produced,  a  fine  mnst  be  im- 
posed, not  exceeding  tbe  amount  of  the  complainant's  coals  and 
expense*,  and  two  hundred  and  fifty  ilollars  in  addition  thereto, 
and  mnst  be  collected  and  paid,  in  like  manner.  A  corporation 
may  be  fined  as  prescribed  in  tbla  section. 

S  R.  B..  H  n  ud  21,  NUtlBC  to  conUmpU.  und.    Sm  H  SU  iDd  BH,  into. 

I  SSSB.  IiMKtb  ml  taiprlHiBKBBt. 

Where  the  miscondnct  proved  coDsiatK  at  an  omission  to  per- 
form  «n  act  or  duty,  which  it  Is  yet  In  the  oower  of  the  offender 
t*  perform,  he  shall  be  imprisoned  only  until  he  has  perforined  It, 
and  paid  tbe  fine  imposed.  In  snch  n  cnso.  the  order,  end  the 
warrant  of  commitment,  if  one  i*  lEsned.  mnst  *TM>clfy  the  act 
or  dttty  to  be  performed,  and  the  sum  to  be  pnid.  In  every  other 
mw.  where  apetHal  provision  Is  unt  otherwine  made  by  law.  the 
offender  may  be  Imprisoned  for  «  reasonohle  time,  not  exceeding 
idx  montba,  and  nulil  the  fine,  If  any.  is  paid;  and  the  order,  and 
the  warrant  of  commitment,  tf  any,  must  specify  the  amount 
of  the  floe,  and  the  daratlon  of  the  Imprisonment. 
M..  M  S>.  34  and  S.  niDioLdited  and  amd. 

I  SaSS.  Wkea  eoart  tmmr  release  oCender. 

Where  an  offender,  Imprisoned  as  prescribed  in  this  title,  la 
nnaMe  to  endure  the  imprisonment,  or  to  pay  the  cum,  or  per- 
form the  act  or  duty,  required  to  be  paid  or  performed.  In  order 
to  entitle  him  to  be  released,  the  court.  Judge,  or  referee,  or. 
where  the  commitment  vras  made  as  prescribed  In  section  2^1T 
of  thla  act,  the  court,  out  of  which  the  eiecntlan  was  Issued, 
May.  la  Its  or  hla  dtscretiou.  and  upon  such  terms  as  Justice 
nqnirea,  make  an  order,  directing  him  to  be  discharged  bom  tba 


tL.  part  sC  I  Wi  L  ISO.  A.  9.  am-d;  Ce.  Pne..  i  a 
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I  XaST.  OKeadeP  lUtbl«  to  Indtetiacnt. 

A  perHDn,  puuiitbed  aB  prescrilieil  iu  this  title,   may, 
■tanding,  be  indicted  tor  toe  same  misconduct,  i(  it  ia  an 
ble  offence;   but  tlie  court,   before  wbieh  lie  ia  <»uvicted<  i 
In   forming    Itu   aenteuce,    take   i'uto    L-onsideratiou    the   | — ' 
punishment. 

I  SXSB.  rrocaedlava  WbeB  Kceased   ilova   mot  ■ 

Where  a  person,   arrested   b;   firtue  o(  a  warrant  of  ■ 
meat,   ttas  uiveu  an   undectakins  for  bis  appearance,    a    , 
scritred  iu  tbi»  title  and  fails  to  appear,  uu   the   return   U«j  i 
the  trarraiit,  the  court  ma;  eltlier  issue  anotber  warrant.  ■ 

make   an    order,    directing   the    undertakiug    to    be   pro — ' 

or  both. 

H.,  i  ar. 

f     9»W.     UadcrtakloKt       wkea       »ro>eanted      kr 


Of  prosecuting  the  speclsi  proceeding  in  which  the  warratit  * 
issued;  not  exceeding  the  sum  Bpedfied  in  the  nndertakiBs. 
Id..  II  28  iDd  a,  am'd:  Co.  Ptoc.,  |  STl. 
I  23EK>.   Id.)  br  Kttor&er-Benenl,  et«. 
It  no  part;  Is  aggrieved  by  the  miacondnct  of  the  «._ 
order  must,  ond.  In  any  ease  where  the  conrt  thinks  i--,.-  . 
to  direct,  it  may  direct  the  rwosecntlon  o*  the  nadertaUng,  I 

the  nttoraey-general,  or  by  the  district-attorney  ol  the  c ' 

which   it  was  given,  in  the  name  of  the  people.    In  a~ 
bronght  pursuant  to  the  order,  the  oeoplc  are  entitled  t_  .  . 
the  entire  anm.  Bi>ecified  in  the  under^king.    Out  of  the  a 
collected,  the  court,  which  directed  the  proseiiation,  i 
that  the  person,  at  whose  instance  the  warrant  was 
paid  such  a  sum   as  it  IhiiikB  proper,  to  Batisfr  (he  c 
enpenaes  incurred   by   him,   and  to  compensate  him   fw   _. 
In^ry   suBtained   by   him,   by   reason  ot   the   miscoBdnet. 
residue  of  the  money  most  be  paid  into  the  treasury  «*  " 
Id.,    H    80    and    31,  I 

I  22ftl.  Sberlll  liable  for  laklns  tnavflelcBt  sareUea.  | 
After  the  return  of  an  execution,  issued  upon  a  judgmeiit.  M-i 
dered  in  an  action  upon  the  uiiclertaklng.  an  action,  to  recover  Mi 
amount  of  the  judgment,  may  be  mnititalned  sgninst  the  shc^l 
where  it  npitears  that,  at  the  time  when  the  undertaking  wv' 
given,  the  Burelies  were  insnfficieiit,  and  the  HherifT  had  re«a^i 
able  grounds  to  doubt  their  snfficicncy.  Such  an  action  may  M: 
mntntnined   by  the  plnlntiff,   in   whose  favor  the  judgment  WM": 


recovered.  If  the  pmiple  were  olaintiffs  the  action  mart  be  vram  ' 
ruted  by  the  attorney -general  or  the  district-attorney:  and  si^! 
money  collected  therein  most  be  disposed  of,  as  preMiibed  i>  W 
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liscondnct,  whicb  la  pnoisbable  b7  fine  oi  impriaou- 
icribed  In  tbla  title,  occurs  at  a  trial  term,  or  with 
DDiuidate  retomable  at  sach  term,  and  was  not  pmi- 
tenu  at  whioh  it  occmred;  the  aapreine  court  mar 
ind  pUDiah  the  miacoudact.  as  if  it  had  occurred  at 
m  of  the  BQpreme  conrt.  oeld  in  the  same  coaotr, 
«!  to  a  mandate  returnable  at  such  a  ipedal  term, 
t..  ISBS,  eh.  Ma. 


D,g,t,ioflb,GoogIe 
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TITLE  IV. 
FroceedingB  to  oollact  a  flnei 

a*e,  ms.  Clnk   (o  lukB  KtHdnla  of  Adh  ImpoMd. 


asae.  Pn>««illuii  »  au   not   nll«tad. 


)  awn.  Cl«rk  to  Binlie  Mhedale  of  ■&■•  iMpoM*. 

Where  a.  fine  has  beeo  impoaed  by  a  court  of  record,  i 

Hoc  trial  JDror,  or  apoD  any  officer  or  other  penon.  i 
accompanied  with  an  order  for  the  Immediate  c 
e  person  eo  fined,  until  tbe  fine  la  paid,  the  clerk  of  t__ 
court,  Immedintelr  after  the  cloae  of  the  term  at  which  the  fine 
was  Imposed,  mnat  prepare  a  achednle,  contalninK,  In  aqwiste 
eolnmna,  the  following  mattem; 

1.  The  name  of  eacn  peraon  fined. 

2.  Bia  place  ot  residence,  where  ft  appears,  from  the  papcn  M 
file  or  before  the  court,  to  be  within  the  coonty. 

8.  The  amonnt  ot  the  fine  imposed  upon  him. 

4.  The  cause  for  which  the  fine  was  impoaed. 

The  clerk  mnat  subjoin  to  the  achedoie  a  certificate,  to  the 
eltect,  that  it  contains  a  true  abstract  of  the  orders  itnpcMiiig 
fines,  uid   muat  annex  it  to  the  warraDt  apedfied  in  the  next 

a  B.  B.  tM.  II  U,  M  (3  Bdm.  MM).      BM^BosMnm  T.  Tu  V»»Um, 

I  9SM.  W)trr«Mt  to  be  laaned  bT  fel>i. 

The  cleric  muat  immediately  lasne  a  warrant,  under  the  se«l  ot 
the  court,  directed  to  the  sheriff  ot  the  county,  and  commandiox 
him  to  collect  from  each  of  the  persona,  named  in  the  adiedBlc  - 
annexed  to  the  warrant,  the  sum  therein  set  opposite  that  pei^ 
Bon'a  name;  and  to  pay  over  the  sum  collected,  to  the  ti«aanrer 
ot  the  county.  The  warrant  is  the  process  of  the  court,  by  whkb 
the  fines  were  Imposed. 

Id.,   I  IS. 

I  138S.  Id.)  vrbo  dellBaacBt  rcaldea  1>  onotber  now  all 

If  a  delinquent  realdea  la  another  coauty,  a  separate  wairant, 
tor  the  collection  of  the  fine  Impoaed  upon  him,  with  an  aiipio- 
priate  achednle  annexed  thereto,  muat  he  issued.  In  like  manff. 
to  the  sheriff  of  the  county  where  he  reudes. 


it  ia  iaaued,  muat  collect  cad>  flae 


and  Bale  of  personal  property,  of  an  eiecatlon  laaned  ovt  of  a 
conrt  of  record;  and  he  is  entitled  to  like  fees  tbereopon.  If 
anffielent  personal  property  of  a  delinquent  cannot  be  fonud  to 
psy  the  fine  and  the  feea,  the  sheriff  mnat  arrea'  "  '""  — ' 
and  detain  him  in  custody  until  he  pays  the  a 
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1 


I  2207.  [Am'd,  ia9fE.]    KetnrB  thereof. 

The  sheriff  moHt  return  the  warraut,  with  his  proceeding  there- 
apon.  at  the  term  of  the  court;  or,  where  the  flue  was  Imposed, 
lu  nuy  coaiity  except  New  York,  by  the  anpreme  court,  or  the 
eMiuty  court  at  tlie  terui  of  the  coniity  coart;  held  aezt  after 
the  expiration  of  sixty  days  from  the  receipt  thereof.  If  he  talla 
to  do  BO,  the  district  attorney  mnit  tabe  the  same  proceedings 
to  compel  n  return,  as  nisy  be  taken  by  e,  judgment  creditor, 
where  a  eheriff  omits  to  return  an  execatton,  issued  out  of  the 
■npreme  court. 

Id.,  I  SS;   L.   ISSB,  eta.   MB. 

I  ^M6.  Proeeedlam  It  Cm*  ■«*  eolleated. 

Where  it  appears,  by  return,  that  a  floe  remains  oncoUected, 
and  it  does  not  appear  that  the  stierUt  haa  the  deUniineBt  In 
rostody,  the  distnct-attomey  mnst,  If  he  lias  good  reason  to 
tielieve  that  the  sheriff  might,  with  due  diligence,  hare  collected 
the  fine,  or  arrested  and  detained  the  delinquent,  commence  an 
action  against  tlie  sheriff,  in  the  name  of  the  people.  Otherwise 
he  must  direct  the  clerk  to  Issue  a  new  warrant,  or  to  include 
the  fine  In  the  schedule,  annexed  to  the  warrant,  to  be  isaued  by 
him.  A  new  warrant  may.  from  time  to  time,  be  Isaned,  or  the 
fine  may  be  included  In  the  schedule  annexed  to  a  attneqiient 
warrsnC  until  it  Is  collected. 

Id..   I  3T. 

f  xaoe.  Wko  to  be  Ineladed  1>   acfcedale. 

Where  the  elerk  issues  a  warrant,  as  prescribed  In  this  title, 
be  must  include  in  the  schedule  thereto  annexed,  the  name  of 
each  person  who  haa  been  fined,  prior  to  the  Issuing  thereof,  aod 
wfaoae  fine  remains  then  wholly  or  partly  unpaid,  and  not  re- 
mitted by  the  court. 

Id.,   1  38. 

t   aSOO.    LlaMlltr    of   alieFtS. 

An  action  may  be  maintained,  in  behalf  of  the  people,  againit 
a  sheriff,  to  whom  a  warrant  is  directed  and  delivered,  as  pre- 
scribed in  this  title,  to  recover  damages  for  any  omiselon  of  dntir 
with  respect  to  the  same,  Is  a  case  where  a  jndgment  creditor 
might  maintnin  an  action  against  a  sheriff,  to  whom  an  execution 
iHSTied  out  of  the  supreme  court  is  directed  and  delivered.  In 
sncb  an  nclion,  the  people  are  entitled  to  recover  the  same  dam- 
ntres,  whtch  a  judgment  creditor  would  be  Mitttled  to  ie«i»er, 
if  the  order  Imposing  the  fine  was  a  judgment  of  the  supreme 

I  XSOl.  Appll««tloB  or  this  title. 

This  title  does  n       .. 
the  collection  of  a  fine  li 


D,g,t,ioflb,GoogIe 
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IITLB  V. 
Proceeding  to  discover  the  death  of  a  tenant  for  li 

M.  3M2.  PeUltDD  for  praducIloD  or  teoBDt  tor  Ufa. 
2aOS.  CoDlenla   ot   petition. 
not.  ■errlcs  ot  oeutloa  and  notln. 
nOB.  Froceedint*   upon  pnwntation   or   patlUoD. 


imed  dead,  and  petlUonei  let  Into  pofl 
...  ..  — 'Uboot  tliF  State. 


I  2S02.  Petttloa  for  prodaclloB  of  tcaant  tor  IMe. 

A  person  entitled  to  claim  real   property,   alter  the   dta_ 
another  who  has  a  prior  eetate  therein,  may,  not  oftener 
once   In   oach   calendar   year,   apsly   hy   petition   to   the   si 
court,  at  a  epeciol  term  thereof,  held  within  the  iadidal  il_ 
wherein  the  properly,  or  a  part  thereof,  is  situated,  for  an  « 
directing  the  prodiiclloii  of  the  tenant  tor  life,  as  preecrilx 
Ulia  title,  by  n  person,  named  in  the  petition,  agajnat  vrbM 
Action  of  eieclment  to  recover  the   real  property  can   be  i 
tained,  If  the  tenant  tor  life  ia  dead:  or,  where  there  is  n 
person,  by  the  guardian,  husband,  trustee,  or  other  persoi 
has,  or  is  entitled  to,  the  custody  ot  the  perMn  ot  the  tetu 
life,  or  the  care  of  his  estate. 

3  B.  e.   M3,  9  1  <a  Edm.  SMi. 

I  2S08.  Contents  ot  petition. 

The  petition  must  be  in  writing,  and  verified  by  the  it 
at  the  petitioner,  to  the  efFect,  that  the  matters  o(  fact  thi 
set  forth  are  true.    It  tnast  contain; 

1.  A  description  of  the  real  property,  aod  a  Btatemeat  ot 
petitioner's  interest  therein,  and  of  such  other  facta  as  show 
the  ease  Is  within  the  nrovisions  of  the  last  section. 

2.  An  averment  that  the  petitioner  belleres  that  the  peraoB,  i 
whose  life  the  prior  estate  depends.  Is  dead,  together  wl< 
statement  of  the  grounds  upon  which  the  petitioner's  bcDt 
founded. 

Id.,  t  2  aid  pirt  Df  i  8. 

I  S804.  Servlee  of  petition  an«  notlae. 


A  copy  of  the  petition,  including  the  affidavit,  together  i 
notice  of  the  time  and  pinee  at  which  the  petition  will  be 
aented,  must  he  perHoiially  served,  at  least  (ourteen  dKTS  be 


1    3300.    ProceedlnsB    npon    ppesentntloa   ot  petltloi 

Upon  the  preaentalion  of  the  petition  and  affidavit,  with 
proof,  by  affidavit,  of  service  of  a  copy  thereof,  and  of  the  not 
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tt  Biifficieut  cause  to  tbe  contrary  Is  not  shon'ti  by  tbe  advene 
part  J,  the  <-ourt  must  either  isnue  a  conimisHiou,  as  proscribed  in 
the  following  sections  of  this  title;  or  make  an  order,  directing 
the  ndvorse  party,  at  a  time  and  ^lace  thereia  specified,  before 
tLe  court,  or  a  referee  therein  designated,  to  produce  the  peraou 
uiiou  wlioae  life  tbe  prior  estate  dcpeuda,  or,  in  default  thereof, 
to  prove  that  be  la  liTing. 
B.  S.  3«3,  I  4. 


make  the  p ,  , .  ._ 

|)reaentaIion   of  proof  of  Hervicc,   by   nfflda.vitj  the  { 

referte  must,  at  the  -time  and  place  B[>eci(ied  lu  the  order,  or  at 

the  time  and  place  to  tvliich  the  benriug  may  be  adjourned,  hear 
the  allcgationa  and  proofs  of  the  partieB,  respecting  the  identity 
of  any  person  produced,  with  the  person  whose  death  Is  in  ques- 


tion; or,  if  the  latter  person  ia  not  produced,  respecting  the 
reasona  for  tbe  failure  to  produce  blm.  and  whether  he  la  liTlng. 
Wbere  a  referee  is  appointed,   he  has  tbe  same  powers,  nod  Ta 


entitled  to  the  ssine  compenaatlou.  as  a  referee  appointed  tor  tbe 
trial  of  an  laaue  !□  an  action. 

Id.,  I   B. 

I  asOT.  Hnfce«a  e<m»«s. 

It  It  appears,  hy  affidaylt,  to  the  aatiafactlon  of  the  court,  that 
tbe  peraon  required  to  be  produced  is  imnrisoned  within  tbe  State, 
for  any  cause,  except  upon  a  sentence  for  a.  felony,  or  la  kept  or 
detAJned,  within  the  State,  by  any  peraoD,  the  court  inay,  either 
be<ore  or  after  making  the  order  for  production.  Issue  a  writ 
of  habeas  corpus  to  bring  him  before  it,  or  before  the  referee, 
OB  the  case  requires.  The  writ  must  be  aerved  and  executed, 
and  disobedieuce  thereto  may  be  puniehed,  aa  where  a  writ  of 
habeas  corpus  is  iaaued,  to  inquire  into  the  cause  of  the  detenttou 
of  a  prisoner. 

Id-,    i  t- 

I  asos.  Report  ot  referee. 
.  The  referee  must  deliver  his  report  to  the  petitioDer,  or  file  It 
with  the  clerk,  within  ten  days  after  the  case  t*  closed.  He 
must  state  therein,  whether  any  person  was  or  waa  not  produced 
before  him,  as  being  the  peraou  whose  death  ia  iu  question.  He 
taawt  append  thereto,  in  tbe  form  ot  depositioDs,  uie  proofs,  if 
any,  respecting  tbe  identity  of  any  person  eo  produced,  with  the 
person  whose  death  is  in  question;  or  If  no  ooe  ia  so  raoduced, 
upon  the  question  whether  the  latter  pcrsun  is  living.  Re  must 
auo  state,  In  his  report,  bis  coiiclusioas  upon  the  queetiuua  con- 
troverted  before  him. 

M-,  I  8. 

I  ZSWi.  msMiautl  of  petltloB  vrbeu  order  eoiapIleA  ivltb. 

If  it  appears,  to  tbe  satisfaction  of  the  coort,  upon  tbe  referee's 
report,  and  the  proofs  thereto  appeiidpd;  or,  where  a  referee  Is 
not  anmlnted,  npon  the  allegaliona  and  prnots  of  the  parties  be- 
fore the  coort;  that  the  party,   required  to  produce  the  tenant 
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for  life,  or  to  prove  hia  cxisteucc,  baa  full;  complied  with  tfae 
order,  ue  court  must  make  an  order  dismiBBinK  the  petition,  and 
re<iuiHiiK  the  petitioner  to  pay  the  coats  of  the  pfoceedinsa. 

a  B.  8.  H3.  I  S. 

I   aaiO.    IVhen    llfe-teMVt   dceaied   daad,    aad    yetltloan 
l«t   iBtit   pAbaeastoB. 

'  If  it  appears,  from  the  referee'a  report,  or  upou  the  hearing 
before  the  court,  that  the  persoo,  upon  whoae  life  the  prior  estate 
depends,  was  not  produced;  und  if  the  part;  required  to  produce 
him.  or  to  proTe-hiB  existence,  haa  not  proved,  to  the  aatiatactbHi 
of  tne  court,  that  be  is  livitig;  a  final  order  muat  be  made,  deciar- 
lug  that  he  is  presumed  to  be  dead,_  for  the  purpose  of  the  pro 

^OMeatiou 


I  nil.  OoMwIaalim  to  be  Usaefl  If  llfe-l*m*Bl 
«k«  Stat*. 

If  before  or  at  the  time  of  the  presentation  of  the  referee's 
report  to  the  court,  or,  where  a  referee  Is  not  appointed,  at  an; 
time  before  the  &Dal  order  is  made,  the  part;,  upon  whom  ilie 
petition  and  notice  are  serTcd,  preaenta  to  the  court  preanrnptire 

K3ot,  by  affidHTit,  that  the  person,  whose  desth  was  la  aueation, 
□r  Istel;  waa,  at  a,  place  certain,  without  the  State,  the  coort 
moat  make  an  order,  requiring  the  petitioner  to  Inke  out  a  rhd- 
mlHton,  directed  to  one  or  more  pem)iis,  residing  at  or  atar  tbt 
place,  either  deslguated  in  tbe  order,  or  to  l>e  appoitited  apod  a 
•aiMeqaeut  application  tor  the  commission  for  the  porpiae  of 
obtaiulog  a  tUw  of  the  person,  whose  death  is  in  queatkm,  and 
of  taking  such  teatimon;  respecting  his  ideutlt?,  aa  the  paitiei 
produce.  The  order  must  nlso  direct  that  the  proceedings  apon 
the  petition  be  staged,  until  tbe  return  of  the  commiaaion:  and 
that  the  petition  be  dismissed  with  costs,  unless  the  petitloBer 
takes  out  tbe  commisElon  within  a  time  spedGed  in  the  order, 
aad  diligentl;  procures  It  to  be  executed  and  retnrocd,  at  Ui 
owD  expense. 
U..  I  u. 

I  SSU.  Oeaeral  prmrlaltms  rcspeettav  tke  eom^IaaliiB. 

It  is  not  necessarr.  unless  tbe  court  Bpeciattr  so  directs,  that 
tbe  witnesses  to  be  examined  Hhould  be  named  in  the  commlssioii. 
or  that  interrogatories  should  be  annexed  tliereto.  The  commb- 
aioo  must  be  executed  and  returned,  and  the  deposition  taken 
must  be  &ied  and  naed,  ns  prescribed  for  those  purposes  lo  artkle 
•econd  of  title  tfalnj  of  chapter  jiinth  of  this  act,  except  aa  otlter- 
wiae  apeclallr  prescribed  in  this  title. 

I  BSIS.  PcMtloaer  to  arlve  notice  of  !(■  «c(nitl<>B. 

The  petitioner  must  Riro  to  the  ndverse  part;,  or  his  attoracT. 
written  notice  of  the  time  when,  and  tbe  place  where,  the  com- 
missioner or  commissioners  will  atteod,  for  the  porposc  of  cxe- 
enting  tbe  commiBslon,   aa  follows: 

1.  If  tbeplace.   where  the  commiaaion   Is  to   be   cxccnted,  b 

within  the  Dnited  Stntet  or  the  dominion  of  C '-    '- ' 

(ire  at  least  two  montlis  notice. 
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S:  U  It  is  within  plther  of  the  West  India  isUnds,  he  muat 
(iTe  ftt  leaat  three  months'  notice. 

S.  In  erery  other  caae,  he  must  give  at  least  four  montbB'  time. 

Notice  mar  be  eItcd,  as  reqnimi  bj  this  aectiuu,  b;  BervinK  It 
■■  prescri)>ed  in  tbia  act  for  the  aerrice  of  a  paper  upon  an  &ttOI^ 
n^.  In  an  action  la  the  Bupreme  court. 
I  K.  S.  MI,   I  la. 


The  commLuloner  or  comntlBBionera  poBsesB  the  same  powers, 
■ud  miut  proceed  in  the  same  manner,  aa  a  referee,  appointed  b7 
an  order  requiring  the  production  of  the  tenant  for  life,  or  proof 
ot  his  existence;  except  that  tber  cannot  proceed,  unleas  a  person 
to  produced  before  them,  as  beitifr  the  person  wboae  death  is  in 
qaestton.  The  return  to  tbe  commiseion  mast  espressly  Btate 
wbetber  anj  person  was  or  was  not  so  produced.  The  teBtimony, 
renvectlnK  the  identity  of  a  person  so  produced,  must  be  taken, 
nOKsa  otnerwiae  speciatty  directed  by  tne  court,  as  prescribed  in 
chapter  ninth  of  this  act,  for  taking  the  deposition  of  a  witnesB 
upon  oral  interrogratorles;  except  tbat  It  is  not  necessary  to  glye 
any  otlier  notice  of  the  time  and  place  of  exomlnatloD,  than  that 
preicribed  in  the  last  section. 

Id.,  put  a(  t  IS. 

I  asiB.  FnMwcdlnota  OM  retam  of  eoaunlaalaB. 

Upm  the  return  of  the  commission,  the  proceedings  are  the 
same  *a  upon  the  report  of  a  referee,  oa  prescribed  Xa  sectlana 
2806  and  2310  of  this  act;  but  the  court  may,  In  ita  djscretloti, 
teeelve  addi^onal  proofs  from  either  party. 

Bdstltatcd  (or  U  U,    14,   IH   and  IB. 

4  ans.  Oosta. 

Where  coats  of  a  special  proceeding,  taken  aa  prescribed  in  this 
title,  are  awarded,  they  mnst  be  fixed  by  the  court  at  a  gross 
anm.  not  exceeding  fifty  dollars,  In  addition  to  dlBbuTsementa. 
Where  proTliion  is  not  apecially  made  in  this  title  tor  the  award 
of  costs,  they  must  be  denied,  or  awarded  to  or  agalnat  eltlier 
party,  aa  Jastlce  requires. 

M.,    I    18. 

I  SUT*  Frov«rtr|  irkea  reatorad. 

nie  pouession  of  real  property,   whi._ „ 

the  petitioner;  aa  prescribed  in  Uiis  title,  upon  the  presumption 


Hie  pouession  of  real  property,  which  has  been  awarded  to 
the  petitioner;  aa  prescribed  in  Uiis  title,  upon  the  presumption 
ct  tne   death  of  tAe   person,   upon   whose' life   the   prior   estate 


._,   mnat  be  restored,   by  the  order   of  the  court,   to  the 
n  erlcted,  or  to  his  heirs  or  legal  repreaentatlTea,  upon  the 

, on  Of  the  latter,  and  proof,  to  tbo  satlsfnction  of  the  court, 

that  tbie  pNSon  presumed  to  be  dead  la  living.     The  proceedings 
■qXMt  md  an  application  are  the  aame,  aa  preacrlbed  In  this  title, 
upon  the  abdication  of  the  peraon  to  whom  poaaesslon  is  awarded. 
M..   I  19. 
I  XBI8.  Keiaedir  of  veraoB  evleted  t»r  yroata,  ete. 

■,  If  the  pre- 
maintalD  an 

,.— ,.jpertT.  or  his 

recover  the  rents  and  proflta  of 


action  against  the  person  who  has  occupied  the  property. 
^^CBtor  or  adminiirtraf"'    "-   "■-   — '"   "-'   — 
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the  property,  dariDg  Uie  occupation,  while  tbe  person,  upon  wboflQ 
lire  1Ll>  prior  eiilulc  di'peuila,  is  or  wub  liviuj;. 

3  B.  8.  343.  1  20. 

t  Z819.  Order  not  conelaBlve  In  elcetmcnt. 

A  final  order,  made  as  prescribed  in  this  title,  awarding  to  tbe 
petltlouet  the  poBBeEaEon  of  real  property  is  presumptive  evidence 
only,  in  an  action  of  ejectment,  bronght  agaiuBt  blm  by  the 
person  evicted,  or  in  an  action  braoght  a»  rmscribed  in  tbe  Iml 
section,  of  the  life  or  death  of  the  pereoD,  upon  whose  life  tb* 
prior  estate  depends. 
*^  nan 


D,g,t,ioflb,GoOglc 


fOMMITTEES  FOB  LUNAT1C8. 


Prooeedinfrs  ftir  the  Rppoiatinaiit  of  a  committee  of  Uie 
P«non,  and  of  the  property,  of  a  lunatic,  idiot,  or  habit, 
nol  dmnkard;  ^neral  powen  and  duties  of  the  committer- 

■m.  aaao.  Jutadictk 

3S31.  Oatt  ol  a 


i  petLtloD;   prvfecdlDf 


Mao.  Jdi;   to   In   pnxniRd.    PtocneiUB(i   c 
nn.  Pniecedlu*  nion  tlis  bearlni. 


Sns.  OontSBU  D 


2MI.  Id.:  t< 

2M2.  Id.:   ta*j  be  coi 

S4S.  ProptrtT,'  vbcii   to  be   Rtlond. 
K44.  Id.;  dUpoalUoa  In  nM  ot  dutti. 

t  asao.    [Am'd,  I89S.]      JofI •diction  i  ooncarFent  lariaU^ 

The  jQrUdiction  of  the  supreme  court  eitends  to  the  cnstodj 
of  tLe  persoB  and  the  cnrc  of  the  property,  of  a.  person  incompe- 
tent to  mHQaKe  himaclr  or  his  affHira,  in  consequence  of  lonacjr, 
Idiccj-,  habitual  druakpunegii,  or  itnltecility  arising  from  old  age 
or  loss  of  memor?  and  nnilorstiinding,  or  other  caase.  Where 
a  county  conrt  hna  juHsdiMion  of  those  matters,  concurrent 
with  that  of  the  supreme  court,  the  iarlsdictlon  ot  the  court  first 
ezeriHsing'  it,  as  preacribcd  in  this  title,  in  excclusive  of  that  of  the 
otbcTB,  with  n^pcct  to  nny  matter  n-ilhln  Its  Jurisdiction,  for 
which  proTislon  is  innde  In  (bis  title.  In  nil  proceedings  under 
tti«  title  for  the  oppointmcDt  of  n  committee  of  sucli  a  person. 
te  shall  he  deslKnated  "«n  alleged  Incompetent  person;"  and 
after  the  appointment  of  n  committee  of  Bueh  person,  in  all 
snhaeqnent  proceedings  the  (unatic,  idiot,  habitual  drtrnkard  at 
imbecile  ehall  l>e  designated  "  nn  iacompetent  persoti." 

U  ISte.  lA.  Md. 

I  Sm.   Dntr   of  eoart  ksvlBK  JwHsdlotlOB. 

Tbe  court  eiercirfng  Jurisdiction  over  the  propertr  of  rttber  «f 
the  Incompetent  persons,  apecifled  In  the  la^  section,  mt»f 
prsaerre  hte  propertr  from  watte  or  destruction:  and,  oat  of  the 
'I  thereof,  must  pravide  for  tbe  parment  ot  hla  debts. 


f 
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BDd  for  the  aafe  keepiug  nnd   maiuIeniLiicE,   onJ   the  ednei 
when  required,  of  the  incompetent  person  and  his  tamilf. 

L.  1ST4.  ch.  4M.  psit  at  |  I. 

I  2822.  ComiaHtec  siar  be  Appolated. 

The  jurisdiclion,  specified  iu  the  last  tiro  Bections,  ma 
oiercieed  by  mesne  of  a  committee  of  the  person,  or  a  eaum 
of  the  property,  or  of  a  particninr  portion  of  the  property,  < 
incompetent  person,  uiiiwiiileU  us  prescribed  in  this  title, 
(■omiuittce  of  the  persou  ii-mi  tliu  ciimmittee  of  the  propetV 
be  the  same  iadiTiduat,  or  different  indivldnals,  in  the  diaai 
of  the  court. 

I  XXta.  lAu'd,  180S.]  AppllcstlOB  for  oMHulttc*';  by  «< 
made. 

An  application  for  the  nppaintment  of  such  a  committee  i 
be  made  by  pt'tition,  wliich  may  be  presented  by  any  pa 
Except  as  provided  ia  the  next  section,  where  the  appfia 
ii;  made  to  the  supreme  court,  the  petition  must  be  prcsa 
at  a  spcci.il  term  held  within  the  Judiclol  district,  or  to  a  ja 
of  snld  court  within  such  judicial  district  at  chambers,  ■ 
the  person  alleged  to  be  incompetent  resides:  or  it  he  is  ■ 
resident  of  the  State,  or  the  place  of  hia  residence  canM 
ascertained,  where  HOine  of  his  property  is  attvated,  or  the  I 
institution  is  situated  of  which  he  is  an  inmate. 

ISSsaa.  [A4d*d,18»Si  am'dilMT.]  . 
tsat  p«rs(iii  Is  la  a  stata  lastitnUou  t  ~ 
MDts  and  pio«w«dliigs  npon  pr«a«Btatl 

Where  an  incompetent  person  has  been  committed  to  ■ 
institution  In  any  manner  provided  by  law,  and  Is  an  1 
thereof,  the  petition  may  be  preiietited  on  behalf  of  the  st 
a  slate  officer  havlnfi  special  juriadietion  over  the  inati^^ 
where  the  incompetent  pi^rtion  is  confined  or  the  superintmdn 
actinti  saperintenilent  of  said  institution;  the  petition  mast  i 
writinE  and  verified  fiy  the  affidavit  of  the  petitioner  <* 
attorney,  to  the  effect  that  the  matters  therein  stated  are  f  " 
the  best  of  his  information  or  belief:  it  must  show  that  the 
for  whose  jH-rson  or  property,  or  both,  a  committee  is  sekea 
been  legally  committiil  to  a  state  institution  over  wbid 
petitioner  has  siK'cinl  Jnrisdictinn,  or  of  which  he  is  stf 
tendent  or  acting  superintend rnt,  nnd  la  at  the  time  an  In 
thereof;  it  must  also  slate  the  it«ititulion  in  which  he  is  ai 
mails  the  date  of  his  ndmissinn.  his  last  known  place  of  reaidl 
the  name  and  residence  of  the  husband  or  wife.  If  any.  of  : 
person,  and  If  there  be  none,  the  name  and  residence  of  the  ne 
kin  of  stieh  person  livlnf;  iu  this  state  so  far  as  known  t*' 
petitioner:  the  nature,  extent  and  Income  of  his  properly,  •* 
as  the  same  is  known  to  tlio  petitioner,  or  can  with  reaio 
dlti^nce  lie  nscertained  by  him.  The  petition  may  be  preBsnl 
the  supreme  court  nt  nny  special  term  thereof,  held  either  ^ 
judicial  district  in  which  snch  incompetent  person  last  resK. 
in  the  district  in  which  the,  state  institntinn  in  which  he  is 
mitted  is  situated,  or  to  n  justice  of  the  snprpme 

bers  within  such   Imlieial  district.     Notice  of  the  , 

Btich  petition  shall  be  personally  given  to  snch  person,  an*  I 
to  the  husband  or  wife,  if  any,  or  If  none  to  the  next  of  Ub  ■■ 
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in  the  petition,  and  to  the  office 
which  such  person  in  an  inmate. 

petition,   and   proof  of  the  8ervi__ , 

justice  may,  if  BatiHfieel  of  the  truth  of  the  tiicts  required  to  be 
stated  in  such  petilion,  inimediately  appoint  a  committee  of  the 
penon  or  propi'rty,  or  both,  of  such  incompetent  person  or  may 
reguirp  nny   fiirlher  proi>t   which   it  or  he  may   d«em  necusaarj 
bvforp  mnkin;;  Riich  iipiioiiitmcnt. 
L.i«S,-cb.8M;   L.t8n,  cb.lH.    In  effect  April  t,  IIOI. 
I  SS3S  (It).  [Added,  IHOS.]    Ooata  ot  proeeeaiUK. 
Upon   the  presentation   of  a  petitluu   and  the   appointmcDt  of 
a  committee,  as  provided  m  itection    two    thuusuuU   three  biin- 
dred  and  tH-culy-Uirce  (u),  the  court  or  justice  uiuy  award  coata 
of  the  procewiing,  not  exceeding  tweiity-livo  dollars  in  uddltlou 
to  necessary  di^bursemeuts,   to  the  petitiuocr,  pnyable  from  the 
estate  of  the  incompetent  person,  and  upon  denial  of  an  applica- 
tion to  set  the  same  aside,  costs  as  of  a  motion. 


I  3SX4.  Datr  of  oertula  ofllcera  to  Hpvlr- 

Where  the  ineompetfut  person  has  properly,  which  may  be 
endlinsercd  in  cousequciice  of  his  incompetency,  auil  no  reUltlve' 
or  other  person  applies  for  the  appointnient  of  a  committee  of 
his  property,  the  orcraecr  or  superintendent  of  the  poor  of  tho 
town,  district,  county,  or  city,  in  which  he  resides,  or,  where- 
there  is  no  Knch  oilioer,  the  omeer  or  olRcerB  performing  corre- 
qiondioB'  fanctious  under  another  ollicial  tide,  must  apply  to  the 
proper  court,  for  (be  appointment  ot  Bijch  a  committee.  Tbe- 
expenses  of  conducting  the  procecdinss  tberenpon  must  be  anditcd 
and  allowed,  in  the  same  manner  as  otlicr  official  expenses  oi 
those  officers  arc  audited  and  allowed. 

S  B.  S.  B2,  53.  (f  3.T  a  Edm.  C3). 

f  33SB.  [Au'd,  IHni.l  CanleatH,  rte..,  ot  petition)  prsceedi. 
lass   lipvB  v^c'entatlon  tliePCOt. 

The  petition  must  lie  in  writing,  and  Tcrificil  by  the  affidavit 
of  the  petitioner,  or  his  attfimcy,  to  the  cITert  that  the  matters 
of  fnct  therein  stated  are  tme.  It  must  be  aceomfranied  with 
proof,  by  nffidttvit,  thnt  tbe  case  Is  one  of  those  specified  In  thla 
title.  It  must  set  forth  the  names  and  residences  of  the  husltaBd 
or  wife,  if  any,  and  of  the  next  of  kin  and  heirs,  of  the  person 
alh'Ked  to  be  incompetent,  as  far  as  the  same  are  known  to  tbo 

Kllioner,  or  can,  with  rensonnble  diligence,  be  ascertained  by 
1,  find  also  the  probable  valne  n(  the  property  possessed  nnil 
owned  by  the  alleired  incon)t»*trnt  person,  and  what  property 
h«ii  beeo  conveyed  during  said  nliescd  incompetency  and  to- 
whom,  and  its  vnlnp  nnd  what  i-nnsiderafion  was  twid  for  it. 
{f  aay,  or  was  agreed  to  he  paid.  The  court  mnst.  nntess  snfliclent 
rpSMMlB  for  dispensiniT  therewith  arc  set  forth.  In  the  petition  or 
•eenmnnnj-lng  affidavit,  require  notice  of  the  presentation  of  thfr 
petition  to  be  given  to  the  husband  or  wife.  !t  any.  or  to  one  or 
niar«  r^'lntiveti  of  the  i>enion  alleged  to  be  Incompetent,  or  to  an 
officer  npecified  in  the  Inst  section.  Where  notice  is  required,  it 
nay  tx*  given  in  any  manner,  which  the  conrt  deems  proper;  nniT 
lor  thnt  pDrpose,  the  hearing  may  tte  adionmed  tn  n.  fiibseqnent 
day.  or  to  another  term,  at  which  the  petition  might  have  bent 
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I   SSStt.   [Am'd,   1808.]    WHan    torelo    comkIMm  ■ 

Whfre  tho  pereon  nlleg^d  to  I*  iuoompeteot  re«id«  wirt 
Btate,  Bud  B  committee,  curator  or  guardian  of  his  propi  , 
whatever  Dame  sucb  officer  maf  be  desigimted.  ha<  bcm 
appointed  puraunnt  to  the  lawB  or  any  other  ntnte. '  teititM 
country  where  he  reeidea,  the  court  may,  iu  its  discretion,  i 
au  order  Hpiwintinjc  the  foreijcu  committn?,  oimtor  «r  ?nu 
fhe  comraitttH-  of  uU  or  of  a.  piirtienlHr  portinn  or  tb?  pn 
of  the  incompetent  person,  wiUiin  the  atat<>.  oa  hix  Eirinf 
seciirli;  for  the  dlschnree  of  tiia  trgat  as  the  coart  thinEB  pni 

L.  l»W,cb,  IM.    IneflectSrrpt.  i.MK. 

I  S82T.  [Am'd,  ISOS.]  Order  for  eommlMlas,  or  fw 
by  Inry  Id  conrt*. 

UnleBB  an  order  is  made,  as  prescribed  la  the  last  sMtioB, 
preaiimptlvely  appears,  to  the  satisfBction  of  the  conrt,  ' 
petition  and  the  proofs  nccompanj'iDK  it,  that  the  case  ..  . 
those  specified  In  this  title;  and  that  a  committee  ought,  li 

exercise  of  a  aoond  discretion,  to  be  appointed;  the ' 

make  an  order,   directing,   either 

1.  That  H  commission  JHsnc,  as  prcRcribed  in  the  n 
to  one  or  more  fit  peraonB,  designated  in  the  order;  or 

2.  That  the  question  of  fact,  arising  upon  the  coinpetew 
the  person,  witli  respect  to  whom  the  iietitiou  prays  M 
appointment  of  ft  committee,  be  tried  by  a  jury,  -'  -  '-^' 
of  the  court. 

3.  When  it  satisfactorily  aiipeara  froni  the  pctitioa  and  M 
panying   atBdavita   that  any  iHjrHOo  or  persons   having  -— ' 
from  the  alleged   incompetent  person,   real  or  personal 
daring  the  time  of  such  alleged  iocotppctencj  nithout 
consideration,   the   court   may   Issue   an   order,   with  or 
secnrlty,  restraining  such  person  or  persons  from  selling, 
ing,  disposing  of  or  incumbcrinK  said  property,  or  conFessir 
ment  which  bIihII  become  a  lien  upon  said  property,   '" 
pendency  of  the  proceeding  for  the  sppotntment     ' 
and  said  order  may  in  the-  discretion  of  the  conn  ue  km 
for  ten  days  after  the  appointment  of  such   cotanlttee. 

-of  the  execution  of  the  commission  shall  be  given  to  the  ,_ 
or  persons  enjoined  in  such  manner  a*  the  conrt  may  dliMti. 
Ii.  ISSB,  cb.  MB. 


tlon;  and  also  Into 

of  the  person  alleg__  „  ,. 

tncome.  It  may  contain  such  other  directions,  with  r... 
the  subjects  of  inquiry,  or  the  manner  of  ezecuting  the  Ci 
slon,  as  lie  court  directs  to  be  inserted  therein, 

i  8»20.  CommlitBlanprB  to  be  niroru)  TBtwacldt. 

Each  commissioner,  before  entering  upon  the  execution  tf' 
duties,  must  Huhseribe  and  take,  before  one  of  fhe  officers  ~-' 
tied  in  wi-lion  842  of  this  net,  and  Hie  with  the  clerk,  an 
faithfully,  honestl.v.  and  ImpartiBity  to  discharge  the  tmiit 
mitted  to  him.  If  a  commissinnpr  becomes  incompetent  or  m 
iects  or  refuses  to  serve,  or  removes  from  the  State,  Om  ttt 

J 


►perty,  dottt 
t  of  a  eonW 
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iar,   Irom  time  to  time,   fill   an; 
~'    ~r  resisnation. 
I  ^£330.  [Au'd,  1893.]     Jarf  to  be  proenredt  proceellnss 
thcrpiipOB. 

The  comntissionera,  or  a  majority  of  tbem,  mast  Immediately 
insue  a  precept  to  the  sheriff,  desigaated  in  the  commiHsion,  re- 
qlBring  him  to  Dotif;,  not  leas  than  twelve  DOr  more  than  twenty- 
lour  indiftereiit  persoaB,  qualiQed  to  Ben'S,  aad  not  exempt  from 
wiriDg,  as  trial  jurors  in  the  same  court,  to  appear  before  the 
rommissioncrB,  at  a  specified  time  and  place,  within  the  county, 
Id  make  inquiry,  as  commanded  by  the  commissi  on.  The  sherill 
must  notify  the  jurors  accordiiiKly;  and  must  return  the  precept. 
■nd  the  Dames  of  the  persons  notified,  to  the  comtnissioneTa  at 
the  time  and  place  specified  in  tlie  precept.  The  commissi  oners, 
or  a  majority  of  them,  must  determine  a  challeuRe  made  to  • 
juror.  Upon  the  tailnre  to  attend,  of  a  per«ou  who  has  been 
duty  notified,  his  attendance  may  be  eompelleil;  and  he  may  be 
paalshed  by  the  eonrt  for  a  contempt,  a«  where  a  jaror,  duly 
nolified.  falls  to  attend  at  a  trial  term  of  the  courL  The  com- 
missiunerH  may  require  the  sheriff  to  canae  a  talesman  to  attend, 
in  place  of  a  jurur  notified,  and  not  attending,  or  who  Is  excused 
or  discharged:  or  they  may  adjourn  the  proceedings,  for  the 
purpose  Of  paiiisblDg  the  defaulting  juror,  or  compelling  his  at- 
tendanee.  But  it  is  not  necessary  to  cause  any  talesman  to  at- 
tend, if  at  least  tirelve  of  the  persons,  notified  by  the  sheriff, 
appear  and  are  sworn. 

L.  i§»,  eh.  MS. 

i  2331.  Pvoeeedlnsa  apoa  the  bearing. 

All  the  commlssEuncrs  must  attend  atirl  preside  at  the  hearing; 
and  they,  or  a  majority  of  them,  have,  with  respect  to  the  pro- 
reediDgx  npon  the  hearing,  all  the  power  and  authority  of  a 
jud^e  of  the  court,  holding  a  trial  term,  subject  to  the  directions 
contained  in  the  coniroissiou.  Either  of  the  commisiiioners  may 
idministcr  the  usual  oath  to  the  jurors.  At  le^st  twelve  jurors 
must  enncnr  in  a  finding.  If  twelrc  do  not  concur,  Che  jurors 
maM  report  tbetr  disagreemotit  to  the  commissioners,  who  must 
thereapoa  discharste  them,  and  issue  a  new  precept  to  the  sheriff, 
to  procnre  another  jury. 

,    Rrtan   Of   lB««fsltlo>   Bad   ooaaaitaaloa. 

t  be  signed  by  the  jurors  coni-iirring  therein. 
.,    __.    .  oners,  or  a  majority  of  them,  and  annexed 

to  the  commission.  The  eommlBHlon  and  inquisition  must  bo  re- 
turned  by  the  commissioners,   and   filed  with  the  clerk. 

f  asss.   BxpeBBes  of  eowmlHloB. 

The  commissioners  are  entitled  to  snch  compensation  for  their 
•erriees,  as  the  court  directs.  The  Jurors  are  entitled  to  ihe 
tame  eompensation.  aa  jurors  upon  the  trial  of  an  issue  in  an 
artloD  ia  the  same  court.  The  petitioner  must  pay  the  com- 
pensation of  the  commiesloaers,  sheriff   and  jurors, 

I  33S4.    [Jtm'd,  INBa.)     ProeeedluKs  npon  tilal  bj-  Jurr  in 
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of  the  i.crson,  with  respect  to  whom  the  petition  gmri  J 
aDpointmcnt  ot  a  committee,  the  order  luiut  ttlute,  dining 
plainly,  thi:  queetious  of  fact  to  be  tried;  wliieh  may  hem 
us  '..'here  an  order  for  a  Blnlilar  trial  la  made  in  an  ani<f 
cuurt  may,  in  that  or  la  a  BUbucqueut  order,  direcL  thifl 
ot  the  trial  be  ^vea  to  such  peraoDB,  and  iu  such  a  miT 
in  deemetl  proper.    The  trial  nuat  be  rerien'etl  in  the  saiq 
uci,   »'ith  like  effect,   and,   except  aa  otherwiEe  direet<  ' 
order,  the  procecdingB  ihereupon  are,  io  all  respects,  the 
where  qucationu  ot  fact  are  tried,  pnrsnaut  to  an  order 
iiuriioee.    Tbo  court  may  make  inquiry  hy  meami  uf  i 
or  (.therwifie.  m  it  '.hiuku   proper,   with  respect   to  ai 
uot  involved  in  the  qoeatious  trie>:  by  the  jury,  the  doi 
of  v.'hicli  ii  Dc<x^^:iry  iu  the  course  of  tiie  proeeMliu(i>.    ' 
iwuna  of  the  trial,  s^ud  at  such  un  iuiiuiry,  must  be  paulB 
petitioner. 


erdlet,  or  reimm 


I   2330.     (Am'd,     IBftB.]     aabjcet    ot    tB«|«lrr 

Where  the  petition  aUeges,  that  the  uerson,  with  respect  tofl 
It  prays  far  the  appoiutnient  of  a  committee,  ie  mcuuipef-' 
reason  ol  lunacy,  the  iuquir^'  with  respect  to  his  compcti^nc 
tho  oxocution  of  :i  comuiiseiau,  or  the  trial  ut  a  trial  tei — 

scribi^d  ill  this  title,  muit  be  cou&ned  to  the  qaestlou,  u , 

ia  so  iucompetent,  at  the  time  of  the  inquiry:  and  testimod 
apectiiig  any  thing  said  or  done  by  him,  or  hia  demeanor  or 
of  mind,  more  than  two  yearn  before  the  headnR  or  trial,  •! 
be  received  as  proof  of  lunacy,  unless  the  court  otikenrtae  ii 
directs,   in   the  ordLT  granting  the  c  .-      - 

triol  by  jury. 

L.   1BT4,  ck.  440,   1  Z.  imM;   L.   1 

I  aSSO.  PnteeedlBsa  «»«> 

.-..----.---       ".  ---.    .'-'-  ,'-j  Inqul 

thereunder,  or  the  rendering  o(  the  verdict  of  the  fnrj,  i 
question  anbniitlcd  1o  ft  by  the  order  for  a  trial  by  a  j 
court  must  either  direct  a  new  trial  or  hearing,  or  make  i 
final  order  upon  the  petition  as  Jnitice  requires.    Where  i 
order  is  inado.  dismissing  a  pelUloo.  the  court  ma; 
cretion.  award  in  the  order  n  fixed  sum  as  cosls.  n 
fifty  ilottnrs  nnd  disbursemciitH,  fa  be  paid  by  th?  petHioi 
the  nclverse  party.    Whore   a   committee  of  the  proper^  I 
pointeii.  the  court  must  direct  the  payment  by   him,  ont  < 
funds  In  his  hand k.  of  the  tieceswary  ilisbnrsementa  of  tb^ 
tioner,  and  ot  such  a  snni,  for  hia  coats  and  contisel  fees,^ 
thinks  rcnsonohlei  :ind  it  mfy.  in  Us  discretion,  direct  tl 
mlttee  to  pay  a  sum,  not  oKceediug  fifty  dollars  aad  dial 
ments,  to  th(>  attorney  for  any  adverse  party. 

I  axui  <n>.  lAtaeil,  1SM.1  SreHoaa  nf  mm  title 
ti1l«rt1t1e  vrhon  aitpllcatlon  for  conmltieo  ta  vsftd 
■nlhorltr  of  till"  Slate. 

Sections  two  thoniwriil  three  hundred  nnd  twenty-five  t< 
rt.v-six,  both  incltwlve,  of  tbd 
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maile  bj  It  on  behalf  of  tbe  Suite  to  secure  reimburaemeut.  In 
whole  or  (u  part,  for  malutenaDCG  and  support  ia  a  State  inBtitn- 
tloD. 

L.  isen.  eh.  824. 

i  aaST.  {AB'd,  1B8T.]    9e<iarltr  to  be  kItcb  br  sommlttce. 

The  prOTJflioiiB  of  artidle  first  of  title  seven  and  section  two 
tboasand  fire  hundred  and  ninety-five  of  article  fifth  of  tltte 
■ecoDd  of  chapter  eighteenth  of  this  act,  respecting  the  securltr 
to  be  given  b7  the  guardian  of  the  person  or  of  the  pi-operty  of 
flD  infaat,  appointed  by  a  surrogate's  court,  apply  (o  n  committee 
of  the  person  or  of  the  proper^,  appointed  as  prescribed  In  thla 
article.  A  committee  of  the  properly  cannot  enter  upon  the  exe- 
cution of  his  dnties,  until  Becnrity  is  given,  as  prescribed  by  the 
conrt.  A  committee  of  the  pertion  cannot  enter  upon  the  eiecil> 
tloD  of  hia  duties,  until  security  is  given,  if  required  by  tbe  cooit. 

L.  18§T.  et.  sai.    Bf  H  2820-2811,  poM. 

I  nS8.  [An'd,  1890.]    CompeBBBlian  ot  eomnHtee. 

A  eommittee  of  the  property  ia  entitled  to  the  same  compeoBti- 
lion  SB  >n  executor  or  administrator.  But  In  a,  special  case,  where 
his  services  exceed  those  of  an  executor  or  admioistrator,  the 
tnpreme  eonrt  or  a  county  court  within  the  county  may  allow  bim 
BDch  an  additional  compensation  for  such  additional  servIceB.  as  It 
deems  jnst.  The  compensation  ot  n  committee  of  the  person 
must  be  fixed  by  the  conrt,  and  paid  by  the  committee  of  the 
property,  if  any,  out  of  the  funds  in  his  hands.  The  additional 
eompeusatlon  authorized  by  this  scellon  may  be  allowed  to  the 
committee  upon  any  judicial  settlement  made  by  him,  and  shall 
be  for  sneb  additional  services  up  to  and  including  such  setUe- 


Ject  to  the  direction  and  control  of  the  court  by  which  he  was  ap- 
pointed, with  respect  to  the  execution  of  his  dnties;  and  he  may 
be  sn^Miided,  removed,  or  allowed  to  resign,  In  the  discretion  of 
the- conrt.  A  vacancy  created  by  death,  remoral,  or  reaignatloD 
may  be  filled  by  the  court.  But  a  committee  of  the  property  can- 
not alien,  mortgage,  or  olherwise  dispose  of,  real  property,  except 
to  lease  it  for  a  term  not  exceeding  five  years,  without  the  spedol 
ilirection  of  the  conrt.  obtained  upon  proceedinps  taken  for  that 
porpose,  BB  prescribed  in  title  seventh  of  this  chapter. 

(  SMO.   Oo^viltlee  of  property  uay  mBliiliiliii  BCtloBi,  ete. 

A  committee  of  the  property,  appointed  ns  prencribed  In  this 
tide,  may  maintain,  in  his  own  name,  nddinK  his  official  title, 
any  actioa  or  special  proceeding,  which  the  person,  with  respect 
<o  whom  he  is  appointed,  might  have  maintained,  if  the  ap- 
pofntment  bad  not  been  made. 

Firt  tf  I  B  of  act  ot  lBt4,  tm-ll.  Bf  uiK,  I  42S;  I  42fl.  inbd.  2;  II  OI*. 
IISS. 

t  XB41.  [Am*«,  18M.1    M.t  to  file  In-ventorr  ud  aceoant. 

The  provlBloDB  of  article  two  of  -title  seven  of  chapter  elgh- 

tren  of  this  act,  requiring  the  general  guardian  of  an   intant^i 
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s  court,  to  file  in  Ik  I 
.     .  .  ,         .         .  .     -:S,  aecouiit  and  alfidiri 

preecribing  tiie  form  oC  the  papers  go  to  be  tilcil,  app!;  lo  I 
mittee  of  the  property  appointed,  bh  prescribed  in  tliU  title 
the  purpose  or  makiug  tQnt  application  the  commitiw  ii  i 
a  general  guardian  of  the  property;  the  peraon  with  t«gi 
wkom  he  ia  appointed,  is  deemed  a  ward  and  the  papen  m 
filed  in  the  office  o£  the  cierk  of  tlje  court  by  which  the  « 
lee  was  appointed,  or  if  he  was  appointed  by  the  Bupremtl 
in  the  clerk  a  olhce  where  the  order  appointing  liiiu  is  euiern 
every  case  where  n.  comioittee  has  uaed  or  employed  the  M 
ot  an  incompetent  persou,  witli  respect  to  wliam  he  liai 
uppointed  a  committee,  or  where  moneys  hare  been  earonl 
received  on  behalf  ot  such  incompetent  peraon,  ihe  coir~^ 
must  account  fur  any  moneys  bo  earned  or  derivtHl  from  n 
vices,  the  Bume  as  for  other  property  or  assets  of  the  incoi 
Oerson. 

L.    ISM,    ch.   H. 


rt,  the  ciiunly'; 
.    lim  is  enl 

,   --    --    --    _-— •  his   direclii 

counts  tuid   iuTeulories   Rled   by   comuiittecs   uf   the  pcdk 
prujK'rty,  siucc  the  first  day  of  Fuliriiary  ot  the  pnH'e<1iii| 
If  it  appears,  upon  (lie  ex  ami  nation,  that  a  oomiuittee,  apL 
ns  prcscribi'd  in  this  title,  hus  oiuitleil  to  file  his  annual  Inrel 
or  accounting,  or  the  aliidavit  relatinjc  thereto,  as  presmbfd 
the  last  section;  or  if  the  judKe  is  of  the  opiulon  Ihst  the  inl* 
of  the  iierson,  with  respect  to  ivhmu  the  coouuittec  was  appuinl 
requires  that  he  should  render  a  more  full  or  saltifaelory  !nf 
tory  or  aeeount,  the  judge  must  make  iin  order  requiring  the  t 
iiilttee  to  supply  the  defiriency,  aril  also,  in  his  discretinn.  p«r 
ally  (i)  jiiiy  the  eapcnse  of  scrrimr  the  order  iiimn  him.    An  « 
BO  mn<le  mny  be  enten-d  and  enforced,  and  the  failnre  to  •^ 
it  may  bo  punished,  as  if  it  were  made  by  tto  court.    WhMe 
committee  fails  to  eompl}-  with  the  order,  wtthio   three  a 
lifter  it  is  made,  or,  wliere  the  judg^  has  reason  to  belipTt 
sufficient  cause  exists  for  the  removal  of  the  committee,  the  ji 
may,  in  his  discretion,  opiwint  n  fit  person  special  grunrdini     " 
Ineomiietent   person   with   respc^   to   whom   the  conimiit.^   _ 
appointed,  for  the  purpose  of  filing  a  petition  in  his  behalf  for 
removal   of  the   committee   and   proaeeuting   the   neccssaty  | 
ceedlUKB  for  that  purpose.     The  committee  may  be  comiJelM 
the  discretion  of  the  ciuirt.   to  pay  persfinally  the  costs  of 
proceedings  ho  instituted.     The  committee  of  the  proiieriy  of 
locompetcnt  iicr»nii  appointed  as  prescrilied  in  this  title,  miy  f 
any  time  In  the  discretion  of  the  court  lunklng  such  appointned 
render  to  Biii'h  court  iin  intcTniediate  judicial  acconni  nt  »I1  l| 
proceedings  Rffecting  the  property  of  the  inconipelcnt  peww  j 
the  date  of  the  filing  thereof;  snil  said  account  KhnI!  he  then  jM 
cially  ndjuRtcd,  determined  and  filed:  and  the  saine  shall  be  iid 
^!^     S  "?"'  J""?',''"'  "foount  of  Ihe  proceedings  of  wid  «M 
mittee  affecting  said  property  to  that  time.    Notice  of  the  Km 
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for  tii«  appointment  of  a  committee  of  the  person  or  property  of 
■n  alleged  lunatic,  Itliot  or  habitual  drunkard  ia  required  to  be 
given  bj-  title  sii  of  chapter  seventeen  of  the  eoile  of  civil  pro- 
cedure. The  court  nhnll  have  power  nnd  it  shall  be  its  duty  to 
appoint  a  Kuitahle  person  a*  Bpecint  itnarilinn  of  the  Incompetent 
person  for  the  protection  of  his  rightH  and  interests  in  said  pro- 
ceeding. 

I.;ur74,  oil.  mt4.un'il.  8MI3St4.pouiL.  MH.(ili.  M  HparHdlBB  UMOdnmt 
tBCh-Ml;  L.  iM.eh.  «L   IncffectSepI,  1,1899^^ 

(  XS4S.  Property,  irken  to  be  vcatored. 

Where  a  person,  with  respect  to  whom  a  committee  Is  ap- 
pointed, as  prescribed  in  this  title,  becomes  competent  to  rannag? 
bimself  or  his  offalra,  the  court  must  make  on  order,  (llHcharginB 
the  committee  of  his  property,  or  the  committee  of  his  person, 
or  both,  as  the  case  requires,  and  requiring  the  former  committee 
to  restore  to  him  the  property,  remainiuB  in  the  committee  s  hands, 
"nierenpon   the  property  must  be  restored  accordingly. 

W..   I   38.  tm-i. 

1  SS44.  M.)  dUpoaitlnn  la  e>*e  of  dcnth. 

Where  «  person,  of  whose  pmperty  a  committee  has  been  ap- 
iMlnted.  a»  prescribed  In  this  Mtle,  dies  during  his  Incompetency, 
the  power  of  the  committee  cphsch:  and  the  property  of  the  de- 
cedent must  be  administered  and  disposed  of,  as  If  a  committee 
had  not  been  appointed. 
id.,  f  3>  tad  I  ».  sin'd  tv  !■.   1S6B.  cb.  121  i«  Mm.  B81}. 
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St 

Aw.ilratlun   to  illaiKiH  or  rwl  unwenr; 

smo 

to.:  bT  wbom. 

■£SM 

Oiuteuli    or    petition. 

UoQd"  lilSl"pro*wutHl° 

1 

.ur.j^n™  .;  to,u.«  taW  the  .ppUctlM. 

CciMln  ut«.  'eti:..'  pnblblted. 

33S4.  L>«btB  01  loTBOt,    etc.,    to  be  paid  equUf. 

I  aS40.  Action  to  compel  coaTeysoec. 

!□  either  of  the  (oUon'tng  cases,  an  action  may  be  maiDtdl 
agaioBt  on  infant,  or  a  pcrBoa  iDCompeteDt  to  manage  hi*  aA 
b7  reason  of  lunacf,  idiocy,  nr  habitual  dranlienneas,  to  pnM 
n  judgment,  directinft  a  conveyance  of  teal  ptopertj,  or  of 
Interpst  in  ronl  property: 

1.  Where  the  infant  or  Incompetent  peraan  is  seizal  or  | 
sensed  of  the  real  protterty,  or  interest  in  reni  iiroiierty,  by  • 
of  morlKnKC.  or  only  in  trust  for  another. 

2.  Where  b  valid  contract  for  the  Bnlc  or  conveyance  of  ' 
renI  property,  or  interest  in  real  property,  has  been  made;  tM 
conrpyance  thereof  cannot  be  made,  by  renimn  of  the  infawj 
Incompetency  of  the  person  in  whom  the  title  is  vested. 

3  R.  8.  BO,  t!  30.  22  (2  Edm.  BO:  t*.  1ST4,  eh.  440,  II  0.  23-9S  IS  lUau 
■"-    --■■■;  L.  187B.  ch,  BT4.  II  7  ind  8;  3  R.  8.  IW,  ch.  J.  H  WT.  W 


Rdm.  202). 

I  2840.  [Am'd,  1882..    IVho  nar  mBlntala  asflo*. 

An  action  may  be  maintained,  in  n  cnac  specified  in  the 
section,   by   a   person  entitled   to  the   couveyanix':   and,  aba 
■  speciUcd   in   snhdivlsion   second   of   that  section,  by 

"~ dministrnlnr  of  the  person  who  made  the  cc~'' 

n  who  died  seined  or  poBseRsed  of  the  real  pr  . 

.t  in  renl  properlr.  or  by  nn  heir  or  devisee  of  ritbw 

those  persnnR.  to  whom  the  real  property  has  descended,  or  i 
devised.  The  action  may  be  mnlntained  by  the  committf* 
the  lunatic  or  other  incompetent  person:  bnt  in  that  esse  ' 
conrt  mnst  appoint  a  special  Kunrdlan  for  the  incompetent  pen 
as  prescribed  by  law,  where  an  infant  is  defendant,  and  ' 
proceedings  are  the  same  as  In  a  like  action  agAinst  —  '-'— • 

Id..  R.  8.,  and  Uwa  aa  ibon. 

I  aR4T.  JadKneati  offset  tliereat. 

A  Jnilirment.  dtre^lnir  sneh  eonvevance,  nhnll  not  .n   ,.,.«„. 
nnleos  the  conrt.  oftor  hearing  the  parties,  ta  satlafleil  tlwt  ti 
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coDv^rsDce  ought  to  be  mad^.  Upon  renderius  final  judgment  to 
that  effect,  the  court  has  power  tu  direct  the  suardiau  of  the  In- 
faat'fl  pruperty,  or  the  cuiumittee  of  the  propertf  of  the  lunatic 
or  other  iutoinpeteut  iwraon,  or  ii  special  guardiau  appoioted  iu 
the  actiou.  tu  execute  Buy  couveyaace.  or  to  do  any  other  act, 
which  ia  necessary,  in  order  to  carry  the  JDdgmeut  into  effect. 
2  K.  a.  IM,  t  IBS.  ind  3  R.  B.  tW,  eta.  K.  |  1»  (2  Edm.  Di.1, 

I  Z34R.    (Ara'd,  1803,  1903.]     Application  to  dl-ptrse  of  reni 

III  eilhcr  of  the  following  catieH  real  property,  or  ft  term,  eatntc 
nr  other  intercHt  in  real  proiierty,  or  an  inchoiite  riuUt  of  doiver 
ill  reitl  property,  twlougiii);  to  an  iufaut  in  Iwius  or  the  coulin- 
gent  interest  therein  of  an  infant  not  iu  beiiiK,  ur  a  person  in- 
cMnpeli'nt  to  manage  liia  affaira  by  reaflon  of  iitiiftcy,  idiocy  or 
habitual  tlruulienneas,  may  be  Bold.  eouTeycd,  mortKftgcil,  re- 
leased, or  leased,  aa  prescribed  in  the  following  aectlonx  of  lbir< 
lille: 

1.  Where  the  personal  property,  and  the  income  of  the  real 
property,  of  the  iutnnt  or  incompetent  |>craon.  are.  together, 
insulHt'ient  for  the  piiymeiit  of  hia  debts,  or  for  the  maintenance 
aad  necessary  educu(ioi)  of  himself  and  hin  family. 

Z  [An'«,  11NI3.]  Where  the  iutercHt  of  the  infant  in  heine 
or  the  contintfent  ioterest  of  nn  infant  not  in  beinx,  or  the  inter- 
est of  an  iiicoinpetput  pi>rHoil  reiiiiire  or  will  be  itnbii'lantiall)' 
promoted  by  such  dinpfmiiion,  on  account  of  the  n^nl  proiierlj-  or 
terai.  or  estate,  or  other  intcrc«t  in  real  pr«iierty  lioinit  exposed 
tn  wiiKte  or  diln|>idntt<iii:  or  Ih'Ihr  wholly  nnproiiiictivi-,  or  for 
the  purpose  of  raixing  funds  to  preserve  or  to  Improve  the  name, 
ur  for  other   peculiar   reasons,  or  on   nceount  of  other  pivnliar 


3.  Wbei>?  an  action  might  be  maintained  ngainnt  the  infant  or 
iaeiimpetent  person,  to  procure  a  judtmicnt.  direetiiig  the  con- 
Teranee  of  (lie  renl  property,  or  liitcrest  in  real  liroperty,  aa 
preacribed  in  HCi'tions  twenty-three  hiindri-d  and  forty-tiTe  and 
lireaty-three  hundred  and  fotty-idx  of  this  net.       • 

3  B.  fl.  liM.  196.  II  lUT.  ITfl.  lie  (2  F>ln>.  202.  2m}:  2  n.  R.  IVI-IUl.  H  11.  IU. 
IB.  and  22  <3  P'lin.  M  aqo  bd):  U  iaiii.  m.  411,  |l  1  and  n  m  Kdm.  2ail: 
I-  IMQ.  rb.  027  IT  PjIki.  4K!|;  L.  INTn.  cJi.  HT  (T  P>lm.  FiHtl :  ■1■K^  t.  1X14. 
<4.  44n.  I  Afl.  and  Id..  (I  1,  a.  IT  mid  23  (0  F/lm.  030,  ftXif.  niii'd;  I,,  mr,. 

I  SS^Ift.   Id.!  hr  whom. 

An  applii'iilion.  in  either  of  the  cain-n  prescriliiHl,  In  the  Inst 
swliiin.  iniiHt  l«'  made  by  the  petition  of  the  Kenerai  euurdinn.  or 
111.'  ciiardinii  ot  the  proiHirty  of  the  infnnt;  or  by  (be  coiiiiiiille,- 
nf  Itie  propiTty  of  the  lunatic  or  other  iucomiH'tetit  pi^rsini;  or  by 
any  relative,  or  other  pi'rson,  in  Ulialt  of  either.  Where  the  ap- 
plii-atinn  is  in  behalf  of  an  Infnnt  of  the  ncn  of  foaitiHii  years  or 
n[iwar<1s,  the  infant  must  join  therein.  Where  the  appUentioii  is 
ni.nle  to  the  mipreme  court,  the  petition  must  lie  pniienlcd  nt  a 
term  lield  within  the  jndieial  district,  in  which  the  property,  or 
t  part  Ibereof,  is  situated.  ' 

i<L.  K.  s..  ind  lam  as  la  laM  itlUm. 

I  aaSO.   lAm'd,  ISftS.]      content-  of  pellllon. 

The  petition  mast  be  verified  in  like 

in);  in  an   ai'lion   in   the  supreme  con 
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KToundfl  of  tbe  appliratiOD :  and  In  a  cnw  spwified  In  xobdtTiaions 
linit  anil  nci^nd  nt  the  last  sts^tioD  but  one,  other  than  a  cane 
whvrp  the  application  in  matlo  for  the  Kale  of  an  undivided  inter- 
eat  of  the  jufunt  or  incompetent  person  In  one  or  more  parivls  of 
land  In  order  to  avoid  an  action  of  partition  on  the  part  of  hia 
ratenants,  it  muHt  alao  atate  the  particular!)  and  valnc  of  the 
rral  and  pi-moital  pruperty,  and  the  nmoout  of  the  income  of  the 
inrntit  or  iiu-nnipeti'iit  pi>rEuii;  the  diMpoaitiun  wbii-h  has  bpm 
nindt>  of  hia  |)erHiinal  [iroi>i'rt,v,  and  an  sr™nnt  of  tlic  debtx  or  de- 
muiidx.  if  any,  exiKting  aKaiURt  hifi  eatutc.  In  the  cane  aborf 
KiH-cllii-il  where  the  applii'ntion  In  niade  for  thi-  dale  (if  an  on- 
diviileii  inti-rcKt  of  the  Infant  or  inooni potent  iirrsoii,  the  petilJ»D 
muKt  Hlnte  the  particulara  and  value  of  the  rt>al  propit'l)'  in  iv- 
apci-t  to  which  n  sale  is  deaired. 
L.  ISOS.  ch.  311.    S.'P  Ruiv  as. 

I  2SSI.  [Am'd.  1H»3,  1M»S.|  Bo«d  ol  connltt**  of  Ib>m- 
tlSt  rt  cvtrra. 

An  application  to  sell,  mortgage,  or  lease  real  property,  or  an 
Interest  in  real  propertj-.  of  a  lunatic.  Idiot  or  habitual  drunkard, 
cannot  lie  Knintcd,  unlem  a  cumniittw  of  hia  itroiicrty  Una  brrn 
appointed.  Uimn  such  nn  application,  if  it  ia  made  liy  the  roni- 
niittei',  the  court  tnuHt  make  an  onh-r.  ilirectinf;  him  to  Ble  with 
the  clerk,  a  Iwllll,  In  Hilrh  a  form,  in  Nuch  nn  amount,  and  with 
aiii'h  Hnri'ticM,  nn  it  directs,  coi)dition<-<l  for  the  faithful  dlHeharRe 
of  Ills  trust:  for  the  imyinK  over  and  invextinK  "f.  and  nccountinit 
for,  all  moneys  nveived  by  him  in  the  aiM-cial  priH-e<tlinf:.  aceord- 
inic  III  the  direction  ot  any  cimrt  hnviui;  nnlhorily  t'l  i-ire  direc- 
tions iu  the  preniiscM;  end  fur  the  nlniervance  of  the  directioiui 
of  the  court,  in  n-latinn  tu  the  trust.  If  Ihe  npplicntiim  in  maite 
by  any  other  pi'miin,  nn  onler  (iiiiKf  be  ninrle  thcri>upiin.  reiiiiirinK 
tile  •iiiLimiltii-  tu  show  cnllxe  why  he  Hhoiild  not  file  such  n  Uind. 
If.  after  heariiiR  the  cuinniitlee,  tlic  court  ia  of  the  oiiinlmt.  Ibal 
there  is  a  jirolialile  caum-  for  Kranting  the  apiilicatiun.  it  may 
make  an  order.  r<-iiuirinK  the  commitli-e  to  file  hiicIi  n  iHind;  nr. 
If  the  committee  so  clcitB.  or  fails  tn  file  the  bonds  aa  dlrceled 
in  the  order,  it  may  appoint  a  auitnbic  person  to  lie  the  special 
guardian  of  Ihe  ineuuipEi'tent  person,  with  resiH-ct  to  the  pro- 
ceedings; who  must  IhereuiKin  file  auch  a  holid.  Where  nn  ap- 
plication is  made  to  release  an  inchoate  right  of  dower.  ap|dica- 
tion  niiiKt  be  made  by  the  husband  of  the  lunatic,  idiot  or  hahitasi 
dmnkanl  aiul  may  be  made  before  nr  after  a  cnnimlltcc  has 
been  apifilnlcil,  t-xm-pl  that  iiimliention  may  lie  made  liy  the  ■■om- 
rnittii'  of  the  pmiH'rly  of  the  Inuntic,  idiot,  or  hntiituni  drunkard 
in  any  ease  where,  at  Ihc  time  of  the  applinition.  Ihe  |>ri>)ierly 
to  which  the  Inehiinte  right  of  diiwi-r  attaches  has  nin-aily  hi»i-o 
sold  by  the  hiiHbnud  niid  Ihe  wife  has  not  ioliiMl  In  the  ei.nvey- 
ancj-  itr  olherwise  released  her  inchoate  rlRht  of  diiwer.  When 
the  application  is  mnde  hy  the  husband,  the  court  iiiav  appninl 
him  special  guardian,  and  he  ranst  file  a  bond  as  herein 'provided. 
i.i«,e)i.aa:L.igoa,eli.Mn.   lBpg«iiBi!pt.i,iwi. 

i  23I[Z.   [Am-d.  18n».I      Id.i  of  Knnrdlnn  ot  InfiiBt. 

Upon  an  application  to  sell,  mortgaBc  or  lease  real  property  or 
an  intercut  in  real  property  of  an  iiifnot,  the  court  must  appMDt 
a  Boitnble  jierson  to  be  the  sperinl  gunrdlau  of  the  infant  with 
respect  .to  the  pro^eeditigs.  who  must  thereup<in  file  with  the 
elerk  a  liontl  aa  prescribed  in   Ihc  last  section.    Any  trust  cob- 
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paii7  authorized  by  th?  laws  of  thin  state  to  act  an  tcpn^ml 
fnunliaii  of  tbe  e»tato  of  nn  infant  nithont  fcivinx  annuity  nmy 
he  ippointpd  sufh  H|>eciiil  Kuarilian  nnd  to  Huch  rnse  thi'  cinirt 
iu  ihp  nrder  of  BpitnlnlmeDt  may  dispeuse  with  tbe  glTliig  ani 
filing  of  any  auch  boud. 

id.  (riven  aa  prencrlbed 
'tiDnH,  IDC  I'oiirt  muHt  din-rt  It  to  be 
the  |H>rsuii  Injiirod. 

iZ:ilM.  [Aiu'rf.  lM»n.]    Ilrtpr*!B<-p  l»  Imialrv  IbI*  tbr  apitll- 

I'lKiu  Ihi'  lu^iH'iilHlion  of  the  iH.-(ii 
nhcri'  lliti  liUiiK  u(  micti  ii  Ixiuit 
tririxt  iiinkr  nil  iiriU'r  iiit|H>iuliiiK  0  HiiitiiMi'  iktmou  a  tvlfrt'f  to 
iliijuin-  into  llie  iii<>ritH  uf  Ilic  j|iiilii'iili<iii.  Tlit-  n-feri'i'  uiust 
■■xiiuiitii-  into  llii-  truth  iif  Ihf  tiMcKatiotiH  iif  Ibi^  iM-titiuiii  hcnr  tbe 
allraatioiiH  nnd  iiriHifs  of  nil  jiirwinii  ititi-reKtiil  in  Ihi'  iimiHTty,  or 
iilhi'rwiKr  liir<'r>-si>'cl  ill  lh<>  u|iplii-nliim:  iiinl  ri'imrt  Iilh  o|rmii>n 
tlipiviipuii,  tiJiifihiT  witb  ilio  teHiimouy,  with  nil  (.■ouvi-iiii'iit  Hiiced. 

L.  ihia,  rh.  2ix.    a>-o  uiiic  sn. 

I  aSBO.    [Am'il.  1MUI.I      Pinal  orilfr. 

L'pon  thp  filing  of  the  referee'M  niport.  nnd  after  essmining 
into  Ihr  matter,  thf  luiirt  munt  make  n  Hniit  order  itjkiii  the 
application.  In  a  prupL'r  miie  a  Rnnt  order,  cimfimiins  the  ref- 
(Tpp's  report,  must  direi't  that  the  rvai  jiroperty  or  turni.  eatnte 
or  other  interest  in  rcol  property  or  a  part  thereof  or  an  liiehoate 
ripht  of  ilower  therein,  nn  ia  ni'ceMwir>-,  or  iia  jiistlfe  reiiulrcs,  be 
mortKaped,  let  Uir  a  term  of  yenrn.  sc>l(i,  n>li>rtapd  or  i-onveyiil  by 
the  apeelal  Ruardlnn,  opimlnteii  (in  preBcrll>eil  in  this  title,  or  liy 
the  committee  of  the  property  of  the  liinntie  or  other  inei>nl|Kl4<-ut 
IHTflon.  The  Riial  order  niUHt  nlso  rontnin  atich  dirertloDii,  re- 
"pectinj;  Iho  time,  manner  and  eniitlitiunH  of  the  fale,  relrtise  or 
"inTeynnce  direeteit  Ihereby,  an  the  court  thinks  proper  to  inaert 


I  ZSKO.    1Ain*«,  1MI3.1     ReroH  ot  hiiIp.  rte. 

Before  a  Bale,  mortiMKe,  releane,  or  lense  ean  lie  made  punnant 
to  the  (inal  order,  the  sjiei'liil  Riiardiim  or  the  committee  muMt 
rater  Itito  an  aereemi'tit  therefor,  aiibjeet  to  the  approval  of  the 
mart;  am)  iiiilHt  reixirt  the  iiKreenienl  to  tlie  <4uirt  iiniler  oath. 
Upon  the  coulirmatlim  thereof  by  the  order  of  Ihe  iiinrt.  he  miiat 
•■xei-ate.  an  diree(i-il  liy  the  i-iiurt,  a  iIiinI,  tiiorttiiitfe,  relea(H>  «r 
■ouv.  When-  the  fitinl  order  ilin>etH  (he  exmiilii>u  of  a  roiirey- 
anec  iu  the  firft  In^tauce.  for  Ihe  piirjioHi'  nf  fiilliUliiff  a  eontraet. 
nr  bernniw  the  [iroiierty  ia  held  by  way  of  in<irtKiiRe.  or  in  truM 
only.  Ihe  KunnliNii  or  eomniiltet>,  executinic  the  iiiliveyauee,  niUHt 
report  (he  convej'nDce  to  the  court,  under  outh. 

1  X3KT.  CcrMlB  ■■■•m,  r*c~  problMled. 

Heal  property,  or  an  intereat  in  real  iiroperty,  nhall  not  be  sold, 
lMM»d,  or  moTlitaiKd.  as  ppes^bed  in  this  title,  eontrary  to  the 
PtotUodb  of  a  will,  by  which  it  wsa  devised,  or  of  a  couveyanee 
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S  S3B8.   lAm'il.  1803.)      Ettvct  of  eonrvraiicr,  etc. 

A  dcoc],  murtgBK^,  release  from  inchoate  right  of  dorc^ 
lease,  wade  iu  good  faith,  as  prescribed  in  thia  litle,  eOiua  ^ 
ail  application  in  behalf  of  the  infaot  u  '  .     .      — 


or  pursuant  to  the  directions  cunUioed  in  a  judgment  « 
iiKQiust  tiiiii,  has  the  name  validil}'  and  efTect.  aa  it  eiemn 
11i<'  |K>rsoD,  in  whose  bi'bair  it  was  executed,  and  as  if  lh«  ii 
was  of  full  atre  or  the  luu&tie,  idiot,  or  babititai  dninlmrd  « 
mimid  mind  mid  i-omi>ct('Ut  to  manage  his  or  her  nffiirs;  ■ 
releiiBu  of  iiii  iiiebnate  right  of  dower  as  authorized  by  thii  I 
shall  have  the  same  effioi't  as  if  the  n-ife  had  jotneil  nith  A- 
liHiid  ill  a  ileeil  or  eonvejsnpe  of  the  property  affecled  i) 
aitrl  liiiil  iliily  ai-knon-ledged  the  same  in  Ihe  inauncr  rvqaiitd 
liiw  111  pass  the  estate  of  married  women. 

L.    IKWl,    rb.   <au. 

i  :iSli».    [Am'il,  imW.]     I'rucevdH  at  aale  de»Fd  re 

A  sale  of  renl  properly,  or  of  nn  iutereKt  in  real  property,  of 
Infant  or  Ineunipeli'ut  person,  made  as  preseribed  in  tLi>  d 
d<H<s  not  give  tu  Ihe  infant  or  ineonuietent  ]H>r8on.  anj^  atbff 


greater  interest  In  the  proceeds  at  the  sule,  tbau 
In  the  pruiKTty  or  Interest  solil.  Those  proceeds  are  deenicdji 
eriy  of  the  same  untuce,  as  tin-  estate  or  interest  sold,  anul 
infant  arrives  at  fnll  age,  or  ttie  ineonipeteuey  is  remoTC^ 
the  infaat  should  die  liefore  arriving  at  full  age.  or  lb«  iwf 
peteut  person  should  die  before  the  ineompcteney  is  reniorcd 
leaving  any  ihtsihiiiI  prij|ierty  or  tint  leaving  sultleieui  per* 
propi^rty  to  luiy  funeral  ex|H-usea  and  expenses  that  may  bcl 
essarj  or  neeessarlly  incurred,  then  iu  either  i  '  -"-  — 

ceeils  are  to  be  deemiil  personal  proi>erty  so  i 

Bary  to  |)uy  lhi>  funeral  mid  other  ueeessiiry  exiienscs.  Tht  I 
cet>ds  are  to  be  luiid  upon  order  of  the  anrrogate's  eoart  '~ 
having  jurimlietloii  of  the  estate  of  the  deivased,  to  an 
traloT  npiioiiiteil  by  the  surrogate  to  administer  npon  i 
estate,  and  after  paying  ell  funeral  expenses  and  expciw* 
ndminlstrntion  and  any  iudeliteilneRS,  the  remainder,  if  any  ''~^ 
1m*,  shall,  upon  the  order  of  the  surrogate,  lie  paid  into  the  li 
of  the  tnistec  who  held  the  same,  to  be  distributed  as  the 
ilireetK.  This  act  is  to  include  the  said  proeeeds  uf  any  ii 
or  iiuyjniivtent  person  that  has  died  prior  to  tills  ameudmeDl. 
piMiiiils  now  remaining  in  the  hands  of  a  trustee. 


e  of  his  ri'iil  properly,  or  of  an  interest  injj 

prot-eeils  I  hereof. 

I  xaui.   lAm-d,   1H»S,   IBOS.]      mBpaaUlsB  «(  pro««a<*l  a**: 
eOBDtlBK.  ■   I 

The   court  must,   by  order,   direct  the   dispoaltion  of  tbf  1^ 
ceuda  of  such  a  sale,  mortgage  or  lease.    It  roust  direct  tlw  *> 
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reWment  of  any  portion  thereof  t)elonglDg  to  the  Infant  or  iii- 
rompvteat  person,  which  in  not  needed  for  the  parment  of  diMa 
of  tb,e  safe  keeping,  or  the  imtuediate  maintenance  anil  iiIucil- 
lion,  of  himself  or  his  faniilj',  or  for  the  preservation  or  inipr<)ve- 
tnent  of  his  reol  property  or  his  interest  in  renl  proiwrty.  It 
must  require  a  report,  under  onth,  of  the  disposition  and  inyest- 
inent  thereof,  to  be  made  as  soon  ns  praeticnhtc,  and  musC  com- 
pel periodical  accoante  to  be  rendered  thereafter  by  each  person. 
who  ii  intrnsted  with  the  proceeds,  or.  any  part  theniof.  Where 
an  inchoate  ciKht  of  dower  is  released  as  prescribed  in  this  title. 
and  Bneh  release  is  to  accompany  a  sale  by  the  hnsband  of  the 
properly  to  which  the  inchoate  right  of  dower  attaches,  the 
mart  aha  1 1  mnke  an  order  requiring  one-third  of  the  noionnt 
rraliied  on  the  sale  of  the  property  to  which  the  inchoate  right 
of  dower  attached  to  be  invested  by  the  special  gnanlian.  or 
I>aid  into  the  court  to  be  held  for  the  benefit  of  tho  husband 
dnriiiK  his  life  and  upon  his  death  for  the  benefit  of  the  wife  dur- 
ing her  life,  or  tile  ("ourt  may  direct  said  amounts  to  be  paid 
la  tbi'  husband  n|>on  his  giying  a.  bond  in  the  penalty  nf  ot  least 
ilrxihle  the  amonnt  so  received  for  auch  n'lease,  with  at  least 
two  SQiylles,  n'bo  shall  justify  in  doable  Ihe  amonnt  of  anch 
IH'ually,  conditioned  fur  mc  repayment  as  the'  court  shall  direct 
hy  his  executors  or  administrators  of  such  amonnt  upon  the 
deitb  of  the  husband.  Where  an  inchoate  right  ot  dower  is  re- 
leaiHsl  as  prescribcil  In  this  title,  and,  at  the  time  of  the  applica- 
tion, the  prot>erty  to  which  the  incboate  ritcbt  of  dower  atlitches 
has  already  been  sold  by  the  husband,  and  tbc  wife  has  not 
joined  in  the  conTeynuce  or  otherwise  reieaHed  her  incboate  riKlit 
uf  dower,  the  court  shall  make  an  order  that,  as  the  considera- 
tion for  the  release,  or  as  part  of  tbe  consideration  therefor,  there 
)><■  paid  to  the  special  guardian  or  iulo  the  court  an  amount  to 
1>"  filled  by  the  court  as  equal  to  one-third  of  the  fair  market 
vnliiB  of  the  property,  to  be  invested  by  the  Sliecial  guardian  or 
held  by  tbe  court  for  the  benefit  of  the  person  making  such 
paniient  during  the  life  of  the  buehnnd,  and  upon  his  dentb  fur 
tbc  benefit  of  tbe  wife  during  her  life,  aud  ui>on  her  d(^nth  to 
l»  retnrncd  to  the  person  making  such  payment  or  to  hU  execu- 
torx,  adminiatratDrs  or  assigns;  or  in  lieu  of  such  payment  tbe 
foort  may  allow  a  bond  to  be  given  in  the  penalty  of  at  least 
itonhle  the  amount  so  Qxed  as  equal  to  one-third  of  tbe  fair 
■nnrket  value  of  the  property,  with  at  least  two  auretics,  wbo 
■hall  justify  in  double  the  amount  ot  such  penalty,  cimditioned 
for  the  payment  as  the  court  shall  direct,  upon  the  death  of  tbe 
hnnlinnd  leaving  the  wife  surviving,  of  the  said  sum  so  fixed  as 
rflnnl  to  one-third  of  the  fair  vaUie  of  the  property,  to  lie  lield 
f"f  the  benefit  of  tho  wife  during  her  life  aud  upon  her  death  to 
I*  returned  to  the  persoa  giving  such  bond  or  to  his  executors, 
idmiDistratorB  or  assigna. 
L.UH,eh.  CasiL.  iMI,cb.M.    In  effect  Bept.  1.  um. 

i  X-MZ.   Partlcnlap  entatent  when  Inclndrd  In  hkIc. 

Where  the  real  properly,  or  the  estate,  term  or  other  interest 
in  real  property,  directed  to  be  sold,  is  subject,  absolutely  or 
(untlngently.  to  a  right  of  dower,  or  an  estate  for  lite,  or  is 
"ubject  to  an  estate  for  years,  in  the  whole  or  any  part  thereof, 
the  person,  having  tbe  prior  right  or  estate,  may  manifeiit  in 
writing  his  consent,  either  to  receive,  from  the  proceeds  of  tbe 


lie,  a  gi 
;>plicabl< 
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aam,  to  be  fixed  according  to  the  t^ndplea  elk 
BQuuitit!),  in  satisfactiou  of  bia  rigbt  or  MUle; 

._    _ oportionule  share   of  tbe   proceeds  of  the  oki  I 

Tested,  and  the  iuteretit  thereof  paid  to  bira.  from  th«  tmi~ 
tbe  iafestment,  or  of  tbe  eommencenioDt  of  his  right  or  a 
as  justice  requlreH,  uutil  tbe  detenu iuation  of  bis  riKbt  or  a 
UiKin  filing  tbe  consent  with  the  clerk,  the  final  order  tK 
tbe  discretlou  of  tbe  court,  direct  a  anle  of  the  entire  pni 
to  whii-h  tbe  right  or  estate  attaches.  In  siirh  a  »»e,  tb*  i 
inuHt,  after  the  sale,  eni-ertain  the  vnlue  of  thn  riKht  or  iu 
of  tbe  persou  so  coiiKenting;  aud  the  fionl  order  loiixi  eilher  i 
the  pM.viueut.  from  the  proceeds  of  the  iiale,  of  tbe  grota  >m 
uiji-ertuiiicd  aH  tbe  value,  or  tbe  InveHtnient  of  ■  jast  ptapt 
of  the  proeeeds.  end  Ihe  iwyment  to  him  of  the  Interest  Ih 
But  Hurh  n  eroHH  sum  Hhnll  not  be  paid,  nor  xhall  eucb  an  ii 
meiit  lie  maile,  until  nn  effet-tual  relenw  of  the  rieht  or  Mb 
the  [M-rson  so  couHentiiiK.  exeeated  to  the  satisfaction  of  the  ( 
and  duly  acknowledKed  or  proved,  and  certified,  in  like  "W—^ 
an  a  <lceil  to  bo  recorded  in  the  couiitv,  hns  )>een  filed  iritk  I 
clerk. 

s  [(.  H.  ion.  It  iNi.  ihi:  (z  Eriai.  ami:  l.  laot.  cb.  41T  is  & 
u  1M74.  m.  440.  ii  1:1.  IS,  lu  (9  Edm.  oaai. 

t  aims.  Id.t  n-hpii  %elnnKlH(t  to  Infniit,  ete. 

Where  the  interest  of  the  lofiint,  or  of  the  iunnlic  or  ntb« 
fonipeteiit  perHoti.  i-onsists  of  a  richt  nf  dower,  or  Hn  «Utr 
life,  or  for  yenrB,  the  final  order  may  authorise  tbe  speciit  r 
Ian  or  committee  to  join,  with  the  penum  or  per^^ons  holdiac 
revordoimry  e»tnte,  in  n  ciinveyanre  of  Ihe  projierty  to  wbki 
JntercHt  nttni'liOK,  so  as  to  release  the  right  of  dower,  or  ■ 
county  the  partlcnlnr  estnte,  on  reeelvinp.  from  tbe  procw* 
the  snle,  n  Eros«  Bun>,  in  Bntlsfaction  of  thiit  interest,  or  a  p« 
tionnte  part  of  tbe  proceeils.  to  be  inrested  until  the  detennin* 
of  the  pnrtieulnr  estate:  and,  in  either  case,  to  be  ascertaiMi 
prescribed  In  the  last  cei-tion.  Where  a  proportion  of  tbe  1 
ceedn  Is  so  received  by  the  guardian  or  comm"'  *"  ' 
ment.  the  finni  order  must  provide  for  the  Ini  _.  ._. 
until  the  detenninatinn  of  tbe  particulnr  eMtnte:  and  then  for' 
payment  thereof  to  the  person  entitled  thereto. 

e  2)164.  DebtH  of  Infant,  etc..  <•>  Iw  pnid  enaallr- 

In  the  application  of  money,  arlalDg  from  a  sale.  niorti!*|i 
lease,  m-de  for 'the  pnrpone  of  paylne  debts,  as  preacribed  in  I 
title,  the  speelnl  miardian  of  the  infant,  or  the  commiltte  "^ 
propiTty  of  the  incompetent  person,  most  psy  all  debtB,  ic  .. 
proportion,  without  filvlng  a  preference  to  a  debt  toundrf  a| 
a  Hpecinlty,  or  upon  wbi.'h  jnilBmont  has  been  taken. 

a  n.  S.  M,  t  IB  a  Edm.  5GJ;  L.  1»74.  cb.  14«,  f  21  <e  Eldm. 
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TITLB  Vm. 
Arbitrkticm*. 

Bw.  S6B.  Wtien  rabmlHlos  to  aibltntlDD  canoot 
33M.  Whmt  cDDtroiergies  DUiy  be  iDbmltted, 
saei.  Appalntraanl  ol   iddltleul   (rbltntgr,    i 


KIQ.  ALlendalm  o 


23>B.  Jodciunt-rall. 

SSO.  Uffect  or  JudfiiKiit;  bow  ei 


Uaa.  EffHt  of  lUTtT'i  dmUi,  lun*cr.  tic;  prKCedlnca  tbeMDpnD, 
23Sa,  UcnxatlOD   of  Hbnilwlan, 
£Mi.  Llabtutr  oC  unj  wbn  reiokeg. 
2Ma.  Umllillon   oC  recOTerr   afsLuit    him. 
2SM.  AppUalEon  ur  Iblg  title. 

I  2S«B.  Wkea  BabBlMfon  to  ailtltriitliHt  onnMOl  be  nud*. 
A  nibiDisaiou  of  a  coutrOTersr  to  arbitration  caanot  be  made, 
•Itlm  oa  pt«ecribed  in  this  title  or  otberwiHe,   \a  eitliei  of  the 
tolIoiriiiK  cases: 

1.  Where  one  at  the  parties  to  the  coottoyersj  is  an  Infant, 
w  B  penoa  incompetent  to  manage  bia  afCatn,  bj  reason  of  Innacr* 
•niKi',  or  liabituol  drunkeuneMt. 

3.  Where  the  controTersj  arises  respecting  a  cluiot  to  on  es- 
tate in  real  proper!;,  in  fei>  or  for  life- 
Bat  where  i  persnn,  capable  of  eiilering  iuto  n  aubmiaaion, 
bis  kDowlngl;  entered  into  the  same  with  a  person  incapable 
of  M  doing,  as  preacritied  In  subdivision  first  of  this  section,  the 
chjertion,  on  the  gronnd  of  incapacity,  can  be  taken  only  iu  t>e- 
liitf  of  the  person  so  incnpadtated.  And  the  second  subdiTision 
of  this  section  does  not  prevent  the  enbrnission  of  a  claim  to  an 
«tste  for  years,  or  other  interest  for  a  terra  of  years,  or  for  oii« 
yeir  or  leas,  in  real  property:  or  of  a  controversy  reappotlDg  the 
piirtltion  of  real  property  bctn'een  Joint  tenants  or  tenants  In 
common;  or  of  a  controversy  reapectlng  the  bonndarlM  <d  lands, 
or  the  Bdmeasurement  of  dower. 

I  S.  B.  Ml,    H  t   ud   3  <3  Bda.  Ceo). 

I  ISSa.  'What  oontrovenlcB  mkv  be  sabDltted,  KBd  liavr. 

Bicept  «■  otherwise  prescribed  in  the  last  section,  two  or  mor* 
persons  may,  by  an  Instrument  iu  writing,  duly  acknowledged 
«■  proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded, 
■ohmlt  to  the  arbitration  of  one  or  more  arbitrators,  any  contro- 
vcrn,  existing  between  them  at  the  time  of  the  submission,  which 
ailnt  be  the  anbject  of  an  action.  They  may,  in  the  aubmlssion, 
ifree  that  a  judgment  of  a  court  of  record,  specified  in  the  In- 
Mnnnent.  shall  be  rendered  upon  the  award,  made  pnrsnant  to 
Q)e  inbmlssion.  If  the  snpreme  court  Is  thns  specified,  the  sub- 
nlaslon  may  also  specify  the  counO  in  which  the  judgment  ahall 
be  enta«d.  If  it  does  not,  the  Judgment  may  be  entered  In  any 
OsoBty. 

ia,»»trt|l..d|>.. 

""  ^  .OOglf 
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I  SSST.  AvpolBtment  •(  sddltlOBa.1  orUtrator,  «  n^ 

Where  el  BubmisEion  ie  made  as  prescriliL-d  Ln  this  tille,  ul 
tlODal  arbitrutor  ur  an  umpire  caDuot  be  Hi^lecled  or  appuinu^ 
lees  the  ttubmisaion  exprt^ualy  so  proTidea.     Where  a  m' — 
made  either  as  pvescribed  iu  tbis  title  or  otherwise,  proi 
two  or   more  orliitraturB,   tberein  deaiguated,   ma;  eekct  ^ 
point  a  person  as  hd  udditionul  arbitrator  or  oa  aa  amis^ 
selectiuu  or  appointment  must  be  in  writing'.     An  addltitunlr' 
trftlor  or  umpire  must  sit  with  the  original  arbitraion  b|M 
hearing.    It  testimony  has  been  taken  before  his  selectimi 
pointment,   the  matter  must  be   reheard,   anlesa  a  reli«~ 
waived  iu  the  submission,  or  by  the  subsequent  writtm 
o(  the  putties,  or  their  ntiorueys. 

1  280S.  Tine  tor  hearlnsi  KdJoBramrBl,  etc 

Subjeet  to  the  terms  at  the  eobmtsaion,  if  an;  are  tft 
thertiii,  the  arbitrators,  selected  as  prescribed  in  thU  tiiM, . 
appoint  u  lime  and  place  Cor  the  hearisic  of  the  mttun  ^ 
mlttt'd  10  then:.;  uud  raiist  cause  notice  thereof  to  be  gin 
each  of  the  purlicB.  They,  or  a  majority  of  them,  may  ti 
the  hearing  from  time  to  time,  uiuu  the  application  nC  i 
party,  for  good  cause  Bhowo,  or  u|)od  tbeir  own  motioa:  I 
beyond  ttie  Ua;  fiiced  in  the  submission  fur  rendering  their  < 
imlese  the  time  so  fixed  is  extended  by  the  written  consent  rf 
parties  to  the  submission,  or  their  attorneys. 

2  B.  8.  HI.  I  8. 

I  230e.  Arbltrotora  to  be  anorn. 

Before  henrlng  any  testimony,  arbitrators  selected  eitbw 
prrscrllied  In  this  title  or  otherwise  mnst  be  sworn,  by  an  •) 
dcBlRnated  in  section  M2  of  this  act,  fnitbfiill?  and  faiil 
hear  and  examine  the  matters  in  controversy,  and  to  mil 
just  award,  acennline  to  the  best  of  their  understanding; 
the  oath  Is  waived,  by  the  written  consent  of  the  parties 
Btibmlssion,  r-  their  atlomeya. 

Id.,  i  4.  »ad  part  ot  t  S. 

I  3370.  Aliendnnoe  ot  irltneuea,  clo. 

The  arbitrators,  aeleded  either  aa  prescribed  In  this  I 
otherwise,  or  a  majority  of  them,  may  require  any  perM 
attend  before  them  ns  a  witness;  and  they  have,  and  eac 
them  hns.  the  same  powers,  with  respect  lo  nil  tie  pn>e«*< 
before  them,  whieli  are  conferred,  by  the  pmtlstons  of  title  — 
of  chapter  ninth  of  this  net,  upon  a  boatd,  or  a  membe 
board,  authorized  by  law  to  bear  testimony. 

Id..  }  o.  ind  i»rt  of  I  B. 

g  23T1.  All  tliF  nrhttrntars   tu  meet)  when   wajBrlt] 

All  the  arbitrators,  delected  ss  prescribed  in  this  title,  mw 
together,  ond  hear  all  Ibe  slleKnlions  and  proofs  of  the  | 
but  an  award  by  :'.  majority  of  them  is  vnlid,  unlcsx  the  «o 
rence  ot  all  ij  expressly  renuired  in  the  submission.  DaleM 
otherwise  expressly  provided  in  the  snbmbslon,  the  award 
require  the  payment,  by  either  party,  of  the  arbitrators'  fees, 
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mb^F  of  referee  In   tbi^ 


!.  IT. 


(SSTS.  Awardt  ts  be  »iitkeiitl«tated,  i 

To  entitle  the  award  to  be  enforced,  hr 

it  must  be  In  writing;  and,  within  the  tiniL 

iion,  if  any,  subscribed  by  the  arbitmtora  making  It;  acknowl- 
Fdgcd  or  proTPd,  and  rertified.  in  like  manner  as  a  doed  to  be 
recorded:  and  fither  filed  In  the  office  of  the  clerk  of  tlie  court, 
in  whleh,  by  tile  sabmiiwion,  jndRiitent  is  nuthorieoil  to  be  en- 
t<-n>d  npnn  the  ansrd,  or  delivered  to  one  of  Uie  parties,  or  biit 
ntlorney. 

111.,  I  R.  iiiHl  p«t  ot  f  0. 

12373.   Motion  to  conHriii  award. 

At  any  lime  within  one  yenr  after  the  nwnrd  is  made  aH  pre- 
m-rilieil  in  tbc  laxt  iMi'tlon.  atiy  party  tii  the  Kiiliiiiissidu  may  ali- 
piy  to  the  court,  )ipeeitie<1  ib  tlie  i)ul>nii>iiiioii,  for  an  order  eoutirui- 
Idk  the  award;  ami  thereupon  tlie  court  niuBt  Krnnt  Hueh  an  order, 
Hiilcwi  the  award  ia  vuented,  niodiBed  or  eorrectod,  an  prescribed 
in  th;  next  two  sei-tions.  Notice  of  the  motion  iniiHt  be  nerved, 
iilKin  the  adveme  party  to  the  submission,  or  hia  attorney,  as 
jirescribed  by  law  for  service  of  notice  of  a  motion  upon  an  attor- 
ney in  au  action  In  the  aame  court.  In  the  ettpreme  conrt,  the 
riiolioo  ninal  be  uadc  within  the  judicial  district,  embracinK  the 
eiHinly  where  Ihe  judgment  is  to  be  entered. 

Id..  nmalDdiT  at  |  0. 


I  order  vacatiiie  the  award,  u|>on  the  apiili- 
i-ation  of  either  itarty  to  the  xnbniiKHinn: 

1.  Where  the  award  was  procured  by  corruption,  frond,  or  other 

2.  Where  there  was  evident  piirtlality  or  corruptiou  in  the  arbi- 
Initors,  or  cither  of  them. 

S,  Where  the  arbitrators  were  guilty  of  misconduct,  in  refusing 
'0  pontpone  the  bcnrina,  upon  sufficient  cause  shown,  or  in  refus- 
ing to  hear  evidence,  pertinent  and  material  to  the  eoiitroyersy; 
'■r  of  any  other  misbehavior,  by  which  the  rights  of  any  party 
hnve  heen  pn-jiidiccd. 

4.  Where  the  arbitrators  exceeded  their  powers,  or  no  ImiH'r- 
(ertly  exeeiited  thcni.  that  a  mutual,  final,  and  definite  award, 
Dpnn  the  Ml bjiH't- matter  submitted,  was  not  made. 

Where  na  award  is  vacated,  and  the  time,  wtthtn  whleh  the 
*iibmiM(ioa  re<iuires  the  award  fat  he  made,  has  not  expiri^d,  the 
'tiurt  may.  In  its  discretion,  direct  n  rehearing  )iy  the  arbitrators. 

M-.   I  to,   mid   purl   of  {  1.1. 

I237S,  Id.i  ta  madlfr  or  correct  award. 

In  either  of  the  followiiiK  eases,  the  court,  specified  in  the  sub- 
niiMion.  must  make  an  order  modlfyinR  or  correcting  the  award, 
npon  the  appUcatlon  of  either  party  to  the  submissioD: 

1.  Where  there  wan  an  evident  miscalculation  of  Gsurea.  or 
»n  evident  mistake  In  the  description  of  any  persoD,  thing,  or 
property,  referred  to  In  the  award. 
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2.  Wb«re  the  arbitrators  have  awarded  npon  a  matter^  BOt  «nb- 
mltted  lo  them,  uol  affecting  the  merits  ol  the  dcvwiuu  u^wm 
tbe  mattera  Bubmitted. 

3.  Where  the  award  iii  imp^fect  In  a  matter  of  form,  DM 
aCFectlng  the  merits  of  the  controTersy,  and  if  it  had  been  a 
referee's  report,  the  defect  could  have  been  amended  or  disre- 
garded bf  the  court. 

The  order  may  modify  and  correct  the  award,  bo  as  to  aStct 
the  intent  thereof,  and  promote  justice  between  tne  partieiL 
I  a,  fl.  Ml,  H  11  ''"I  13- 

I  asre.  Mstlomif  when  to  b«  ia»a«. 

Notice  of  a  motioQ  to  vacate,  modify  or  correct  an  awnrd,  fnnit 
lie  served  upon  the  adverse  piii  tv  to  the  sutimlsnion.  or  bis  attor- 
ney, within  three  monlhu  after  -ihi^  award  is  filed  or  delivered. 
ns  prescribed  by  Ijiw  for  ai'rvice  of  i.itiee  of  a  mottoo,  opon  an 
"'  n.    For  the  purpoBpa  of  the  motioli,  aoy  Jnd^, 


ttorney  ii 
<ho  niiKh 


.    .    ,.  }  stay  the  proceeilinKa,  IB  an  nctioii 

broDRht  ill  the  Bniiio  conrt,  may  mote  nn  order,  to  be' served  with 
the  notice  of  motion,  slaying  the  proceediuga  of  the  adTetsc  party 
(o  enforce  the  ow  :id. 

Id.,  i  12. 

I  SSTT-  Coat*  on  vaeatlnB  M.war4. 

Whci  '  the  court  vacates  an  award,  costs,  not  exceeding  twentr- 
Sve  dollars  and  disl'irsements,  may  be  awarded  to  the  iwcmillitt 
paHj-;  and  fhe  payment  thereof  may  be  enforced,  in  like  DWDoet 
as  the  payment  of  costs  upon  a  motion  in  an  action. 

M.,  I  19,  .m'd. 

I  2378.  JndBmeiit    on    ■vmrd)    wkea    aad    ha«r  rmlrwr^ 

CSBt*. 

Upon  the  Kranting  of  an  order  confirmiDR.  modifyioc  or  correct- 
inK  an  award,  judjrmcnt  'lay  bo  entered  In  conformity  there- 
with, as  upon  a  retrree's  report  in  on  action,  except  as  Ir  othcv- 
wise  prescribed  in  this  title.  Coils  of  the  application,  and  >r  the 
proceedlticB  subsequent  thereto  not  exceeding  twen^-fiye  dollan 
and  disbursemenls,  may  be  awarded  by  the  conrt.  ii.  jti  dism- 
tion.  If  awarded,  the  amonnt  thereof  mnst  be  Incinded  lu  Qw 
judgtnenL 

Id..  I  14.  aiD-d. 

I  28r».  JaABmeBt-Foll, 

Immediately  arfer  cnlerlntt  judement.  the  clerk  randt  attndi 
together  and  file  the  followliiK  paper*,  nrhlch  coontitnte  the 
judfrment-roll: 

1.  The  submisalon;  the  selection  or  appointment.  If  anr.  of  aa 
additional  arbitrator,  or  nmpirer  and  each  written  entenrion  of 
♦he  time,  if  anv,  within  which  to  malce  the  award. 

2.  The  award. 

3.  Kach  notice,  aSdavIt,  or  other  paper,  used  apon  an  ap|d^ 
cation  to  confirm,  modify,  or  correct  the  award,  and  a  copy  of 
each  order  of  the  conrt,  upon  snch  an  application. 

4.  A  copy  of  the  judgment. 
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The  jndsment  may  be  docketed,   as  If  It  was   rendered  in   hd 
1  R.  S,  Ml.  I  15.  Kud  pun  of  I  10,  ain'd. 
]  3380.  BS*et  ol  Jndcatent)  k«w  •■toroB^ 

The  judgmeDt  bu  entered  baa  the  some  (orce  and  effect.  \a 
ttl  respects,  as,  and  ia  subject  to  all  the  provisions  of  law  relat- 
ing to,  a  judg[n(!nt  in  an  action;  and  it  may  be  eaforced.  as  if  it 
bad  been  rendered  in  an  action  in  the  cuurl  in  which  it  ia 
'  entered. 

Id.,  pun  o(  IK.    Sh  )  Itn,  utei  ilM,  H  ISW  ud  IMl. 

Ad  appeal  may  be  taken  from  an  order  rncating  an  award,  or 
from  a  Jodfcment  entered  upon  an  award.  a»  from  an  order  or 
jud|tiDent  in  an  action.  The  proocedint;^  upon  such  an  appeal, 
inclnding  the  judgment  thereupon,  and  the  enforcement  of  the 
judgment,  are  gororneti  by  the  proviBiooa  of  cdiapter  twelfth  of 
this  ai:t,  as  far  aa  they  are  applicable. 

Id.,  H  10.  IT,  M  iDd  Zl,  im'd. 

I  3382.  BCect  of  partT'a  death,  Inaaey,  et«.t  proeccdlnss 

The  death  of  a  party  to  a  submi-taion,  made  either  aa  prescribed 
in  this  title  or  olherwinc,  or  the  appointment  of  n  committee  of 
the  person  or  property  ot  aoch  a  party,  aa  prescribed  in  title 
siith  ot  tbis  chapter,  operates  as  a  revocation  of  the  submiaston, 
if  it  occurs  before  the  award  is  filed  or  delivered;  but  not  after- 
wards. Where  a  party  dies  afterwards,  if  the  aubmiBsiuD  eon- 
taing  a  stipulation,  aulhorizini;  the  entry  of  a  judgment  npon  the 
iward.  the  award  may  bi>  confirmed,  vacated,  modified,  or  cor- 
rected, upon  the  application  of,  'or  upon  notice  (o,  his  executor  or 
adminuitrator,  or  a  temporary  admiuixtrator  of  his  estate;  or, 
where  it  relatea  to  real  property,  bia  heir  or  devisee,  who  haa 
■acreeded  to  hia  intereHt  in  the  real  property.  Whwe  a  commit- 
lee  of  the  property,  or  of  the  peraon,  of  a  irarty,  ia  appointed, 
■tier  the  award  is  filed  or  delivered,  the  award  may  be  confirmed, 
Ttcalcd,  modified,  ot  corrected,  upon  the  application  of,  or  no- 
tice to,  a,  cotiiniitteeof  the  property,  but  not  otherwise.  In  a  caae 
■pecified  in  thia  aection.  a  jndge  of  the  court  may  make  an  order, 
etlendJiiK  'he  -time  within  whk4i  notice  of  a  motion  to  vacate, 
ai'idify,  or  correct  the  award,  must  be  served.  I'pon  confirming 
■Q  award,  whore  a  party  baa  died  aince  it  was  fileil  or  delivered, 
the  court  mnxt  enter  JnilRment  in  the  name  of  the  originni  party; 
ind  the  praceodingn  thereupon  are  the  aame,  na  where  a  party 
•liea  after  a  verdict. 

i  SS8S.  RcvocBtioB  of  aDbMlaiilaii. 

A  Rnbmission  to  arbitration,  made  either  as  preaeribed  in  thia 
title  or  otberwise,  cannot  be  revoked  by  either  party,  after  the 
■Oet^iona  and  proofs  of  tbe  parties  have  been  etoaei!.  and  the 
■ittter  finally  submitted  to  the  arbitrators  for  their  decision.  A 
revocBtion.  when  allowed,  must  be  made  by  an  instrument  in 
writing,  signed  by  the  revoking  party,  or  hia  authorised  agent 
aad  delivered  to  tbe  arbitrators,  or  one  of  ttiem;  and  it  is  not 
necesaary  in  any  caae,  tbnt  tbe  instrument  of  revocation  ahould 
be  mtdet  seal.  Any  party  to  a  submission  may  thus  revoke  it; 
M7 
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whether  he  is  a  sole  [lartj'  to  tbe  coatroveray,  or  aoe  o 
more  parties  qn  the  aame  iide. 
1 R.  B.  Ml,  put  at  1 7t. 

I  iHtS4.  LlablUIr  of  psrtr  who  r«T*kc*. 

Where  a  party  ex[ires«1;  revokes  a  eubmlsBion,  made  e 


prescribed  in  this  title  or  otherwiw,  nny  uUier  party  to  tke 
niisHion  u)(tj  maintain  nn  action  nRnliuft  him.   nud   alsi    - 
i)is  saretJefl,  if  (my,  iiiKin  the  siibmiiisioD.  or  any  instrui 
Intenil  thereto,  in  whleh  notion  ttie  piaintilf  may   reoivi 
costs  and  other  expenBen,  and  all  the  tlntuaKOB.  which  h 
curred   in  preparinK   (or  the  arbitration,   iind   in   condur 
proceedings   lo  the   tlnie  of  the   rcvoeution.   Either   of 
tratoTH  maj  recover,  tn  nn  action  ngninst  the  revoking  I 
reasonnble  fees  oud  expenses. 
I<l.,IMrtoIliaan<1». 

I  MMS.  LliiltaMon  of  recoverr  ««•■■*■  blai. 

A  sum.  penalty,  (orfeltnre,  or  damaKca,  shall  not  be  i 
for  a  revocation  of  a  BubmiRsioD  to  arl^itration,  made  < 

(irescribed  in  this  title  or  otherwise,  except  as  prescribed  b 
ost  si>ction;  ni)twillistaiiitinR  any  stipulated  daniaftes,  penstt 
forfeiture,  exprexsed  in  the  submission,  or  in  any  instrument 
lateral  thereto. 
u..i». 

t  •latm.  ApvllCBtloa  of  tbiB  title. 

Tills  title  docs  not  affect  any  rlicht  at  action  in  afSrronneb 
tilfirtiuLnce,  or  for  the  modificatiim  of  a  subniiuion.  made  d 
ai  prcBcribeid  in  this  titlu  or  othecwise.  or  npon  an  initruoicnt 
lateral  thereto,  or  ujion  an  award  made  or  |)Urp<jrtiui:  to  be  r 
in  pnrsunnce  thereof.  And,  except  as  otherwise  expressly 
scribed  therein,  this  title  does  not  offoet  a  submission,  made  ot 
wise  than  as  prescribed  tlicrein,  or  any  proceedinm  lakni 
snnut  to  such  a  submisBiou,  or  any  instrument  coll«teral  tbe 
PutoflAwB'd. 

«48 
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TrCLE  IX. 

ProoMdings  to  foncloae  a  mortgKge  lay  adTvrtiHiiient. 


MOa.  TuatloB 
SUM.  Sonilna  monrT  lo  w 
a«OD.  CUIemM  «(  uiriiliu 
8M6.  .^ndlnUon  /or  snrpli 
MOT.  Order  tor  dlitrlbacloc 
SMI8.  LtDdUtloB  of  Uit  (01 
MM.  ApHloltliui  Dt   this 


taiuinf!  tbi?rciQ  a  power  to  the  morlfcnsee,  or  any  other  perBOD,  to 
■ell  the  mortKOKed  property,  upon  cl(.'f)iiilt  being  made  Id  a  con- 
dition o(  the  inortgaKc,  ma7  be  r<irecloBed.  In  the  manner  pre- 
scribed Id  Ibis  litlo,  wliore  the  tollowing  rcqniBites  concar: 

1.  I>«faDlt  has  boon  made  in  ti  condition  of  the  mortgage, 
wherebir  the  power  to  aeil  has  tiecome  operntiTc, 

2.  An  action  has  not  l>cen  brousrht  to  recover  the  debt  secured 
by  the  mortgago,  or  any  part  thereof;  or,  If  nich  an  action  has 
be«a  brought,  it  has  been  diBCoti  tinned,  or  final  jndKment  has 
been  rendered  therein  agfllnat  the  plaintiff,  or  an  execntlnn.  Isaiied 
upon  a  judgment  rendered  therein  la  f  a.Tor  of  the  plaintiff  has  been 
returned  wholly  or  partly  unBatiflfied. 

3.  TTie  mortgage  has  lieen  recorded  in  the  proper  boolc  for  re- 
cording mortgages,  in  tlie  county  wherein  the  property  is  sitn- 
«ted. 

3   R.   R.    EM.  H  1  oiHl  !  a  Rdn.  564). 

I    K3NN.   lAiH'd,   ISfM,   IIMMI.]     NolitTF  of  Mlei    hoiT  Klvpn. 

Tbi?  p4;rH'tn  entitled  to  execute  the  p»wi'r  of  sale.  muHt  give 
notice,  in  the  following  manner,  that  Hie  uii)rlKaKf  will  lie  forc- 
doiMHl,  by  a  aaie  of  the  mortgaged  proi^rty,  or  a  part  thereof,  at 
a  time  and  place  specified  in.  the  notice: 

1,  A  copy  of  the  notice  mnat  be  published,  at  ^smi  once  in  ouch 
of  the  twelve  weeks,  immedintely  preceding  the  day  of  aale,  in  a 
aeivspaper  pnbliahed  In  the  county  or  In  a  mntiidpnl  corporation 
a  pkrt  of  wbicfa  ia  within  the  county  In  which  the  properir  to  be 
■old,  or  a  part  thereof,  is  sitnated. 

I^  18M,  eh,  7S0. 

2,  A  copy  of  the  notice  must  be  fastened  up,  at  least  dghty- 
fonr  days  before  the  day  of  sale,  in  a  conspitoous  place,  at  or 
near  the  entrance  of  the  building,  wlu-re  the  ciinnty  court  of  etch 
eoontr,  wherein  the  proiwrty  to  be  soli)  is  aittiated,  b'diructed  to 
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be  held;  or,  if  there  ftre  two  or  more  BDcb  baitdiuit  In  te 
couDty.  tlieD  in  a  like  place,  at  or  near  the  entrance  of  thi 
luK  ueEueat  to  the  property;  or,  in  the  citr  «ik1  ooaat?  if 
York,  in  a  like  place,  at  or  near  tlie  entrsne  of  the  W 
where  the  court  of  commou  pleaa  for  tbal  city  and  earn 
directed  by  law  to  be  held. 

3.  A  copy  ot  the  notice  most  be  delivered,  at  least  ei^ 
days  before  the  day  of  sale,  to  the  clerk  of  each  coontj,  «1 
the  morlKiifKd  property,  or  ony  part  thereof,  is  ailuated. 

4.  [Am*d,  1900.1  A  copy  of  the  notice  muat  be  serred,  i. 
scribed  in  the  next  gection,  upon  the  mortgagor,  or.  if  he  il 
Li|>on  his  executor  or  Rilniiniatratur,  if 
iBtrntor  hap  been  appointed.  A  copy  of 
Kerved.  in  like  manner,  upon  a  subgcqueot  tETQatra 
of  the  pKq»erty.  whose  conveynnce  wna  recorded,  ._  —  ^ 
offloe  for  recording  it  in  the  county,  at  the  time  of  the  first. 
licntion  of  the  notice  of  sale;  upon  the  wife  or  nidow  '* 
mortgagor,  and  the  wife  or  widow  of  each  aubseqnent  g 
whose  conveyance  was  ho  recorded,  then  hnvinc  an  inrbo 
vested  right  ot  dower,  or  an  estnte  in  dower,  subordiaate 
lien  ot  the  mortgiige;  or  upon  any  person,  then  having  _ 
upon  the  property,  subsequent  to  the  mortgage,  by  virtae 
judgment  or  derire,  dnly  docketed  in  the  connty  clerk' 
and  constituting  a  specific  or  general  lien  upon  the  pi  , 
The  notice,  specified  iu  this  section,  must  be  subscribwl  Iff 
person  entitled  to  eieente  the  power  ot  sale,  nnlewi  his  - 
distinctly  appears  in  the  body  ot  the  notice,  in  which 
may  be  subscribed  by  his  attorney  or  agent. 

(tBdm.gH.MI).    I.iaOO,ct>r%-   U sBsct Bept.  1, IMO 

1  Z3S0.  [Au'd.  IRST-l     Id-i  how  aevTed. 

Service  of  notice  of  the  sale,  as  prescribed  in  subdlvisiaa 
of  the  last  iection,  must  be  mode  na  follows: 

1.  Upon  the  mortgagor,  hie  wife,  widow,  executor,  or 
istratur.  or  a  subsequent  grantee  ot  the  property,  who«e 
ance  is  upon  record,  or  his  wife  or  widow:  by  delivering  s 
the  notice,  as  prescribed  in  article  first  of  title  first  of 

fifth  of  this  act,  for  delivery  of  a  copy  ot  a  summons,  io  t 

make  personal  service  thereof  upon  the  person  to  be  serrrti' 
by  leaving  such  a  copy,  addressed  to  the  person  to  be  se: — ' 
his  dwelliiig-honsc,  with  a  person  of  suitable  age  and  dii 
at  leant  fourteen  dnys  before  the  da;  ot  sale.  If  said  moitM 
in  a  foreign  corpornHoii,  or  being  a  natural  person,  he.  or  1 
wife,  widow,  executor  or  administrator,  or  a  sabsequent  gnd 
ot  the  property  whoxe  convevance  is  npon  record,  or  his  wife  1 
widow,  is  not  a  resident  of  or  within  the  State,  then  M|j 
thereof  mny  lie  made  upon  them  in  like  manner  without  thr  8tM 
at  least  twenty-eight  days  prior  to-  tbe  day  of  sale. 

2.  Upon  any  other  person,  either  in  the  name  method, 
deposltmg  a  copy  of  the  notice  in  the  post-offlce,  properly  in 
in  a  postpaid  wrapper,  directed  to  the  person  to  be  nerved,  at 
place  of  residence,  at  least  twenty-eignt  days  before  th«  dij 
Bile. 

M.,  I  3.  am-d:  L.  1887.  ch.  985. 

I  B890.  Dntr  of  eonntr  clerk. 

A   connty  clerk,   to   whom   n   copy   of  a   notice  of  sale  b 
uvered,  as  prescribed  in  subdivision  third  of  the  last  sectiMi 


1^ 
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•M,  mnl  torthwlt]!  affix  It  In  a  ix>ok,  kept  in  hii  offi^  toe  tli&t 
I  puipoMi  DMat  make  uid  Bubscribe'a  miuute,  at  the  iMttom  ot  the 
eopT,  vt  the  tin*  wlten  he  received  and  atiised  it;  &ud  suut  inder 
Ibe  KOtioe  U  the  jwme  of  the  mortgaKOr. 

2  B.  S.  MB,  I  8  U  pirt,  ■■  im M  bf  L.  IbOT,  ctL  SOS,  t  1. 

f  8B9X.  CaMtcatB  ttt  aotloe  at  ■>!«. 

The  Dotice  of  sale  muat  specits: 

1.  The  names  o(  tbe  moriKaKor,  ot  the  mortgagee  and  of  eadk 
assignee  of  the  mortgage. 

2.  The  date  of  the  mortgage,  and  the  time  when,  and  thL>  place 
where,  it  is  rcfordcd. 

3.  The  sum  claimed  to  be  due  upon  the  mortgage,  at  the  time 
Of  ite  tlntt  puhlication  of  the  uotiee;  nod,  if  any  Hum  secored  bg 
the  mortgage  Is  uut  then  due,  the  amount  to  become  dne  tlm«- 

4.  A  description  ot  the  mortgaged  properlr,  ooaformiiw  sub- 
stantlallf  to  that  contained  in  the  mortgage, 

U.,   14. 

I  SSfKS.   Sulci   ha*r   |>«B(i>oatid. 

The  sale  ma;  be  postponed,  from  time  to  time.  In  that  case,  a 
notice  of  the  poatpoaement  uiuat  be  published,  as  soon  as  prac- 
ticable thereafter,  in  the  newspaper  in  which  the  original  notice 
was  published;  and  the  publication  of  the  origlnnl  notice,  and  of 
each  notii--  ot  postponement,  must  be  continned,  at  leant  once  in 
«ach  week,  until  the  time  to  which  the  sale  Is  finally  poBtponed. 


the  mortgaged   property,  or  n  part   thereof,  is  situated;   i 

that,  whero  the  mortgage  Is  to  the  people  ot  the  State,  the  sale 
may  be  made  at  the  Oapitot.  If  the  property  consists  of  two  or 
more  distinct  tamiB,  tmcts,  or  lots,  they  must  be  sold  separately; 
and  OS  many  only  of  the  distinct  farms,  tracts,  or  hts,  shall  be 
•ok),  as  It  is  neceaasry  to  sell,  tii  onlcr  to  satisfy  the  amount  due 
St  the  time  of  the  3ale,  and  the  cohIb  and  cip<'nseB  allowed  by 
biv.  Bat  where  tno  or  more  buildings  are  situated  upon  the 
same  city  lot,  and  access  to  one  la  obtained  through  the  other, 
they  must  be  sold  together. 
M..  I  a.  au'd. 

*1e.,  mttLj-  yarckane. 

„..„   _,   ._     lis  assignee,  or  the  legal  representative  of 

rilber,  may,   fairly   and  hi  good   faith,   pDrcbase  the  mortgaged 
pro|>vrty,  or  any  part  thereof,  at  the  sale. 


I  nm.  Bffeet  of  aala. 

A  sale,  made   and   conducted   ts  prescribed  in  this  title,  to  a 
purchaser  in  good  faith,  is  equlTslent  to  a  sale,  pursuant  to  jodg- 
'■       'o  foreclose  the  mnrlgngp,  po  far  only  as  to  he 
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1.  The  mortgagor,  his  beir,  devisee,  executor  or  BdminiMrstor. 

2.  Each  periHiu  claluiiuK  under  any  of  tbem,  by  virtue  of  a 
title  or  of  a  lieu  by  judgmeat  or  decree,  subeeaueDt  to  the  mvn- 
gage,  upoD  whom  tlie  notice  of  sale  was  Berved,  aa  ureecribed  in 
thia  tiUe. 

:i.  Each  person  ho  clnimlng,  whose  oasisumeut,  mortgage,  or 
other  couveyauce  was  not  duly  recorded  ia  the  proper  book  lor 
recording  the  same  in  the  cotiuty,  or  whose  judgment  or  de«»c 
WBB  not  duly  doclieled  in  the  county  cleric's  office,  at  the  time 
Of  the  delivery  of  a  copy  o(  the  notice  of  said  sale  to  the  clerk 
of  the  county;  and  the  executor,  administrator,  or  asaigaee  of 
such  a  person. 

i.  Every  other  persou,  claiming  under  n  statutory  lien  or  in- 
cumbrance, created  suliaeiiueut  to  the  niorlgage,  attaching  to  the 
title  or  interest  of  any  person,  designated  in  cither  of  the  fore- 
going BUbdiviaions  of  this  section. 

6.  The  wife  or  widow  o(  the  uorli'agor,  or  of  a  subBt^queiit 
grautee.  upon  whom  notice  of  the  sulc  w:i8  served  >iii  prescribed 
in  this  title,  wiicre  the  lien  of  the  mortgage  was  supenor  ti  het 
contingent  or  vested  right  ot  dower,  or  her  oalate  iu  dower. 

a  a.  a.  MS,  |  8.  im-d;  L.  1843,  cit.  27T,  isd  L.  ISM,  cb.  MS,  Hi*  £dm. 
US,  008). 

I   2300.    AflldBTit    ot    Bale,   and    of   piHtlBS,    acn-lOKt    «te. 


upou  the  sale.  Au  afhdavit  of  the  publicntSun  ot  the  notice  of 
sale,  and  of  the  iiotice  or  notiecB  or  postpoupmcut,  it  :iny.  idbt 
be  made  by  the  puhliBhcr  or  printer  of  the  news^pcr  in  whid 
t)ii>y  were  iniblished,  or  I>y  his  foreninn  or  princijMil  clerk.  Ad 
affidavit  ot  the  afflxing  of  a  copy  of  the  notice,  at  or  near  At 
lee  of  the  proper  court-house,  may  be  made  by  the  pereoo 
0  affixed  it,  or  by  any  person  who  saw  it  bo  affixed,  at  least 
cigncy-four  days  before  tlie  day  ot  sale.  Ad  affidavit  ol  tlie 
anixijig  ot  a  co^y  of  tlic  notice  In  the  book,  kept  by  the  county 
clerk,  may  i>e  liindc  by  the  county  clerk,  or  by  any  perwHi  i.-bo 
saw  it  so  allixcd,  at  lenst  eighty-four  days  before  the  day  «f 
sale.  An  affidavit  ot  the  service  of  a  copy  of  the  notice  upon 
the  morlgngor,  or  upon  any  other  person,  upon  whom  the  notice 
iHiist  or.  may  !»  HCrvcd,  may  be  made  by  the  pcr»OD  who  made 
the  service.  Where  two  oi  more  distinct  parcels  are  sold  to  dif- 
ferent purchaeerB,  BCparate  nffidnvllB  nay  be  made  with  respect 
to  each  parcel,  or  one  set  of  affidavits  may  be  made  for  ftll  the 
parcels. 
Id.,  I  0,  ind  am'd  U  1844.  eta.  848:  I..  18DT.  ch.  aoe,  cootolldated  iiot  ■■>'<. 

I  23DT.  [Am'd,  1RR20  IVhcn  one  amdavit  sBllIrM  pHute< 
notice  to  be  onneied. 

The  mntterH  required  to  be  contained  in  any  or  all  of  the  a£- 
dnvitB.  npcclfied  in  (he  last  nection,  may  be  contained  in  onv 
atiidavit,  wliere  the  sauie  person  deposes  with  respect  to  them. 
A  orinted  eojiy  of  the  nolife  of  sale  must  be  annexed  to  each 
affidavit:  and  a  printed  copy  of  ench  notice  or  postponement  mut 
l>e  annexed  to  the  affidavit  of  publication,  and  to  the  aSdovit  of 
sale.    But  one  copy  ot  the  notice  suffices  for  two  or  more  affl- 
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dftviti  where  the;  oil  refer  to  it  &iid  are  annexed  to  each  other 
and  filed  and  recorded  U^ether, 
3  B.  a.  HE.  put  Of  I  ».  iB'd. 

I  X3SH.  AfldavilB  mkr  be  filed  and  recorded. 

Tho  affidnrits,  Hpecified  in  the  luet  t\To  acctions,  maf  be  filed  In 
the  office  for  reconling  deeda  and  mortgHgea,  in  the  eoanty  where 
the  HHle  took  pluce.  They  n>uat  be  reconied  at  lenicth  by  the 
oOicer  with  whom  Ihey  are  filiHl,  In  the  proper  bunk  (or  racord- 
iag  niortgagoB.  The  urigitial  affidaTita,  i<o  Hied,  the  reconl 
thereof,  and  a  certified  copy  of  the  record,  are  preiumptlve  evi- 
denif  of  tbf  mnttcre  of  f«ct  therein  Btatwl,  with  reapcct  to  any 
property  aold,  which  la  situnted  in  that  county.  Where  tlie  prop- 
erty sold  IB  Ritniiled  in  two  or  morn  eonnlies,  u  copy  of  the  affi- 
darita.  certified  by  the  olBi-er  with  whom  the  oriitinnlii  are  filed, 
■  may  lie  Bled  and  rwiirded  iti  ench  other  county,  whcn'in  any  of 
the  pmiterty  in  Hilmited.  Therenpon  the  copy  and  the  reconl 
thereof  hare  the  iil<e  effect,  with  reapect  lo  the  rtroperty  In  tliat 
eoanty,  an  If  the  oriftinnls  wi>re  duly  filed  aud  recorded  therein. 

w..  f  n.  .nd.  ■■»■  pin  of  I  la. 

I  888S.  Note  apon  record  of  mortRSKC. 

A  clerk  or  a.  ri'uitter,  who  records  nny  afRdavlts,  or  a  certified 
cepy  thereof,  Bied  with  him.  numt  ninkc  u  note,  upon  the  mnrfcin 
of  the  record  of  the  mortfCHKei  in  hin  office,  referring  to  the  book 
and  psKe,  or  the  copy  thereof,  where  the  affidavits  ore  recorded. 

Id..  I  IS. 

I  S400.  Deed  not  nt'cesury.  Wben  nHlilaTlta  not  Bercit- 
•■rn  but  parehaser  nu.;-  reqnlre  tlien. 

The  parchaser  o(  the  mort^nKed  premlaeg,  opon  a  sale  con- 
dncted  as  prescribed  in  thin  title,  obtninn  title  thereto,  oeainst 


the  power  of  sale,  »nch  ii  piirchnser  dIho  obtaiuR  title,  in  I 
manner.,  upon  payment  of  the  purchaao-money,  and  compliance- 
with  the  other  tcmiH  of  Hale,  if  any,  without  the  Qlinf;  aud  record- 
ins  of  the  affidaf  Ita,  as  preacribed  In  the  laat  section  but  one, 
Bift  he  ia  not  b,ound  to  pay  the  pnrchnse-money,  until  the  uffi' 
diirils.  specified  in  that  section,  with  respect  to  the  property 
parchaaed  by  him,  are  filed,  or  delivered  or  tendered  to  him  for 
filing, 
u.,  t  11.  110-11:  L.  1838,  ch,  see,  I  a.  bm  g  zase,  mte, 

I  Z401.  CaatH  •Honed. 

The  following  coats.  In  addition  to  the  cxpenaee  apeclfictl  in  the 
next  section,  are  allowed,  in  proceediuga  taken  hb  prexcribed  in 
this  title: 

1.  For  drawing  a  notice  of  aale,  a  notice  of  the  postponement 
of  a  sale,  or  an  affidavit,  made  aa  prescribed  in  this  title,  for 
each  folio,  twenty-five  centB;  for  making  each  necessary  copy 
tkereof,  for  each  folio  thirteen  cents, 

2.  For  serving  each  copy  of  the  noUce  of  sale,  required  or  ex- 
pnnflly  permitted  lo  be  served  by  this  title,  and  for  affixing  each 
ropy  thereof,  required  to  be  affixed  upon  the  court-house,  as  pre> 
•eribed  in  tbla  Utie,  one  dollar. 
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12403.  EipenHFa  slluwed. 

The  aums  acliinlly  iinid  for  the  following  servi<.-«s,  i 
ing  the  fees  nllowwl  by  law  (or  Ibone  Mrrices,  are 
proccvUiiiKH.  tukeu  an  prcsoribed  Id  this  title: 

1.  For  puhliehing  the  uotice  ot  sale,  aDd  the  notice  or  i 
o(  poHtponemeut,  it  any,  for  a  period  not  exceedioK   t 

2.  For  llie  aorvlws  epecilicd  in  section  2300  o(  this  i 

3.  For  recordiuK  tbe  affidavits;  and  also,  wber«  ibe  i 
Bold  if  situated  in  two  i>r  more  counties,  for  makiBK  ana 
iiiR  the  ncceiwary  iirtified  copie*  thereof. 

4.  For  nt!<-<twary  puetage  and  searches. 

I  2403.  TnialtOB  (kepcot. 

The  eiiHts  and  expenses  must  be  taxed,  npoo  DOtIre,  by  I 
clerk  of  the  county  where  tbe  sale  took  place,  npon  the  t~~ 
and  at  the  expenxe  of  any  person,  interested  in  th 
llierenf.  Each  provision  ot  this  act.  relating  to  the  1  .  .  _ 
costs  in  the  suprMue  court,  and  tbe  review  thereof,  applies  | 
such  a  taxation. 

W..  I  3,  wnd. 

t  2404.  SarpluB  KOner  *o  >•«  P^ld  Imto  sBprcH 

An  attorney  or  other  person  who  receives  any  m       ,, 

iifiun  a  sale,  made  as  prescribed  in  this  title,  must,  within  I 
days  after  he  receives  it.  pay  into  the  supreme  court  the  snip*' 
exceeilinK  thu  sum  due  and  to  become  due  npon  the  mortsu 
and  the  oosts  and  expenses  ot  the  foreclosnre.  in  like  mnnner  ■ 
with  like  effect,  as  if  the  proceedings  to  foreclose  the  m 
were  tnkeu  In  an  aetion.  brought  in  tbe  supreme  court, 
nhle  in  the  conntj-  where  the  aale  took  place. 

L.  18«§.  Fb.  an*.  II  1.  2  and  4  (T  Bdm.  3S3)i  L.  1S70.  cb.  KM.  |  1  (1  ■ 
n«).    S,-!-  H  7*3,  T46,  inlf.  8m  *1b  Bulla  01. 

1 340a.  ClalnoBl  «f  •arpl»  mttmer  to  •!«  petltlo*. 

A  person,  who  had.  at  the  time  of  the  sale,  an  interest  in 
lien  npon  the  property  sold,  or  a  mrt  thereof,  may.  at  any  ti 
before  an  order  in  made,  as  prescrioed  In  the  neit  section  but  o_, 
Sle  in  the  office  of  the  clerk  ot  the  connty,  where  the  sale  toak 
plsce,  n  petition  ststinjc  the  nature  nnd  extent  of  his  claim,  a 
praying  for  an  order,  directing  the  payment  to  him  of  the  ■ 
pins  money,  or  n  part  thereof. 

I Z4QII.  AppIloallOB  for  aarplaa  aioaer. 

A  person  filing  a  petition,  as  prescribed  in  the  last  sectlan.  maj. 
after  the  expiration  ot  twenty  days  from  the  day  of  sale,  appv 
to  the  snpreme  court,  nt  a  term  held  within  tbe  judicial  disbicU 
enihraeinit  the  county  where  hi"  |>e(ltion  is  filed,  for  an  ordA 
pursuant  to  the  prayer  of  his  petition.  Notice  of  the  anilicatiMI 
must  be  served,  in  the  manner  prescribed  in  this  act  for  tbt 
eervice  o(  a  paper  npon  an  attorney  io  ao  action,  upon  eadi  per- 


JJ 
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(ion,  ivho  has  filed  a  like  petition,  at  ieaat  eight  days  before  the 
applicatioD;  and  also  upon  each  perRon.  uikid  whom  a  notice  of 
iiale  wan  served,  oi  shown  in  the  uffldnvit  of  sale,  or  upon  his 
execntor  or  adminiBtrator.  But.  if  it  \n  shown  to  the  court,  by 
affidavit,  that  service  npon  any  person,  regnired  lo  be  served, 
cannot  be  bo  made  with  due  diligence,  notice  may  be  given  to 
him  in  any  manner  which  the  court  directs. 

f  Z4n7.  Order   t«r  «tirtrlbDtIoB. 

Vitnii  tke  prescnlntion  of  the  petition,  with  due  proof  of  notice 
fi»r  application,  the  court  must  make  an  order  referrinft  it  to  a 
saitalile  person  to  aaccrtflln  and  report  the  amount  due  to  the 
petitioner,  and  to  each  other  person,  which  is  n  lien  npon  the 
Hurpius  money;  and  the  priorities  of  the  several  Hens  thereupon. 
Upon  the  coming  in  and  confirmation  of  the  referee's  report,  the 
<^urt  mast  mak,c  such  an  order,  for  the  distribution  of  the  sur- 
plos  money,  as  justice  requires. 

(  X*OH,   Ltnltatlan  »f  iBBt  fa«r  BeettoBB. 

The  last  four  sections  do  not  apply  to  surplus  money,  arising 
npon  the  sale  of  real  property,  of  which  a  decedent  died  sriEed. 
where  letters  testamentary-  or  letters  o(  adro in ist ration,  upon  the 
jwedent's  pmate,  were,  within  four  years  before  the  Hale,  iMned 
fmm  a  surrogate's  court  within  the  State,  having  Jurisdiction  to 
tHsne  them. 

L-  IMT.  <*■  ««  <T  «•!".  14a):  L.  I»TO.  Ph.  ITO  (T  Ertm.  (Mt).  and  L.  ISTI. 
rb-   83*   19   Kdm.  210>.     Sep.   •!«>.  I  2708,   poll. 

1 24M>.  {Aiu*d,  IHRZ.)  AppllCKllon  ot  Ihlia  title  to  mmrU 
^amrm  ot  (he  Btnlc 

Thin  title  does  not  affect  any  provision  of  law,  inconwstenl 
th«TCwilh,  esiK-iially  relating  to  the  foreclosure  of  mortgages  to 
Ihp  p«.ple  of  the  State,  or  to  the  commissioners  for  loaning  cer- 
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Proceeding 

s  to  change  the  name  of  an 

indlvliinal  or 

corporation. 

tv  tndlrldDa]. 

bT  corpontlon. 

»13.    CODtBD 

.  ot  i»iia™. 

[  pre«««ilon  of  pe.lUon. 

Mia!  When' 

haogn  10  tike  cfTect. 

24in.  Sulnllt 

llo*  or  Be™  n.D»  m  p*«<Uo,  «.i™  o 

pimcdUw- 

2417.  Rfporu 

b,  clerk,  lo  .««  oIHcen. 

MIS.  [Hrpe. 

ed.] 

|2410.    [Ain'd,  IHBd.l     Petlllon  br  IndlvMaal. 

A  petition  for  leave  to  nssume  anotiicr  name  may  be  niadu  bj 
a  resident  ot  the  state  to  the  coaiitj  court  ot  the  county  in  whli'h 
be  reaideB,  or,  if  he  residea  in  the  city  of  Nt'W  York,  t'ither  In 
the  supreme  court,  or  to  the  eily  court  of  New  York.  Tho  peti- 
tion of  an  infant  shiill  be  n:-'-   *--  "-' '   "'-     —  '- 

the  guardian  of  his  person,  i 

L.  1803.  eta.  Me. 

1  S411.  [An'd,  1901.]  Pctltlan  br  BoeporwtHmn. 
A  petition  to  assuine  another  corporate  name  mny  bo  made  br 
a  domestic  corporotion,  whether  incon>orated  by  a  roneral  or 
special  law,  to  the  supreme  court  at  a  spedal  term  tht-reuf,  h«M 
)d  the  judicial  dlRlrict  in  which  itti  principal  husineas  aKtx  ehall 
be  Bituated,  or,  if  it  be  other  than  a  stock  corporaUon.  at  i 
special  term  held  in  the  judicinl  district  in  which  its  c«>rliacal* 
ot  incorporation  ia  Sled  or  recorded,  or  in  which  its  principal 
property  iti  nhiated,  or  In  which  its  principal  operations  aro  or 
theretofore  hiiTc  been  conducted.  If  it  lie  a  bankinir.  iiiHuranca 
or  railroad  corporntioD,  the  petition  miiKt  be  aufboriEed  by  a  rMo- 
lutioD  of  the  directors  of  the  corporation,  And  approTcd  if  a 
banking  corporation,  by  the  superintendent  of  banks;  if  an  insnr- 
ance  corporation  other  than  a  town  or  county  co-operatire  inmr- 
anco  corporation,  by  tho  superintendent  of  insurance,  and  If 
a  railroad  corporation,  by  tho  hoard  of  rniirond  commissionprs. 
The  petition  to  chnnffe  the  name  of  any  other  corporation  mast 
bare  annexed  thereto  a  certificate  of  the  secretary  of  state,  that 
the  name  which  such  corporation  jiroposed  to  assume  Ik  nii<  the 
name  of  any  other  domestic  corporation  or  a  name  which  he 
deems  ho  nearly  rescnihlinti  It.  as  to  be  calculated  to  deceive. 

r,.  loni.  Ph.  3T4.    In  effect  Anrtl  17,   1901. 

I  2413.     ContentB  ot  petition. 

The  petition  must  be  in  writing,  signed  by  the  petitioner  and 
verified  in  like  manner  as  n  pleading  in  a  court  of  record,  and 
must  npedfy  the  grounds  of  the  application,  the  name,  af^e  and 
residence  of  the  individual  whose  name  is  proposed  to  be  changed, 
and  the  name  which  he  proposes  to  assume,  and  if  the  petitioner 
be  a  coriraration.  its  present  name,  and  the  name  it  proposes  to 
sHsurne.  which  mimt  not  lie  the  nnme  of  any  other  corporation, 
or  a  nnme  so  nearly  resemblinff  it  as  to  be  calculated  to  deceive; 
and  if  it  be  a  railroad  corporntioo.  a  corporntion  havinx  banking 
powers  or  the  power  to  mnke  loans  upon  pledjcea  or  deposits,  or 
to  make  Insurances,  that  the  petition  has  been  duly  aathorised  bj 
a  resolution  of  the  directors  ot  the  corporation  and  approved  tv 

the  proper  officer. _^ 

•  WlHde  tllk  ■■HDded  ISB*. 


c 
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I  B41S.  [AH'd,  18»4,  IDOL]    Notice  of  pnneiit&don  ot  peH- 

If  the  petition  be  to  change  the  aame  ot  bd  infant,  and  la  made 
bj  the  lofant's  next  friend,  notice  of  tbe  time  and  place  at  the 
-letitioD  will  be  presealed  must  be  wrred  upon  the  father,  or  if 
le  la  dead  ur  cannot  be  found,  upon  the  mother,  or  if  both  ara 
dead,  or  cannot  be  found,  upon  the  general  >niiii*dinD  or  guardiBD 
of  the  person  of  the  infant,  in  like  manner  ue  a  notire  of  a  motion 
npoD  an  attoruef  in  an  action,  utileas  it  Hi^cars  to  the  Ketinrnc- 
tion  of  the  court  (hat  the  infant  has  no  father  or  nicther.  or  that 
both  reside  n-ilhout  the  Htate  or  cannot  be  found,  and  that  be  has 
DO  guardian  residing  ivitbin  thiti  slate,  in  which  case  the  court 
oiaj  dispense  with  notice  or  require  notico  to  be  given  to  such 
persona  and  in  gufb  manner  as  the  court  thinke  proper.  If  the 
petition  be  made  by  a  corporation  located  ^aewhere  than  in  the 
dty  and  county  of  New  lork,  notice  of  the  presentation  thereof 
■hall  be  published  once  in  cnch  week  for  si);  succejjsive  weeks 
In  the  state  paper,  and  in  a  newspaper  of  every  county  in  which 
inch  rorporation  nhall  have  a  businesis  office,  or  if  it  bna  no  busi- 
ness olHce,  of  the'coiinty  in  which  itti  principal  corporate  property 
1b  altnated,  or  in  which  its  operations  are  or  theretofore  hate 
been  prinripally  condueted,  which  newapnppr,  if  it  be  a  banking 
cotvoratlon.  shail  be  dps'ennled  by  the  superintendent  of  banks 
If  an  insurance  corporation  othor  than  a  town  or  county  co- 
opertttiT-e  insurance  corporation,  by  the  snperintendent  ot  Insur- 
ance, or  If  a  rnilrond  corporation,  by  the  railroad  commissioners. 
In  the  city  and  coonty  of  New  York  such  notice  shall  be  pub- 
li«h«d  once  in  each  wei^k  for  six  successive  weeks  in  two  daily 
newepaper*  published  In  such  county. 

I^  1»4.  et.  VA;  U  1001.  eh.  VH,     la  ^SMt  April  IT,  IMI. 

I  S414.   [AB'd,  1H80,  1001.1    Order. 

If  tbe  court  to  whidi  the  petition  is  presented  ia  satisfied 
thereby,  or  by  the  adlilnvit  and  certificate  presented  therewith, 
that  the  petition  is  true,  and  that  there  is  uo  renKOunblc  obji'ction 
to  the  change  of  name  proposed,  and  if  the  petition  be  to  change 
the  naiDe  of  an  infant,  that  the  intercHts  of  the  infant  will  be 
substantially  promoted  by  the  change,  and  if  the  petitioner  be  a 
corporation,  that  the  petition  has  been  duly  authorized  and  that 
notice  of  the  preeentntinn  of  the  petition,  if  rcijuired  by  taw,  has 
been  made,  the  court  shall  make  an  order  nuthorizing  the  peti- 
tioner to  assume  the  name  proposed  on  n  day  specified  therein, 
Dot  less  than  thirty  days  after  the  entry  of  the  onler.  The  order 
•hall  be  directed  to  l)e  entered  and  the  papers  on  which  it  was 
granted  (o  be  filed  within  ten  dnya  thereafter  in  the  clerk's  ofllce 
of  the  county  in  which  the  wtitioner  resides  If  he  lie  nn  indl- 
ridaat.  ot  in  the  ofllce  of  the  clerk  of  the  city  conrt  of  New  York 
If  the  order  be  made  by  that  court,  or,  it  the  petitioner  be  a  cor- 
poration, in  the  ofSee  of  the  cierk  of  the  cnuaty  in  which  its  cer- 
tificate of  incorporation,  if  any,  shall  lie  filed,  or  if  there  he  nnna 
Gird,  in  which  its  principal  ofllce  shnli  be  locnted,  or  If  it  haa  no 
bnsineBB  ofBce  in  the  county  in  which  its  principal  pnH>orl;  is 
•itnated,  or  in  which  Its  operntions  are  or  theretofore  have  been 
principally  conducted,  or  in  the  ofllce  of  the  cb-rk  of  the  county 
in  which  the  special  term  granting  the  order  Is  held:  and.  If  the 
petitioner  be  a  corporation,  that  a  certified  copy  of  such  order 
akall,   within  ten   days   after  the   entry   thereof,   be  filed   in   the 
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office  of  the  secretary  of  Htate;  and  also,  if  It  be  a  bantanf  cor- 
poratioQ,  In  the  office  of  the  superintend  en  t  of  banks,  or  U  ft  bt 
■D  insurniioe  corporQtioD,  other  than  a  town  or  county  eo-opefl- 
tlve  Insurance  corporslion.  in  the  oSlce  of  the  superiuteadetit  of 
fninrance,  or  if  it  be  a  railroad  corporatton,  in  the  offic«  of  tiM 
board  of  railroad  romminsloners.  Buch  order  ahall  hIro  dirw^  the 
publication,  within  ten  days  after  the  entry  thereof  of  «  copy 
thereof  in  a  dcHiKnated  newnpajier,  In  the  FOunly  in  which  the 
order  In  directed  to  be  entered,  at  least  onee  if  the  petitioner  be 
an  IndiTldiinl.  or  if  the  petitioner  be  a  corparation,  onoe  in  each 
week  (or  four  snrceBsiTe  week  a.  The  eonnt;  clerk,  In  vboae 
offlce  an  order  chanf-inft  (he  name  o(  a  corporation  fs  eotered, 
■hall  record  the  name  at  length  in  the  book  kept  In  hia  office  fot 
recording  certilicoteB  of  incorporation. 

L  1889,  Ob.  Mi:  L.  IBOl,  cb.  S7t.     Ib  eSHC  Aprtl  IT,  1901. 

I  Z41IS.  [Am'd,  1S04.]  IVtaen  vhanre  to  tklce  eSeot. 
If  the  order  shall  be  fully  complied  with,  and  within  forty  days 
after  the  makinit  of  the  order,  an  affidavit  of  the  pubUcadoa 
thereof  shall  be  filed  and  recorded  in  the  office  in  which  the  order 
is  entered,  and  in  each  ofQce  in  whieh  certified  copiea  thereof  ate 
required  to  be  Sled.  If  any,  the  petitioner  shall,  on  and  after  the 
day  apecified  fur  that  purpose  in  the  order,  be  knowu  by  the 
nnme  which  is  Ihereb.v  authorized  to  be  assumed,  anil  by  no 
other  name.  No  pn>ceeddnKs  heretofore  had  under  -sections  2414 
and  24ir)  of  the  code  of  civil  procedure  for  the  change  of  the 
name  of  a  corpcirntioti,  shall  be  invalid  by  reason  of  the  non-filint 
of  an  affldavit  of  the  publication  of  the  order  chanxing  such  naoM 
within  twenty  days  from  the  date  thereof. 

L.  18ft4.  rh.  3M. 

I  2410.  Snbiitltallon  of  neir  naine  ■■  pe^dlax  ■.etlon  •> 
pr  oper  dl  MK* 

An  action  or  special  proceeding,  civil  or  criminal,  commenced 
by  or  against  a  person  whose  name  lis  so  changed  shall  not  abate, 
nor  shall  any  relief,  recovery  or  other  proceeding  therein  be  pre- 
vented, impeded  or  impaired  In  consequence  of  auch  change  o( 
name.  The  plalnfifF  in  the  action  or  the  party  institnting  the 
special  proceeding,  or  the  pnople.  as  the  esse  requires,  may,  «l 
any  time,  nlrtain  nn  order  amending  any  of  the  papers  or  pro- 
ceedings therein,  by  the  substitution  of  the  new  name,  wiAool 
costs  and  withoirt  prejudice  to  the  action  or  proceeding. 

I  2417.    RepoFts  by  elerlca  to  atnte  oOleerii. 

The  clerk  of  each  county  and  of  each  court,  Bhall  annually,  is 
the  month  of  DeecmLer.  report  to  the  secretary  of  state  aB 
changes  ut  names  of  individuals  or  of  corporations,  whieb  bav* 
been  made  in  pursuance  of  orders  filed  in  their  renpective  oSces 
durlHK  the  past  year  and  since  the  last  previous  report,  and  alaa 
report  in  like  manner  to  the  suiierintendcnt  of  banks  all  ebangn 
of  the  names  of  banking  corporntionn,  and  to  the  Buperintendeat 
of  insurance  all  chn-ugcs  of  nsmcs  of  corporations  airtboriied  to 
make  insurnncea.  The  secretar.r  of  slate  must  cause  to  be  pah- 
llnhed.  In  the  next  volume  of  the  session  laws,  a  tabular  stata- 
roent  showing  the  original  unme  of  each  person  and  corporatlm 
and  the  name  which  he  or  it  has  bcem  authorised  *-   -- 

L.  18D3,  ch.  SM 

f  241S 

pealed,  L.  'iSe,  ch.  I 
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TITX^E  XI. 
PiocMcllngB  for  th«  volimtarr  dUaolntlon  of  a  corporatioii. 

""'  mm'  J"'-*"  '  '°'^°^^  "'  dlrscto™,  ett..  mtj  petition  lor  dlualDtlon. 


3421.  AOdlT 
£124.  Order  I 


■nil  itockbDUtn^ 


lou  «icvpt»l  rnm  tbli  title. 


I  X41».  [Au'd.  lHttS.1  IVhen  ■  majorltr  of  directora,  etc., 
Hay  petltloB   for  dli*olatlOB. 

It  B  majorily  of  the  directcirs,  tniBteen,  or  other  offleers,  bar- 
ing the  maaaKemeDt  ol  tile  conceruH  of  a.  corporation  created  b; 
i>r  under  tbe  lawn  <if  the  state,  discoiver  tbnt  the  stock,  eSe<rt8. 
ind  other  property  thereof  are  not  atifflcieot  to  pay  all  just  de- 
mandK.  for  which  it  is  liable,  or  to  afford  a  reasonable  security 
to  tboae  who  may  deal  with  U;  or  i(,  [or  any  reanon,  they  deem 
it  beneficial  to  the  interests  of  tbe  slackhnUiers,  that  tbe  corpora- 
tion should  be  disKolved;  they  may  present  s  petition,  to  tbe 
supreme  conrt.  prayinit  for  a  final  order  diaaolrlng  the  corpora- 
tion, as  preBcribeil  in  this  title. 
2  R.  a  .407.  I  W  (2  BdoL  «8):  I.  l«as.  <*.  BM.  Oe*  atodl  Corp.  I*.  I  61. 
I  Z4a0.  [Aaa-d,  ItAH,  l((U«.l  Id.)  OTtaem  ttaer  >re  eanallT 
divided. 

[f  a  corporation,  created  nnder  a  seoeral  atatnte  ot  the  State 
for  the  formation  of  corpora tioux,  or  under  any  Hpecial  net  or 
charter,  hao  an  even  nnniber  of  trustees  or  directors,  who  are 
eqaally  divided  respecUns  the  nianaiteniont  of  Ha  aSalrn,  or  if 
tbe  atock  ot  sach  cotporation  Is  equalt;  divided  into  not  more 
than  two  iudependent  ownershipH  or  interest.i.  or  if  the  entire 
stock  of  the  corimration  is,  ot  that  lime,  owne<l  by  the  trusteea. 
or  directors,  who  are  even  In  nnmber  or  equally  divided,  repre- 
■enlinK  the  nianageraest  of  itn  affairs,  or  if  the  stock  Is  so 
diyided.  that  one-halt  thereof  1h  owned  or  controlleil  b;  persona 
faynrinK  the  course  of  part  of  the  trnstees  or  directors,  and  one- 
half  thereof  is  owne<1  by  persons  favorinK  the  rourjie  of  the  nther 
trnstees  or  directors,  the  trnstees  or  directors  or  the  stockholders 
or  one  or  more  of  them,  may  present  a  petition  as  preHcribetl  in 
Ike  last  section.  And  it  shall  be  the  duty  ot  a  mnjority  of  the 
*PM:torB  or  tmslees  ot  every  corporation  created  by  or  nnder  the 
laws  of  ■thla  State  to  present  a  petition  as  prescribed  In  the  last 
*wtion  whenever  directed  so  to  do  by  a  tnajority  In  interest  of 
ib  St oclc holders.  But  this  section  doea  not  apply  to  s  savines 
iank.  a  traet  company,  a  safe  deposit  company,  or  n  corporation 
fOniiFd  to  rent  Rafes  in  burglar  and  fire-proof  vaults,  op  for  the 
CMttractioD  or  operation  of  a  railroad,  or  for  aldlnx  in  the  con- 
Mractiou  thereof,  or  for  carrying  on  Jhe  business  of  banking  or 
tamrance,  or  Intended  to  derive  a  profit  from  the  loan  or  nae  of 

■OWT. 
I.  UM,  eh.  »H;  !•.  IBM,  cb.  Bee.    In  r^TMt  Sept.  1,  1888. 


.OOglf 
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I   2421.   CoatentB    of   petition. 

The  petition  miiat  bIiow  that  tlie  case  is  one  of  thaw 
in  the  Inst  two  sectioDB,  nnd  mn*t  stale  the  reaaona,  a^ 
duce  the  petitioner  or  petitioners  to  desire  the  diaaolntioa 
corpordtion.    A  Bcliedule  must   be  annpied   to  the  pftSd^ 
taininK  the  following   matters,   as  far  as  the  petitioiwr 
tioners  know,  or  have  tlie  means  of  knowiiiK  the  aame: 

1.  A  full  ant]  true  aerouut  of  all  the  creditors  of  the 
tion.  and  of  all  unsHtistipd  encasements,  entered  into 
BUbsistiDg  against,  the  corporation. 

2.  A  slntrment  of  the  name   nnd  platre  of   residence 
creditor,   and  of  each   persim   with  whom   Buck   an   eog  _ 
n'ns  made,  and  to  whom  it  is  to  be  i>erfnrmed,  If  knoinij 
<'ither  is  not  Itnown,  a  slatemont  of  that  fact. 

3.  A  slalenient  of  the  sum  owing  to  pnch  creditor,  or 
person  specifieil  in  tlie  b»t  mi bdi vision,  and  the  uatnre  oC 
dcht,  demand,   ot  other  engagement 

4.  A  ptntpmcnt  of  the  true  cairee  and  consideration  of 
dcbtednesf'  to  ent-h  rrcdit.)r. 

C.  A  foil,  jDst,  and  trne  InTentory  of  aU  the  propertf  . 
cnii">'^<ion,  and  of  all  the  )>i<ok8,  Touchers,  and  Eecarities, 
log  thereto. 

6.  A  stHtcment  of  each  incnmbranoo  upon  the  nrop«^ 
Mrpor.itfon,  by  Judgment,  moi-lKnee.  pledge,  or  otnora-ise. 

7.  A  fntl,  just  and  true  nccount  of  the  capital  stock  of  C 
{Mirntlnn,  spocifyinsr  the  nnnie  of  encli  ntoehholder;  his  iv«_, 

'  if  it  is  known,  or  if  it  is  not  Itnown,  stating  that  fact:  the 
ijer  of  ahnren  belonging  to   him;   the  amount   [Uiid 
share?:  and  tlie  amount  still  dae  thereupon. 
n.  8,.  (  w. 

I  2422.  Aina«vll  to  be  SBiiexed. 

An  nindavit,  made  by  each  of  the  petitioners,  to  the  effee 
th(-  maitei'it  uf  fact,  stated  in  the  petition  and  the  scbedsl 
just  and  true,  so  fur  as  the  offiant  knows  or  has  the  ntM 
knowing  tlie  eame.  must  ho  annexed  to  the  petition  and  acb 

I  2423.   [Am-d,  tKl>IS.)    Preaemtallon  of  petition,  ele.   • 

The  paiiers  must  be  presented  at  s  special  term  of  the  s^ 
court,    held   within   the   judicial   district,    embracing   the  « 
wliercin  the  principal  uffi.ce  of  the  corporation   is  located. 
caKi-  HpeciSed  in  Kection  2420  ot  this  act.  the  court  may,  in  t" 
cri'tiiiu,  entiTlain  or  dismiss  the  application.    Where  it  entc 
tlie  applirntion,  or  where  the  cause  is  one  of  thos<^  speol 
section  241j>  of  this  net,  the  court  must  malte  an  order,  r««| 
nil  porKoiiM  iiiterexted  In  the  corporation  to  show  cause  brfi 
or  liefore  a  referee  designaled  in  the  order,  at  a  time  and 
therein  spi>cl&ed,  not  less  tlian  three  montha  after  tl)e  gn^ 
of  the  order,  why  the  corporation  nhoiild  not  be  diRgolretL 
order  must  be  entered,  and  the  papers  must  l>e  filed,  witf 
diijH  after  the  order  is  made,  with  the  clerk  of  the  county 
the  principal  otfiw  of  the  corporation  is  located.    If  il  • 
made  to  appear  to  the  satUfactlon  of  the  conrt  that  thee 
turn  in  iriKulyent.  the  court  may  at  any  stage  of  the  proi__ 
l-efore  the  final  onler,  on  motion  of  the  petitioners  on  notlee  1 
attorney-genrral,  or  on  motion  of  the  atlomey-general  a 
to  the  corporation,  appoint  a  temporary  receivA  of  the  pM 
oeo 
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the  corporntion,  which  rweiTtt-  shall  hav*  nl!  the  powera  and  be 
subject  to  all  the  dutim  that  are  defined  as  bel»DKing  to  tenk- 
porary  receivers  appointed  In  an  action,  in  section  one  thousand- 
leveD  hnndred  ancl  eirhtr-eight  of  this  act.  The  conrt  may  alio, 
la  ita  discretion,  at  any  stnge  in  the  procoediu^  altvr  Bitch  ap- 
pcMntment  apon  like  motion  and  notice,  confer  upon  snch  tem- 
porary receiver  the  poiverH  and  authority,  and  •ubject  him  to  the 
dotiea  and  liabilities  of  a  permanent  receiver,  or  as  much  thereof 
aa  it  tbinka  proper,  except  that  be  ahall  not  make  any  flnal  dis- 
tribatloD  among  the  creditors  and  stoiScholderH,  before  final  order 
in  the  proceedinxs.  unleaa  he  is  specially  directed  so  to  do  by  U»e 
court.  If  such  receiver  be  appointed,  the  court  may.  Id  ita  discre- 
tion, on  lilie  motion  and  notli^e,  witli  or  without  security,  at  any 
stage  of  tbe  proceeding  before  the  final  order,  grnut  an  injunc- 
tion, restraining  the  creditors  of  the  corporation,  from  beginning 
any  action  against  the  said  corimratiQn  for  tlie  rccoviiry  of  a  sum 
of  money,  or  from  takltig  any  further  |ymce^dlng»  in  such  an 
action  theretofore  commeiiced.  Such  lujunctkm  shall  have  the 
Hame  effect  and  be  subject  to  tlie  Huuie  provisiouB  of  low  ae  if 
each  creditor  upon  wboui  it  is  served  was  named  therein. 
St.  &.  I  «l.  an'd  1  L.  IKti  L.  UtS.  cb.  H». 


at  least  once  in  each  of  the  three  weeks  immediately  preceding 
the'  dme  fixed  therein  for  lowing  cause,  in  the  newspaper  printed 
at  Albany,  in  which  legal  notices  are  required  to  be  published; 
and  also  in  one  or  more  newspapers,  specified  in  the  order,  pub- 
lished ta  tbe  city  or  connty  wherein  the  order  ia  entered. 
id.,f«. 

I  %*aB.  U.|  t«  be  seri-ed  on  crednsra  and  Btockksldara, 

A  copy  of  the  order  must  also  be  served  upon  each  of  the  per- 
aoos,  a|>ecl6ed  in  the  schedule  as  a  creditor  or  slo^kbolder  of  tha 
corporation,  or  as  a  person  to  whom  an  mgagement  of  tbe  cor- 
poration Is  t6  be  performed,  other  thnn  a  person  whose  residence 
1«  stated  to  be  unknown,  or  to  be  without  the  United  States.  The 
•ervice  must  be  made,  either  personally,  at  least  twenty  days 
before  the  time  appointed  for  the  hearing;  i*r  by  depoafting  a 
eopf  of  tbe  order,  at  least  forty  days  before  tbe  time  so  ap- 
pointed, in  tbe  post-office,  inclosed  in  a  postpaid  wrapper,  ad- 
dressed to  the  person  to  be  served,  at  his  residence,  aa  stated  in 
tbe  schedule. 


At  the  time  and  place  speci^ed  In  the  order,  or  at  the  time 
>nd  place  to  which  tbe  hearing  Is  adjourned,  the  court,  or  the 
leferev,  must  hear  the  allegations  and  proofs  of  the  parties,  and 
determine  tbe  facts.  If  a  referee  was  not  designated  in  the  order 
to  show  cause,  the  conrt  may.  in  itH  discretion,  appoint  a  referee 
when  or  after  the  order  is  retHrnable.  The  decision  of  the  court, 
or  the  report  of  the  referee,  must  bo  in  writing,  and  must  be 
wide  and  filed  witb  all  convenient  speed.  It  must  contain  a  state- 
^Mnt  of  tbe  effects,  credits  and  other  property,  and  of  the  debt« 

.  and  other  engagements,  of  the  corporation,  and  of  all  other  i^at- 

'    lers,  pertaining  to  Its  affaire. 
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I  MXI.  [AVd,  18M.]    U-i  orlBlKKl  papen  «»»^  *•  ■■•< 

The  court  or  the  referee  ia  entitled  to  use,  upon  the  hMI 
the  orlKinal  p(.'titioQ,  and  the  schednlee  nimexed  tker 
the  clerk  most  transmit  them  accordinglr,  upon  the  writt^( 
«f  the  jndfe,  or  of  the  referee.  In  that  case,  Ihey  mart  ' 
tamed  with  the  dedslon  or  report.  The  court  may.  at  aay 
of  the  proceedings  before  final  mder,  on  tb«  antboUioB  < 
petitioDers,  or  a  majoritj  of  them,  or  on  the  anpUcatioB  ■ 
temporary  receiver,  crant  an  order  amendias  th*  sdiedMl 
nesed  to  the  orlKinal  petition,  \ij  the  InsertioD  of  additional  _^ 
or  br  making  the  statements  or  inventory  fuller  and  in  gn 
detail  than  as  originally  filed,  with  the  like  effect  as  tbooah 
petition  and  achedules  had  been  originally  presented  and  — ^ 
amended. 

L.  ISM,  di.  me. 

I  24118.  AvplleatloB  for  SmbI  orAor. 

Where  the  hearing  is  beforei  a  referee,  a  motioD  for 
order  must  be  made  to  the  euart,  npon  notice  to  each  pen 
has  made  himself  a  party  to  the  proceedings,  by  filiniE  n 
derb,  before  the  dose  of  the  hearing,  a  notiiv  of  bis  ~~ 
In  person  or  by  attorney,  specifying  n  post-office  within 
where  Bucb  a  nptire  may  be  served.  The  notice  may  be 
prescribed  In  this  act.  for  the  service  of  a  paper  apon  an  a 
ney  in  an  action.  Where  the  hearing  was  before  the  conrt.  a 
tion  for  a  final  order  may  be  made  immediately,  or  at  sorh  a 
and  upon  such  a  notice,  as  the  court  prescribes. 

an  moaoBa  ud  onton  iBHilH  HTTcd  OB  ■t(0»*]r«sa*Bl,  m  L.  la^  ffe.  1» 
o  n  (BrettM  ot  noalTst.  am  I TU  of  Oods. 

I  Mas.     [AB'd,   18SS,,1899.]     B^nml   order. 

Upon  an  sppIlcatloE  for  a  final  order,  if  it  appear  to  the  e 
in  a  case  specified  in  section  twenty-fonr  hundred  and  niM 
of  this  act.  that  the  corporation  is  Inaolvent,  or,  in  a  cafe  4 
fied  either  in  that  secti<Hi,  or  in  section  tweuty-fogr  hnndi^  < 
twenty   of   this   act,   that,   for   an;   reason   a   diasolotion  of 
corporation  will  be  beneficial  to  the  Interests  of  the  atoASaA 
and  not  injurious  to  the  public  Interests,   the  conrt  moait  ■ 
a  final  order  dissolving  the  cotporation.   and  appointing  am 
more  receivers  of  its  property.     But  in  the  case  of  a  solvent 
poration,  the  court  may  if  there  is  no  objection  by  creditors, 
pense   with   a   receiver   and   provide   in   the   final   order   tor 
distribution  of  the  assets.     Upon  the  entry  of  the  order  the  i 
poration  is  disBotved.     The  court  may,  in  Its  diacretlon,  appok 
director,  trustee,  or  other  officer,  or  a  stockholder  of  the  ro* — " 
tion,  a  receiver  o(  its  property.     In  a  proceeding  for  the  volal 
dissolution  of  a  corporation,  the  court  may.  In  the  fnrthma 
juBticc.   upon   notice   to   the   attorney-general,   and   the  atio 
general  not  objecting,  aod  upon  such  further  notice  to  mA 
or  others  interesled  as  the  court  shall  direct,  which  notice 
be  made  by  mail  upon  all  persona  and  corporations  not  ret 
or  eilstlng  within  the  State,  relieve  a  receiver  from  any  omta 
defect  or  default,  in  any  proceeding  or  act  required  by  law  1 
taken  or  done,  or  Id  the  giving  of  any  notice  required  by  \k^ 
be  given,  and  the  court  may  upon  like  notice,  confirm  any  Mt 
a  receiver,  and  any  decisicHi,  report,  Mder  or  Judgment  ma^ 

L.  taM.oa.i7s.    uim,A.m.  jjttfi»  \ 
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A  BsH  BSal^metit  mortKage,  cnDTeya.DC«.  or  otber  transfer,  of 
any  pi^>ert]!  of  a  corporaUon,  inmde  aftM  tbe  filing  of  *  pelitloB 
mi  preacribed  in  thia  title,  in  parmeDt  of,  or  ki  BCcnriir  for,  kd 
oxtattaff  or  prior  debt,  or  fw  kot  other  considers tkm;  or  s  Judx- 
»i«nt  tlierailt»  rendwed  asainat  the  corporation  by  conCesBiom 
or  upon  tlie  acceptance  of  an  offer,  is  abet  lately  Toid,  as  SKalnii 
iliv  icveiTer  appointed  In  tlie  vedal-  praoeedios,  and  a*  acnluat 
ihe  ctc(Uton  of  Uw  corporation. 


1  3M3I.  [Am'<,  1884.]  Certain  carp*ratl*&B  ezeepted  tratm 
this  title. 

Tbie  title  does  not  appi;  to  an  Incorporated  library  society,,  to 
rellKioua  corporation,  or  to  a,  eetect  school  or  academy,  incorpo- 
rated by  the  rpttcnts  of  tbe  university  or  by  the  legislature,  or 
to  a  mtinicipal  or  other  iioUtical  corporation.  In  case  of  corpora- 
tions nffpTt*^  by  the  provisions  of  this  title,  and  not  bavins  stock- 
hold<>rB.  it  shall  be  sufficient  for  the  purpoees  of  this  title  to  notify, 
name  and  refer  to  tbe  "  members  of  suck  corporations  instead 
of  "  etocfcbolden  "  as  herein  provided. 

M.,t«»I-l»».oh.«t. 


D,g,t,ioflb,GoogIe 
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TlVXiE  XXL 
ProoMdinga  aupplementaiy  to  nn  azecntion  agaiiurt  pn 

AiUcl«  I.  Piocudlnei    to    compel   u   uindutMa   of 


ARTICLE!  riR«T. 


Proteedi-Rgi  to  compel  an 


hit  debtor  or  brulee. 


of  the  Judgment  iMtir, « 


I  S43a.  [An'd,  ISSe.]    Tha  dlHtawit  MBisdiH  sadar  tUa  UM 

This  title  provides  for  Ibreo  disUact  remedies,  aa  follows: 

1.  An  order  made  or  a  warrant  issued  Bgainst  a  judgment  dak 
after  return  of  ao  execution. 

2.  Ad  order  made,  or  a  warraut  Issued  aguast  n  judgment  deH 
after  the  iasulag  and  before  the  return  of  an  esecutiou. 

8.  An  order,  made  after  tbe  issuing,  and  either  before  oThStaf 
return,  of  an  execution,  aeainst  the  person  who  has  property  oj' 
judement  debtor,  or  is  indebted  to  him. 

Tbe  proceedings  under  subdivision  third  of  this  sec 
pursued    either    alone    or   simultaneously   wltb    the 
under  subdiviaion  first  or  subdivision  second.     The  party  to 
costs   are    awarded   In   a   special   proceeding    sbRll  be  entitled' 
the  same  remedies  under  this  title,  under  the  same  client 
M  near  as  may  be.  as  a  judgment  creditor.     And  for  the 
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u(  this  titl«,  th«  partr  to  whom  eoch  costii  are  awarded  shall  be 
deemed  a  judgmeDt  creditor,  and  the  partj  agaiust  wUom  they 
are   awarded  ahall  be  deemed  a  judgueot  debtur. 

Ia.   1S09,  tb.  ITS.      In  effect  ^ptMBlMT  1,  1899.   One  T»»  L.,  I  26fl. 

I  3Msa.  lfstBr«  at  the  veniie4te>.      RvTleir  of  oraers. 

Eiftcb  of  those  remedies  is  a  special  proeeeding.  But  on  order, 
made  in  the  course  thereof,  can  be  reviewed  only  as  follows: 

1.  An  order,  made  by  a  judge,  out  of  court,  nay  be  vacated  or 
modified  hj  the  judge  wbomade  it,  aa  if  it  was  made  in  an  action; 
or  it,  or  the  order  of  the  Judge  yacating  or  modifyitig  it,  may  bu 
TBcnted  or  modified,  npon  motion,  by  the  court  out  of  which  the 
execution  was  iasued. 

2.  Where  the  execution  was  issued  out  of  a  county  court,  an 
nppesl  from  an  order,  made  in  the  coune  of  the  proccerliogs, 
may  be  taben  In  like  manner,  as  if  the  order  waa  made  in  an 
action  brought  in  the  same  court. 

i  »4SA.    [Aia'd,  IBOS,  laftT.}    What  Jadsa  may  mMtMIb  the  prw 


Blither  special  proceedingB  may  be  instituted  before  a  judge 
of  the  court,  out  of  which,  or  the  county  jtidge,  the  special 
eonnty  judge,  or  the  epecial  surrogute,  of  the  couuty  to  which  the 
execatiou  was  issued;  ur  where  it  was  issued  to  the  city  aud 
couDty  of  New  York,  from  a  court  other  than  the  city  court  ut 
tbot  cily,  before  a  justice  of  the  supreme  court  Cor  that  city  and 
coaoty.  Where  the  execution  was  issued  out  of  a  court  other 
than  the  supreme  court^  end  it  is  shown  by  affidavit,  that  eauh 
of  the  judges,  before  whom  the  special  proceiNlingB  might  tie  in- 
■tituted,  as  prescribed  by  this  section,  is  absent  from  the  county, 
or.  for  any  reason,  unable  or  disqualified  to  act,  the  special  pro- 
ceedings may  be  instituted  before  a  justice  of  tlie  supreme  court 
la  that  case,  if  lie  does  not  reside  within  the  judicial  district 
embrsGing  the  county  to  which  the  execution  was  issued,  the 
order  made  or  warrnots  iHsned  by  him  must  be  returnable  to  a 
jiutkre  of  the  snpreme  court,  residing  in  that  district,  or  the 
county  judge,  or  the  special  judge,  or  siiecliil  surrogate,  of  that  or 
an  adjoiniug  county,  as  dirMrted  in  the  Mder  or  warrant.  \Vh»e 
the  Judgment  upon  which  the  execution  was  Issued  was  recovered 
in  a  diatrict  court  of  the  city  o(  Kew  York,  cither  si)ednl  pro- 
ceeding shall  be  instttutcd  before  a  justice  of  the  city  court  of 
the  city  of  New  York. 

Co.Frtic..tta.*a-<l;h.imt.ah.»UiI^mi.tib.flt.    In  aSKl  HST  II.  lan. 
I  S488.    [Aai*d,  ISM.]     Order  to  examlBe  debtor  after  re- 

At  any  time  within  ten  years  after  the  return,  wholly  or  partly 
Dnsatiafied,  of  an  cxecntion  against  properly,  issued  upon  a  judg- 
ment, aa  prescribed  in  section  24CS  of  this  act,  or.  i[i  case  of  an 
order,  iaaticd  in  the  same  manner  so  far  as  the  provisions  of 
■aid  section  can  be  applied  in  substance,  the  creditor  under  such 
Jadgment  or  order,  upon  proof  of  the  facta,  by  afiidavit  or  other 
competent  written  evidence.  Is  cnlltM  to  on  order,  requiring 
the  debtor  nnder  the  judgment  or  order,  to  attend  and  he  exam- 
ined concerning  his  property,  at  a  time  and  place  apeciGed  'n  the 

U.,  I  3sa;  I,.  ISaa,  eh.  m.    id  affect  Beptcmbcc  1.  ISM.      See  )  "^OS,  put. 

I  S4Sd.  Id-t  before  retBm  of  cscentlan. 

At  any  time  after  the  issning  of  an  execution  against  property, 
M  preacribed  in  section  2158  of  this  act,  and  before  the  return 
Ibereo'-  tbe  ludgmeut  creditor,  ui>on  proof,  by  affidavit,  or  other 
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conpetput  written  eridence,  that  the  Judsment  debtor  hsa  pro^ 
ertf,  n-hlch  he  uuJiiBlly  refuses  to  apply  towards  the  satiBfBi.-tfai 
of  the  Judgmeot,  is  entitled  to  an  order,  requiring  the  jadgmrot 
debtor  to  attend  find  Ije  eianiined  concerning  bis  property,  at  i 
time  and  piaee  epecified  in  the  order. 

I  3487.   W&rrkat  of  Brr«at  laatcad   of  •rder. 

Upon  proof  entitling  a  Judgment  creditor  t«  an  order,  nndrr 
either  of  the  last  two  secflonB;  and  nlso  proof,  by  aOidnTit.  to 
the  Batisfactlon  of  the  judge,  that  tiiere  ia  danger  that  the  lodg- 
ment debtor  will  leave  the  Slate,  or  conceal  himaelf,  and  that 
there  la  reason  to  believe  that  he  has  proi)ertj',  wblch  he  bI' 
juBtlj  refusea  to  anply  to  the  payment  of  the  Judgment;  the 
Jndge  may,  iiiFlead  of  making  an  order,  iBSoe  a  warrant  nnder 
bis  baud,  reciting  the  facte  and  requiring  the  aheriff  of  but  coUDty. 
where  the  judgment  debtor  may  be  fonnd,  to  arreat  bim.  and 
bring  him  before  the  same  Judge,  or  before  another  judge,  if 
the  case  la  one  where  the  warrant  must  be  returnable  to  an- 
other Judge. 


pear,  iis  therein  stated,  at  any  time  after  the  making  of  an  ordfr. 
reqniring  the  Judgment  debtor  to  attend  and  be  examined,  aid 
before  the  close  of  his  eiaminalion,  the  judge  may  Isaue  a  wu- 
rant.  as  therein  |)re«eribed:  and,  if  necessary,  may  direct  the 
adjournment,  or,  if  the  return  day  of  the  order  baa  elapaed,  Ibc 
continuance  of  the  proceedings  under  the  order,  until  aiter  tkc 
return,  of  the  warrant,  and  his  decision  thereupon. 

I  X*SB.  Warrant)  how  ▼acated,  etc 

A  wnrnint,  issued  os  prescribed  in  the  laat  two  seetiona,  nay 
be  vacated  or  modified,  as  prescribed  in  aectlon  2433  of  thia  act. 
with  reapcct  to  an  order. 
I  2440.  LBacPtslilBK  nny  be  revnlre*,  ete. 

Where  a  judgment  debtor  has  liecn  arrested  and  brongbt  be- 
fore a  judRc,  by  virtue  o(  n.  warrant.  Issued  as  preecT4l>ed  In  this 
Article;  and  it  appears  to  the  satisfactioa  of  the  judge,  from  Iiit 
exiimiiintlon,  or  other  proof,  that  there  is  danger  Uiat  be  wiD 
leave  the  Slnte,  or  cont-eiil  hiinaelf,  and  that  ho  has  property, 
which  lie  has  unjustly  refused  to  noply  to  the  satisfaction  of  Or 
judgment;  the  Judge  may  make  nn  order,  requiring  him  to  givr 
nn  -undertaking,  with  one  or  more  sureties,  in  a  sum  fixed  urf 
within  a  time  specified  In  the  order,  to  (he  effect,  that  he  wOL 
from  time  to  time,  aa  the  Judge  directs,  attend  before  the  jvrtc.! 
or  tiefore  a  rereree,  appointed  or  to  he  appointed  In  the  proceed- 
ings: and  that  lie  will  not,  until  dlschnrged  from  arrest  by  Tlrtne 
of  the  n-nrrnnt,  disiKiae  of  any  of  his  property,  which  is  not  M-' 
empted  from  seizure  liy  section  2-J63  of  this  acL  If  he  fails  t« 
comply  with  the  onler,  the  judge  must  forthwith,  by  n-arranl. 
commit  him  to  prison,  there  to  remain  until  (he  riose  of  the 
examination,  or  the  giving  of  the  required  undertaking;  eiMft 
that  the  Judge  may  direct  the  shirilT  to  produce  him,  fron  tint 
to  time,  as  required  in  the  course  of  the  proceedioss. 
Og.  Pnc,.  part  of  |  2*2,  latid.  «,  sni'd. 
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■  BMl.  Order  to  cuhIbe  peraon  h«TlBK  pr»>erty,  «tc., 
•f   JadsiieBt   debtor. 

UpOD  proof,  by  affidavit,  or  other  competent  written  evidence, 
to  tne  satiBfaction  of  the  judge,  that  an  execution  againit  prop- 
erty has  been  issued,  as  prescribed  in  Bection  2458  of  this  act, 
nod  either  tliat  it  has  tteen  returned  wholly  or  partly  unsatis- 
fied, or  that  It  haa  not  been  returned;  and  also  that  any  per- 
son or  corporation  has  personal  property  of  the  judgment  debtor, 
pxceeding  ten  dollars  in  valve,' or  is  indebted  to  him  in  a  sum 
exceeding  ten  dollars;  the  Judgment  creditor  Is  entitled  to  an  order, 
requiring  that  person  or  corporation  to  attend  and  be  exatnined 
eoDceming  the  debt,  or  other  property,  at  a  time  and  pla^e  speci- 
fted  in  the  order.  The  Judge  may,  in  his  discretion,  require  no- 
lice  of  the  subsequent  proceedings  to  be  given  to  the  judgment 
debtor,  in  dueh  a  manner  as  he  deems  just.  But  a  rereiver  shall 
uot  be  aupointed  without  such  a  notice,  except  as  otherwise  pre- 


I    3E44Z,    Bttker   order  ^mr   reqnire    altendaae«   b*Iorc   a 

An  order,  requiring  a  persou  to  attend  and  be  examined,  made 
pnrsnant  to  any  provision  of  this  article,  muiit  require  him  so 
to  attend  and  be  examined,  either  before  the  judge  to  wbum  the 
order  ia  returnable,  or  before  a  referee  designated  tber^u. 
Where  the  examination  is  taken  before  a  referee,  he  must  cer- 
tify, to  the  Judge  to  whom  the  order  is  returnable,  all  the  evi- 
dence and  the  other  proceedings  taken  before  him. 
Id.,  I  aa». 

f  2448.  RctereBce  laar  lie  ordered  at  aar  time. 

__    .  . ,  1   order,   directing 

that  any  other  examination,  or  testimony,  be  taken  by,  or  that  a 
qutstloo  arising  L;  referred  to,  ,1  referee,  designated  in  the  ordor. 
Where  a  question  is  bo  referred,  the  referee  may  be  directed  to 
report  eitber  the  erldence  or  the  facts. 

Id.,  f  300. 

f  X444.  ProecedlaicB  apon  exatnlnattoni  adjoaraateat. 

Upon  an  examination  under  this  article,  each  answer  of  n 
party  or  witness  oiamineO  must  be  under  oath.  A  corporation 
maat  attend  by,  and  answer  under  the  oath  of,  an  officer  thereof; 
and  the  Judge  may.  in  his  discretion.  s|>ccify  the  olBoer.  lijilhcr 
party  may  he  examined  as  a  witness,  in  bia  own  behalf,  and 
may  produce  and  examine  other  witneBses,  as  upon  the  triiil  of 
an  action.  The  Judge  or  referee  may  adjourn  any  proceedioga, 
aader  this  article,  from  time  to  time,  as  lie  thinks  propt-r. 

SotetltnlMl  lor  Co.  PriK..  1)  9«  iDd  SM,  or  lucli  parti  tliemt  m  relate  la 

I  S«dS.  Referee  to  tie  nwora. 

Uiileaa  the  narticj  expresxly^  waive  the  referee's  ontb.  a  ref- 
erf«.  appointed  as  prescribed  in  this  article,  must,  hctore  enter- 
ing upon  an  examination,  or  taking  teatlmony.  HuiiBcribe  and  take 
an  oath,  that  be  will  faithfully  and  fairly  discharge  lita  duly 
upon  tile  reference,  and  make  a  just  and  true  report,  according 
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to  the  best  of  his  underBtaDdlng.    The  oatb  ma;  be  a 
b;  au  officer  designated  in  aectioD  S12  of  tbls  art,  ai 
returued  to  the  luclge,  vitb  the  report  or  testinKmy. 
See  I  lOTB.  ante. 

t  2446.  Order  pemltttas  peravn  ladebted  t*  vkt  «*M 
•berilT. 

At  any  time  after  the  commencemeiit  of  a  special  .  . 
authorized  by  this  article,  and  before  the  appoiotmeat  of  K 
eeiver  therein,  or  the  eitcusion  of  a  receiverBhip  thenta^ 
Judge,  t/y  wfaom  the  order  or  warrnat  vae  granted,  or  to  wl 
it  is  returnable,  may,  in  his  diBcrction.  upon  proof,  hy  >Sil 
to  bta  Butisfactian,  that  a  peraou  or  coiporation  is  indebtn]  W 

judgment  debtor,  and  upon  auch  a  notiee,  given  to  such " 

na  be  deems  just,  or  without  notice,  tnalie  an  order,  pe 

the  person  or  corporation,  to  pay  to  a  sheriff,  designated  ta 
order,  a  Elim,  on  account  of  the  alleged  indebtedneas,  not  tXM 
lug  the  Biim  Tvbich  will  satisry  the  execution.  A  pairineal  t 
mode  is,  to  the  eitent  thereof,  a  discbarge  of  the  inilebledi 
except  ns  Hgninst  a  transferee  from  the  judgmeut  debtor, 
good  fnitii  and  for  a  yaluable  conaideration.  of  whose  rigbti 
person  or  eorporation  had  nctnal  or  conatmctlTe  notice,  wbe« 
payment  was  ninde. 


]  Z44T.  Order  reqalrlMK  delivery  af  BioaeT 
■herlK  or  receiver. 

Where  It  appenra,  from  the  examination  or  testimony  likA 
a  apeeial  proceeding  authorised  by  this  article,  that  the  ji  ' 
delilor  bns,  iu  his  possesfiion  or  under  bis  control,  money 
personal  property,  l>elonging  to  him;  or  that  one  or  more 
of  personal  property,  capable  of  delivery,  hla  right  to  th* 
sion  ivhcreof  is  not  substantially  disputed,  are  En  the  po-. 
or  under  the  control  of  another  person;  the  judge,  by  whon 
order  or  warrant  was  granted,  or  to  whom  it  is  returnable.  M 
in  his  discretion,  and  upon  such  a  notice,  given  to  sueb  gfj' 
as  be  deems  just,  or  without  notice,  make  an  order,  iTueCfl 
the  judgment  debtor,  or  other  person.  Immediately  tii  f*f.\ 
money,  or  deliver  the  articles  of  personal  property,  to  a  nH 
designated  in  the  order,  anlesa  a  receiver  has  been  appointeO 
ci-iTomhip  hn«  been  extended  to  the  special  iWeediag,  ll 


ajoBfl 
r.  ImM 


I  244R.  Duty  of  the  ■herlff. 

If  the  Rheriff,  to  whom  money  is  paid,  or  other  pM^ieTly  Ijjj 
llvered,  pursuant  to  an  order  made  ai  prescribed  In  either  «■ 
Inst  two  aections,  does  not  then  hold  an  execution  npon  ■ 
Judgment  ngninst  the  property  of  the  judgment  debtw.  Im JM 
tlie  same  rights  and  powers,  and  is  subject  to  the  aatot  i^M 
and  liiiliilities,  with  resaect  to  Ihe  money  or  property,  al  it  ** 
money  liiid  been  collected,  or  the  property  had  been  (eiW  fljj 
by  iiim,  by  viHue  of  anrh  an  execution;  except  as  oiherwi*^ 
Bcribcd  in  the  next  section.  , 

Oo.  Proc.,  I  sn. 

J 
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S44S.  [AM'd,  1S09.]    Hovr  moiicr  »e  9VOp«r*7  applied  to 
par  the   Jndcmeat. 

After  a  receiver  has  .jeeo  appointed,  or  a  receircrHhip  has  been 
extended  to  the  special  proceeding,  the  Judge  must,  by  onl^-r, 
diret^t  the  sberiS  to  pay  toe  money  or  the  proceedB  of  the  prop- 
erty, dednctlug  bis  fees,  to  the  receiver;  or,  if  the  ease  no  le- 
quirps,  to  dpliver  to  the  receiver  the  property  in  his  hands.  But 
If  It  appears,  to  the  Bntisfaction  of  the  Jud^o,  that  an  order,  r.u- 
polnUug  n  receiver  or  eiteuding  a  recti verBhip,  is  not  iieceHsalT,  Be 
may  hy  an  order  reciting  that  fact,  direct  the  slieriff  to  apply  the 
money  Bo  paid,  or  the  proceeds  of  the  property  so  delivered,  upon 
nn  execution  in  favor  of  the  jodsmCBt  ciwHtor,  nsned  ^ther  be- 
fore or  after  the  payuieiit  or  delivery  to  the  sberiS:  and  a  re- 
ceiver, appointed  pursuant  to  the  provisions  of  this  article,  may, 
on  leave  of  a  judge  having  power  to  appoint  sucli  receiver,  lensc 
the  real  property  that  shall  conie  into  his  possessioD  fur  such  time 
as  shall  be  necessary  to  realize  moneys  sufficient  to  satisfy  the 
iudKineat,   witli  interest   thereon   and   coats  4>f   the  ^»MiaJ  ivo- 

Od.  Fnc..  H  SOT  ud  3BSi  h.  180Z.  eb.  W£. 

f  24S0.  Balnnoe  to  be  paid  or  delivered  to  JadKaioat  deb- 

Where  money  Is  paid,  or  property  is  delivered,  as  prescribed  in 
the  last  four  sections,  and  afterwards  the  special  prooeedintr  is 
diaeontinued  or  dismiiaed:  or  the  Judgment  is  sstistied,  without 
reaortinf  to  that  money  or  property;  or  a  balance  of  the  money, 
or  of  the  proceeds  of  the  property,  or  a  part  of  the  property. 
remains  in  the  sheriff's  or  the  receiver's  hands,  after  satisfying 
the  JodKTDeDt,  and  the  costs  and  expenses  of  the  special  bro- 
cecduig:  the  Jndse  must  make  an  order,  directing  the  sheriff  or 
receiver  to  pay  the  money,  or  deliver  tlie  property,  so  lemaining 
in  hia  hands,  to  the  Judgment  debtor,  or  to  such  other  person  as 
appears  to  be  entitled  thereto,  upon  paymeot  of  his  tees  and  all 
otber  sums  legally  chargeable  against  the  same. 

I   Z4&1-  Jadse  iika7   enjoin  trannfer,  etc,  of  property, 

~~  ■  '  "  '  1  the  order  or  warrant  was  granted,  or  to 
...-?,  ma;r  maico  no  injunction  order,  testrnin- 
1ns  any  person  or  corporation,  whether  a  party  or  not  a  party  to 
the  special  proceeding,  from  making  or  suffering  any  transfer  or 
other  disposition  of,  or  interference  with,  the  property  of  the 
Jndsment  debtor,  or  the  property  or  debt,  concerning  which  any 
peraoa  is  required  to  atletid  and  be  cxamiiie<l  until  further  di- 
rection in  the  premises.  Such  an  injunction  order  may  be  made 
simultaneous]}  with  the  order  or  warrant,  by  which  the  special 
proceeding  Is  Instituted,  and  upon  tM  same  P^P^^;.  "^  after- 
wards, upon  an  affidavit,  showing  BUfGciciit  grounds  therefor. 
The  jadge  or  the  court  may,  ns  a  condition  of  granting  an  :ip|ili- 
ntion  to  vacate  or  modify  the  iojunciion  order,  retinire  tKe 
applicant  to  give  security,  in  such  a  sum  and  in  such  a  maaner 
aa  Jastiee  re<riiires. 

Oo.  Proe.,  H  28S  mi  3SB,  un'il. 

I  Z4B3.  Hodo  of  Berrlae  at  oevtaln  OFdara- 

Ad  injunction  order,  or  an  order  requiring  a  person  to  .ittend 
and  tie  examined,  made  as  prescribed  In  this  article,  muet  be 
•MT«d  aa  followa: 
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L  The  ort^nal  order,  under  the  hand  of  tbe  jadse  making  it, 
tnnst  be  exhibited  to  the  person  to  be  lerred. 

2.  A  copy  thereof,  nud  of  the  affidavit  upon  which  it  waa  mnde, 
must  be  delivered  to  blia. 

Service  apoa  a  corporation  1b  BUfficieot  if  taade  upon  an  nlHcet, 
to  whom  a  copr  of  a  aummoDB  muBt  be  delivered,  wbere  a  bpiu- 
taoag  is  persooall;  served  opon  tbe  corporation;  nnlesa  the  oilicer 
is  speciall;  designated  b?  the  Judge,  as  prescribed  in  section  244J 
of  this  act. 
Bawd  oo  3  K.  a.  401,  I  M  (2  Eda.  417). 


I  MM.  H«w  vr*eM41>s>  dlMVattnaeA  w  JlalHae*. 

A  special  proceeding,  inatitnted  as  prescribed  in  tbia  article. 
wamf  be  discontinued  at  any  time,  apon  such  terms  as  Justice 
requires,  by  an  order  of  the  judge,  made  upon  tbe  appbcatioo 
of  the  Judgment  creditor.  Where  tlte  Judgment  creditor  unrea- 
■onably  neelects  or  dela; a  to  proceed,  or  where  it  appeara  that  his 
Judgment  bas  been  satiafied,  his  proceedings  may  be  dismlaaed, 
Hion  like  terms,  br  a  like  order,  made  npon  the  application  ol 
the  Judgment  debtor,  or  of  the  tHalQtiff  in  a  jadgtnetit  creditor'a 
action  againat  the  debtor,  or  of  a  Judgment  creditor  who  kaa 


f  S4IHS.  CMta  to  JndvmH*  credltov. 

The  judge  may  make  an  order  iiliowing  to  the  judgment  creditec 
a  Sied  sum,  as  cOBta,  conalsting  of  bis  nitnesacn'  fees  and  otiiet 
diabDriemeiita,  and  of  a  anm,  In  addition  thereto,  not  exceeding 
thirt;  dollars;  and  directing  the  payment  thereof  out  of  any 
money  which  has  come,  or  may  come,  to  the  hands  of  the 
reeeiver,  or  of  tbe  aheriff:  or,  wttbin  a  time  specified  in  tiie 
order,  by  the  Judgment  debtor,  or  other  person  against  wbo» 
the  apecial  proceeding  la  instituted. 

Go.  PiM.,  I  301.  la  part,  itn'd. 

I  Msa.  Id.)  to  ]BdKm«>t  delttor,  «te. 

Where  the  judgment  debtor,  or  other  person  against  whom  the 
apecial  proceeding  is  InHtituted,  has  been  examined  and  property, 
applicable  to  the  payment  of  the  jndgmeDt,  has  not  been  dlacoT- 
cred  in  the  course  of  the  special  proceeding,  the  judge  may 
make  an  order,  allowing  him  a  like  sum  as  cobIb;  and  directiBg 
tbe  payment  thereof,  within  a  tinie  Bpecifled  in  the  order,  Iv 
tbe  Jnagment  creditor;  or,  except  where  It  la  allowed  to  tke 
judgment  debtor,  out  of  any  money  which  has  comt^  or  msj 
come,  to  the  hands  of  tbe  receiver  or  of  the  sheriff. 

u.,  f  MH,  In  put,  in'd. 
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I  X4KT.  OlaoliedleBeB  to  arder)  Itair  p>Bli»ke<. 

A  person  who  refuiea,  or  without  saffident  excuse  neglect*, 
to  obey  BD  order  ol  a  judge  or  referee,  made  punaant  to  tbe 
Utat  two  aectiona,  or  to  an;  otbec  provision  of  this  article,  and 
duly  served  uiion  him,  or  aa  oral  direction,  given  directl?  to 
blui  b;  a  indge  or  referee,  in  the  course  of  the  special  proceeding: 
or  to  attend  before  a  jud^  or  referee,  according  to  the  commaiM 
of  a  eabpoeua,  duly  served  upon  him;  may  be  punished  by  the 
jndffe  or  by  tne  court  out  oC  whleb  tbe  execDtlon  was  Isiiied, 
ae  for  a  coQteoipt. 

Co.   Prdc.,   I  302.     8«  1  I28«r 

■  S4SS.  [Abi>«,  ISBl,  18WT0  Vr»m  *rh«t  lB«sm*mt  mm*  t« 
vrkat  eoBBtr   the  exc«Btl»B  taaat  hmv*  laaaed. 

Id  order  to  entitle  a  judgment-creditor  to  maintain  dther  of  the 
special  proceedings  authorised  by  this  article,  tbe  judgment  must 
bave  beer  rendered  npon  the  judgment  debtoi^s  appearance  or  per- 
sonal service  of  the  anramons  nponhtm,  for  a  unm  not  less  than 
twenty-five  dollars  or  aabetituted  service  of  the  snmniOBs  npon 
hlin  in  accordance  witb  section  four  hundred  and  tblrty-aii  of  the 
code  of  Hvil  procedore;  and  the  execution  mast  have  been  issued 
out  of  a  court  of  record:  and  either: 

1.  To  the  sheriff  of  the  oonnty  where  the  jodgment  debtor  has, 
at  the  time  of  the  commencement  of  the  special  pioceediugs,  a 
place  for  the  regular  tranBaction  of  bueiness  m  personi  or, 

2.  If  the  jndKmcnt  debtor  in  then  a  resident  of  the  state,  to  the 
sheriff  of  tbe  county  where  he  reside*;  or,  .      ._    ,    . 

3.  If  he  is  not  then  a  resident  of  the  rtate,  to  the  sheriff  ot  ths 
r«ant7  where  the  jndgment-roll  is  filed  unless  tbe  execution  was 
hotned  ont  of  a  court  other  than  that  in  which  tbe  judgment  was 
rendered,  and,  in  that  case,  to  the  sheriff  of  the  county  where  the 
transcript  of  the  judgment  Is  filed. 

ia.,putaf  l»a,sin>iJ;L.1MT.ch.l».    iBoffeclBsptl.WT. 

I  SM*.  IB  wkat  e*BBtr  ladmaBt  «e«t^,  kls  hall**,  at*^ 
■laat   Attemd. 

If  the  judgment  debtor,  or  other  person,  requfred  to  attend 
and  be  examined,  as  prescribed  In  this  article,  or  the  offlwr  ot 
irporatloD.  required  to  attend  in  its  behalf.  Is,  at  the  «■»  of 

service  of  the  order  nponhira,  a  rCajdent  of  the  State^  — 

then  has 
nf  bnsinei 
to    the    oroirr.    ur    m    n.iij    ciujuu......^j..,    .—   ~    r — ,-     -."-^-i    - 

county  wherein  his  residence  or  pinee  of  business  is  situated. 

Id..  1  2S3. 

I  a4%0.  (Am'd,  18H1.}  Ho  io»son  cxcased  from  ■■■werl»« 
•M  the  srOBBd  of  fBBad. 

A  party  or  a  witnem,  examined  In  a  special  proceeding,  au- 
thorised by  this  article,  is  not  excused  from  answering  a  ques- 
tion on  the  gronnd  that  bis  examination  will  tend  to  convict  him 
of  the  commission  of  a  fraud;  or  to  prove  that  he  has  been  % 
MTtT  or  privy  to.  or  knowing  of.  a  conveyance,  assignment 
SMfer,  or  other  disposition  of  property  for  any  purpose:  or  that 
^or  another  person  claims  to  be  entitled,  as  against  tte  judg- 
ment creditor,  or  a  receiver  »PPolit^^' J?  ^  ""*°ll.™iE  Ihl 
S^l  proceeding,  to  hold  property,  derived  from  or  tt""^" ''„™ 
SdrmeitdeWor.  or  to  be  dfschargrf  from  ^^^  ^T^^L^*  £ 
£w  wbidi  WM  due  to  the  iudgmeot  deUor,  or  to  a  per«)n  in 


r 
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hJa  bchalt.     1 
the    imriton 
[jrocecdiDg. 

Oa.  Pmc..  f  JCS,  IB'd. 

I    3461.    [An'il.    inOO.]       ProeeedlaVB    where    Jad^Me^ 
•Saiaat  iiilat  deblora. 

Wht^iv  the  eiei'Utidn  wns  isEued  an  prtHicrlbed  in  sMtion  it 
teeD   iiundn^il   and   thirty-four  or  sei'tiun   uinetifn   hundred  «._ 
forlj--onp  or  this  ncl,  n  debt  duo  to,  or  other  peraoual  prapotf 
owned  by.  one  or  more  of  the  defendautH  not  Bummoned,  '  '-"^ 
with   the  dpfendanis   BummouM,   or  with   any   of  them,  i 
reschM  bj'  a  spertal  prowertltiK.  inntttnted  aa  prMcribrd 
article,   mid  founded  upon  the  Jadtmaitt. 

M..  I  SM.  am-a.     Bee  I  ISTl,  int«.     I,.  tSOO,  cH.  IIT.     la  rUttt 

ioo«. 

I  2402.  Proecedlaca  comiaeBced  before  one  IsdKe  HUiy  I 

SpetlonH  W.  nz,  and  279  of  tbU  oct  applr  to  a  special  . 
fng,  ioKtitiited  aa  preacrtbed  fn  this  artiele;  nnd  the  judge  h*l 
nhopi  it  ie  conltnued,  as  prescribed  in  either  of  those  MCtiw 
ia  deemed  to  be  the  jadKe  to  whom  an  order  or  wamat  1 
returnable,  for  the  purpose  of  an;  proviaion  of  ttita  or  the  i 

I  24S3.   fAm'il.    IfWA.]    CiUM-a    where    llila    cknvter    U 
«K>pIlF>t>Ici  vrbat  praparty  oaBBst  b*  rm»ab««. 

This  nrt[ple  does   not   apply  where  the  judgment  debtor  hi 
corporation   created   by  or  under   the  Inwa   of   the  State, 


law  from  le*y  and  sale  by  virtue 

thine  In  action,  or  other  property,  held  In  trust  for  ,  . 
debtor,  where  the  trust  haa  lieen  created  by,  or  the  fund  m  h 
tn  tmst  baa  oroeeeded  from  a  person  other  than  the  judRa" 
debtor;  or  the  earninmi  of  the  jndxment  debtor  for  hts  pet* 
aerTlcea,  rendered  within  siTly  days,  next  t>efore  the  instilw.  . 
of  the  siteelal  proeeedine:  when  it  is  made  to  appear,  ty  li 
ottth  or  ntherwiae,  that  thoae  earninRa  are  neoeaaary  for  tne  ■ 
«f  a  family,  wholly  or  partly  aapported  by  hia  labor, 
I..  1B88,  cb.  IQ.  Ott  I  1812:  Tu  L.,  |  OK. 
878 
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SS: 

AMTICLB  SUCOHD. 

The  re4xiver. 

3M6.  Notlw  10  Dlher  eredlton. 

atW.  OdU  DDe   lecckTer  to  be  ippolBted.    Former  r 

3468.  When  ptopertr  !■  reMwl   Id  re«H«f. 

24W.  How  recefTefi  >ltle  to  penoiul  pmpertr  eitei 

2410.  CoonlJ  clerk  to  record  orden,   etc.;  peTiaky   r< 

^W.," 

I  2404-  WbcB  and  How  Feoelver  mar  De  BpiiolBtc^. 
At  any  lime  attcr  makiug  an  oriler,  rcquirinK  th@  jiTdsment 
deblor,  or  eii;  otber  persou,  .to  atlend  and  be  exaiuio^,  or  iraning 
a  warrant,  blM  iircscrlbed  ia  artJclo  first  or  this  title,  the  judge 
to  irhoni  the  order  oi  warrant  is  letumnble  may  make  an  order, 
nppolulinfc  a  reeeiver  of  the  proiierty  of  the  jiidgnieiit  debtor. 
At  lenst  two  dajs'  notiee  of  tbe  application  for  the  onler  appoiat- 


in>n<v,  be  found  withis  the  State:  lu  which  cuee,  the  order  mnat 
recito  that  fact,  and  may  dlapenee  with  notice,  or  mn;  direct 
notice  to  be  given  in  any  mannt-r  which  the  judgp  thinEa  proper. 
But  where  the  order  to  attend  and  ho  examined,  or  tbe  warrant, 
has  been  aeryed  upon  the  JiidRmcnt  debtor,  a  rpcel'er  may  be 
appointed  upon  the  return  day  thereof,  or  at  the  cloM  of  the 
examination,  without  further  notice  to  him. 
Co.  Proe.,  I  288. 

I  Z4flB.  IfoHee  to  olTieF  creditor*. 

Ti<e  jndfce  roust  aacertain.  if  practicable,  by  the  oath  nf  the 
Jndement  debtor,  or  otherwise,  whether  an  action,  specified  In 
article  first  of  title  fourth  of  chniiter  Gfteentb  of  this  act,  or  a 
■pecial  proceeding  instituted  as  prescribed  in  article  first  of  tbiB 
tllle,  is  pending  against  the  judgment  debtor.  If  either  is  pending, 
and  n  receiver  has  not  been  appointed  therein,  notice  of  the 
application  for  the  appointment  of  a  receiver,  and  of  all  the  siib- 
seqnent  proceedings  respecting  the  receivership,  mast  be  given, 
in  sncb  a  mnnner  as  tbe  judge  directs,  to  the  judgment  creditor 
ptNMeciitinf:  it. 

M..  part  at  t  !M. 

I  Z4<M.  OMir  OB*  PFoelTcp  to  %«  appointed.  FoFincr  re- 
eelTcralilp  mni-  !>•  extended. 

Only  one  receiver  of  the  property  of  a  Judgment  debtor  shall 
he  appointed.  Where  a  receiver  thereof  hns  already  been  ap- 
ra-iinted,  the  jndge,  instead  of  making  the  order  preacribed  In  the 
li»i>t  flection  bnt  one,  must  make  an  order,  extending  the  recelver- 
nhip  to  the  special  proceeding  before  him.  Sacli  an  order  givea 
to  the  judgment  creditor  the  same  rights  as  if  a  receiver  waa 
then  appointed  npou  his  application;  including  the  right  to  apply 
to  the  conrt  to  control,  direct,  or  remove  the  receiver,  or  to  snb- 
OTdlnate  tbe  proceeding*  in  or  by  which  the  lecdTei:  wu 
appointed,  to  those  taken  under  his  judgment, 

ti„  part  of  1  298.    Bee  Bnlei  84  ind  te. 
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I  £487.  Urdvr  to  be  flled  aaA  reo«(4e4. 

An   order  appointing  a   receiver,  or  extending  _   . 

muHt  be  filed  in  the  office  of  the  clerk  of  the  conntj,  w\ 
ttte  judgment-roll  in  the  action  is  filed;  or,  it  the  ipeci*! 
ceeding  is  foanded  upon  an  execution  issued  out  ol  a.  ca 
other  than  that  iu  which  the  Judgment  was  readered,  is 
office  of  the  clerk  of  the  county,  wherein  the  tnnsciipt  ot 
judgment  is  filed. 
Ca.  Proc.,   part  ot  t  288. 

I  340S.  Wkca  prttvertr  !■  TCBted  Im  rcoclTcr. 

The  property  of  the  judgment  debtor  !■  rested  Id  b  reeci 
who  has  duly  qnalified,  from  the  time  of  fllinj;  the  order  tpv 
tug  him,  or  extending  bis  recelTership,  ns  the  caw  loaj 
■ubject  to  the  following  eiceptlons: 

1.  Kc-al  property  is  vested  In  the  receiver,  only  from  0» 
when  the  order,  or  a  certified  copy  thereof,  as  the  nwe  maj 
la  filed  with  the  clerk  of  the  county  where  it  is  situated. 

2.  Where  the  judgment  debtor,  at  the  time  when  the  « 
Is  filed,  resides  in  another  county  of  the  Riste,  his  peraonal  i 

'erty  is  vested  in  the  receiver  only  from  the  time  when  a  < 
of  the  order,  certified  by  the  clerk  In  whose  office  it  f  — 
la  filed  with  the  clerk  of  the  eoanty  where  he  resides. 

M.,  i  2U. 

I    346».  How    r«c«lT«r'a    tllle    t»    pera«> 
tended  by  relatloM. 

Where  the  receiver's  title  to  peraonal  property  has  be« 
vested,  as  prescribed  in  the  last  section,  it  also  extends  b 
by  relation,  for  the  benefit  of  the  judgment  creditor  in  wfe 
bobalf  the  special  nroceeding  was  instituted  as  follows: 

1.  Where  an  order,  re<iuiring  the  judgment  debtor  to  att 
nnd  be  examined,  or  a  warrnnt,  requiring  the  sheriff  tn  an 
him  and  bring  him  before  the  judge,  has  heen  served,  hefotr  . 
■ippointmrnt  of  the  receiver,  or  the  extension  of  the  receEven* 
the  receiver's  tide  extends  back,  so  as  to  Include  the  ptramt 
property  of  the  judgment  debtor,  at  the  time  of  the  » 
the  order  or  warrant. 

2.  Where  an  order  or  warrant  has  not  been  served,  as  eperitei 
la  the  foregoing  subdivision,  but  an  order  has  been  made,  nttak^ 
Ing  a  person  to  attend  and  be  examined,  concerning  prnptrtr 
belonging,  or  a  debt  due.  to  the  judgment  debtor,  the  re<'(nrM% 
title  extends  to  the  personnl  property  belonging  to  the  jndfcmMt 
debtor,  which  whs  in  the  hnnds,  or  under  the  control,  of  tla 
person  or  corporation  thus  required  to  attend,  at  the  time  of  )*• 
service  of  the  order;  and  to  a  debt  then  due  to  him  from  that 
person  or  corporation. 

3.  In  every  other  case  where  notice  of  the  application  for  Iht 
arpnintment  of  the  receiver  was  given  to  the  judgment  debtot^ 
the  reeeiver'a  title  extends  to  the  personal  property  of  the  Jud^ 
ment  debtor,  nt  the  time  when  the  notice  was  served,  ^tMF 
personnlly  or  by  complying  with  Ihc  requirements  of  an  orde^ 
preacrihing  a  substitute  for  peraonal  service. 

4.  Where  the  enst*  is  within  two  or  more  of  the  foregoing  sak> , 
divisions  of  this  section,  the  rule  most  favorable  to  the  judgmeot  i 
creditor  must  be  adopteil.  ■  ! 

B.  [Added,  1802.]    No  person  shall  be  appointed  a  recelrer  tr 

tbia  State  who  Is  not  a  resident  thereof,  nor  shall  anr  jftrw»  : 

0T« 
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contiiiuc  to  net  aa  receiver  «fter  he  ceaBes  to  be  a  resideut  thereot, 
uud  tbc  judgment  creditor  may  applr  to  the  court  or  judge  that 
uppointed  «ucli  receiver,  withia  thirty  days  after  said  receiver 
ceasea  to  be  a  reaideuC  of  this  State,  for  the  appoiDtment  of  anothei 
nersoD  in  hig  place,  npon  Buch  notice  to  the  peraous  intereated 
as  the  court  or  judge  may  direct. 
But  this  section  does  not  affect  the  title  of  a  purchaser  in  good 

I  34TOi.  Caamtr  elerlc  to  rBOOTd  orders,  ete.t  ps^Itr  for 

Sach  eoDDty  clerk  must  keep  in  his  offiee  a  book,  indexed  to 
the  names  of  the  Judgment  debtors,  styled  "  book  of  orders  ap- 
pointing receEvera  of  Judgment  debtors".  A  conot]^  clerk,  In  whose 
o'flice  nn  order  or  a  certified  copy  of  uii  oriier  is  filed,  as  pre- 
scribed in  section  2467  or  section  2468  of  this  act,  must  imme- 
diately note  therenpon  the  time  of  filing  it,  and,  as  soon  as 
practicnble,  must  record  it,  in  the  book  so  kept  by  him.  He 
must  also,  upon  request,  furuinh  fnrlhwith  to  any  Phi^Z  ot  per- 
son intere«l^,  one  or  more  certified  copleR  thereof.  For  each 
omiscion  to  comply  wHh  nny  provlninn  of  thia  section,  a  county 
clerk  forfeits,  to  the  party  oftRrieved,  two  hundred  and  fifty  dol- 
lars,   in   addition    to   ail   damages   sustained    by   reason   of   the 


Ca,   Pnw..  I  3B8.    3h  H  1^1  ■»!  i2tS.  KOte. 

I  24T1.  Reeel*er  to   lie  nnkiect  to  eoatral  at  PO«rt. 

A  recel»er,  appointed  as  prescribed  in  this  article,  la  snbject  to 
the  direction  and  control  of  the  court  out  of  which  the  esecntion 
w-iia  tcBued.  Wbere  an  order  has  been  made,  eitending  a  reeeiver- 
rfilp  to  a  special  proceeding  founded  upon  a  subsequent  jndg- 
ment,  tbe  control  o»er,  and  direction  of,  the  receiver,  with  respect 
tn  tbnt  Judgment,  remain  in  the  court  to  whose  Cont:r?l  and  direc- 
tliiD  be  wa«  originallr  subject. 

On  Knl»  Tt.  78.  OHt 
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TinA  xnL 

Prooeeding*  to  compAl  tbe   deUvar7    of  books   to  a 

OfBMT. 
8m.  MTlt.  DcllTeiT  of  b»k»  lUiI   pipen,  bow  entOKCd. 
I  MT1».  [Ad<e«,  ISBS.]     DeUTsrr  o(  hoolra  amd    pai 


A  public  officer  mar  demand  from  an;  person  Id  wbcwe 
seiBlon  they  may  be,  a  delivery  to  such  officer  of  the  book* 
papers  belonging  or  ap|>ertaiDii]E  to  such  office.  If  Buch  dM 
)b  refused,  such  officer  may  make  complHiiit  thereof  to  anj 
tlce  ot  the  Buprewe  «jurt  of  the  diBtrict,  or  to  the  0001117  i 
of  tbe  county  in  whicli  the  i>ersou  refusinB  residcv.  If 
juslice  or  juilfte  be  satisfied  Ihat  xucfa  bookn  or  papers  ar«  1 
held,  he  Bhnll  grant  an  order  dlrecling  the  pervon  ^c^ra■iIl 
show  cause  before  him  at  a  time  specified  therein,  vrby  he  al 
not  deliver  the  sume.  At  such  time,  or  at  any  time  to  whiri 
matter  muy  be  adjourned,  on  proof  of  the  doe  serricp  ot 
order,  euch  justice  or  judge  shall  proceed  to  innnlre  into 
circumstances.  If  the  person  eharxed  with  wittahQldinx 
books  or  pai>ers  makes  affidaTit  before  such  juBtlce  or  jod^ 
he  haa  delivered  to  the  officer  all  tooks  and  papers  in  hin  cu 
ivhich,  nithin  his  knonlcdge,  or  to  his  belief  belong!  or  Ih 
tain  thereto,  such  procenlings  before  snch  justire  or  jndw  1 
cease,  and  such  person  he  dlBcbarged.  If  the  person  comrtla 
against  shall  not  make  such  oalh,  and  it  appears  that  any  : 
books  or  papers  arc  withheld  by  htm.  such  jnetice  or  judire  1 
commit  him  to  the  county  jail  until  he  delivers  Btich  books 
papers,  or  is  otherwise  discharged  accordinR  to  law.  f 
commitment,  such  jtisfice  or  juilge,  it  required  by  the  w_  . 
ant,  shall  also  issue  his  warrant  directed  to  any  sheriff  or 
stable,  commanding  him  (o  search,  in  the  daytime,  tke  pi 
dentRtiated  therein,  for  such  boohs'  snd  pnoeni.  and  to  brinK  t 
before  such  justice  or  judge.  If  any  BUch  borAs  and  papcra 
brought  before  him  by  virtue  of  such  warrant,  be  sball  di 
mine  whether  they  appertain  to  such  office,  and  it  ao  ahall 
them  to  be  delivered  to  the  complainant. 

It  KM,  eh,  ITBk  „ 
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"*! 


c.  18,  l-l.a.  1  SURROGATEB'   COURTB.  §8472 

CHAPTER  XVIII. 
Surrogates'  Courts,  and  Proceedings  Therein. 


TTTLI     II— PntlilauBalitlif  e*B*r«llTt«tk*PrM««<IiiB(  li  BarnsatM' 
CamrU,  ■><  M  i  |ipe>Ii  trom  tk«M  Ciiarti. 

TTTLK  llL-flmtliK  %n*  Bciskli*  Probata,   Litran   TaitaafalarT. 
Lattcno'  ■■-■-'—■—      - — ■—  — "-.  .-- -  ^-. 

TTTLK    IT.~  Pneatdlaa 


haliHlaUl 


It  or  tka  titaU. 


TITLE     T— OlivBoltUaaftlMl ,..- , 

••kU aa4 raaaral  lapaaMa.    DlatrlbaUwaf  tka  PrMM^a. 
TITLI   rL-PraTtal*aabl>tlagtaaTaataB«BtB 
TRLB  TU.-PnTUlMi  Balatlas  I*  a  flaaKlak. 


OrgMUSAfeioB,  Jarixdiction,  and  powera  of  the  court.  I>utiei, 
powers,  And  diMibilities  of  the  aurrogate,  and  the  offlcera 
of  thft  court.    ICiaoellaneoaa  proviaiona. 

Artlcia  1.  larladlctloB   of   tka  court,    and    ■ntborltj   ot   lbs   nrrofale. 

3.  0«wral    dotlea    mat   dliabUlllH   or    tba    nurogatc.    or    letDBOmj 

>.  Oaksl  atODociapbgn;   mlaccllaDeoiu  proTlalana. 
AHTICI.E  FIRST. 

JvrUdicHim  of  the  court,  and  anthorily  o/lheturrogaU. 

Bte.  Mia.  Qneral   Inrladlctkn  of   ><irniK>lp-i   cnoTt. 
ttn.  Pmnrnplkm  of  JnrlidlFtloD. 
S4T4.  JarladlctJoa  not   loct  bT   drrerl   In   trntd. 
2*n.  KBert  or  ncntaa  ol  lurlidimon. 
S4Tfl.  EiclHlTC  Jnrladlcttoli. 

MK.  Jari»l5"toi.,  'how  "al^Iwl    b7°l«-(imj'of*d»'b5r 
MTO.  Joriadlcllon    In   n—  »-   .U"~i    ~™.ni. 


■  S«T&  GeaerB]  JnrtadletlOB   of  ■nppoarnte'a  coart. 

Bacb  BarroEaU  mnst  hold,  within  hia  county,  a  court,  which 
baa,  in  addition  to  the  powers  conferred  upon  it.  or  upon  the 
■nrroeate,  by  special  proTlaion  of  law,  jiiriHilictioii,  an  followi: 

1.  To  take  the  proof  of  willm  lo  ndmlt  nillH  to  probnlp;  to  re- 
Toke  the  probnte  thereof;  and  to  tske  and  reroke  probate  o( 
faelrablp. 

2.  To  K^ant  and  revoke  letters  tcBtamentary  and  letters  of  ad- 
mlnlatratfon,   and  to   appoint  n.  successor   in    place  of  a  persoil 


I  teatamentarj  truatee  so  removed. 
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4.  To  t-nforci'  the  pnyment  of  debtx  and  logaripe;  the  diatifl 
tion  of  Ihe  ivtatcs  at  ilcL-pdcuts;  and  tb«  pajuit^ut  or  deiirtrj,  \ 
dpcutora,  adniiiiiiitrators,  aud  tuHtaUK^Dtmr  triisttva,  uf  moit 
or  uttier  [troporty  in  tliiHr  pussmsiuii,  In-luuginic  tu  the  ndatB. 

5.  To  dirt'L't  the  dispuHition  of  rcol  prupiTty,  and  intemis 
ival  property,  of  deoedc-nts.  for  the  payment  of  their  ilvMa  Wf 
fuucral  expeiiHeii.  anil  tht>  disponiljoii  of  the  pn>cv«ds  tfacivoE. 

I'l.  To  ndniiiiintor  jiiHtkv,  tn  all  matttrrs  relatinc  to'  tfar  atU 
of  dei%di>nts,  ai-cording  to  the  provisions  of  the  Ktatutea  Tvlalfa 
thcn-tii. 

7.  To  Biipoint  and  rinnove  euardtann  for  infants;  to  (innprt  f 

Iiayniciit  ami  di-livery  by  tht'iu  of  money  oc  utber  pniperty  I 
oiitriTiK  lo  (heir  wnrdH:  and,  In  the  rasfs  spii-ially  prt-Kcribrd  I 
law,  to  direct  and  ciintrol  their  eondiirt,  nnd  iW'ttle  th^ir  an-n^" 

S.    lAfldfd.  »i»oa.i    To  Nettle  the  Hc-™niitf>  of  n   father,  mx* 
or   other   reliitive   hnviiiE   the   rlKhlx.   powers    and   tlulip*   «(  i 
icnardian  in  wM'Scf.  and  to  compri  the  payment  and   deliTerj  I 
money  or  other  property  belongltig  to  the  ward. 
[New.]   L.  uai.ch.WT.   Iuelt»tSept.l.lH«. 
This  jiirlxdlHInn   miiKt   ho  exerpiaed   in   the  cases,   and   in  I 


I  24Ta.  PrrBBBipllan  of  JarladirtlaB. 

AVhere   Ihe  jurtnliction   of  r   siirrofuite'M  court   t 

cafie  spei-ilifd  in  the  IhhI  neetion,  a  d«^rfe  or  other  _. 

-\n  drawn  in  <]iier<lion  collaterally',  and  the  ue^iiinary  parties  i 
iluly  citeii  or  appetired,  the  jnrisdii'li'm  is  presiimpttTelT.  and, 
the  nhseniv  of  friiiid   or  mtliislon,   eonehiHireiy.   estntdiiibt-d.  I 
nn  alleuntinn  of  the  jiirlsdictionnl  fnrl!<,   rontttined   in   a   v    '" 
petition  or  nnsiver,  duly  verified,  used  iti  the  mirrocnte's 
The  fact  that  the  partlpH  were  dnly  cited  It;  preaaniptivefy  r 
hy  a  ri'i'itul  to  that  elfeet  in  'the  decree. 


I  X474.   Jartsdlcllon  not  lout  br  d^ert  !■  rc«*pd. 

The  nnrrditnte's  eonrt  obtRiuH  jiirisrtlrtion  In  erery  c«»e  by  tk«' 
existi-nee  of  the  jtiriKilii-tii>nal  factu  preseribed  tjy  Rtainte,  anl' 
by  tht>  cilntion  or  Hpiieuranie  of  the  aeceMsary  partieii.  An  o^ 
jei'tlon  to  a  ileeree  or  ether  d el ernii nation,  fnonded  ution  ^ 
omiMNinn  therein,  or  in  the  piitierH  upon  whii'b  it  wns  foundf^ 
of  the  recital  or  proof  of  jiiy  fact  DecesHary  to  iuriiidictioB.  wUih 
aelually  cxiNted.  or  the  failure  to  take'  any  intermeiliatr  !■•- 
i-cei)iti|!,  n-iinjred  hy  iow  to  Ik'  taken,  is  available  only  onnB 
ap|M>aL  But,  for  the  better  protection  of  any  party,  nr  olhT  I 
|K>rwin  interested,  Ibe  Hiirrrifrate'a  eonrt  may.  In  itn  diseretioa, 
iillow  such  a  defe<''.  to  lie  supplied  by  amenduient. 

U  tWU.  m.  sm.l  in  Bdn.  txil;  L.  IHln.  eb.  SHt.  |  l.  and  I.  18TS,  rk. « 
tS   EJm.  3S3t. 
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gste's  conrt,  exrliidpB  the  HiibHcqnfut  ex^rciei^  of  jitrl!<dirtioii  by 
BDothpr  RurragBte's  court,  over  the  same  matter,  and  sll  itx  (nei- 
deatH,  eicept  at  otherwise  Hpecially  prescribed  by  law.  Where 
a  guardian  has  been  duly  appointed  l>)'.  nr  leiterH  tettrimeiitiiry 
or  of  admiDistration  havt  bw^n  duly  ieeaed  from,  or  any  other 
apeoiai  proeee<tinB  has  been  duly  eommeneed  in.  a  nnrroRate'a 
conrt  harinK  jnrisdietion.  all  further  proreediDgfi,  to  be  taken  in 
a  RurroKate'H  eonrt,  with  renpect  to  the  some  estate  or  matter, 
mnnt  be  taken  in  the  same  court. 

1.  »2);  :  a.  S.  01,  I  28  (2  Edm.  61):  2  R.  3.  IIT. 


Edm.  i^>. 


f  24Ta  BiclnilTe  Inrladlcllaa. 

Tbe  Kurrodnte'a  court  of  each  county  has  JHrisdiction,  exclusive 
at  every  other  surrogate's  court,  to  take  the  proof  of  a  will,  and 
tu  KranC  letters  teitamentary  thcreiL|)on,  or  to  tirant  letlerx  of 
admiDiatrHtioD,   as  the  case  requires,   in   either  of  the  fullowinK 

1.  Wliere  the  decedent  was,  at  the  time  of  his  death,  a  resident 
of  that  county,  whether  his  death  happened  there  <ir  elsewhere. 

2.  Where  the  decedent,  not  bein)i  a  resident  of  the  State,  dt<<d 
within  that  connl3',  leaving  personal  property  within  the  State, 
or  tenrinK  personal  property  which  ban,  since  his  death,  come 
into  the  State,  and  remains  unadmiuixtered. 

3.  Where  the  decedent,  not  being  a  resident  of  the  State,  died 
without  the  State,  leaving  personal  property  within  that  county, 
aod  no  other:  or  leaving  personal  pro[H!rty  which  has.  since  hia 
death,  romc  into  that  eounty.  and  no  other,  and  remains  unad- 
niiniHlered. 

4.  Where  the  decedent  waa  not.  at  the  time  of  his  death,  a 
reaident  of  the  State,  and  a  iietition  for  probate  of  his  will,  or 
for  a  grant  of  letters  of  admin  In  trutluii.  under  subdivision  second 
or  third  of  this  section,  liaa  not  been  filed  in  any  surrwate'a 
conrt:  Imt  real  properly  of  the  decedent,  to  which  the  will  relates. 
or  which  iH  subject  (o  diHpnxition  under  title  fifth  of  this  chapter, 
is  aitnated  within  that  county,  and  no  other. 

3  R.  S.  T3.  t  £3  <S  Edm.  TB):  L.  18:17.  ch.  «0.  |  I  {4  Sdm.  4SS).    S»  t  2C03. 

I    X47T.   ConearrcBt   Jariadlctlon    ol   t<T«    or   nore   nrro- 

Where  personal  property  of  the  deeedent  is  within,  or  dunes 
Into  two  or  more  counties,  under  the  circum stances  specified  in 
subdivision  third  of  the  laxt  section;  or  real  property  of  the  dece- 
dent is  situated  ia  two  or  more  coantlta,  uudw  the  ctrenmstanres 
q>eclfied  in  subdivision  fourth  of  the  last  section;  the  surrogate's 
cnorta  of  those  eonnties  have  concurrent  jurlHdiction,  eKtlusive 
of  every  other  surrogate's  court,  to  take  the  proof  of  the  will 
anii  grant  leltern  testamentary  thereupon,  or  to  grant  letters  of 
adtninistration,  as  the  case  renuires.  Bnt  where  a  petitii'ii  for 
probate  of  a  will,  or  tor  letters  of  administration,  has  l>een  duly 
filed  in  either  of  the  cnnrts  so  possessing  concurrent  jurisdiction. 
the  iorisdictioo  of  that  court  excludes  that  of  the  other. 

Id..  I  21,  am-d. 


.OOglf 
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I  247B.  JarlMlli-tloB,  ksw  aScotpd  br  liHtmlltT 

l''or  the  purpoM  of  oonCerring  jurisdiction  opi»   a 

court,  a  debt,  oniug  to  a  decedi^ut  by  a  niiideut  uf  the  Sut^ 
regarded  uh  perMiiial  property,  Hituali^d  nitbin  thi!  counij  wk 
the  debtor,  or  either  of  two  or  more  joint  dt^btors.  residM:  ■ 
a  debt,  owing  lo  hiin  by  a  donieetic  eorpuration.  is  reg«rdi4 
perHuiiiil  pro|>ert}'.  situated  within  the  county  where  the  pri*4 
office  uf  the  corporation  ix  Hituated.  But  the  furegoiug  proria 
does  uot  apply  to  a  debt  evidenced  by  a  bond.  prooiiMory  "^^ 
or  other  iuHtrunieiit  for  the  payment  of  money  only,  in 
neKntiul>le,  or  pnysbie  to  the  bearer  or  holder.  Such  a 
whettier  the  debtor  is  a  resident  or  a  non-reiiident  of  the  I 
or  a  foreign  or  a  domestic  ^Terument,  State,  county,  i 
offlcer.  asKoriution.  or  corporaliou.  is.  for  the  purpose  uf  m 


i    247ft.   [An'd.    ISHS.)      JaHsdietloa    !■    Kew    ar    altc 

Where   n    new    county    has   been    heretofore,    or    ._      ...   

erected,  or  territory  has  been  heretofore,  or  iH  hereafter  traN 
ferred  from  one  county  to  another,  the  jurisdiction  of  the  ■  "^ 
Kate'a  court  of  each  of  the  counties  affected  thereby,  to  taki 
proof  of  a  will,  or  to  grant  lettera,  depenils  npoa  the  |i  .  ^^ 
when  the  petition  le  preoented,  of  the  place,  where  the  propetW 
of  the  decedent  is  niluated,  or  where  the  event  occurred.  •*  fl" 
case  may  be.  which  deteruiinea  jurisdiction.  If.  before  the  e 
tiun  of  the  new  county,  or  the  transfer  of  tlie  territory,  letl 
have  been  firnnied.  upon  the  sround  that  the  decedent  died  M 
reniiled  within  the  county,  the  surmBale's  court  from  irfaicb  thri 
were  iHsiied.  has  exclusive  jnrinilictiou  of  the  estnte,  and  of  m 
niHttera  ineidenlnl  thereto;  and  it  the  place  where  the  decedol 
died  or  residMl  is  embraced  within  another  county,  certified  ct^ 
of  any  papers  or  proceeilinits.  filed,  entered,  or  recorded  in  I 
Burrognte's  court  thereof,  must  l>e  furtiiabed,  on  the  payment 
the  fees  therefor,  by  the  proper  offlcer,  to  any  person  interea) 
In  the  eNtnle;  nnd.  upon  the  lalter'n  request  and  payment  of  A* 
fees  therefor,  the  proper  ofllcer  of  the  court  so  having  jarisdictiA' 
must  file,  enter,  or  record  the  same,  in  like  toauner  nnd  with  Htt^ 
efTect  as  the  oriicinals.  Where  the  letters  were  trranted  npna  ■■} 
grotind,  other  than  the  decedent's  death  or  residence  vithin  the 
county,  the  jurisdiction  of  the  court  from  which  they  were  i>«wtA 
remnlns  unaffected  by  any  changp  in  the  territorial  limits  of  Uk 

L.  mo.  rli.  20.  II  I  gnd  2  IT  Eilm.  582);  L.  1883.  trli.  00. 

I  X4M0.  Id.)  trsHsfer  of  prsoeedlairB  to  proper  eovatr- 

A  Hpecial  proceedins:  pending  in  r  surrogate's  court,  whose  ja(f»- 
diction  to  entertain  ibe  same  is  taken  away  by  the  proviahuM  rf 
the  last  section,  or  in  consequence  of  the  erection  of  a  tf* 
county,  or  (he  alteration  of  the  territorial  limits  of  a  conaty. 
after  this  a<^  takes  effect,  must  be  transferred,  by  order  of  t)» 
court  in  which  it  <s  pending,  lo  the '  surrogate's  courl  hariif 
jurisdiction;  sud  the  latter  court  has  the  same  inrisdictiaK 
i>nn'er.  nni)  authority  with  respect  thereto,  which  the  fotnMr 
t  would  have  had,  if  the  territorial  limits  of  its  county  lurf 


t  been  changed. 
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I  S4NI.   Incldrntal   i>ot*erii  wf  the  iiDrrojntI*. 

A  surrogate,  in  «)Urt  or  out  of  court,  as  the  case  requires,  hue 

1.  To  issue  citations  to  parties,  in  any  matter  within  the  juriB- 
dirtioB  of  hiH  court;  and,  in  a  cose  prescribed  by  law,  to  compel 
tlie  atteadanc«  of  »  party. 

2.  To  ailjourn,  from  time  to  time,  a  hearinz  or  utli<-r  proceeding 
in  his  court:  and  where  all  persons  trho  are  ni'c<vHary  (lartics 
have  not  been  cited  or  nolifled,  and  citation  or  notice  has  not 
beru  waived  by  appenrance  or  otherwiKp,  it  in  his  duty,  befi)re 
pnicepdini;  further,  so  to  adjourn  the  same,  anil  to  SsHue  n  suji- 
plenieutal  citation,  or^cqnlre  the  petitioner  to  give  an  ailditional 
notice,  an  may  I*  neceiwnry. 

.1.  To  isxne.  under  the  wa!  of  the  cnrirt,  a  Rubpoenn.  requirinB 
Ihi-  attendance  of  a  witness.  reiiidinK  or  heinc  in  any  part  of  the 
State;  or  a  aubpnenn  doees  tccuu).  rci]nirinK  nuch  altendnuce.  and 
the  production  of  a  booli  or  paper  material  to  an  in<tniry  pendint: 

4.  To  enjoin,  by  order,  an  executor,  adminiatrator.  teslainentary 
truBtee  or  Kuardian.  to  whom  a  citation  or  other  uroceas  has 
been  duly  Isaued  from  hiH  cowrt,  from  actinic  as  auch.  until  the 
further  order  of  the  court. 

5.  To  require,  by  order,  an  executor,  admiuhitrator.  testa- 
mentary trustee,  or  ftuardian,  subject  to  the  juriscliclian  of  hla 
court,  to  perform  any  duty  impoaed  upon  htm,  by  ntntulc,  or  by 
the  surrogate's  conrl.  under  authority  of  a  xtatiite. 

th  To  open,  vacate,  modify,  or  net  aHJde,  or  to  enter,  aa  of  a 
former  time,  a  decree  or  order  ot  hia  court:  or  to  tirant  a  new 
trial  or  a  new  hearing  for  fraud,  newly  diaoovered  evidence, 
i-leiical  error,  or  other  aufficient  cnune,  Tlip  powers  conferred  iiy 
tfaia  snbdiviaion,  raunt  be  exerciBed  only  in  n  like  case  and  In  the 
name  manner,  as  a  court  of  record  and  of  Ki>nerat  jiirindiction 
exerciaea  the  same  powera.  T'pon  an  appeal  from  a  determina- 
tion of  the  surroftate.  made  nimn  an  application  puraimnt  to  this 
BUbdivision,  the  Reneral  term  of  the  aupreme  court  has  the  same 
power  as  the  sum)Kute;  and  his  determination  mnat  l>e  reviewed, 
an  If  an  oritcinal  application  was  made  to  that  term. 

7.  To  puninh  any  peraon  for  a  contempt  of  hiK  court,  civil  or 
criminal,  in  nny  case  where  it  ia  pxprcsxly  prescribecl  by  law 
that  a  court  of  record  may  pnniah  a  person  for  a  similar  con- 
tempt, in  like  manner. 

K  Kubjwt  to  the  provlsionn  of  law,  relatinK  to  the  dlsqualiS- 
tion  of  a  judjce  in  ■■erlain  cases,  to  complete  any  unlinished  bual- 
nesn,  pending  before  his  preilecesaor  in  the  offlce,  including  proofs, 
accoantintca,  and  examinations. 

9.  To  complete,  and  certify  and  eifcn  in  his  own  name,  oddinR 
(o  bin  HiKnatnrc  the  date  of  ho  doinn,  ait  records  ot  pat>ers,  left 
anconipleted  or  unulicned  by  nny  of  hia  predeceaaora. 

10.  To  exemplify  and  certify  transcripts  of  all  records  of  his 
court,  or  other  papers  remainlnR  therein. 

11.  With  reape<-t  to  any  matter  not  expreaaly  provided  for  in 
the  foreffoinK  aulxli visions  of  this  aection.  to  proceed,  in  all  mat- 
tent  anbject  to  the  cognisance  of  hia  court,  according  to  the 
coarae  and  practice  of  a  court,  having,  by  the  common  law. 
}iuiadictiaB  of  auch  matters,  except  as  otherwise  prescribed  by 
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2  R.  B.  221.  II  e  und  II  12  Bdm.  2M.  iai):  JU  IRtT.  <-b.  4fiu.  |  B  (4  Bdm. 
488);  Id.,  I  ai  |4  Kdm.  4t>7l:  L,  ISTU.  cb.  It.  |  2  (T  fSilm.  WIJ;  L..  I8T1,  ck. 
424.  i  :,  uid  li.  1014,  cb.  S  (9  ICdni.  SIB). 

EhfIi  provtsiou  ot  this  chapter,  relating  to  tho  jurisdiction  ot 
tlio  HurroKiilt-'s  court,  tu  ttik<^  tbe  |iriKi(  of  a  will,  and  to  gruil 
li^ttors  testamentary  or  letters  ot  atlniiuixtratioti,  ur  reKulatiof 
tile  uiodo  of  proeeediug  iu  any  matter  counectcd  with  the  estate 
of  a  decedent,  applies,  uoless  otherwise  expTesslf  declared  therein, 
whether  tlie  will  was  uiude,  or  the  dccedeut  died,  before  or  atler 
this  chapter  takes  efferL  All  acts  hitherto  of  surrogates  aud 
officers  actine  as  Hiieh  in  completini:  by  eertifyiux  in  their  owh 
names  any  uncertified  wills,  and  by  siguiD);  and  certifying  in 
their  owji  nanicR.  the  unsigned  and  uncertified  records  of  willn 
Hud  of  other  proofs  and  examinatLons  talcen  in  the  proceedtnp 
of  probate  thereof,  before  their  predeeessors  in  oQIce.  are  herel^ 
confirmed  and  declared  to  be  valid  and  in  full  compliance  with 
tbe  pre-extHting  statutory  requirements. 
L.  ISS3.  cb.  ese. 


D,g,t,ioflb,GoOglc 
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article:  second. 


B*e.  M8S.  Sarrofite  ua  ■..■tlPS  ■anogi 
3484.  VmDcr  or  illHbmtT;  win  ti 
24gB.  It  nuTonCa  dlsquaUOed,  wlio 
M§e.  Id.;  ID  New  lorii  couDtr. 
MST.  Proof  of  intborlEr. 
SttS.  Id.:  irheD  ind  how  nuide. 


■    9«ao.  PmrcHUnga  li 


"o?*«up*m 


MSI.  eariogata.  wtwn  dlHIiulUlcd. 

M»T.  Dliqaillflcatlaii:    wIkd  objeotkn  mnit  be  taken. 

S4M,  3486.  Uooka  to  be  kepi  bj   urraate. 

SMM.  Pipert  iDd  bofAe  Id  be  prcKiTaf  lod  booda  Ued. 

SMn.  Vben  tea  onl  to  bo  ctairied. 

»03.    IRfllHlMl.] 

aws.  Wbat   inpen  to  be   tnumltted   to  Mci«Ur7  ol    Stale;   cxpeuM 

I    X4S3.    HnrrasBte    nnd    >etlBS    •■rroBnle;    tbclp    aHlclAl 

Wbere  the  oount;  Jud;^  Is  also  Hoirogatp,  he  ma;  be  detignaled, 
In  aii7  paper  or  proceeding  relating  to  the  office  of  suriogate,  a* 
the  •uTTOfcate  ot  the  county,  witbout  (tor  udUitioo  refwrlDS  t» 
hU  office  aa  count;  juilge.  A  local  officer  elected,  as  prescribed 
In  the  constitution,  to  dischHrge  the  duties  of  aurroxate,  or  of 
MKiDt;  judge  and  aurrogatt!,  Is  designated  in  this  act,  and,  wbeu 
■cUdk  aa  aurrogatc,  may  be  designated  aa  the  "  tipeclnl  surrogate  " 
ot  hia  conntr.  Where  an  officer,  other  than  the  surrogate,  acta 
aa  siuTogate  in  a  case  prescribed  b;  law.  he  mutt  be  designated 
bj  his  <^cial^tltle,  with  Lbe  addition  of  the  words,  "  and  acting 
anrrogate." 

U  ises.  rA.  «4B  (4  Bdm.  tOtH  U  IBTI,  eh.  BBS,  t  T  <0  Edm.  314). 

I  34S4.   lAm'd,  180S.7    VxuiBCr  or  dlsaMlllri  who  io  set 

Where  In  any  county,  eieept  New  York,  the  office  ot  snrrognta 
la  meant;  or  the  enrrogate  is  disabled  by  reason  of  sicknesa, 
absence,  or  Innacy,  snd  special  provision  is  not  made  by  law  for 
the  diactiarge  of  the  duties  of  his  oQice  In  that  contingency:  the 
JntipB  of  his  ofTice  must  be  discbBrnred  until  the  vacancy  ts  filled 
or  the  disability  ceases,  as  follows: 

1.  By  the  spednl  surrotratc. 

2.  If  there  Is  no  special  aurrogAte.  or  he  Is  in  like  manner 
disabled,  or  Is  preclnded  or  dlsqiiallGed,   by  the   special  eonntr 

3.  If  there  la  no  apeclal  county  jndge,  or  he  is  in  like  majiner 
dlaabled.  or  Is  preclnded  or  dtsfiualiried.  by  the  county  Judge. 

4.  If  there  Is  no  connty  Judge,  or  he  ts  in  like  manner  dlaabled, 
OP  ta  precluded  or  diaqnallBed,  by  the  district  attorney. 

Bnt  before  an  ofBcer  )h  entitled  to  set,  as  preficrlbed  in  thia 
wctlon,  proof  of  hla  authorl^  to  net  as  prescribed  In  section 
twenty-four  hundred  and  eighty-seven  of  this  act  must  be  wad^ 

In  any  proceeding  In  the  sorrogate'a  coort  of  the  County  w 
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KiiiK"i  before  eitlier  of  the  oScen  autlioriied  in  this  MMioD  to 
dJKcharKe  the  duties  of  tJie  office  of  Burrogaie  of  such  couutjr  for 
the  time  beiaK,  if  an  isauo  is  joinvd  or  a.  cuuteat  ariaee  either  un 
the  fucte  or  the  law,  HUch  othcer,  in  bis  diacretiun,  may,  by  order, 
transfer  sucb  cases  to  the  Bupreme  court  to  be  beard  and  decided 
at  a  special  term  thereof,  heid  iu  eutli  county,  which  order  shall 
be  recorded  iu  the  surroEal^'a  office.  A  certified  copy  of  sacb 
order,  together  with  the  appropriate  certificate  or  certificates  of 
the  authority  of  the  officer,  to  act  aa  surrogate,  shall  be  snfficieat 
and  conclnsive  evidence  of  tiie  jiirisdiction  and  authorily  of  tbe 
□upreme  court  in  such  matter  or  cause.  After  a  final  order  or 
decree  is  made  in  the  matter  or  cause  so  transferred  to  the 
supreme  court,  the  court  shall  direct  the  papers  to  be  retarned 
and  filed,  and  transcripts  of  all  orders  and  decrees  QUide  tberein 
to  be  recorded  in  the  Burrogate's  office  of  such  i-ouuly;  and  when 
BO  filed  and  recorded,  they  sball  have  the  same  effect  hb  if 
thej  were  filed  and  recorded  In  a  case  pending  in  the  MUrrog^iK'a 
court  of  such  couut;. 
L.  IBM,  ch.  <§a. 

I    246fi.    lAm'd,    1S03.]    It  anrrOBate    dlii4H«Iiae«,   wk»   «• 

Where  the  Burroeate  of  any  county,  except  New  York  !«  pre- 
cluded or  disqualified  from  acting  with  respt'ct  to  any  particular 
matter,  his  jurisdiction  and  powers  with  resiiect  to  that  nutter 
vest  in  the  several  oflicerB  designated  in  the  tset  section.  Id  tbe 
order  therein  provided  for.  If  there  is  uo  such  officer  qualified 
to  act  therein,  the  surrogate  may  file  in  his  oBiee  a  eertiScatC^ 
Htstlng  that  fact;  si>oclfying  tbe  reason  why  be  is  diaqoaliGed  or 
precluded:  and  designating  the  snrrogHte  of  an  adjoining  coauty, 
other  than  New  York,  to  act  in  bis  place  in  the  particular  matter. 
The  BnrroKste  bo  designated  has,  with  respect  to  that  mfttler. 
a1)  the  jurisdiction  and  powers  of  the  surrogate  maUnc  the 
designation,  nnd  may  exercise  th«  same  in  either  county. 

L.  1SB3.  cn.  eso. 

I  24H6.  (Atn'«,  18WI,  IN96.]     14.)  !■  Hew  V«rfc  ovvbIt- 

In  the  county  of  New  York,  the  supreme  court,  at  a  aprcMl 
term  thereof,  on  the  presentation  of  proof  of  Us  authority,  as 
prescribed  in  tlie  next  Bection,  most  esercisf  all  the  powers  and 
Jurisdiction  of  the  surrogate's  court,  as  follows: 

1.  Where  the  surrogate  is  precluded  or  disquBlified  from  acting, 
with  respect  to  a  particular  matter,  it  must  eierciso  all  the 
powers  and  jurisdiction  of  that  court  with  respect  to  that  matter. 

2.  Where  the  office  of  surrogate  of  the  county  is  vacant,  or  the 
surrogate  Is  dlsaWcd  by  reaaon  of  siekncBs.  absence  or  lunacy, 
it  mnst  exercise  all  the  TK>wers  and  jurisdiction  of  that  conrt. 
until  the  vncaucy  is  filled  or  the  disability  ceases,  as  the  case 
may   be. 

L.  iRoa,  ch,  flss;  L.  ims.  <±.  ma. 

•      1  248T.  [Am-d,  18WI.]    Froot  of  «atl>ontr> 

The  authority  of  another  officer,  or.  In  the  county  of  New  Tort 
of  the  supreme  court,  to  act  as  prcsertbed  in  the  Inst  three 
Mction*,  most  be  proved,  in  one  of  the  following  modes: 
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1.  Where  the  surrogate  b  dieqnaHSed,  or  pivcmded  from  act- 
ing in  a,  particuJar  matter,  tliat  fact  mar  he  proTed~b;  tti« 
•uiroBBtc'ii  certiticate  theceof;  or,  eicvpt  as  otherwise  prewtibcd 
iu  seciioa  2489,  by  affidaTlt  or  oral  tesiimouy. 

'2.  The  fact  that  the  anrrogate  is  so  disiiualified  or  precluded, 
or  that  he  ia  diaableU,  or  that  the  office  Is  racant,  and  also  tbe 
authority  ol  the  offici-r,  or  <j(  the  court,  aa  the  case  may  be,  to 
act  in  his  place,  md;  be  proted,  and  are  deemed  conGlaslTely 
establiahed,  by  an  order  of  a  justice  of  the  suprente  court  ot  tha 
judicial  diatrict  embracins  tlie  county.  After  Buch  an  order  la 
made,  the  iurrc«ate  shall  not  nalce  the  certihcate  specltied  Id 
section  2485  ot  this  act,  and  if  such  a  certificate  has  been  there- 
tofore filed,  the  poiven  and  iurisdiction  of  the  surrogate  tber«iii 
designated,  at  specifled  iu  that  aection,  thenceforth  cease. 
Ik  ISRt,  eb.  MS. 

I  a«S&  I4.I  wkoB  and  kow  mad«. 

An  order  may  be  made  aa  prescribed  in  subdiTleion  second  of 
tht!  last  section,  npou  or  without  notice,  as  a  justice  of  tjie  sa- 
preme  court  of  the  Judicial  district  embracine  the  county  thinks 
woper.  It  must  recite  the  cause  of  the  maklug  thereof,  it  most 
aesiKoate  the  officer  of  court  empowered  to  dischargp  the  duties 
of  the  office  of  anrrogate:  and.  It  it  relates  to  a  particular  matter 
only,  it  must  designate  that  matter.  It  may,  in  the  discretion 
ot  the  justice,  require  an  officer  to  give  security  for  the  due  dla- 
charge  of  the  duties  therein.  Where  the  office  ot  surrogate  ia 
TBCant.  or  the  surrogate  is  disabled  by  reason  of  lunacy,  the 
attomey-geiieral.  if  directed  b^  the  gorernor,  mtiat,  or  the  dlstriet- 
ftttorney.  upon  bis  own  motion,  may  apply  for  the  order,  and 
tt  justice  ot  the  atipreme  court  ot  the  judicial  diiitrict  embracing 
the  rauDty  mast  grant  it  upon  his  application.  A  justice  of  the 
supreme  cotirt  of  the  jadicisi  district  embracing  the  county  ma)* 
alao  grant  the  order  upon  the  application  ot  a  parly,  or  a  person 
about  to  become  a  party  to  any  spitcini  proceeiling  in  the  surro- 
gate's f^nrt.  Where  the  surrogate  is  sick  or  absent,  the  granllne 
of  an  order  rents  in  the  discretion  of  the  Justice,  and  its  effect 
■naj  be  qualified  ae  the  jtistlce  thinks  proper. 
L.  Iffl4.  cb.  4M.  I  1. 

I  9409>  Hnw  Mtk«>lt7  sBperseAed. 

Where  an  orricr  is  made  by  a  justice  of  the  anpremp  court  of 
tbe  judicial  district  embracing  the  oonnty,  ns  prescribed  in  the 
last  two  sections,  or  an  appointment  in  made  by  the  board  of 
anperrisors,  as  prescribed  in  section  2402  of  thiB  act,  for  nnj' 
eaiwe  except  a  vacancy  in  the  office  of  surrogate,  It  may  be 
revoked,  without  prejadice  to  any  proceedings  (iieretofore  taken 
by  Tirtne  thereof,  by  a  justice  of  the  siipreine  court  of  the  judicial 
dEBtri<*t  embracing  the  surrogate's  county,  upon  proof  that  it  was 
ImproTliientlr  made,  or  that  the  cnnse  of  making  It  has  become 
inoperaOTe,  Such  an  order  or  appointment,  made  upon  the 
ground  that  the  surrogate's  ofHce  is  yacnnt.  Is  snperseded  without 
any  formal  rcToeatlon.  by  the  filling  of  the  vncnnc.r.  After  the 
order  or  appointment  ts  iVToked,  or  the  vncnncy  in  filled,  as  the 
cMe  may  be,  the  nnflnished  bnslness,  in  sny  proreedinea  taken 
IT  rtrtue  ot  the  order  or  appointment  must  be  transferred  to, 
■Bd  msy  be  completed  by,  the  surrogate,  in  the  same  manner 
1  with  like  effect,  as  where  a  new  surrogate  completes  tiie 
'"'"''M  IniiineM  of  his  predecessor. 
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I  2400.  [Aan'd,  1BOB.1  Pro«ec«lBK«  tn  M«*r  York  aB«  Kla» 
aoouUeB  revnlaled. 

Id  a  special  proceeding  cognitable  before  a  surrogate,  Utkea 
in  the  BU^ireiue  court,  ai*  prL>Hcrib«d  io  Uiis  artlde,  Uie  seal  et 
the  court  in  wbicti  It  is  tHketi,  muat  be  uned,  where  a  se«l  is 
uecesnar;.  The  speiHal  proceeding  must  be  entitled  in  that  court; 
and  the  papt^ra  therein  must  be  tiled  or  recorded,  as  the  case 
tua;  be,  and  iasues  thereio  must  be  tried,  as  in  an  action 
brought  in  that  conrt.  The  clerk  of  that  court  must  sign  each 
record,  which  is  required  to  be  signed  hj  the  anrrogate  or  the 
clerk  of  the  Burrogcate's  court.  The  lasntDg  of  a  citation  mar'  bft 
directed,  and  any  order  Intermediate  the  citation  SDd  the  decree 
may  be  made,  by  a  judge  of  the  coart. 

L.  188B,  rh.  »4B.  ■ 

I  Z401.  [AM'd,  tSMt.]  Id^  traufer  of  prDceedlBKa  to  aar- 
roKOte'a  aaart. 

The  court  may,  at  any  time,  in  its  diatretlon,  upon  being  satis- 
fied that  the  renaou  for  the  exercise  of  ita  powers  and  jnriadictioii 
has  ceased  to  operate,  make  aJi  order  to  tranafer  to  the  surro- 
gate's court,  any  matter  then  pending  before  it.  Such  an  ordet 
operates  to  transfer  the  same  accordingly.  Immediate!;  after 
snch  a  tranafer,  or  after  the  rcTocation  of  the  order  of  the 
general  term,  an  prescribed  in  the  last  section  but  one,  the  sar- 
rogate  must  cause  entrips  to  be  made  in  the  proper  book  in  his 
office,  referring  to  all  the  papers  filed,  and  orders  entered  or 
other  proceedings  taken,  to  the  supreme  court;  and  he  may  cinse 
copies  of  an?  of  the  orders  or  papers  to  be  made,  and  recorded 
or  filed  in  his  offlce,  at  the  expense  of  the  countr, 

L,   189B,   ch.  »4B. 

I  2493.  [Am>d,  IBDS.}  Temporarr  ■arrosatv)  irhsa  ¥Mud 
of  unperTlBara  naay  appolnl. 

In  any  counly.  except  New  York,  if  the  snrromite  Is  disabled, 
by  rcaaon  of  skkneBs,  and  there  is  no  special  anrrogat^^  <m 
special  coonty  judse  of  the  county,  the  board  of  superriaoiv  mar 
in  ita  discretion,  appoint  n  nuitnblp  peraon,  to  act  as  surrogate, 
until  the  surrogate's  dianbilily  ceaaea;  or,  until  a  special  snrro- 
Rate  or  a  speciol  county  judee  ts  elected  or  anolot«a.  A.  pcnoD 
so  appointed  most,  before  entering  on  the  execution  of  the  datiM 
of  his  office,  take  and  file  an  onth  of  ofEce.  and  give  an  offidri 
bond,  as  prescribed  b;  law,  with  reapcct  to  «  person  elected  to 
the  office  of  surrogate. 

L.  IS83.  cb.  ese, 

I  Z403.  Id.t  Fom  pen  Ha  II  on. 

Au  officer,  or  a  person  appointed  b;  the  board  of  supM-tison, 
who  acts  as  surrogate  of  any  county  during  a  vacancy  in  tlw 
office,  or  In  couBcqiience  of  disability,  as  prescribed  In  the  last 
nine  aectiona,  muat  be  paid,  for  the  time  during  which  be  to 
aels,  a  compensation  equal,  pro  rata,  to  the  salary  of  the  sur- 
rognle;  or.  in  a  county  where  the  coonty  jadge  is  also  surrogate; 
to  the  salary  of  the  county  judge.  The  amount  of  his  compen- 
■alion  must  be  audited  and  paid.  In  like  manner  ns  the  salair 
of  the  anrroente,  or  of  the  county  Judge;  as  the  cose  may  be, 
Where  an  officer  of  the  county  pOTforras  the  duties  of  th«  sniro- 
gate,  with  respect  to  a  particular  matter,  wherein  the  suROgate 


U  disqnaMed  or  preidaded  froiu  actinc,  the  superrisors  of  the 
county  must  allow  him  a,  just  cotapeusation  for  his  aerricw 
tfaer^Ji,  to  be  Midited  and  coIle<^ed  in  the  same  manner. 

U  ISTl,  ch.  800,  I  8  (B  Bdm.  214).  gin-d. 

I  a4ft4.  Id.|  metm,  KtB^  irhera  «ad  taoir  reeordeO. 

Wbere  an  act  Is  done,  or  a  proceeding  is  taken  bj,  before,  or 
hy  authority  of,  an  ollici>r,  or  a  person  appointed  by  lite  board  of 
BnpeTTisorB,  temporarily  acting  ax  surrogate  of  any  county,  aa 
preHcribed  in  this  article,  tbe  eame  miiBt  be  recorded,  or  the 
proper  minutes  thereof  muat  be  entered,  in  the  books  of  thb 
aorroEate'B  court,  in  like  manner  aa  if  the  Kame  was  done  or 
taken  by,  before,  or  by  authority  of  the  aurrogafe  of  the  cotrntj; 
aiod  the  officer  or  person  so  acting,  or  tbe  clerk  of  the  Burrogate'a 
(M>art,  mntt  sign  the  certificate  o(  probate  and  nny  letters  so 
iBaned,  and  must  certify  the  record  thereof  in  the  book. 

3  B.  a.  SO.  1  03  (2  Bdm.  SI). 

I  3490.  (Aai'd,  ISMt.]  Siirrav*te|  whm  mot  to  lie  coanael. 
A  Barrogatp  Bball  not  be  counsel,  solicitor,  or  attorney,  in  a 
civil  action  or  special  proceeding,  for  or  against  any  executor, 
adtniniHtralor,  temporary  adrainlRtralor,  testamentary  trustee, 
ffoardian,  or  infant,  over  wbom,  or  whose  estate  or  accounts, 
he  could  hate  any  jurisdiction  by  law.  The  Burrogate  of  the 
coanty  of  Monroe  shall  not  act  as  referee,  or  practice  aa  attorney 
or  counselor  in  any  court  of  record  in  the  state. 

Ia  1893,  cb.  ass. 

1  aMSS.  Barraarate,  wken  dla«>allfled. 

la  addition  to  his  general  disijualili cations  as  a  judicial  officer, 
a  surrogate  is  diaqualiSed  from  acting  npon  an  application  for 
probate,  or  for  letters  t^-Btamentary,  or  letters  of  admiuist ration. 
Id  each  of  the  following  cases: 

1.  Where  he  is,  or  elaims  lo  be,  an  heir  or  one  of  the  neit 
of  kin  to  the  decedent,  or  a  devisee  or  legatee  of  any  part  of  tbo 

2.  Where  he  is  a  Bultscrlblue  witness,  or  is  nccesHorily  exam- 
ined or  to  be  examined  as  a  witness,  to  any  written  or  nuncD- 
pativc  will. 

3.  TSIiere  he  is  named  os  executor,  trustee,  or  guardian,  in  any 
.   will,  or  deed  of  ap|>oIntuenl.  involved  in  the  matter. 

2  B.  S.  TS,  «  4S  (S  Riln.  80);  U  IMT,  cb.  «T0,  [  32  (4  Edm.  B8e);  L.  1871. 
eb.  8G»,  (  8  (S  Edm.  214). 

1  S497.  Dlaqaalldeattoa)  frhcn  ottlectlon  aiaat  be  tali«ii. 

An  objccfinn  to  the  power  of  a  surrogate  lo  net,  linfied  upon  a 
dtsqnaliScadoTi,  established  by  special  proTlBion  of  law,  other 
tluin  one  of  Hiosp  enomerated  in  the  last  section,  is  watTCd  by 
an  adult  parly  to  a  special  proceeding  before  him.  onleaf  It  u 
taken  at  or  before  the  joinder  of  isswe  by  that  party;  or,  where 
an  Ifisne  in  writing  is  not  framed,  at  or  before  the  subntlselon 
of  the  matter  or  question  to  the  snrrogate. 

2  a.  B.  2T8.  I  H  (2  Edn.  288);  L,  1844,  ch.  300,  I  a  (4.IEdiii.  aOB). 
I  3MS.  Boo&B  to  lie  liept  hy  anrroarate. 

Each  surrogate  must  provide  and  keep  the  following  books: 

1.  A  record-book  of  wills.  In  which  must  be  recordeii,  at  length, 

*T«T.wlll,  required  1^  law  to  be  recorded  ta  hiB  office,  with  CW 
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2.  A  record-book  of  letten  testameutarr  and  letters  of  adM 
I  which  must  be  recorded  all  such  letteiv,  i— ntJ  M 

■>^- 
w hereby  the  a 
guardiaji  is  settled. 

4.  A  book,  containing  a  minute  ot  every  pap»'  filed,  or  a 
proceeding  taken,  relating  to  the  diapositioa  of  the  ival  prop 
of  a  decedent   and  a   record   of   every  order  of  decree,   ■ 

thereupon;  with  a  memorandum  of  every  report  made,  and  « 

proceeding-  taken,  founded  upon  a  decree  for  sncb  a  diapoaitU 

6.  A  book,  couiaining  a  record  ot  every  decree  or  oia^,  !■ 
record  of  which  is  not  required  by  this  section  to  be  kept  di^ 
where;  togetber  with  a  memorandum  of  each  execDtioo  JMM^ 
and  of  the  satisfaction  ot  each  decree  recorded  therein. 

6.  A  book,  in  which  must  be  recorded  all  letters  Of 
•hip,  issued  out  of  hia  conrt- 

17  A  book  of  fees  and  dlsbursementa.  In  which  most  be  , 

by  items,  all  fees  charged  or  received  by  him  for  aerricea  <v 
expentes,  and  all  ditbursemeuta  made  or  Incurred  by  him,  ''''*' 
are  chargeable  against  those  fees,  or  to  the  connty. 

The  expense  of  praviding  the  books  apeciBed  In  this  sectira  It 
a  county  charge. 

S  R.  B.  333,  I  T  43  Bdm.  331):  3  R.  S.  110.  I  W  (9  Edm.  114):  S  R.  B.  Mt 
I  IS  13  Bdm.  IDS):  3  R.  8.  eo.  f  S7  (3  Bdm.  SE);  L.  1S3T.  cb.  *00,  H  I  u*l 
(4  Edai.  4SI);  U.  lew,  eh.  8BE. 


the  book,  ' 

specified  in  either  HUbdivision  of  the  last  section:  in  whl^  ._, 

be  must  keep  a  separate  Index  to  each  get  of  books.  Elach  decn^ 
revoking  the  probate  ot  a  tvitl.  or  reToking  or  otherwise  mtteefSag 
letters  testamentary,  letters  of  administration,  or  lettera  of  gnart- 


ianship,  or  suspending  or  removing  a  testamentary  traatee.  «. 
modlfyiuK  or  otnerwtse  atfeding  any  other  decree,  must  l>e  plaial)' 
noted  at  the  end  or  in  the  margin  of  the  record  of  the  will,  fetter^ 
or  original  decree,  with  a  reference  to  the  book  and  page  trhen 
the  subsequent  decree  is  recorded.  The  books,  kept  as  prescribed 
in  the  last  section,  appertain  to  the  surrogate's  office,  and  mnt 
be  opened,  at  all  reasonable  times,  to  the  inspection  of  auy  puiaua. 
3  B.  8.  323,  f  T  (3  Kdm.  333);  L.  ISST,  ch.  ««0,  |  S  (4  Bdai.  «Bn. 

I  >S00.  (Am'd,  1893.]  Papera  Kad  ka*kB  tm  »•  »re»cFT*« 
«■<  Itvada  aied. 

The  aarrogate  must  carefully  file  and  preserve  tn  hla  office, 
every  deposition,  affidavit,  petition,  report,  account,  voucher,  or 
other  paper,  relating  to  any  proceeding  in  his  court;  and  deliver 
to  his  successor  all  the  papers  and  books  kept  by  him.  AQ  boadi 
required  to  be  filed  with  the  snrrogate,  or  In  hia  office,  most  be 
proved  or  acknowledged  as  deeds  are  required  by  law  to  Ot  j>nmd 


b,  Google 
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I  aSOl.  IAb>4,  1808.]    Wken    fetw  sot   to  be   eh«FK«d|  ra- 
p*rt  «(  f  cea. 

It  the  toTentory  of  personal  property  of  a  testator  or  iate«tate, 
filed  in  the  office  of  the  nurroKiite,  does  oot  exceed  the  anm  of 
one  thousand  dollam,  no  fees  for  anj  ecryices  done  or  performed 
b7  the  surrogate  Blmll  be  charged  to  or  received  from  the  execu- 
tor or  administrator.  If  the  potition  for  letters  testamentary  or 
of  adtuinistratinn  shall  allege  that  in  the  belief  of  the  petitioner 
the  JDVentury  will  not  eieeed  such  amount,  no  fees  shall  be  re- 
ceived until  it  appears  from  tlie  inventory  when  filed  that  the 
personol  property  does  nut  eieeed  that  sum.  On  the  appointment 
of  a  guardian,  if  it  aspeara  that  the  application  is  made  for  the 
purpose  of  ennbting  tlie  minor  to  receive  bounty,  arrears  of  pl^ 
or  prize  money,  or  pension  due.  or  other  dues  or  gratuity  from 
the  federal  or  state  government,  for  the  servicea  of  the  parent* 
or  brother  of  such  minor  In  the  tailitnry  or  naval  service  of  the 
tTnited  Slates,  no  fees  sbsll  be  charged  or  received.  The  surro- 
gate of  each  eoiiaty,  except  New  York,  must,  at  his  own  expense, 
make  a  report  to  the  board  of  supervisors  of  the  county,  on  the 
first  day  of  eacti  annual  meeting  thereof,  containiag  a  atatement, 
verified  by  his  oath,  of  all  fees  received  or  charged  by  him  for 
■ervicea  or  eipenses,  since  the  last  report,  and  of  all  disburse- 
tneiita  chargeable  against  the  same,  or  to  the  county,  stating  par- 
ticularly each  item  thereof. 
U  1MB,  ch.  ess. 

I  »oa.  [Eepealed,  1S84.] 

I  SDOS.  IVkat  papers   to  be  tTUamllted    to   aacrctBrr   v' 
Btmtm,  ezpetuea  thereat. 

A  surrogate  who  admits  to  probate  the  nlll  of  a  person,  who 
WBB  not  a  resident  of  th^  State  at  the  time  of  his  death;  or 
grants  original  or  ancillary  letters  testamentary  upon  such  a  will, 
or  ariglnal  or  ancillary  letters  of  administration  upon  the  estate 
of  BQch  a  person;  must,  within  ten  days  thereafter,  transmit  to 
the  secretary  of  Stale,  to  be  filed  in  bis  office,  a  certiSed  copy  of 
the  will  or  letters.  Th?  surrogate's  fees  for  making  the  copy, 
and  the  expenses  of  transmission,  mnst  be  audited  by  the  comp- 
troller, and  paid  out  of  the  treasury  upon  his  warrant. 
9  B.  8.  m,  I  E9  (1  Wm.  «D,  sm'd. 


D,g,t,ioflb,GoOglc 


r 
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AHTICLB  THIRD. 

Clerki;*t«nographen;   misceJaneaug  provUioru. 


i  2S04.    [Am'd,  1803,  189B.]    SnFrovaite'B  eonrtt  Trhea  t»  be 

The  BUirogiiteB'  court  ie  alw&rB  open  for  the  trtmsactloik  of  auj 
bUBiDeas,  within  its  powM-B  and  jurisdictioa.  The  snrrogatea  of 
the  city  and  couuty  of  New  York,  from  time  to  lime  luust  appoint 
and  may  alter  the  times  uf  holding  terms  of  that  court  for  the 
trial  of  proliBte  iiTocedlinga  and  for  Ihe  hearing  of  nutiona  and 
other  chamber  business.  They  mnst  iH^scribe  the  duration  of 
sllrh  terms,  and  nsHign  the  surroicate  to  preside  and  attend  at 
the  terma  so  appointed.  In  ease  of  the  inability  of  a  aurrofcaU 
of  that  county  to  preside  or  attend,  the  other  surroKute  may  pre- 
side or  attend  in  hia  pliice.  Two  or  more  torma  of  the  snmii^tvi' 
court  may  be  appointed  to  be  held  at  the  same  time.  The  term 
of  that  court  held  at  the  chnmtierB  shall  dispose  of  all  buflinesa 
except  contented  probate  proceeiliuga;  alE  contested  probate  pro- 
ceedinirs  shall  be  dixposed  uf  at  the  trial  term.  An  appoiotment 
must  be  pabliahed  in  two  newKpsperH  published  in  the  city  of 
New  York  during  or  before  tbe  fltat  week  ia  January  in  each 
year;  except  that  the  surrof-Htea  of  that  county  may.  hy  uotiee 
to  he  publlalied  in  two  uewsimpers  In  the  city  of  New  York  for 
at  least  five  days,  appoint  the  time  for  hotdinK  chuuilierv  and  trial 
terma  during  the  year  eighteen  hundred  and  ninety-three.  All 
the  powers  conferred  by  law  upon  the  surrogate  o(  the  city  and 
county  of  New  York  may  be  ei:ercise<i  bj  either  of  Ihe  surroffate* 
ot  the  antd  city  and  county:  and  there  sbHll  bo  published  iu  the 
ofB<'iul  law  paper  published  in  aaid  county,  upon  Monday  of  eTcry 
week,  under  Uie  name  of  the  surrognte  making  the  several  ap- 
p<Hntmcnts,  a  full  and  true  list  of  the  names  of  all  appraiaers. 
transfer  tax  apprniHers,  special  guardians,  referees  and  tMuporary 
adiuinisCrators,  which  either  surrogate  ahall  have  designated  or 
nppointe<l  during  the  preceding  week,  together  with  the  namea  of 
the  procec<lings  in  which  they  were  appointed  and  the  dates  Of 
said  appointments. 

I  2K0S.    (Am'd,  18RI,  1892.]    IVheB  sBrroiratc  to  attc>«. 

The  surrogate  muat.  unless  prevented  by  alckneas  or  olliM'  lyi- 
aToidable  casualty,  attend  at  his  office  on  Monday  of  each  week, 
except  during  the  month  of  August,  or,  where  Monday  Is  a  piibllc 
holiday,  on  the  following  Tuesday,  to  execute  the  powers  eon- 
ferred  and  the  duties  imposed  upon  him.  But  the  surrogate  of 
any  county  may.  by  an  instrument  In  writing,  under  his  hand, 
filed  In  the  office  of  the  clerk  of  tbe  county,  at  leaat  twenty  daya 
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b«fote  the  fimt  dar  of  January  in  aDF  rear,  designate  a  day  of 
the  weok.  other  thau  Munda;,  uu  whk-ti  he  will  attend  at  hla 
oflioi>,  ur  a  mouth,  tithm  thau  AujfUBt,  during  wliigh  he  will  be 
abiienC  therefrom,  ot  botU,  during  that  year;  aud  where  the 
rouQty  judge  is  qIbo  surrogate,  h<^  is  not  r^^juir^  to  attend  at 
hit  office  on  any  day,  when  the  touuty  oourt  or  court  of  aeHiions 
i£  Bitting.  Tlie  surrogate  muat  also  execute  the  duties  uf  his 
oflit'e,  Ht  xarb  other  times  and  places,  within  his  county,  us  the 
public  convenience  requires.  'Che  surrogate  may  sign  decrees, 
li'tteni  t««tanientary,  of  administration  and  guardianship,  and  or- 
deTH  during  the  mouth  ot  August  or  such  other  month  as  h« 
sbflli  desigiiate  for  his  Taentlon,  wherever  he  Bball  be  pasting 
each  vacation  within  the  State. 

IB.  a.  Ul.  ll(tEdni.m)i  L.1847,<Ill.  2U.  I  UHBdm.M);!^  lat,  011.939. 
I  2KOe.    Wkrn  Bad   where  court  held  by  eonntr  JndKC. 

The  surrogates  court,  in  a  county  where  the  county  judge  !• 
■Iko  Harrogate,  mny  be  held  at  the  time  and  place  at  wliich  the 
roimly  court  is  held;  and.  In  that  case,  the  order  of  business 
of  the  county  court,  the  court  of  sesBious,  and  the  Burrogate'i 
coart,  1b  tuder  the  direction  of  tbe*cotuty  judge. 


t  3BOT.     Seal. 

The  surrogate's  court  has  a  seal,  of  which  the  sorrogate  ha« 
dwrge. 
*  B.  B.  Ml.  Ill,  1  ud  9  (1  Bda.  ao). 
1  2808.    CIcrka  In  mmrrofcftlr'm  oMee, 

JSB4-h  surrogate  may  appoint,  and  at  pleasure  remove,  as  many 
clerks  for  his  office,  to  be  paid  by  the  county,  as  the  board  of 
■aiw^TiBcirB  of  his  county,  or,  in  the  city  and  coumty  of  New 
York,  the  board  of  aldermen,  authoriae  him  so  to  appoint  The 
board  of  snperviHora  or  the  board  of  aldermen,  as  the  case  re- 
qnires,  must  lii  the  compcDsation  ot  the  clerk  or  clerhs  so  ap- 
poiot^;  and  ma;  anthorise  them,  or  either  ot  them,  to  receive 
for  their  or  bis  oiru  use.  the  legal  fees  tor  making  copies  of  any 
record  or  paper  in  the  office  of  the  surrogate.  A  surrogate  may 
■ppulnt.  and  at  pleasure  remove,  as  muiiy  additional  clerks,  to 
be  paid  by  him,  us  he  thinks  proper. 

I  2an».  lAm'd.  ItWS.  ISOO,  lIMHt.)  Clrric  of  -arroKKte's 
esBpt)    kBW  Kppolatrdi   hla  poners. 

By  a  vrtilten  order,  filed  and  recorded  in  his  office,  which,  he 
may  in  like  manner  revoke  at  pleastire,  a.  surrogate  may  appoint 
a  clerh  employed  In  his  office  to  be  clerk  of  the  surrogate's  court. 
The  clerk  ho  appointed  may  exercise,  concatrently  with  the  snr- 
rosate.  the  following  powers  ot  the  snrr<^ate; 

1.  He  may  certify  and  sign  as  clerk  ot  ihe  court  any  of  the 
records  of  the  court,  including  the  certificate  specified  In  Hcctlm 
2A2ft  of  this  act,  and  the  records  and  jtapers  specified  in  sub- 
division  nine  of  section  2481  ot  this  net. 

2,  He  may  isaue  any  mandate,  to  which  a  parly  is  entitled  as 
of  «tarno,  cither  unconditionnlly,  or  on  the  filing  of  any  paper; 
sitd  may  sigD;  as  clerk  of  the  court,  and  affix  the  seal  ot  tbs 
(oort  to  any  letters  or  mandate  issued  from  the  court. 
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3.  He  may  o^rtify.  in  the  manner  prpHciibcd  hj  riupUt 
of  this  Bct,  a  popj-  of  any  paper,  required  or  pennitted  ^ 
to  be  flle<l  ur  retarded  Id  the  surrogate's  office. 

4.  He  mil}'  adjourn  to  a  de^ite  time,  not  pxreediuj;  thirty 
an;  matter,  vrheu  the  Burrogate  Is  absent  from  hu  ^A 
ttnable,  by  reason  of  other  engagementB,  to  attend  to  the  m 

B.  He  may  take  the  acltnowledgment  or  proof  or  any  t 
stent,  to  be  nsed  or  filed  in  the  eourt  of  which  he  is  clert 

a  (Added.  UMW,  nm-d,  i»OS.i  The  clerk  of  the  ■nmc 
rourt  of  each  of  the  coDDties  of  KingB  and  New  York  maK 
th<>  approval  of  the  surroRate  or  Hiirronaten  of  his 

thorize  or  depntlte  one  or  more  of  the  other  rlerks, . 

the  Ktirrogate'a  office  of  hie  county,  to  aign  hin  name,  and 
eiso.  such  of  the  other  powers  conferred  upon  him  by  this  M 
as  he  ahall  designate. 

The  Hiirropnte  may  prohibit  the  clerk  rrom  eieiv 
power  KpeciHed  In  this  section,  bnt  the  prohibition  does 
the  validity  of  any  act  of  the  clerk  done  in  disregard  o 
liibition.  The  clerk  or  other  person  employed  in  any  c 
a  BurroKate's  office,  shall  not  act  as  appraiser,  as  a1 
counsel,  or  as  referee,  or  special  guardian,  in  any  mat 


Burrogalp's  court  on  a  petition  for  the  probate  of 
no  objection  to  the  name  is  filed;  or,  where  oil  the  per«ona  d 
to  be  cited,  sign  and  verify  the  petition,  or  petaooally.  of 
tome.v.  appear  on  the  probate  thereof,  oauae  the  wjtnesan 
will  to  be  examined  before  him.  Such  examination  moat 
dnced  to  writiBg.  and  for  such  purpose,  he  is  herein  aati 
to  admininter  and  certify  oatha  and  effirmatioua  in  ludi  ea 
the  name  manner  and  with  the  same  effect  as  if  administaii 
certitied  bv  the  surrogate. 

L.   IRM.  rb.  311. 

I  3R11.  BnrpORBte  liable  f«p  El»rk'ii  mctn. 

A  Biirrogatp,  hereafter  elected  or  appointed,  and  the  am 
hin  official  liond.  are  liable  for  any  act  of  the  clerk  of  tbi 
gnte'n  court  In  the  dlRcharge  of  his  official  duties,  dni 
surrogate's  term  of  office,  as  If  the  act  wns  performed 
aurpojmtc.  The  siirroKtite  may  take  aectirity  from  the  c 
indemnify  him  flfcfiinat  the  liability  created  by  this  »ectia>' 

PnmiFFlr  Kctlon  ieiO.    Bn  L.  ISBt,  «k.  OSe. 

i  2K1Z.  BlenOKrapker  for  BDrrcvatva'  «*BrtB  la  Kew 
and   Klaarik 

The  siirniKftte  of  each  of  the  counties  of  Xcw  York  and 
tnUHt  appi>lnt.   and  may.   for  cause,   remove,   a  atenotna""" 
his  court,  n-ho  Is  entitled  to  n  salary  fixed  by  law.  and  t( 
nsi  the  Hulnries  of  clerks  in  the  aurroKate's  office  are  paid. 

g   zni».    [Am'd.   tSlta.   IWMI,   inOS.   IftOa.]      StrasBrapl 

The  surrogate  of  each  county  except  New  York.  Kiafi 
Hnuiilton  mny.  in  hin  discretion,  appoint  snd  at  pleasure  it" 
a  stenographer  for  hia  court,  who  shall  receive  a  salary 
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fixed  by  such  sniTOgate,  not  exceeding  io  conDti^n  haviog  a  popu- 
lation lesa  than  thirty  tliousaiid,  elgbt  hundred  dollara  per 
aDDum;  in  counties  hnviiiR  n  population  of  thirty  lliriuMand  and 
not  more  than  fifty  thousand,  not  exceeding  one  thouHand  dollars 
per  annum,  and  In  counties  having  a  pi)pulution  exceeding  fifty 
thousand,  not  eiceeding  twelve  hundred  dollars  per  nnnuni.  The 
popnlatioD  or  the  eeveral  counticH  nhall  be  determined  by  the 
'eeeding  census.  The  board  of  aupervlsors  siiall  proride 
!  paymeut  of  such  natary  in  the  eanic  manner  aa  other 
eouDty  expenses  are  paid.  RiU'ii  Htenngraplier  Khnll  deliver  to 
the  surroRale  ot  the  county  a  full  eopy  of  all  the  minufefi  taheli 
by  him;  and  on  the  receipt  of  his  fecM,  nut  exi'eeding  three  centx 
per  folio,  a  like  copy  to  the  party,  or  each  of  tho  parties  (o  the 
proeeedings  In  which  the  minuten  were  taken.  When  not  aetu- 
ally  enttaged  In  the  disehariie  of  hia  duties  as  ntenoKrapher.  he 
shall  perform  such  clerical  duties  in  connection  with  the  surro- 
frate'a  court  as  the  snrrngate  directs.  In  counties  wherein  the 
surrogate  is  also  county  jnilge.  the  atenographer  so  appointed 
shall  be  the  stenographer  of  the  county  court,  and  shall  perform 
the  duties  pertaining  to  a  stenographer  of  the  eonuty  court  with- 
out additional  compensation. 
U   1HI3.  cb.  68«:  L.  1S8S,  111.  248;  L.  IDCa,  ch.  2eS;  L.  1M3,  eta.  470.    In 

I  2SI4.  [Am-d,  IftOO.]  DellBllloii  of  eimiiolanii  sued  la 
tkia  ehaptrr. 

In  ooDstruing  the  provisions  ot  this  chapter,  the  following  rules 
must  be  observed,  .except  where  a  contrary  Intent  Ik  expresBly 
d«clart.-d  in  the  provision  to  be  conHtrued.  or  plainly  Apparent 
from  the  context  thereof: 

1.  The  word,  "  ititestate  ",  significH  a  perwm  who  died  without 
leaving  a  valid  will;  but  where  it  ia  used  wllh  respect  to  par- 
ticular property,  it  signides  a  person  who  died  without  effectually 
diKiKising  of  thiit  proiwrty  by  will,  whether  he  left  a  will  or  nol. 

2.  The  word,  "assets  .  signifies  perxonal  property  applicable 
to  the  payment  ot  the  debts  of  a  de<t'di>nt. 

3.  [-*»■•«,  1900.)  The  word  "  debts  "  inilndes  every  claim  and 
demand,  apoa  which  a  judgment  for  a  sum  of  money,  or  dlrecl- 
ing  the  payment  of  money,  could  lie  reciM-ereii  in  an  action:  and 
the  word  •'  creditor  "  includen  every  pcrnon  harhig  such  a  elaim 
or  demand,  any  person  having  a  eliiim  for  expense  of  administra- 
tion, or  any  person  hsving  a  claim  for  (uneral  expenses. 

I.  jsoo,  oh.  120.    In  fffiTt  a*pt.  1,  iBua 

4.  Tbe  word,  "  will  ",  signifies  a  last  will  and  testament,  and 
inciudea  alt  the  codicils  to  a  will, 

5.  The  expression,  '•  letters  of  administration  ",  includes  letters 
ot  temuorary  administration. 

6.  Tne  expression,  "  teslBraentury  trustee  ".  includes  every  per- 
■OD.  exc«-pt  au  executor,  an  ad  mini  sirs  tor  with  the  will  annexed, 
or  a  Ruttrdlan,  who  is  designated  by  a  will,  or  by  any  conijH'len' 


attthority.   to  execute  a  trust  Treated  by  n   nill;  and  it  Includen 
■    "utor  or  admlnistriitor,   where   he   is,  acting  In   the 
I  trust  created  by  thi>  will,  which  is  separable  from 


bin   functions  aa  executor  or  administrator. 

7.  The  word,  "  surrogate  '*,  where  it  is  used  in  tne  text,  or  m  a 
boiitJ  or  undertaking,  given  pursuant  to  any  provision  of  this 
diapter.  Ineludes  every  oltli-er  or  court  restiii  by  law  with  the 
(■■actions  of  surrogate. 

8.  Tbo  expression,  "  jndicial  settlement  ",  where  it  is  applied  to 
an  account,  signifies  a  decree  of  a  surrogate's  court,  whereby  tbe 
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accoimt  is  made  coai-lusivt^  upun  the  parties  to  Ihe  spMnl 
('•'iiliiig,  citlu-'r  fur  ull  piirpoutw,  ur  fur  tertaiD  purposm  spm^ 
Iho  KlHIutc;  mill  Hii  ni.-i.'ouul:  tlius  luaile  euui-luaive  in  a 
lie  ■' judUiully  wtUwi." 

tt.  Tht'  eiprcHsioii,  "  i  a  termed  i  ate  aL-<.-ouut  ".  deuuteij  an  • 
tiled  ill  Ihe  xurvuKate't)  oIltL-e,  for  the  purpose  of  dist-lioii 
ai'tH  of  tbc  pertfou  uccouutiui;,  auil  ttie  coaditiou  of  Ibe  e*l 
fuuil  in  hiH  nnnds  aud  uut  luode  llie  aubjei-t  of  a  judicial 

.  ..., , „ _   J  tbc 

galc'H  court,  rc'luteK  to  the-  liuie  aud  pliin^  iit  wfali'h  the  e 
is  ri'luriiiiliU',  or  to  whicL  the  hearing  in  adjourned:  indi 
Bup]>lL'meuInl  i-itntion.   issued  to  bring  in  a  party  wbo  on. 
be.  but  liHB  not  been  oiled;   and  implies  tJint,   before  dniaj 
act  ttpecified,  due  proof  niuat  be  made,  that  all  persona  reqair 
be  eited  have  been  duly  cited. 

11.  The  expression,  "  |(er8c)n  interested  ",  where  it  U  M 
connectioD  n-Jth  an  cslnte  or  a  fund,  inelndes  erery  peraoB' 
tied,  either  nlisolutely  or  eontiugently,  to  shure  in  lie  ealfl 
the  proeeeda  thereof,  or  In  the  t\ind,  as  husband,  wife,  k| 
neit  of  kin,  heir,  devisee,  assignee,  gmntee  or  otherwi-se,  a_ 
as  a  creditor.  Where  n  proyision  of  this  cbapter  prescribes 
a  person  inten-aled  may  object  to  au  nppoiutnient.  or  may  * 
for  an  iiiTenInr)'<  au  necouut,  or  Increased  security,  an  aUc) 
of  hlx  inten-Bt,  duly  yerilied,  snfllcee,  although  big  intm 
disputed:  unless  he  tins  been  excluded  by  a  judgment.  d< 
other  linnl  determinntion,  and  no  appeal  therefrom  is  peu. 

12.  The  term,  "  next  of  kin  ",  Includes  itll  those  entitled, 
the  proTisions   of   lair   relntinjc   to   the   dislribntion   of  pc 
property,  to  Rtinre  in  the  unbeijtienlhod  residue  of  the  asiet. 
decedent  after  psymt^t  of  debts  and  expenses,  cither  than  k 
TiyinK  husband  or  wife. 

IS.     The   expression,   "  real   property ",    Include*   every 
interest,   and   Tight,   legal   or  eqiulable,   in   lands,   tpneme. 
hereditaments,  except  those  which  are  determined  or  extiivv' 
by  the  death  of  a  person  seiEed  or  posses-ed  thereof. 


itltled  thereto,  nnd  except  those  which  are  dcctirci 
.  assets.  The  word.  "  inheritnuce  ".  signifire  real  J 
defined  in  this  snhdivltdon,  descended  i»s  prewri'w 


law.  The  expression.  "  personal  property  ",  siEnlfies  - 
of  property,  which  NurviTcs  n  decedent  other  thsn  res 
as  defined  In  this  mihdiTision.  nnd  includes  a  ricbt  of  d 
ferrert  by  special  statutory  proTislon  upon  an  executor 
Istrator. 
aR,  B.  «a,niOEilni.70)uia«iibd.  1S!l.R.S.  ra*,in(lEdm.!«t). 
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AtUcIe  1.  ProccH    and    bsttIc«    tbereof;    ■ppcirnnn.    and    Joinder   or   iM 
tDlK«llanedna  reRulniloDi  o(  practice . 
3.  F«rliig;  Including  trlul  br  Jnrj  and  reference. 
8.  Decree*  and  ordeni  and  tbs  entorcement  tbereoC.    C«l(  and  K 

uton,  ulmlDlitntore    guaidlsng,  and  CeatnmeDUij  truatM*. 

article:  first. 


:iutli)ii   whra 


259.  SnrrogRte'L  _. _..    ._   , 

SfiAO.  Sj)e<-lai   jnjflTdlan;   wbes  la  be  appointed. 
3UI.  Nodee  of   pro<«edLD^  to  arooLDt   ^wclal   Koardlan, 
SS3a.  rnwr  of  aerrlee  ot  cllallon.  enbpiKDa.  etc. 
Sti33.  Written   pleadLam   mar  be  requlrtd. 


I  XSIK.  Frmetimmf  koir  exeonted  and  retarnable. 

A  citntioD  or  o.ther  mandate  of  a  surrogate's  court  mast,  ex- 
cept where  it  is  otherwise  apecially  prescribed  by  law,  be  made 
returnable  before  the  Barrogate  from  whose  court  it  was  issued, 
and  may  be  served  or  eipcuted  in  any  county.  A  warrant  of 
attachment  must  be  directed  to  the  sheriff  of  the  surrogate's 
connty;  who  may  execute  it  in  any  county,  and  must  convey  the 
person  arrested  to  the  place  where  it  is  returnable. 

L.  1S3T.  cb.  460,  II  ee,  87  M  Gdm.  iSS). 

I  StOlS.  PrtH:e«dl>ia:B  to  be  commencell  br  cltstloii. 

KxeepC  in  a  case  where  it  is  otherwise  specially  prescribed  by 
law.  A  special  proceeding  in  a  surroKate's  court  must  be  com- 
menced by  the  service  of  a  citation,  issued  upon  the  presentation 
of  a  petition.  But  upon  the  presentation  of  the  petition,  the 
mnrt  acquires  Jurladiction  to  do  any  act,  which  may  be  dooB 
bpfore  nctnal  service  of  the  citation, 

8m  If  2B2S  and  SK3,  poit. 
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I  2D1T.  Id.)  Trlthln  the  atatate  at  tlmtatlO] 

The  preseutation  or  a   petition  ia  deemod   the 

of  a  special  proceeding,  witlun  tbe  meaiiiiig  of  an; 
of  this  act,  whicli  limits  the  time  for  the  commenc^neiL.  —, 
But  iu  order  to  entitle  the  petitioner  to  the  bcoeSt  of 
BectioQ,  a  citation  isBucd  upon  the  prcEentation  of  tbe  pel 
must,  within  sixty  -days  thereafter,  be  aerveU,  as  presoik) 
section  252U  of  this  net,  npon  the  adTcrse  party-,  or  upOD  m 
tA'o  or  more  adrerae  parties,  who  are  Jointly  liable,  or  < 
wise  tinited  in  interest;  or,  within  the  same  time,  the  first  I 
cation  thereof  must  be  made,  pursuant  to  an  order  mM 
prescribed  in  section  2022  of  this  act. 
See  II  see  and  400,  iDte. 

I  2BI8.  PernOBB  coimtltBtlBK  *  dun}   wkea  *•  bs 
oltntloD  TTben  aoiue  arc  aoknOTTB. 

Where  it  Is  prescribed,  in  any  provision  of  this  _  .., . 
a  petitioner  must  pray  that  a  person,  or  that  creditors,  a 
bin,  legatees,  heirs,  devisees,  or  other  persons  conslital 
class,  may  be  cited  for  any  purpose,  all  those  persons  tn* 
sary  parties  to  the  speeial  proceeding.  Where  person* 
cited  constitute  a  class,  the  petitioner  must  set  forth, 
alfidavit,  the  name  of  each  of  them,  unless  the  name,  o 
of  the  name,  of  one  or  more  of  them  cannot,  after  d 
inquiry,  be  ascertaiued  by  him;  In  which  case,  that  fact  b 
sec  forth,  and  the  surrogate  must,  thereupon,  inquire  iai 
matter.  For  the  puri>OHe  of  the  inquiry,  he  may,  in  bis  i 
tion,  iasne  a  8u!)|ioena,  requiring  any  person  to  attend  '■ 
him  to  testify  respecting  the  matter.  If  he  is  satisfied, 
the  allegations  of  the  petiUoner,  or  after  making  tbe  b 
that  the  name  of  one  or  more  of  the  persons  to  be  cited,  i 
be  ascertained  with  reasonable  diligence,  Che  citation  IB 
dircL-tcd  to  that  person  or  those  persons,  by  a  general 

ahowinff   his,    her,    or    their   coonectiou    with    the   t 

inlerest   iu   the   property    or   matter   in   qiiestion;   or  othe 
BUflicicnlly  identifying  the  person  or  persons  intended.     ' 
tion,  thus  directed,  has  the  same  force  and  effect,  as  if 
directed  to  the  person  or  persons  intended,  by  their  nam 
where  the  iktboo  or  persona  so  intended  are  duly  cited, 
manner   proscribed   by   law,   the  decree   binds  them,   as 
were   named   (herein.      A   petition,  duly   verified,   is 
aradayit.  within  the  mcaniug  of  this  sectioo. 
a  &.  3.  74.  J  26  (2  Edm.  75). 

I  ZSltt.  CoBlenta  of  eltstlon. 

A  citation  must  be  made  returnable  upon  a  day  certsui.  J 
nated  therein,  not  more  than  tour  months  after  tbe  date  Uw 
and  must  si>ecify  whose  estate  or  what  subiect-mattM' J 
question.  The  names  of  all  the  persons  to  be  cited,  m  Wj 
they  can  be  nsecrlained,  must  be  contained  In  the  dw 
Where  the  name,  or  part  of  tbe  aatne,  of  either  of  them  Ci 


I  SSaO.  CI«o4loB|  hOTT  nprv-rd  Ib  the  Rtate. 

Kicppt    where   special    provision    Is   otherwise   made  h 
service  of  a  citation,  within  the  State,  must  be  made  H 
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•dolt  { 

or  b;  leaviDg  a.  cop;  at  hia  reaideuce,  or  the  pluc&  nber?  he 
Bojourns.  with  a,  person  ot  HUitable  age  and  discretioa,  under  * 
■uch  circumHtanceB,  that  the  aurrogate  has  good  roasoD  to  belii/Te 
tlwt  the  copy  came  to  bis  knowledge,  In  time  tor  him  to  attend 
at  the  return  da;.  A  citation  must  be  ao  served,  if  within  the 
count;  ot  the  surrogate  or  an  adjoining  count;,  at  least  eight 
days  before  the  return  day  thereof;  if  in  any  other  county,  at 
least  fifteen  days  before  the  return  dsy;  unleae,  in  either  case, 
the  person  served,  being  an  adult,  and  not  incompetenti  assents 
io  writing  to  a  service  within  a  shorter  time.  Any  person, 
althongh  a  party  to  the  special  proceeding,  may  aerve  a  citation. 
I  3SS1.  BmbatltDle  for  p«raoita]  serTioci  upon  ■  reald«nt 
Where  It  appears  by  affidavit,  to  the  aatiafaction  of  the  aut^ 
rotnte  from  whose  court  a.  citation  laaued,  that  proper  and 
diUgeDt  effort  bae  been  made  to  serve  it  upon  a  realdent  of  tbe 
State,  as  preecribed  in  the  laat  section;  and  that  the  person  to 
be  served  cannot  be  found,  or  if  fonnd,  that  he  evadea  service, 
M>  that  it  cannot  be  made;  the  aarrogate  may  mnlie  an  order, 
directing  that  service  thereof  be  mode,  as  preacribed  In  section 

436  of  this  act;  and  the  provlsiona  of  that  section  and  of  section 

437  of  this  act.  relating  to  the  service  of  n  summons,  apply  to  the 
■errice  of  a  citation;  pursuant  to  an  order  made  aa  preacribed 
in  tbia  section. 

I  asxa.  [Am'd,  I8S1.]    Service  br  pnbUeslloB,  ete. 

The  surrogate,  from  whose  court  a  citation  is  Issued,  may 
make  an  order,  directing  the  service  thereof  without  tbe  State, 
or  by  publication,  lu  either  of  the  following  cases: 

L  Where  it  ia  to  be  aerved  upon  n  foreign  corporation,  or 
Dpan  a  person  who  is  not  a  resident  of  the  State. 

2.  Where  the  person  to  be  served,  being  a  resident  of  Ch9 
8tftt«,  has  departed  therefrom  with  intent  to  defrand  his  cred- 
itors, or  to  avoid  the  service  of  process. 

3.  Where  the  person  to  be  served,  whether  an  adult  or  an 
infant,  ia  a  resident  of  the  State,  but  is  temporarily  absent 
therefrom. 

4.  Where  the  person  to  bo  served  ia  a  resident  of  the  State, 
or  a  domestic  corporation,  and  an  attempt  waa  made  to  serve  a 
citation,  issued  from  the  sainp  Burrogntc'K  court,  upon  the  pre- 
sentation of  the  same  petition;  before  the  expiration  of  tbe 
Hmitation  arollcable  to  the  enforcement  of  the  claim  act  forth 
in  the  petition,  aa  Bxed  in  chapter  fourth  of  thia  act;  and  the 
limitation  would  have  expired  within  eiily  dnys  next  preceding 
the  application  for  the  order,  if  the  time  had  not  been  extended 
by  tbe  attempt  to  serve  tbe  citation. 

Hw  t  asn.  pHt. 

I  XBX3.  Id.)  upon  persona  nnknowii,  ete. 

The  ■nrrogate  may  also  make  an  order,  directing  tbe  service 
of  ft  Htation  without  the  State,  or  by  oubHcation,  in  either  of 
the  following  cases; 

1.  Upon  s  party  to  whom  a  citation  Is  directed,  either  by  hia 
fnll  name  or  part  of  his  name,  where  the  surrogate  is  satisfied, 
bf  affidavit  that  the  residence  of  that  part;  cannot,  after 
dOigeot  tnqoir;,  be  awertained  by  tbe  petitioner. 
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2,  Upon  one  or  more  unknown  creditors,  nest  of  kin,  lesatoa. 
heirs,  devisees,  or  other  pers<ms  iueiuded  in  a  class,. to  wbom  > 
.   citation   has   been   directed.   desiiniatinK   them   b;  a   gt^D^ral   de- 
BcriptioD,  as  prescribed  in  this  article. 

I  XB24.  [AH'd.  1H81,  1B»9.]  Order,  nhca  and  bon-  wiilei 
ooDtfrDta  tb«reof* 

Wtere  an  order,  directing  the  Bervlce  of  a  cltatiou  withoat  the 
State,  or  by  publication,  is  made  as  prescribed  lo  either  of  tb? 
last  tH'o  sections,  the  piirty  npplyiiiK  therefor  must  pmduce  proof, 
by  affidnvit  or  otherwise,  lo  tbe  Katlsfoction  of  the  surroKste. 
that  tbe  cau^  is  one  of  thuste  speciGed  in  those  sections.  Tbe 
order  must  direct  that  service  of  tbe  cltntion,  npun  the  portam 
named  or  describMl  in  tbe  order,  be  made  by  publication  of  tbr 
citation  la  two  newspapers,  dcuguated  as  prescribed  in  thia  ani' 
de,  unless  from  the  petition  it  appears  that  the  estate  auionnlx  tu 
less  than  two  thousand  dollars,  in  which  case  oul;  one  newgpapn 
shall  be  designated,  for  a  specified  time,  which  the  surrogate  di-enn 
reasonable,  nvt  less  tbun  once  lu  each  of  six  suiwiBsiTe  wivk», 
or,  at  the  option  of  the  petitioner,  bs  delivering  a  cupf  of  Ihe  cita- 
tion, without  the  State,  to  each  |)er8<in  so  named  or  described, 
in  person,  and  if  the  person  U>  be  Berred  is  an  Infant  under  tlie 
age  of  fourteen  years,  also  to  the  person  with  whuiii  ho  Is  •<>- 
jouming  or,  it  the  service  is  made  uiMju  a  corporatiou.  to  an  officn 
thereof  specified  in  section  four  hundred  and  tblrty-one  or  fonr 
hundred  and  thirty-tu-o  of  this  act.  It  must  also  contain  either 
a  direction  that  on  or  before  the  day  of  the  first  publication,  the 
petitioner  deposit.  In  a  specified  post-office,  a  copy  of  the  citation 
and  of  tbe  order,  contained  in  a  securely  cloocd  poet-paid  ivrapper. 
directed  to  the  person  to  be  served,  at  a  plai-e  aperiSed  in  th* 
order,  and.  if  the  person  to  be  served  is  an  Infant  under  the  ace 
of  fourteen  years,  a  further  copy,  likewise  coataiued  in  a  twi-nrely 
closed  [>ost-paid  wrapper,  directed  to  the  person  witlj  whom  snch 
infant  is  sojourning  or,  a  stnteutcnt  that  the  stu-roicate.  beini 
satisfied,  by  the  affidavit  upon  which  the  order  was  grantnl.  that 
the  petitioner  cannot,  nith  reasonnble  diligence,  ascertain  a  place 
or  places  where  the  person  to  be  served  would  probably  receive 
matter  transmitted  through  the  post-oiBce,  dispeuBM  with  the  de- 
posit of  any  papers  therein. 
SHlMa,anMfI..18M,Dta.Me.   In  effect  Sept  1,  IM 

I  MSB.  [Ast'd,  ISSa.]  Wkat  time  r*«vlrml  tor  delivery 
•t  copr,  etc. 

Where  service  is  made  by  delivering  n  copy  of  the  dtatimt 
without  the  State,  pursuant  to  an  order  made  aspr^stvlbed  in 
the  last  section.  It  must  be  made,  if  within  the  United  State* 
at  least  thirty  days,  if  withoot  the  United  Statea.  at  least  furty 
days,  before  the  return  day  of  the  citation.  Proof  of  publication, 
deposit  or  delivery  may  be  made  as  prencribed  in  »ectl<Mi  444 
of  this  act. 

te:  I..  18ST.  rti.  «n.      8:  L.  IBM,  cb.  BS4.  |  1  «  HOk 
:  m  Edm.  121)^  2  B.  8.    «1,  62,  II  S%  S*  O  l^dM.  U). 

I  Mas.  Service   apoa  m  corpomUon,  lafaat,  lanrnMc,  Wtaa 

Service  of  a  citation  must  be  nisile  upon  an  infant  under  Ibv 
aire  of  fourteen  ycnrs.  a  person  judiclnlly  declared  to  be  incgi 
petent   to   mannce   his   afFsIrs   ^y   reason   of   lunacy,    Mtocr,  ar 
habitnal  drnnkcnness,  or  a  corporation.  In  the  manner  preaoribcd  - 
for  personal  wrvice  of  a  summons  upon  anch  a  penoi^  cr  apn^ 


•e  U  41 

<:  L.  » 
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n   corporation.   In   article  first  of   title   first  of  chaptcc  fifth  ot 


Where  a  peovon.  cited  or  to  be  cit^,  Is  an  infant  oC  tbe  ag« 
nt  foDTteeii  jean  or  apw^^  or  where  the  surrogBte  bae,  In  his 
iqiiuion,  n.'asoiiable  gronnda  to  believe,  that  a  person,  cited  or 
to  be  cited,  i«  an  habitual  drunkaid,  or  for  on;  cause  meutaJlr 
incapa-bte  ndeqnatelr  to  protect  his  rights,  although  not  judicially 
declared  to  be  incompetent  to  maaase  his  affairs,  the  surrogate 
mar.  in  his  diacretion,  with  or  without  an  application  therefor, 
and  in  the  interest  ot  that  person,  make  an  order  requiring  that 
a  copy  of  the  citation  be  deliyercd,  in  behalf  ot  that  person,  to 
a  person  designated  in  the  order;  and  that  SH'vice  of  the  cita- 
tion shall  not  be  deemed  complete  nntH  anch  delivery.  Where 
Ihe  person,  cited  or  to  be  cited,  is  an  Infant  under  the  age  of 
fonrteen  years,  or  a  pCTson  judicially  declared  to  be  iacompetent 
to  manage  his  affairs,  by  reason  of  Innacy,  Idiocy,  or  habttnal 
drnubcnncsB,  and  the  sDirogate  has  reasonable  ground  to  betiere 
that  the  interest  of  the  pmon,  to  whom  a  copy  of  the  citation 
was  dellTered,  In  behalf  of  the  infant  or  Incompetent  person, 
fa  adverse  to  that  of  the  infaut  or  incompetent  person,  or  that 
for  any  reason,  he  is  not  a  fit  person,  to  protect  the  latter'i 
rights,  the  Bnrrogate  may  likewise  make  such  an  order;  and 
as  a  part  thereof,  or  by  a  separate  order,  made  in  like  manner 
at  any  eta^  of  the  proceedings,,  he  may  appoint  a  special 
gvardlan  ad  litem  to  conduct  the  proceedings  in  behalf  of  the 
Inoompetent  person,  to  the  erclnaion  ot  the  committee,  and  with 
the  same  powers,  and  sabject  to  the  same  IlabiUtiea,  as  a  com- 
mittee of  tbe  property. 

I..  1ST2,   Dt.  «e3  »  tUtnt.  4Sm. 

f  aKS8.  [Am'd,  ISSe.]  AppHrsBcei  IiinT  nmde,  nmd  ««««« 
Uiereof. 

In  n  sarrognte's  court,  a  party  of  full  age  may,  nnless  he  has 
be«n  JadlciaflT  declared  to  be  Incompetent  to  manage  his  affairs, 
pronecnte  or  aefend  a  special  proceeding,  in  person  or  by  attorney 
refEnlarly  admitted,  to  practice  in  the  courts  of  record,  at  his 
electioii;  except  In  a  proceeding  to  pimisb  him  for  contempt,  or 
where  be  is  reqalred  to  appear  in  person,  byspecial  provision  of 
law,  or  by  a  special  order  of  the  surrogate.  The  issue  and  eervice 
of  a  citation  may  he  waived  by  a  party  in  any  proceeding  by  an 
inBtmineDt  in  writing.  aeknowledBed  or  approved  as  adeed  enti- 
tlpd  to  be  recorded,  or  by  jversonn]  apoearnnce  or  liy  his  attorney 
with  written  aiithorizatioo  execnted  aud  acknowledged  aa  a  deed 
and  filed  in  the  office  of  the  nurroBiite.  The  ajipcarnnce  ot  a 
party,  against  whom  a  citation  hns  been  iBsned,  has  the  same 
elftHTt,  as  the  appearance  of  a  defendant,  in  an  action  bronght 
in  the  (jopreme  conrt. 

L.   ISQO.  eb.  Sm.    In  cffwt  Sept.  I,   I8M.    See  H  M,  424,  TM^ffi.  inta. 
I  2IISS.  SnrraKate's  father  or  nan  not   to  practlo*  'betor« 

A  anrrogete'B  father  or  son  shall  not  practice  or  be  employed 
aa  attorney  tw  coonsel.  In  any  case,  In  which  his  partner  or  cl^ 
Is  prohibited  fay  law  from  so  practicing,  or  being  empioyed. 

Ii.  IBM,  cfa.  too.  I  4  (4  Mm.  ««).    Beo  |  SO,  Utta. 
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I  SBSOb  SpeoiBl  snardlKK)  wbea  to  be  ayyolated. 

Wbere  a  port;,  who  i»  au  infuit,  does  not  appear  I9  Uii 
eral  euardiiuii  or  where  a.  part;,  wbo  is  a  luaatic,  idiot  or  hati 
drunlfard,  does  not  appear  by  ntg  cummittt>e,  the  sunogatt 
appoint  a  competent  and  respuDBibli;  pt^rsaii,  to  appear  ai  ^ 
guardian  for  tUat  party.  Where  tiii  Infmit  appears  br  his  fc 
saardian,  or  where  a  lunatic,  idiot,  or  habitual  dmnlcaid,  in. 
bf  his  coniinittee,  the  surrogate  mUEt  inquire  ioto  the  lac^ 
niuet,  in  like  manner,  appoint  a  special  guardian,  if  there  it 
ground  to  ouapose  that  the  mtereeC  of  the  general  gnardia' 
committee  is  adverse  to  that  ol  the  infant,  or  incompetcDl 
Bon;  or  that  for  any  other  reason,  the  intereetB  of  the  k 
require  the  appointment  of  a  apecial  guardian.  A  penoD  ca 
be  appointed  Huab  a  special  Kuardlan,  unless  his  wriltea  CM 
IB  filed,  at  or  l)efore  the  time  of  entering  the  order  appointinfl 
3«e  2  R.  S.  100.  (  3  (2  Edm.  lU).  snl'il:  L.  18BT.  eb.  MO.  I  n  Ml 
«M>;  I.,  1BS3,  rh.  363,  )  «  («  Bdm.  IM);  L.  13T0.  .au  ITO.  i  «  (I  IdM.) 

L.  18T2,  ch.  eaa,  I  2  (a  Mm.  tn).  " 

I  2KS1.  Notice  of  proecedliura  to  avpolBt  ■»< 

ISD. 

Where  a  person,  other  Ihnn  tbe  infant,  or  the  cotmDJttM  «( 
Incompetent  person,  applies  for  the  q>poiittment  td  ■  M 

guardian,  bb  prescnbeo  in  the  last  section,  at  least  ei^  ■ 
notice  of  the  application  must  be  personally  seirved  upoa 
infant,  or  incompetent  person,  if  he  is  within  the  State,  tadi 
upon  the  committee,  it  any,  in  like  manner  aa  a  citstion  fl 
quired  by  law  to  be  serred.  But  except  in  a  case  specified  iaj 
hfth  of  this  chapter,  the  surrogate  may,  by  an  order  to  a 
cause,  prescrilw  a  shorter  time,  aud  direct  the  aerrice  tl 
order  lo  be  made  in  such  a  manner  as  he  deems  proper^ 
application  may  be  made  at  the  time  of  presenting  the  pet" 


I  BB82.  Proof  of  serTlee 

Proof  of  service  of 
surrogate's  con 
for  proof  of  s  ... 

court.    In  every  other  case,   proof  o. „  —    _ 

affidavit;  or,  whore  tiie  person  served  is  of  full  age  and  nw  J 
competent,  by  a  written  admissioQ  signed  by  Mm,  ,~——^ 
with  proof,  by  affidavit  c       "         '  "  ""'  '~' 


I  2BB3,  n^rltten  pleadlncs  Bftr  h*  repaired. 

The  surrogate  mny,  at  any  lime,  require  a  party  ti 
ten  petition  or  answer,  containing  a  plaiu  and  conci) 
of  the  facts  coostitliting  his  claim,   objection  or  defence, 
demand  of  the  decree,  order,  or  other  relief,  to  which  hew 
himself  to  lie  entitled.    The  surrogate  mny  require  tbe  V 
'     '  rified.  and  a  copy  thereof  t     ' 
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petiUoD  is  ezpresBlr  required  by  tbia  act,  a  petition,  or  the  answer 
thereto,  mar  be  preeented  oraUr;  in  which  vaav,  th«  BUbatauiie 
thereof  must  be  eutered  ia  the  recordH  iit  the  caucts. 

I  aa34.  VerlflcftUon  thereof. 

The  proviHions  of  scctionE  623,  524,  525,  and  526  of  thJK  act 
apply  to  a  verifi<:ation  made  parsuaat  to  Lhia  chapter,  and  to  the 
petitioD  or  otlii^r  uii|>er  ao  verified,  where  Ihef  can  be  ao  applied 
ID  BVbstftnee.  without  regard  to  the  form  of  the  proceeding. 

I  XB3&.  PnbllcatloiL.af  cltatlom,  eto. 

Where  a  provision  of  this  chapter,  or  an  order  made  pursuant 
to  such  a,  provision,  directs  the  publication  of  a  citntioii.  notice  or 
other  paper,  or  the  service  thereof  by  publication,  the  publication 
miut  be  made  in  a  newspaper  published  in  the  coantf.  The 
Barr<%ate  may,  also,  in  hia  diacrelion,  direct  the  publication 
thereof  in  any  other  newspaper  published  in  the  same  or  another 
county,  as  he  deetna  proper,  for  the  purpose  of  Riving  notice  to 
the  persong  intended  to  he  served  or  notified.  If  no  newspaper 
}a  publiahed  in  the  connty,  the  citation,  notice,  or  other  paper, 
■nnat  he  published  in  the  newspaper  printed  nt  Albany,  in  which 

,.  111). 

Id  effect  Sept.  1, 

I  3537.  lAu'd,  1S8Z.]  Mvuer  P*ld  Into  eovrt  >nd  ■ecnrl- 
tlea  tnkeni  hovr  disponed  of. 

Where  a  statute  requires  the  payment  of  money  into  the  surro- 
^te's  court,  or  the  deposit  of  a  aecurity,  tor  the  payment  of 
muDey,  with  the  surrogate,  the  uame  must  be  paid  to  or  deposited 
with  the  county  treauurer  of  the  county,  10  the  credit  o(  the 
fund,  or  of  the  estate,  or  of  the  special  procii-din^;  iinlcKs  th<> 
statute  contains  special  directions  for  another  ilispositiou  thereof. 
Kach  security  so  depositeil  with  the  coimty  treasurer,  must  be 
held  and  disiiosed  of  by  bim,  subject  to  the  direction  of  the 
Btirroeate's  court;  except  that  he  must,  unlets  otherwise  so  di- 
rected, collect  the  principal  and  intcreat  Hcciired  thereby.  All 
money  colleeti'd  by,  or  paid  to  the  comity  trcaaiirer,  ns  preacriljed 
in  thin  section,  must  be  held,  nianaRed,  Invcaliil,  nnd  disposed 
of  by  him.  in  like  manner  as  money  paid  into  the  aupreroe  <'Ourt 
in  A»  action  pending  therchi.  The  rcgutalions,  containtMl  in  the 
general  rules  of  practice,  as  specilicil  in  section  744  of  this  net, 
and  the  provisions  of  title  third  or  cliapler  eighth  of  this  act. 
apply  to  money  paid  to  and  securities  deposited  with  the  county 
treasurer,  as  prescribed  in  this  aection;  except  that  the  surrogate's 
court  exercises,  with  respect  thereto,  or  with  rcsiu'cl  to  a  se- 
(urity.  in  which  any  of  the  money  has  been  invested,  or  upon 
which  it  has  been  loaned,  the  power  and  authority  conferred  tipon 
the  anpremc  court  by  section  T47  of  this  net. 

I  2K3K.  Cert«.li>  proTlflloaa  mBde  Rt>plle>ble  to  proeeed- 
imtc'   'b  aBrroB-ntea*  cooPts. 

Except  where  a  contrary  intent  is  expressed  in.  or  plainly  im- 
plied from  the  context  of.  a  provision  of  this  chapter,  the  follow- 
ing portion  of  this  act,  to  wit:  title  first,  and  articles  third  and 


1 
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fourth  of  title  sixth,  uf  chapter  eisbth,  and  articles  find 
Becond  o(  title  third,  of  cliupter  ninth,  applj-  to  BurriMiiat™'  t 
and  tu  the  proceedinKS  thereiu,  so  fur  an  they  can  be  amili 
die  substniii-i.'  and  aubjec-t-matter  of  u  proctwdiog,  without  r 
to  ita  form. 
L. len, ob. uo,  ITT  (4  8dm.  sfny.i  k,  &  921,  is  n  tom.  aan. 

703 


D,g,t,ioflb,GoOgic 


ARTICLB  BEJOOITD. 

Hearmg;  including  trial  bgjvry  and  refen 

Ste.  I8M.  T«IlmoB7   of   »gal.   ilili,    or    iDflrm    wllneaa. 


2641,  TrlBl  by  iaij. 

3Ma.  Appeal  tiom  order  HwrwipoD. 

I  2630.  Tcatlnour  of  ■■rd,  iilok,  or  iDBrm  wltBcaa. 

Upon  the  applicatioD  of  &  \\aiij  to  a  apocinl  proceediDg,  and 
upon  proof,  by  sfiidavit,  to  the  satisfnctiou  of  th*  Burrogate, 
that  the  tCBtimoiiy  of  a  wilnuKs  iu  Ills  count)',  who  in  so  aged, 
sick,  or  iafirni,  as  to  be  auable  to  altond  before  him  to  be  exam- 
inod,  ie  material  and  in'ccssarr  to  the  apiilicaut,  the  Burrognte 
must,  where  the  Hnednl  jirocerdinK  was  inslituled  to  procure  the 
probate  or  retocalion  of  probate  of  n  trill,  mid  in  nny  other  euae, 
may,  in  hia  disen'tloii,  procceil  to  the  place  where  tlie  witnesa  Is, 
and  there,  as  in  open  eoiirt,  take  hia  examination.  Such  a  notice 
ot  the  time  and  place  of  taking  the  exnminntioii,  ns  the  surrogate 
pn^acribes,  must  be  given,  by  the  party  ajlplying  t'lerefor,  to 
each  other  imrty,  except  to  a  party  who  has  foiled  '. ;  appear 
aa  required  by  the  citation.  The  surrogate  may  also,  in  his  dia- 
cretion,  require  notice  to  be  given  to  any  other  peraon  interested. 

L.  UtST.  rb.  4ea.  I  la  (4  &dm,  we),  am'di  U  1841,  cb.  iSS,  (I  1,  2,  S  (4 
Bdm.  Soir.     s«  I  asOT. 

I  2S4(K  [An'd,  1881.]    Id.)   In  nnather  coantT. 

Id  a  case  apeelfied  in  the  last  section,  except  that  the  wilneas 
la  in  another  county,  where  the  wltnetw  ia  a  subscribing  witnesa 
to  a  will,  if  the  aurrogate  has  good  rcnaon  to  LclieTe  that  the 
witness  cannot  attend  before  him,  within  a  rensonnlile  time,  to 
which  the  hearing  may  be  adiowrned,  he  nay  make  an  order, 
directing  that  the  witnesa  be  examined  before  the  aurrogate  of 
the  eonnty  in  which  he  ia;  snecifying  n  d.iy,  on  or  before  which 
a  certified  copy  of  the  order  muBt  be  delivered  to  the  latter  sur- 
rogate; nod  directing  notice  of  the  examination  to  be  given  to 
snch  perfiona,  and  In  such  manner,  n&  he  thinks  proper.  A  copy 
of  the  order,  attested  by  the  tu>n\  of  the  aurrogate's  court,  must 
be  transmitted  hy  him  to  the  anrrogate  designated  in  the  order, 
lofcether  with  the  original  will,  where  the  testimony  relates  to 
the  ezecntion  of  a  written  will.  The  latter  aurrognte  mast  there- 
upon, on  the  day  specified  in  the  order,  or  on  another  day  to 
which  he  may  adjourn  the  examination,  take  the  examination  of 
the  -wltneaaee.  aa  if  he  ponsesBed  original  jnriadiction  ot  the 
special  proceedlNg.  The  examiuation,  after  it  is  reduced  to  writ- 
ing and  anbecribed  by  the  wltnefM  or  otherwise  duly  authenticated, 
tc^ether  with  n  statement  of  the  proceedings  upon  the  execution 
of  the  order,  must  be  cerlified  by  the  surrogate  taking  the 
ezaminatlon,  attested  by  the  seal  of  his  court,  and  returned 
without  delay,  with  the  original  will,  if  any,  to  the  surrogate 
who  directed  the  examination,  by  whom  all  those  papers  must 
be  'filed.    And  in  the  other  cases  named  In  said  section  two  thoa- 

Toa 


g§3S41-45  SURKOGATES'  COURTS.  c.  18.L!.».' 

eead  five  huodrod  and   thtrtf-uine  he  may  appoint  t  nlene 
take  the  testimony  uho  shall  report  the  Biuue  tu  the  Mid  nn 
gate.    Ac  examination  bo  taken  has  the  same  effect  as  il  it  ■ 
taken  before  the  latter  surrogate. 
L.  1S37.  cb.  460,   II  13,  14  and  IB.  im-d  18S1. 

)  2541.  DntT  of  •teniiBrapher.  i 

The  stenographer  of  a  BurroKBte'a  coatt  most,  tutder  tlw  A< 
tion   ot   the   aurrogate.   take  full  steoographic  notes  ot  ill  |> 
eeedings,  in  nhieh  oral  proofi  are  given,  except  where  thf  aw  ^ 
gate  otherwise  directs.    The  testimony   must  be  iegiblj  Trim 
out  at  length  by  hiui,  from  hia  uotes;  and  the  minuiM  tbmi 
aa  so  wrilten  ont,  must,  after  being  authenticated,  as 
in  the  next  aection,  be  filed  in  the  surrogate'^  office. 
L.  ISTl,  cb.  871,  part  ot  f  t  19  Edm.  231).  am'd.    See  Co.  Pi 
1  9B4a.  tAm'd,  1881.]    Row  mlaatca   of  teslliBaa! 


must,  before   being  filed,  be 

_.    , hesl 

^r  the  C'lprk  of  the  surrogale's 
effect  that  they  nre  correct. 

h.  ISTT,  ch.  SOB,   I  3,  Bm'd  1881. 

I  3S4S.  Id.)  to  be  bomnd  Id  tbIiiibcbi  ote. 

In  the  city  Rnd  county  of  New- York,  in  the  conDty  o(  Kii 
and  in  any  other  county  where  the  superrisors  so  diifct,  I 
minutes  of  tCHliniony  written  out  by  the  stenographer  mw* 
bound,  nt  the  exjicnse  of  the  county,  in  volumes  ot  conTfM 
size  and  shape,  indorsed,  "  Stenographic  minutea  ".  and  nnolxi 
consecutively-.  ■  Upon  tlie  record  of  a  decree  made  in  aor  e 
tested  matter,  the  stirrogate  must  eanse  to  be  made  anas* 
referring  to  each  volume  of  the  stenograpbie  minntes,  and  In  < 
pages  thereof,  containing  any  testimony  relating  to  the  mstM 

Id.,  a  1  HDd  2:  Co. 

I  21144.  Brqaeat,  et«.,  doea  not  )lla«iia]ltr>  ete.)  wItaMik 

A  peraoii  is  not  disquulified  or  excused  from  testifying  r«r 
Ing  the  execution  ot  a  will,  by  a  provision  therein,  whetta 
beneficial  to  him  or  otherwise. 

SutnUtuta  tor  2  It.  S.  ST.  0.^,  g  6,  ind  iwrt  ot  |  M    (3  Edm.  CB). 

I  264B.  Exceptlona  upon  ■  trlkl. 

An  exception  may  Ik;  taken  to  a  ruling  by  a  aumigal*.  10 
the  trial  by  bim  ot  an  issue  of  fact.  Including  a  finding,  «■ 
refusal  to  find,  upon  a  question  of  fact,  in  a  case  where  anw  j| 
exception  may  be  taken  to  a  ruling  of  "*■"■  ' 
without  a  jury,  of  an  issue  of  fact,  ns  i 

of   title   first   of   clmpler   tenth   of   this   

that  arlicle,  relnllug  lo  Ihe  manner  and  effect  of  taking  sua  ■ 
eicpptiou,  and  the  sctllenent  ot  a  case  containing  the  ei«tiwj 
apply  to  such  a  trial  l)erore  a  RurroKate:  tor  which  nnrpose."] 
decree  ia  regarded  as  a  judgment,  and  notice  ot  an  fi^W 
may  lie  filed  in  the  surrogate's  ofliee.  Upon  such  a  "~J 
snrrogalc  must  file  in  his  oSice  his  decision  in  writii>ti  i"** 
T04 


si 


c.  18,  (.  2.  a.  2      BEFBRBKCE8;  JURY  TRIAL.  f «  2MQ^1 

must  statp,  separnlel]',  the  fflotB  touiKlaiid  the  conclusions  o[ 
law.  Either  party  may.  upou  the  settlement  ot  a  caac,  rwiueflt 
a  finding  upon  nnr  question  of  fact,  or  a  rnllng  npon  any  quee- 
fion  of  law;  and  an  (exception  may  be  taken  to  anch  a  finding 
or  rnlinic.  or  to  n  refusal  to  find  or  rule  accordingly.  An  appeal 
from  a  decree  or  an  onJer  of  a  mirrogate's  court  brings  up  for 
rovicw.  Ijy  each  court  to  which  the  apiicnt  is  carried,  ('nch  de- 
cision, to  which  an  exception  is  duly  takfn  by  the  appellant,  an 
preB<'ribed  in  thin  section.  But  such  a  decree  or  order  shall  not 
be  reversed,  for  an  error  in  admitting  or  relecting  evidence,  un- 
less it  Bppeara  to  the  appellate  court  that  the  exceptant  was 
net^esaarily  prejudiced  thereby. 
8w  H  SSS-mg.  ante. 

r  qneattQii 

_r  revocation  of  probate  ut  a  will,  the  surrogate  may,  in  bis  dia- 
cretioD,  ai)poiDt  a  referee  to  lake  and  report  to  the  Burro^ate  the 
eridence  iqwn  the  (actB,  or  upon  a  specific  question  of  (act;  to 
examine  an  account  rendered;  to  hear  and  determine  all  auestlona, 
arising  upon  the  settlement  of  such  an  account,  which  the  surro- 
nate  has  power  to  detemiiue;  and  to  make  a  report  thereon;  sub- 
ject, however,  to  conBrmatioQ  or  modification  by  the  surrogate. 
Socb  a  referee  has  the  same  power,  and  is  entitled  to  the  same 
compensation  as  a  referee  appointed  by  the  supreme  court,  for  the 
trial  ot  an  issue  of  fact  in  an  action;  and  the  provi3ie)n8  of  this 
act,  applicable  to  a  reference  by  the  supreme  court,  apply  to  la 
reference,  made  as  prescribed  in  this  section,  so  far  as  they  can 
be  applied  in  substance  without  regard  to  the  form  of  proceeding. 
The  surrogate  of  the  county  of  New  York,  may,  on  the  written 
consent  of  all  the  parties  appenriiig  in  il  probate  oine,  nppoint  a, 
referee,  or  may,  in  his  discretion,  direct  an  assistant  to  take  and 
report  the  testimony,  but  without  authority  to  pass  upon  the  is- 
snea  involved  therein.  Ilnlcfls  a  referee's  report  is  passed  upon  ■ 
and  confirrned.  approved,  modified  or  rejected  by  a  surrocate 
irithin  nlnty  days  after  It  has  been  submitted  to  hira,  It  shall  be 
deemed  to  have  been  confirmed  as  of  course  and  a  decree  to  that 
effect  may  be  entered  by  any  partj'  interested  in  the  proceeding 
upon  two  days'  notice. 
I.UXV<!k.nblSiSBi'ilMaii  1.18(0,  oh.  IMi  I^im  olL  Kl.  InaOeetSept.  1,  ISW. 
fWMT.   [Am'd,   18WC)    Trial    by  Jnpy. 

The  surrogate  may,  in  his  diHcretinn,  make  an  order  directing 
tbe  trial  by  jury,  at  a  trial  term  of  the  supreme  court  to  be  held 
within  the  county,  or  in  the  county  court  of  the  county,  of  any 
pontroverted  question  of  fact  arising  in  a  special  proceeding  for 
the  disposition  of  the  real  property  of  n  decedent,  as  prescribed 
in  Hlle  fifth  of  this  chapter.  The  order  must  state  distinctly  and 
plainly  each  question  of  fact  to  be  tried,  and  it  is  the  only  au- 
thority needed  for  the  trial.  Either  of  the  surrogates  of  the 
county  of  New- York  may,  In  his  discretion,  make  an  order  trana- 
ferring  to  the  supreme  court  any  special  proceeding  for  the  pro- 
bate of  a  will  pending  before  him,  or  in  the  court  over  which 
he  presides,  and  thereupon  the  issues  of  fact  arising  in  such  pro- 
ce«ding  shall  be  heard  and  determined  by  the  supreme  court. 
The  onlfr  transferring  such  proceeding  Is  the  only  authority 
necessary  for  the  trial  in  the  supreme  court  of  such  is.sues  of 
f«ct.  Such  issues  of  fact  shall  bo  tried  by  jury,  and  the  verdict 
-  can  be  reviewed  only  by  a  motion  (or  a  new  trial  upon  the  min 
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utca  ot  the  judge.  Sucb  motion  mast  be  made  within  t«n  i 
after  the  verdict  ia  rendered.  A  new  trial  may  be  grantei)  ■ 
exceptions,  or  becnnae  the  verdict  was  reuden-d  upon  insuOa 
evidence,  or  is  against  the  evidence  or  the  weight  of  evidence.  L 
appeal  lies  to  the  appellate  diviaion  of  the  nupreme  court  [runfl 
order  granting  or  refusing  a  new  trial.  An  appeal  muiii  "--  •-*- 
by  serving  written  uotiee  of  appeal  upon  thi'  diTk  of  the  o  . 
npon  the  attorney  for  the  respondent,  within  ten  days  after  d 
■ervice  upon  the  attorney  for  the  aMiellant  of  the -order  apr 
from,  and  ot  written  notice  of  the  entry  thereof.  Tbe  i__ 
shall  be  heard  upon  a  case  contaiuins  all  the  eridenee:  and  a 


e  heard  upon  a  case  contaiuins  all 
1  the  admission  or  exclnsion  of  evidi 


ruling  or  direction  of  the  judge  upon  the  trial  may, 
cretion  of  the  court,  be  disregarded  if  substantial  ju!=tice  i 
not  require  that  there  should  be  a  new  trial.  If  a  oiotioB  t« 
aside  the  verdict  be  uot  made,  or  if  at  the  termination  of  t 
proceedings  for  its  review,  tlic  verdict  ia  sustained,  the  eu| 
court  shall  certify  to  the  surrogate's  court  the  verdict,  ' 
shall  be  final  and  conclUBive  upon  the  parties  to  the  litiKatioi.  _ 
their  privies.  Thereafter  all  proceedings  relating  to  the  -will  m 
to  the  estate  of  the  decedent  shall  be  had  in  the  surrogate's  «W 
The  original  will  shall  be  returned  to  the  sttrrogate's  court  at  9^ 
time  the  verdict  is  certified  thereto.  The  costs  shall  be  taxed  f 
the  surrogate's  court,  and  shall  be  the  same,  and  shall  be  awaft 
in  the  same  mLinoM  as  if  the  proceedings  had  been  beard  by  tl 
surrogate. 

2  B.  a.  inz.  part  of  |  11  (2  Edm.  IDSI,  anft;  L.  IS4T,  cb.  SSO,  1  4E  (4  ■ 
MS).    See  |  S23,  mte;  I^  IBM.  ch.  OM. 

1  Sa4H.  [An'd,  ISVS.}  Review. 
A  trial  by  jury  pursuant  to  an  order  made  In  a  proceeding  fl 
the  disposition  of  the  real  property  of  a  decedent,  made  as  p 
scribed  In  the  last  section,  can  be  reviewed,  in  the  Sr^t  install— 
only  upon  a  motion  for  a  new  trial.  A  new  trial  miy  be  gnnbi 
by  the  surrogate  or  the  conrt  in  which  the  trfat  took  place,  or,  ' 
it  took  plaoe  at  a  trial  term  of  the  supreme  court,  by  the  ■_ 
preme  court,  in  a  case  where  a  new  trial  of  speciGc  queations  A 
fact,  tried  by  a  jury  pursuant  to  an  order  for  such  trial  made  8 
an  action,  would  be  granted.  The  verdict  of  tbe  jury  must  lH, 
certified  to  the  surrogate's  court  by  the  clerk  ot  the  conit  ■ 
which  the  trial  took  place. 

M.,  remalDder  <X  I  H,  xm'd.    See  ||  luDl  and  10U3,  iiite:  L.  li 

I  3B4&.  Appeal  from  order  thereupon-  ' 

An  appeal  may  be  taken  from  an  order,  made  upon  a  motiM  { 
for  a  rn-'w  trial,  as  prescribed  in  the  lost  section,  as  if  the  oHcr : 
had  been  made  in  an  action,  aod  with  like  eSecL  Costs  of  sodl ' 
an  appeal  may  be  awarded  by  the  appellate  court,  as  if  tbe  af- ' 
peal  wan  from  an  order  or  decree  of  the  surrogate's  court. 
Be«  I  tseo.  poM. 


D,g,t,ioflb,GoOglc 
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ARTICLE  THIRD. 

Decreet  and  orden,  and  the  enforcement  thereof.     Coals  and  feet. 
Sec.  3«M.  DeflnltlDD  at  "  flnal  ordei  "  ud  "  decree." 
aosi  Deriwior  oHler;  ivhen  svideBce  of'asaeli!'      '^ 


^ 


2S0T.  Tttt  at  the  innogatr. 

I  XnOO.  OcnallloM  ot  "  SbuI  order  "  ft>a  '•  decree." 
The  final  determination  of  the  rigbtK  ot  tLe  purlies  to  a  upecial 
proi'eeiUDK  ''i  a  surrogate's  court,  ia  styled,  iudiSereDtly,  a  final 
order,  or  a  decree. 

I  XSKl.  Decrre  mettllBK  au  aocoDBt.  to  contKln  BomauirT 
thereof. 

Encli  decree,  whereby  an  account  is  jiidk-iully  settled,  must 
cODtain,  in  Iht'  buily  thereof,  a  nummary  of  the  ni-couut  ns  set- 
tlo4l:  or  must  refer  to  bucIi  a  suiumary,  which  muHt  be  recorded 
la  the  same  book,  aDil  is  deemed  a  part  ot  the  ilvcree. 

L.   1837,  cb.  *ea,  I  S  (4  Bdin.  4ST),  imd.    See  |  249S,  Hitia.  4.  aatt. 

I  SnSS.  Deeree  or  ordert  wlien  evld«Boe  of  nnHctm. 
A  decree,  directiug  payment  by  an  ewciitor,  administrator,  or 
tewtamentary  trustee,  to  a  creditor  of,  or  a  person  interested  iu, 
the  estate  or  fund,  or  an  order,  permitting  a  judicmeat  creditor 
to  ixHUV  an  execution  nKsinst  an  executor  or  administrntor  is, 
except  npon  an  appeal  therefrom,  conclusive  evidence  that  thero 
■re  suffieleot  asxetii  in  bin  hands,  to  satisfy  the  Hum  tvhich  the 
decree  direi-tn  him  to  pay,  or  for  vhich  the  order  permits  the 

Z  B.  8.  us,  put  of  I  31  (2  Bdm.   lil).  loi'd, 

I  2BS3.  Decree  for  moneri  bow  docketed. 

Where  a  decree  directs  the  payiiicut  ot  a  sum  of  money  into 
conrt.  or  to  one  or  more  pt-rsouH  therein  dewicnati'd,  tlie  surro- 
gati*.  or  the  clerk  of  the  surrogate's  court,  must,  upnn  payment  of 
his  iees,  furnish  to  Boy  person  ap|)iyinft  therefor,  one  or  more 
tranncriptR,  duly  attexted.  statinK  all  the  pHrticularti,  with  re- 
spect to  the  derree,  which  ore  required  by  law  to  be  entered  in 
the  clerk's  docket-book,  where  a  judgment  tor  a  sum  of  money 
Id  rendered  in  the  Buprene  court,  so  far  as  the  provinionji  of  law, 
directing  such  entries,  are  applicable  to  such  a  decree.  Each 
connty  clerk,  to  whom  snch  a  transcript  is  prenented.  must,  upon 
payment  of  his  fees,  immediately  file  it,  and  docki't  the  decree 
ia  the  appropriate  docket-hook,  kept  in  bis  office,  as  prescribed 
bj  law  for  docketing  a  judgment  of  the  supreme  court.      The 
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docketinK  of  BDch  a  decree  has  th»  some  force  and  effect  I 
lieu  thereof  mar  be  Buspended  or  diBcharsed,  and  the  decKc  ■ 
be  assigned  of  uLtiafied,  as  if  it  was  BDch  a  Jndgmeiit. 

L.  letl.  fit.  UO.  Hn.  M  {4  Edn.  4Bm,  un-d;  I^  1B44,  A.  Wl.  1>  ((■ 
«n)i  li.  IHST.  cb.  Vsx,  i  S  (I  Edm.  IW). 

I  aaa4.  [Am'd,  isas.]  S!aforoe>ae*t  of  deerae  by  rav 
tla>. 

A  decree,  directing  the  payment  of  ft  Bam  of  moaej  into  cm 
or  to  one  or  more  parties,  mar  be  enforced  bj  an  exeoM 
ualnst  the  pioper^  of  the  part;  directed  to  make  tbe  panM 
The  ezecntlon  must  be  leaned  by  the  BiUTOgate,  or  tbe  cleck  i 
the  BDiTogate'a  court,  nnder  the  seal  ot  the  court,  and  maat  " 
made  returnable  to  the  court.  In  all  otb^  reapecta,  the  ~ 
Tlsiona  ot  this  acL  relating  to  an  execution  against  th« 

ot  a  jodgment  debtor,  issned  upon  a  Judgment  ot  the , 

court,  and  the  proceedlnin  to  collect  It,  apidy  to  an  erecnlicw 
Bued  from  the  BurroKate'B  court,  and  the  Collection  thercoC  * 
decree  being,  for  that  purpose,  regarded  as  a  judgment;  exi 
that  the  proceedioge  prescribed  In  title  twelfth  of  ch^itw  mn  ^^^ 
teenth  of  this  act,  if  fonnded  upon  such  a  decree,  most  be  tahM 
as  if  the  decree  was  a  Judgment  of  the  countr  court,  «r,  in  flj 
dty  of  New  York,  ot  tbe  supreme  court. 

a.,   rtmolDdw  ciI  I  St.  nm-d;  L.  ISSB,  ch.  MO. 
I  SSItO,  Id, I  br  panlBlkUkent  for  contenavt. 

In  eitlier  of  the  following  cases,  a  decree  of  a  BUrrogate'a 
directing  the  payment  of  mone;,  or  requiring  the  pertortnumee  • 
any  other  net,  may  be  enforced,  by  Berving  a  certified  copy  tbcna 
upon  Jhe  party  aKninst  whom  it  is  rendered,  or  the  officer  « 
person  who  is  required  thereby,  or  by  law,  to  obey  it;  and  it  h 
refueeB  or  wflfnily  neglects  to  obey  it,  by  pauishiug  him  for  J 
contempt  of  court. 

1.  When'  it  cannot  be  enforced  by  execution,  as  prescribed  Ik 
tbe  last  Hection. 

2.  ^Vhel'l;  part  of  it  cannot  be  so  enforced  by  execution;  U 
which  cuHi!,  the  part  or  iiarts,  which  caunot  be  so  enforced,  mat 
lie  eufurced  as  prescribeil  m  this  section. 

3.  Wlicre  on  execution,  iasncd  as  prescribed  In  the  last  sectw^ 
to  the  sheriff  of  the  Hurrosute's  county,  has  been  returued  hf 
him  wholly  or  partly  uusatistied. 

4.  Where  the  dcliuiiueut  is  an  (■xecutor,  administrator,  Kuardia^ 
or  testamentary  truBtee,  and  the  decree  relates  to  the  fund  or 
estiitc,  in  which  case  the  surrogate  may  enforce  the  decree  as 
prescribed  in  this  section,  cither  without  lEsuing  an  eiecuticM, 
or  after  the  return  of  an  execution,  as  he  thinks  proper. 

If  tliii  dcliuquunt  has  given  an  official  bond,  his  imprisonsaeMi 
bj  virtue  of  pruceediiigs  to  puoish  him  for  a  contempt,  as  !»•• 
scribed  in  this  section,  or  a  levy  upon  his  property  by  Tirtne  «C 
an  execution,  issued  as  prescribed  in  the  last  section,  does  naC 
bar,  suspend,  or  otherwise  aScct  an  action  against  the 
in  his  official  bond. 
L.lW7.cti,nG;II9,    Seellill,ante. 

"  ard«r|  "  bOTT  entoreeC 

■uurt,  made  or  entned  in  writl^L  ; 
...  .H  Btyled  an  order.  It  may  be  ^  I 
I  similur  order,  made  by  the  ■  ~~ 
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mart  in  an  action;  and  the  costs  are  the  same  as  apon  mich  a 
order,  and  may  be  tollectcd  in  like  uaDuer. 
See  I  TOT.  «nt«. 

1  SBSr.  COBtBt  how  BUM!*  parable. 

Eiscept  where  ii)eciul  proTiflion  is  otherwise  naade  by  law,  cogta. 
■warded  hj  a  decree,  may  Ije  made  payable  by  the  party  per- 
tunallr,  or  out  of  the  estate,  or  (nnd,  as  jnstlce  requires;  bat 
coetB,  other  than  actual  eipenses,  cannot  be  awarded  to  l>e  paid 
out  of  an  estate  or  fund,  which  is  less  than  one  thousand  dollars 
IB  ttmonnt  or  Tslne. 

2  R     S    221    t  10  (3  Edm.  tSSI;  L.  ISOQ.  I  IS*  (A  Kdm.  SSI):  L.  ISST.  cb. 

rea.  i  B  (7  £dm.  jes). 

I  •JtiBIH.   [Am'd,  1881.]     Id.)  when  awarded. 

The  award  of  costs  in  a  decree  is  in  the  discretion  of  tbe  sar~ 
iiiKnte.  except  in  one  of  the  following  cases: 

1.  Where  special  directions,  respecting  the  award  o(  costs,  are 
i-onfaint-'d  in  a  Judgment  or  order,  made  upon  an  appeal  from  the 
HnrroeBte'a  determination,  or  upon  a  motion  for  a  new  trial  of 
questions  of  fart  tried  by  a  jury;  in  either  of  which  casea,  costs 
miiRt  be  awarded  according  to  those  directions. 

2.  When  a  <iue«tion  of  fm-t  has  been  tried  by  a  jury;  in  which 
ease,  unless  it  is  within  the  (oreKoing  sobdivision,  the  decree 
miiHt  award  costs  to  the  siicceKsfii]  pnrty. 

3.  When  the  deeree  is  made  upon  a  contested  appKcation  for 
pmbiite  or  revocation  of  nrohnfc  of  n  will,  costs,  payoble  out  of 
the  estate  or  otherwise,  shall  not  be  awarded  to  an  unsaccesafu) 
contestant  of  the  will,  unless  he  is  a  special  tcuardian  for  an  in- 
fant, appointed  bv  the  surroftate,  or  is  named  as  an  executor  in 
a  paper  propounded  by  him  in  Rood  faith  as  the  last  will  of  the 
decedent:  hut  the  anrroitate  may  order  a  copy  of  the  stenoK- 
•~>iihpr'B  minutes  to  he  furnished  to  the  contestant  a  counsel,  and 
charge  the  expense  thereof  to  the  estate  if  he  shall  be  satisfied 
that  the  contest  is  made  In  (tood  faith. 

SeeSB.  8.ia;ll><IUni.  1Da),BikaSR.S.a,l»<IHdiii.<n. 


Oowts.  when  awarded  by  a  decree,  include  all  disbursements  of 
the  party  to  whom  thev  are  awarded,  which  mitcht  be  taicd  in 
the  supreme  court.  ■  The  sum  allowed  for  costs  must  be  fixed  by 
rhe  Biirroftste,  and  Inserted  in  the  decree. 

I  2SAO.  M.t  whea  tk*  save  aa  la  aappeve  eovrt. 

Whete  a  question  of  fact  has  been  tried  by  a  jury,  the  costs, 
■warded  sKafnst  the  unsncccssfnl  partr.  are  the  same  as  the 
taxable  costs  of  an  action  In  the  supreme  court.  The  costs  of 
sn  appeal,  where  they  are  awarded  in  a  surrocate's  court,  are 
the  same  as  if  they  were  awarded  In  the  supreme  court. 

g  MMl.  Wlhcn  snrpMrat*  to  Mx  anoaaf  •(  aoata. 

In  a  case  other  than  one  of  those  specified  In  the  last  section, 
Hie  surroKate,  upon  renderlnc  a  decree,  may.  In  his  discretion, 
fix  anrh  a  sum.  to  he  allowed  ns  costs.  In  addition  to  the  dis- 
hnrsements.  as  he  deems  reasonnlilp.  not  excpedlnR,  where  there 
ftaB  not  been  a  contest,  twenty-fixe  dollars,  or  where  there  has 
hM>n  a  contest,  seventy  dollars'  i>id.  in  addition  thereto,  where  a 
trial  or  hearing  upon  the  merits  before  the  surrogate  necessartlr 
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occupies  mor«  than  t 

and  where  a  motion ^ 

it  it  ia  granted,  aeveatf  dollars;  if  it  is  denied,  forty  dollars. 

i    ZSez.    (Am'd,    1881.]    Addltlea»l    «Uow&>e« 
RceoBBla. 

In  addition  to  the  antna  specified  in  the  last  twi 

•orrojtate  may,  in  his  discretion,  allow  to  an  eiet 

tiator,  guardian,  or  testamentary  trustee,  upon  a  judicial  a 

ment  of  hi*  account,  or  on  an  intermediate  Bcconntln^  reqata 
by  the  surrogate,  ench  a  sum,  aa  the  surrogate  deems  reosonaH 
for  his  counsel  fees  and  other  expenses,  not  exceeding  ten 

lars  for  each  day  occupied  in  tbe  trial,  and  DeceBBarilj' 

iu  preparing  bis  account  for  settletneut,  and  otherwise 
(or  the  trial, 
Sabitttuted  for  L.  IMS,  cb.  861.  (  S  «  Edm.  ISTt,  >Dd  U.,  A.  IUl 
I  SSOS.  AII«iT»B«e  apoH  bbIb  of  rsal  property- 
Upon   the  disposition  of  real  property  o(  a  decedent,  as  p 
scribed  in  title  fiftb  of  this  chapter,  the  execntor,  admiaistnit 
or  freeholder,  dtsposing  of  the  property,  must  be  allowed  br  t 
aiirrogntc,  out  of  the  proceeds  of  the  sale  brought  into  court,  I 
expenses;  and  be  may  be  allowed.  oQt  of  the  proceeds,  a  reasi 
sble  snm  for  his  own  services,  not  exceeding  five  dollar*  Cor  «■ 
day,   actually  and   neoessarily   occupied    by   him  in  diqmsing 
the  property,  and  such   a  further  sum  as  the  surrogate  thbi 
reasousble,  for  the  necessary  serTlces  of  bis  attorney  and  cm 
acl  therein. 
I..  1844,  eta.  SOO.  I  2  (4  Bdm.  «M).  mm'd. 


i  3UIA6.  Fees   of  Bppralaer. 

An  npprnieer  is  entitled,  in  addition  to  bis  actnal  expense*.  I 
a  sum.  to  be  fixed  by  tbe  surrogate,  not  exceeding  fire  dollsi 
for  ench  day.  actually  and  necessarily  occupied  by  liim,  in  mal 
ing  the  appraisal  or  inventory.  The  number  of  days'  servkd 
and  the  espenscs,  if  nny,  must  be  proved  by  the  affidavit  of  tk 
appraiser;  and  the  auma  payable  therefor  taxed  by  the 
and  paid  by  the  executor  or  administrator. 

L.  1ST3,  eta.  291  <e  Bdm.  SS«). 

1  XB6e.  Id.)  otber  oaeen,  KBd  wltneAaeik 
Encb  other  officer.  incladiuK  a   referee,   and   each  witnen,  i 

entitled  to  the  same  fees,  (or  his  serricee,  and  for  traveiliBK  a 
he  is  allowed  (or  like  services  in  tbe  supreme  com' 

2  B.  B.  fi»,  t  1»  (2  Bdm.  SO),  am'd. 

I  SCOer.  Feca  of  Ibe  ■arroaa.te. 

A   surrogate   shall   not   charge  or  reodve  any   (ee,   ezccpt  s« 

1.  Where,  in  a  caRC  i)roscrihpd  by  law.  or  In  nny  other  caM; 
npon  thi-  application  of  n  party,  he  goes  to  a  place,  other  thta 
his  office,  or  the  court  room  where  he  is  required  to  hold  coQft 
in  order  to  take  testimony,   he  may  charge,  and  receive  to  bk 

no 


ten  ceutB  lor  L-adi  uiUv  Cur  Boing,  and  the  same  aam 

ins- 

lUst  choree,  and  receive  to  the  use  of  the  couaty,  for  a 

paper,  ten  cents  for  each  folio,  ertept  where  the  board 

sora  have  allowed  hia  elerk  to  receive  fees  for  hia  own 

D  tbat  case,  bia  clerk  mar  change  and  receive  the  aame 

a.  340,  II  a  BAD.  US);  K  IBTO,  cli.  SBS;  L.  1844,  cfa.  300,  1  > 
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»T0.  Apfieal;   i 

SDTl,     [DtBnD«lU»     viuci.      uvi.       .vr»»», 

KTB.  TlDM  to  aiBWl. 

2BTI.  WIw  mnit  be  nuda  partlei. 

3071.  ApMil;   bow  Uken. 

2ffT&,  OenilD  prorlAloDi  of  cbapter  IS  nudfl  ippUctbla. 

3079.  App«d  miij  Iw  on  Ibe  Uw  or  Chs  UcU;  ca«  to  be  mad*,  ate. 

SBTT.  Securltj  to  perfect  appesi, 

S6T8.  Id.;  where  decree  li  for  moDar  or  deltmr  ol  proimtT,  ett 

SCT9.  SevnritT  to  iUt  pn>»edlii(i  Id  chh  of  commltuent. 

2IW0.  Atnonnt  of  nnderUUnBi  bow  flieil. 

3081.  ReqDliltca  of  nndertakiD^. 

3BSS,  Decree  tor  probate,  etc.,  taoir  far  euipended  by  IppeU. 

SBOa.  I>a«M  ivTonng  probata,  etc..   not  Mtfal. 

SSfH.  Perfected  iKieal  alayi  proceedtDC*  In  oilier  caw. 

SBSe.  Appeal,  pmceedlun  tbereupoD. 

2889.  Power  or   appellate  eo«rt:   forthor  tcMlownj. 

36ST.  Jadameat  or  oider  npon    appeal. 

xess.  Award  ol  larr  tilal  apoD  reienal  Id  probate  emam. 

S58a.  Coata  of  appeal. 

1  asvs.  'WbH  vm.Ttr  Btmr  appeal. 

Auy  party  nggrieTed  may  appeal  from  a  decree  or  an  order  of 
a  Burroeate'a  court,  in  a  case  prescribed  In  thto  article,  extW 
where  tlie  decree  or  order  of  which  he  complains  was  rendered 
or  made  upon  his  default. 

Baa  I  12M,   ante. 

1  2008.  n'kea  prraoB  Bot  a  paptr  nar  appeal. 

A  creditor  ot,  or  person  interested  in,  the  estate  or  fand  at- 
fected  by  the  decree  or  order,  who  was  not  a  party  to  the  spedil 
proceeding,  but  was  entitled  by  law  to  be  heard  therein,  npoo  hi* 
application;  or  who  has  acquired,  since  the  decree  or  order  wu 
made,  a  right  or  interest  which  wonid  hare  entitled  htm  to  be 
heard,  if  it  had  been  previously  acQulred;  may  interreQc  and 
appeal,  aa  prescribed  in  this  article.  The  facts,  which  entitled 
sach  a  person  to  appeal,  must  be  shown  by  an  affidavit,  which 
must  be   filed,   and   a   copy   thereof   served   with   the   notice  of 

8m  f  2S14,  aabd.  11,  ante. 

I  aSTO.  [Au'd,  ISDO.]  Appealt  to  irkat  coart  It  nar  k* 
tabea. 

Ad  appeal  to  the  appellate  divisioa  of  the  supreme  conrt  nw 
l)e  taken  from  a  decree  of  a  HurroKale'a  conrt.  or  from  an  ordtf 
affecting  a  suboIADtiul  right,  made  bj  a  enrrogate,  or  by  a  sur- 
rogate's court,  in  a  8:>(>tiiil  proceeding. 

3  R.  8.  «0B.  H  IM,  lis  (a  Bdm.  «B2);  2  R.  B.  SZ.  pact  ot  t  SE  CI  Bdo.  O): 
L.  ISM,  cb.  MS. 

I  ItKTl.  IntePBi«dlBte   arderi  bow  revteired. 

An  appeal,  taken  from  a  decree,  brings  up  for  review  «ach  in- 
termediate order,  which  is  specified  in  the  notice  ot  appeal,  and 
neceBsnrily  atTected  thp  decroe,  nnd  which  has  not  already  been 
reviewed  by  the  appellate  court,  upon  a  separate  appeal  ta*» 
trotn  that  order. 

7U 


. —  ,  opon  the  appellant,  or  apon  tbe  attoniej,  If  any, 

who  appeared  (or  him  in  tbe  surrogate's  court,  of  a  cop7  of  tbe 
decree  or  order  from  wbich  the  appeal  is  taken,  and  a  written 
notice  ol  the  entry  thereof.  An  appeal  b;  a  person  who  wa« 
ti«t  a  part7,  taken  as  prescribed  in  this  article,  most  be  taken 
within  three  months  after  the  entry  of  tbe  decree  or  order,  imlesa 
tbe  appellant's  title  was  acquired  bj  means  of  an  assignment  or 
conrerance  from  a  party;  in  which  esse,  the  appeal  most  be 
taken  witbln  tbe  time  llioited  for  the  taking  thereof  b;  the  aa- 
sisnor  or  grantor. 

B.  as,  I  BB  13  Edm.  M):  a  B.  B.  «8.  H  M,  100,  lOt.  lOT  (S  Kdm. 


•nbject-matter  of  the  decree  or  order,  a  right  or  interest,  which 
is  directly  affected  thereb;,  and  whicn  appears  upon  tbe  face  of 
the  papers  presented  In  the  surrogate's  court,  or  has  become 
manifest  in  the  course  of  the  proceedlogB  taken  therein,  must 
be  made  a  party  to  tbe  appeal.  A  person  not  a  party,  but  who 
must  be  made  a  party,  as  prescribed  in  this  section,  may  be 
bronght  in  by  an  order  of  tbe  appellate  court,  made  after  the  ap- 
peal ia  taken;  or  the  appeal  may  be  dismiHsed  on  account  of  bis 
absence.  The  appellate  court  may  prescribe  the  mode  of  bring- 
ing In  such  a  person,  by  publication,  by  personal  serrlce.  or  other- 
wise. But  this  section  does  not  require  a  person  interested,  but 
not  •  party,  to  be  brought  In,  if  he  was  legally  represented,  or  waa 
dnly  cited  In  the  eonrt  below. 


An  appeal  mnet  be  taken  by  the  serrice,  within  the  f 
upon  e»cn  party  to  the  special  proceeding,  other  than  the  i.,,— 
Mnt,   and   npon   the  surrogate,   or  the   clerk   of  the   Harrogate's 


._  1  written  notice,  referring  to  tbe  decree  or  order  ap- 
pealed from,  and  stating  that  the  appellant  appeals  from  the 
same,  or  from  a  specified  part  thereof.  Where  a  party  to  the 
special  proceeding  in  tbe  conrt  beiow  appeared  in  pennu.  the 
notice  of  appeal  must  be  personally  served  upon  blm:  where  be 
appeared  by  an  attorney.  It  must  be  served  personally,  either  npon 
him  or  npon  his  attorney.  Where  a  party,  who  was  duly  cited, 
did  not  appear  in  the  surrogate's  court,  notice  of  appeal  must  be 
served  npon  him  personally,  if  be  can,  with  due  diligence,  be 
fonnd  within  tbe  conuty;  otherwise  it  may  be  served  by  de- 
positing it,  indorsed  with  a  direction  to  the  party,  with  the  surro- 
Ste  or  tbe  clerk  of  the  surrogate's  court.  Where  a  person  to 
■erred  cannot,  with  due  diligeoce,  be  found,  to  make  per- 
sonal service  npon  him,  as  prescribed  In  this  section,  the  surro- 
cate,  or  a  Jnstice  of  the  supreme  court,  may,  by  order,  prescribe 
aneh  a  mode  of  service  as  ne  thiukH  proper;  and  service  in  that 
tnod«  has  the  same  effect  as  personal  service. 
■m  I  UOO,  unt*. 

I  SST5.  CvrttLtm  pro-vlalOBB  of  cliapter  la  naade  appltoable. 

The  proTfslons   of  tbe  following  sections  of  this   act,   to   wit: 

sections  1205,  1297,  1298.  12flS,  1303.  and  1305  to  1309,  both  In- 

clnalTe,  apply  to  an  appeal  taken  as  prescribed  in  this  article. 

7U   , 
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1  anro.  Appeal  ukt  b«  OK  Ike  Utw  or  the  teaft 
be  Blade,  ete. 

The  appeal  may  be  taken  npoo  qa«ations  of  law,  or  opM  t 
fattB  or  upon  both.  It  it  is  taken  from  a  decree  rendered  r" 
the  trial,  1>;  tlie  eiirrogole,  ot  an  Issue  of  fact,  it  mnst  be  b(_ 
npoD  a  case,  to  be  made  and  settled  by  the  surrogate,  u  | 
scribed  by  law,  for  makiog  and  settliOK  of  a  case  npon  an  a — 
fn  an  action. 

I  BSTT.  Scevrltr  to  perfect  appeal- 
To  render  a  notice  of  appeal  effectnal  for  ai^  pnrpose,  i ., 

in  0.  case  specified  in  the  next  section,  or  where  it  is  speciallj'  p 
scribed  by  law,  that  security  is  not  neceasary  to  perfect  L 
appeal,  the  appellant  unst  give  a  written  undertakinf.  wiA^ 
lenat  two  aaretiea,'  to  the  effect  that  the  appellant  will  i — 
costs  and  damages  which  ma;  be  awarded  osainst  him  np 
appeal,  not  exceeding  two  hundred  aud  Gfty  dollars. 

2  R.  g.  M,  (  M  (a  Ediii.  ST):  2  R.  B.  oio,  |  108  (3  Edm.  eu). 


Notice  of  appeal  by  an  executor,  administrator.  teMamenla 
trustee,  guardian,  or  other  person  appointed  bj  the  snrrn 
court,  from  a  decree,  directing  him  to  pay  or  distribute  i 
or  to  deposit  money  in  a  bank  or  trust  company,  or  t~ 
property:   or   by   an    executor   or   administrator   from   i 

^rautiug  lenve  to  issue  an  execution  against  him,  as  p ^ 

in  section  ISij  of  this  act,  docs  not  stay  the  execution  ot  ti 
decree  appealed  from,  unless  the  appellant  gives  an  underb  ' "~ 
with  at  least  two  sureties,  in  a  aum  therein  specified,  t. 
effect  that,  if  the  decree  or  order,' or  any  part  thereof,  is  affirii 
or  ttie  appeal  is  disiaissed,  the  appellant  will  pay  all  costs  * 
damages  which  may  be  awarded  against  him  upon  the  anM_„ 
aud  will  pay  the  sum  so  directed  to  be  paid  or  collected,  at  Ml 
the  case  requires,  will  deposit  or  distribute  the  tnoner,  ot  de- 
liver the  property  so  directed  to  be  deposited,  distributed  or  it'  I 
livered,  or  the  part  thereof  aa  to  which  the  decree  or  order  li  | 
affirmed. 

2  R.  S.  lie,  I  21  (S  Bdm.  131);  L.  1870.  CD.  S58,  1  U,  tmS. 

I  DBTft.  Secnritr  to  star  proeecdlnca  la  eaa«  of  •aai^dfc  ' 

IBCBt. 

An  nppcnl  from  a  decree  or  an  or^er,  directing  the  cotnmltmert  ' 
nf  nn  executor,  ndmintslrator,  testnmenlnry  trustee,  guardian, «  ' 
other  perpon  nnpoiiited  by  the  surrognfe's  court,  or  an  attoiii9 
or  eoTinael  employed  therein  for  disobedience  to  a  direction  of  (It 
surrogate,  or  for  neglect  of  duty;  or  directing  the  commitaw*  , 
of  a  person  refusing  to  obey  a.  suhpoenn.  or  to  testify,  when  le-  ■ 
quired  necordlnp  to  Inw;  does  not  May  the  execution  of  the  *•. 
cree  or  order  appealed  from,  nnlcss  the  nppellnnt  gires  an  uiid^ 
taking,  with  Rt  least  two  sureties,  in  a  sum  therein  speclGed,  to 
the  effect  that,  if  the  decree  or  order  appealed  from,  or  any  rait 
thereof,  is  affirmed,  or  the  appeal  is  dismissed,  the  appellant 
withlD  Inenly  days  after  the  affirmance  or  dismlHal,  sarr(_ 
hlniBelf  in  obodioiice  to  tlie  decree  or  order,  to  the  custody  of 
sheriff  of  the  ciuuly,  wherein  be  wns  directed  to  be  coiamittrar 
If  the  undertaking  is  brolien  it  may  be  prosecuted  in  the  tune 
manner,  and  with  the  same  efTect,  as  an  administrator's  offidsl 
714 
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bond;  end  the  proceeda  of  the  aotiga  must  be  paid  or  diEtributed, 
as  directed  b?  the  eurrogate,  to  or  DinoriR  the  persons  aggrieve, 
to  the  extent  of  the  pecuniary  iniuriea  Buslaiiied  by  them;  and 
the  bataDce,  it  B.ny,  must  be  paid  into  the  county  treasury. 
S  R.  8.  aiO,  eil,  4  Ill-llS  (2  Edm.  633,  6311.  am'd. 

I  XB80.  Amount  vf  nndertKlUoKi  haw  fixed. 

The  snm  specified  la  an  uudertakiug,  executed  as  preacribed  in 
either  of  tbe  last  two  secttuns,  nmst,  where  the  appeal  is  taken 
from  a  decree  directlug  tlie  paymcDt,  d<^ positing,  or  distributioD 
of  money,  be  not  less  than  twice  the  saiu  directed  to  be  paid, 
deposited,  or  distributed.  Where  the  apjkcat  is  taken  from  an 
order  granting  lea^e  to  issue  an  execution,  it  niuHt  he  not  leas 
tlfBD  twice  the  sum,  (o  coUect  which  the  execution  ma;  issue. 
In  erery  other  case,  it  must  be  fixed  by  the  surrogate,  or  by  ^ 
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I  2BS1.  Re  quia  It  en  at  nndertiikliiK. 

An  nndertnking,  given  as  prescribed  in  the  Inst  tour  Boctlona, 
must  be  to  the  people  of  the  State;  must  contain  the  name  and 
rPBidenee  of  eoen  of  the  sureties  thereto;  must  be  approved  by 
thp  BurroRate  or  a  Juclcc  of  the  appellate  court;  and  jntist  be  filed 
In  the  BtUTOgnte's  office.  Bxcept  ftS  otherwise  specially  pre- 
scribed, the  hiiug  ot  a  proper  ujidcrtakiug,  and  service  of  tbe 
notice  of  ajppeal,  perfect  tbe  appeal.  The  surroKate  may,  at  any 
time.  In  his  disereliou,  make  an  order,  authorizing  any  person 
aggrieved  to  bring  nn  action  uson  the  undertaking,  in  his  own 
name,  or  in  the  name  o(  the  people.  'Where  it  is  brought  in  the 
name  of  the  people,  the  ilamogea  collected  must  be  paid  over  t* 
the  sorrogate,  and  distributed  by  him,  as  justice  requires. 

I  2(182.  [Am'd,  ISSl,  IDOO-l  Decree  for  probate,  etc.)  hom 
Mmr  Biiiiprnded  br  nvpeol. 

An  appeal  from  a  decree  of  a  surrogate,  admitting  a  wilt  to 
protmto.  or  granting  letters  I  est  amen  I  a  ry.  or  letters  of  adiiiiiuK- 
tration.  or  from  an  order  or  judinni'm  ot  the  app*'linte  division 
of  the  supreme  court  alUroiing  a  decree  of  the  Burnigute  ad- 
mitting a  will  to  probiile  ur  gratitiuK  letters  teKtninenlury  ur 
tetters  of  adininiKtrution,  does  iiul  stay  the  issuiug  of  letters, 
where,  iu  the  opiniou  of  surrogute,  manifested  by  an  order,  the 
pr«ierration  of  tbe  estate  retiuiri-s  thut  the  letters  should  isKiie. 
letters  BO  iSHued  confer  apou  the  [s-rson  named  therein  ail  the 
powers  anil  authority,  and  subjeeC  him  to  all  the  duties  auU 
Uabililies  of  nn  executor  or  admin  1st rn tor  in  au  ordinury  rase, 
eiwpt  (hat  they  do  not  confpr  power  to  sell  real  pni]H>rty  by 
Ttrtne  of  ft  priivision  in  the  will,  or  to  pay  or  to  satisfy  a  legacy. 
or  distribute  tbe  un bequeathed  properly  ot  the  deceilent,  until 
after  tbe  final  determiuatioa  of  tbu  api>eal;  and  iu  cuse  letters 
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sbnll  have  be«u  isBued   before   sueh  appeal  tbe  executor  or  ad- 
min is  tratur,   OD   a  like  order  at  the  Burrogate,  may  exerd»e  tbe 
powers  and   aiitliority,   subject   to   the  duties,  liabilidea  and  ex- 
ceptions above  provided. 
L.   ISTI,  F)i.  eos,   i  1   (S  Bdm.  104),     L.  1000.  ch,   ISl,     In  <«•«  Sept.  I. 

1  2BS3.  Decr««  rcTokias  prabatc.  etc.)  aot  atftyed. 

An  appeal  from  a  decree  revoking  the  probate  of  a  will,  or  re- 
voking letters  teBtamentar]'.  letters  of  admlnistratJon,  or  Ictteni 
of  euardisDShip:  or  from  a  decree  or  aa  order.  SDspending  an 
oieontor.  administrator,  or  Kuardian,  or  removing  or  suBpendisg 
a  testamentary  trnstee.  or  a  (reeholder,  appointed  to  execute  * 
decree,  as  prescribed  in  title  fifth  of  this  chapter,  or  appoiadof 
a  temporary  administrator,  or  an  appraiser  of  personal  propertj, 
does  not  Btay  the  execution  of  the  decree  or  order  appeafed  from. 
1  R.  B.  <ll,  ■  |]^  ■Dd  pikrt  of  I  110  a  Edm.  VS.  <M) 

I   SBK4.     Perfected     nppenl     ataya     prtMecdlaira     In     atkH 

BlicepI  as  otherwise  expressly  prescribed  in  this  article,  a  pcr- 
fectiHl  appeal  has  the  effect,  as  a  stay  of  the  procoedinini  lo  rn- 
force  the  decree  or  order  appealed  from,  preBcribed  in  section  1310 
of  this  act,  with  respect  to  a  perfected  appeal  from  a  judgment. 

B«(  1910,  •mVe;  J  B.  B.  M.  la  (9  Edm.  H];  i  R.  a.  tlO.  IIW  (1  BdIIl.nS). 

1  XStlS.  [An'd,  INVB.]     Appeal)  proccedlBS-B  tlieveopoa. 

In  the  appellate  division  of  the  supreme  coort  the  order  made 
upon  an  appcnt  from  a  decree  or  an  order  of  a  anrrognte's  court 
must  be  entered  with  the  clerk  of  tbe  appellate  division,  and  a 
certified  copy  thereof  anuesed  to  the  papers  trausmittcd  from 
the  court  below  upon  which  the  appeal  was  heard,  must  be  Innv 
niitted  tu  the  court  from  which  tLc  appeal  wbh  taken,  and  the 
court  below  shall  enter  the  judgment  or  order  necetwary  to  carry 
tbe  deteruiiuatiuu  of  the  appellate  division  into  effect. 
L.  IBM,  lb.  NS.    S»  II ISI0-IM9,  ute. 

I  zsmi.  PoiveF  of  appellate  coapti  faFther  tFBtliao>r> 

Where  an  appeal  in  taken  upon  the  facts,  the  appellate  court  ha* 
the  Name  power  to  decide  the  questions  of  fact,  which  the  sor- 
rognte  had;  and  it  may,  In  its  discretion,  receive  further  twti- 
mony  or  documentary  evidence,  and  appoint  a  referee. 

I  aSST.  JadKiamt  or  order  apoa  appeal. 

The  appellate  conrt  may  reverse,  affirm,  or  modify  the  decree 
or  order  api>eiilcd  from,  and  each  intermediate  order,  apedfied  ia 
the  notice  of  appeal,  which  it  is  BUthoriaed  by  law  to  review,  and 
as  Id  any  or  all  of  the  parties;  and  It  may,  if  necessary  or 
tirci[H'r.  gru[it  a  new  trial  or  hearing.  The  decree  or  onler  ap- 
pealed from  Biny  be  enforced,  or  restitution  may  be  awarded,  as 
the  caH<>  requires,  as  prescribed  in  title  first  of  chapter  twelfth  of 
this  act,  with  respect  to  an  appeal  from  a  judgment. 

I  aSfM.  {Am'd,  IHSn.]  Award  of  Jary  trial  opoB  reT*raal 
l«  probate  caaes. 

Where  the  reversal  or  modification  of  a  decree  bv  the  arari- 

Iftte   court   is   founded   upon    a   question   of   fact,    the   ■ro«lhte 

71« 
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coart  must.  If  the  appeal  wbs  taken  from  a  decree  made  upon  a 
petition  to  admit  a  will  to  probate,  or  to  revoke  the  probate  of 
a  will,  make  an  order,  diretting  the  trial,  by  a  jury,  of  the  mate- 
rial queationa  of  faot,  ariaine  UDon  the  iRsues  between  the  parties. 
Sneb  an  order  must  atatt,  diatinetly  and  plainly,  thu  cjueHtions  of 
rsct  to  be  tried;  a,ad  must  direct  the  trial  to  take  Rlacc,  either  at 
K  trial  tenn  of  the  inpreme  court,  apeciCed  in  the  crder;  or  in 
tli«  coDUtT  court  of  the  coatit;  of  the  aurrogate.  After  the  trial, 
«  new  trial  may  be  granted,  aa  pi?e«cribed  in  aectioa  SS4S  of  thia 

3  B.  B.  OS,  H  ST,  KB  (3  Xdm.  ST];  2  K.  8.  «»,  I  BB  «  Edm.  833] ;  L.  UW, 
cH.  MO. 

■  SS8».  Coata 

^^ .r  it  may  direct  that  they  abide  the  e-vent  of 

a  new  trial,  or  of  the  inbeeqnent  proceedinga  in  the  aarrogate'a 
catirt.  Id  either  case,  the  costs  may  l>e  made  payable  out  of  the 
c«tatP  or  fand,  or  personally  by  the  nnsticceSBfiil  party,  ai  dl- 
r«cted  by  the  appellate  court;  or,  it  such  a  direction  ia  not  glTen, 
as  directed  by  the  anrrogate. 

t  B.  8-  N>.  I  M  (9  Kdm.  063];  3  R.  S.  OT,  |  81  (3  Edm.  StS);  S  B.  ■  «I, 
i  01  (3  m™.  «r».    See  I  2MB. 
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ARTICLE  FIFTH. 


2083.  Time,    how   reckoned    upon   ■ucceMlT*  Istten. 
»SM.  OfflcJBl  DBtUB  of  eiMuton,   etc. 
aew.  Dspo«ll  of  secnrttle.  tu  redn»  poMllj  o(  bond. 
2eee.  Snretlea  Uible  far  moner,   etc..  iwelted  In  aiutlicT 
SOdT.  Wben  new  bond  ot  new  snretie* '  msr  be  rtqnlred. 


SOlo!  AppHniioii  at  tbli  article  to  eiecaton,  etc.,  beiMoIan  aiqialiiwil 

I  aoSO.   ReavisitFB  at  letters. 

Letters  tPEtameDtar;,  letters  of  ndmrniBtratioD,  and  letters  ot 
iniardiaitBhip  must  be  id  the  DHnie  of  the  people  of  the  Stnfe. 
Where  they  are  grantpd  by  a  surrogate,  or  by  an  officer  or  perioo 
appointed  by  the  board  of  BuperviHorB,  temporarily  acting  u  BD^ 
rognfp,  they  must  be  tested  m  tl,e  name  of  the  oflteer  granting 
them,  signed  by  him.  or  by  the  elerk  of  the  BDrrogate'B  conrt,  rnJ 
BCaled  with  the  hpdI  of  the  aurrogHte's  court.  Where  tbey  are 
iSBiieil  nut  of  another  court,  they  must  be  teBted  in  the  name  ot 
the  judge  holding  the  court,  Bigned  by  the  clerk  thereof,  and 
sealed  with  its  seal. 

S  R.  S.  80,  i  K  (S  Edm.  Bl).    Bee  H  2iSe,  MBO.  MM),  aiSl,  MM  alt  MM, 

I  2B91.  Tlieir  elleet. 

Subject  to  the  proTisionB  of  the  next  section,  regulating  tbe 
priority  among  different  letfem,  letters  testamentary,  letter*  of 
admiuistration.  ami  letters  of  guardianship,  granted  by  b  court  or 
officer,  having  jurisdiction  to  grant  them,  ea  prescribed  in  this 
chapter,  ore"  couelusiye  evidence  of  the  authority  of  the  person* 
to  whom  they  are  granted,  until  the  decree  granting  them  is  re- 
versed unoD  appeal,  or  the  letters  are  revoked,  as  prescribed  in 
this  chapter. 
S  R.  8.  80,  I  M  a  I^m-  82). 

I  SB9SL  Prtorlly  BinoaK  different  lettera. 

The  person  or  persona,  to  whom  letters  testamentar;,  or  letteW 
3f  BdmfnistrntioD  are  first  issued,  from  a  sniTOgate's  court  hav- 
ing jurisdiolion  to  l»slle  them,  as  preaeribed  in  article  first  of 
title  first  of  this  ehnpter.  hare  sole  and  eicluBive  BOthority,  » 
execatora  or  ndminislrnfors,  rursnant  to  the  lettera,  nntil  the 
letters  are  revoked,  ns  prescrilied  by  law;  and  they  are  entttW 
to  demand  and  recover  from  nnv  person,  to  whom  letters  npo" 
the  same  estate  are  afterwards  issued,  by  any  other  ■nrTOgate'B 
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conrt,  tbe  decedent's  propertf  in  his  bauds.  But  the  acts  at  s 
pemoQ,  to  whom  letters  were  urterwards  issued,  ilone  ill  ^ooil 
fnith,  belore  Dotice  of  the  letters  first  IsBUoil,  are  vnliil;  uud  an 
action  or  apei^lal  proceeding,  conimeDced  by  him,  may  b»  con- 
tinned  by  and  in  the  name  of  tlie  person  or  persons  to  whom  tbe 
letters  were  first  IsBoed. 

3  B.  8.  74.  1  2S  (2  Edm.  TS). 

I  aSSS.  Time,  hOTr  reoknaeal  upon  BvoeenmlTe  letlera. 

Where  it  Is  prescribed  by  law,  that  an  net,  with  respect  to  the 
estate  of  a  decedent,  mast  or  mny  be  done  within  a  spcciGed 
time  after  letters  testamentary  or  letters  of  admiuiMi.mtlon  are 
iaaaed,  and  successive  or  supplementary  letters  are  issnml  upon 
tbe  same  estate,  the  time  so  specified  must  be  reckoned  from  the 
taaainz  of  the  first  letters,  except  in  a  case  where  It  is  otherwise 
specially  prescribed  by  law;  or  where  tbe  first  or  any  HubsMiUcnt 
tetters  are  ri^voked,  as  prescribed  in  section  2UHJ  of  this  act,  t)r 
by  reason  of  the  want  of  power  in  the  surrogate's  court  to  iKSue 
the  same,  foi  any  cause.  iKee  i  2tS82.) 

I  2B»4.  OmtslBl  oatba  of  execntora,  etc. 

The  official  oath  or  affirmation  of  an  executor,  idmiulstrntir,  oc 
gnurdian,  to  the  effect  that  he  will  well,  faithfully  and  honeittty 
discharge  the  duties  of  bis  office,  deBcriblne  it,  must  be  Rled  with 
the  surrogate,  before  ietters  are  Issued  to  him.  The  oath  may  be 
taken  before  any  officer,  within  or  without  the  State,  who  is 
authorized  to  talce  an  affidavit,  to  be  used  in  tbe  supreme  court. 
Where  it  is  taken  without  the  Ktute^  It  must  be  certified  as  re- 
quired by  law,  with  respect  to  an  affidavit  to  be  used  in  the  su- 
preme conrt. 

3  B.  3.,  TI,  TT,  U  IS  BDd  41  (2  Edin.  TZ,  TS):  L.  1S3T,  ch.  MO.  |  SS  (4  Bdm. 

I  ases.  [AiB'd,  ises.]  Deposit  ot  aecnrlttH  to  redvcc  pea- 
■tltr  ot  boBd. 

In  a  ease  where  a  bond,  or  new  sureties  to  a  bond,  may  be  re- 
quired by  a  snrrosate  from  an  executor,  administrator,  guardian 
or  olber  trustee,  if  the  value  of  the  estate  or  fund  is  so  xreat, 
that  the  surrogate  deems  it  Inexpedient  to  require  secnrity  in 
tbe  fnii  amount  prescribed  by  law,  he  may  direct  thnt  any 
■ecnrities  for  the  payment  of  money,  belonging  to  the  estate  or 
fond,  be  deposited  with  him,  to  be  delivered  to  the  county  treas- 
nrer,  or  be  deposited,  subject  to  the  order  of  the  trustee,  coimter- 
riinied  by  the  surrogate,  with  a  trust  company  duly  authorized 
b^  law  to  receive  the  same.  After  such  a  deposit  has  been 
made,  the  surrogate  may  fix  the  amount  of  the  bond,  with  re- 
spect to  Ibe  value  of  the  remainder  only  of  the  estate  or  fund. 
A  security  thus  deposited  shall  not  be  withdrawn  from  the  cus- 
tody of  tbe  county  treasurer  or  trust  company,  and  no  pprson, 
otber  than  the  county  treasurer  or  the  proper  ofBeer  of  the 
trust  company,  shall  receive  or  collect  nn:r  of  tbe  princioal  or  In- 
terest secured  thereby,  without  the  speeinl  order  of  the  snrro- 
gatp,  entered  in  the  appropriate  book.  Such  an  order  can  be 
made  in  favor  of  the  trustees  appointed,  only  where  an  addi- 
tional bond  haa  been  given  by  him,  or  upon  proof  that  the  estate 
or  fond  has  been  so  reduced,  by  payments  or  otherwise,  that 
the  penalty  of  the  bond  originally  given,  will  be  sufficient  in 
amonnt.  to  aatlsfy  the  provifiions  of  law  relating  to  the  penalty 
7S» 
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L.  leSC.  cb.  si«. 

I  aciSQ.  aarcHeB  U&bl«  fvr  laimert  etc,  reaelTvd  la  a^ 

A  perBon  to  whom  letters  are  issued,  is  li&ble  for  money  or  (Mta(r 
personal  property  of  the  estate,  nhich  was  In  his  hands  or  undeiUi 
CODlrol,  when  his  letters  were  issued;  in  whatever  capttdtj  It  wift 
received  by  him,  or  came  under  his  control,  Whureitwas  rec*af«4 
by  him,  or  came  under  Ma  contriil,  by  virtue  of  lett«is  previoai^ 
issued  to  him,  in  the  same  or  another  capacity,  an  action  W  recoYar 
the  money,  or  damages  for  failure  to  deliver  the  property,  may  te 
maintained  upon  both  ofHcial  bonds;  but,  aa  between  (the  gnTetii 
upon)  the  official  bond  given  upon  the  prior  letters,  and  (thoacnpiM) 
the  official  bond  given  upon  the  aubsequent  letters,  (the  latter)  an 
liable  over  to  the  former. 

I  36»T.  WlicB  Mew  bond  or  new  Bsretlea  m>r  ■»  re«alr«4U 

Any  person,  interested  in  the  estate  or  fund,  may  present  t* 
the  surrogate's  court  a  written  petitioo,  duly  verified,  aettiiic  forffc 
that  a  surety  in  a  bond,  taken  as  preecribed  in  this  chapter,  ia  Im 
sufficient,  or  has  removed,  or  is  about  to  remove,  tram  the  Stxtk 
or  that  the  bond  is  Inadequate  In  amount;  and  praying  that  fl* 

iirincipal  in  the  bond  may  be  required  to  sive  a  new  bond,  ta  ^ 
arger  penalty,  or  new  or  additional  sureties,  as  the  caae  w^- 
quires;  or,  in  default  thereof,  that  be  may  be  removed  from  Ui 
office,  and  tliat  letters  Issued  to  him  may  be  retohed.  WhcM 
the  bond  BO  taken  is  that  ot  a  guardian,  the  petition  may  alM 
be  presented  by  any  relative  of  the  infant.  When  the  bond  to 
that  of  an  executor  or  administrator,  the  petition  may  alao  te 
presented  by  any  creditor  ot  the  decedent.  It  it  aimeara  to  tW 
surrogate,  that  there  is  reason  to  believe  that  the  aiuegalkiiM  at  . 
the  petition  are  true,  he  must  cite  the  prindpal  in  the  bond  M 
show  cause,  why  the  prayer  of  the  petition  should  not  be  granted. 
L.  ISST,  ch.  400.  II  2S.  20  («  Edm.  403),  amd;  L.  ISSI.  cb.  SMl  I..  tMO. 
ch.  MO,  t  IS  (4  Edm.  483). 


fulid,  he  must  malie  an  order,  requiring  the  principal  i: 

lo  give   new  or  additional  sureties,  or  a  new   bond  in  a  lazs^ 
penalty,  as  tlie  case  requires,  within  such  a  reasouable  tliue,  ntt 
exceeding  five  ilnys,  as  the  surrogate  fixes;  and  directing  tliat,  IB 
default  thereof,  his  letters  be  revolted. 
L.  183T.  cb,  «W,  I  2T,  (m'd;  L.  1862.  cb.  22«  (1  JUa.  4M). 

I  SOOO.  Decree  pevoklMK  letter*  f*r  (allmro  to  ■■▼•  BCW 
bond. 

I(  a  bond  with  new  or  ndditional  snretiea,  or  in  a  laiccv 
peualty.  Is  approved  anil  filed  in  the  sorrogate'e  office,  as  r«- 
qnired  by  such  nn  order,  tlio  surrogate  must  make  a  decr««,  dl»> 
missing  the  proc*>edings,  upon  snch  terma,  as  to  coata,  aa  itwtic* 
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requirvs;   otherwise,   he  must   make   a  decree,   removing  the  de- 
linquent from  office,  and  revoking  the  letters  isBued  to  him. 
li.    18ST,  ch.  WO.  I  t»,  nm'd. 

I  2600.  [Am'd,  lOOl.]  SOretles  m»r  applT  to  be  releaael 
■■  to  fBlBFF  lirtnelteB.  . 

Any  or  nil  of  the  auretiea  in  a  bond  taken  as  prescribed  in 
this  chapter,  may  present  a  petition  to  the  aurrogate  a  coart 
orayiDg  to  be  releaaed  from  reaponsibility,  on  account  ot  any  fu- 
ture breach  o(  the  condition  ot  the  bond  and  that  the  principal 
in  the  bond  be  reqnired  to  give  new  Buretiea  and  to  render  and 
settle  his  account  and  that  a  citation  issue  to  said  principal  to 
attend  on  auch  application.  The  surrogate  must  thereupon  issue 
a   citation   accordingly. 

Id.,  H  M  (nil  80;  L.  18*2.  cb.  SSO;  I-  18TB,  <li.  2T8,  .ad  U  IBM,  cb.  6W. 
In  eCteet  Sept.  1,  IMl. 

I  ZAOl.    [Am'd,  l»Ol.]    Rele«»*  o*  old  •■retl««  «■  tte  «1»- 

UpoD  the  return  of  the  citation  issued  as  prescribed  in  the  last 
Bectk>n  ir  the  principal  in  the  bond  does  not  file  a  new  bond  hi 
the  usnal  form  with  new  suretlea  to  the  satisfaction  of  the  sor- 
ragate,  the  surrogate  must  make  an  order  requiring  said  prin- 
cipal to  file  such  new  bond  within  such  reaaonable  time  not  ex- 
ceeding Htc  days  aa  the  surrogate  fiies.  ShonU  the  principal 
file  such  new  bond  upon  the  return  of  such  citation  or  within 
the  time  fiicd  by  such  order,  the  surrogate  must  thereupon  make 
a  decree  releasing  the  petitioner  from  liability  upon  the  bond  for 
any  subsequent  net  or  default  of  Ihe  principal  and  requiring  Ihe 
principal  to  render  and  settle  his  account  to  and  including  the 
date  of  such  decree  and  to  file  such  account  within  a  time  fiied, 
not  exceeding  twenty  days  from  auch  date;  otherwise  he  muat 
make  a  decree  revoking  the  delinquent's  letters. 
id..  H  31  ud  S;  Ii  lata,  ch.  2W  (t  Edm.  W3).  ini'di  U  1901.    eb,  SU.  ]ii 

I  asOS.  8arr«**te  aiar  dlroet  bb  to  eastodr,  where  eo- 
«ZHtBtoc*,  etc.,  dlMtaree. 

Where  two  or  more  co-executors  or  eo-adminiatrators  disagree, 
reap«cting  the  custody  of  money  or  other  property  ot  the  estate; 
or  two  or  more  testamentary  trustees  or  guardians  ot  the  prop- 
erty diaagree.  renpectlng  the  custody  of  money  or  other  property, 
beloDging  to  a  fund  or  an  estate  which  ia  committed  to  their 
joint  charge;  the  surrogate  may,  upon  the  application  of  either 
of  them,  or  of  a  creditor  or  person  Interested  in  the  estate,  and 
proof,  by  affidavit,  of  the  facts,  make  an  order,  requiring  them 
to  afaow  cause,  why  the  surrogate  should  not  give  dlrectlona  in 
the  premisea.  Upon  the  return  ot  the  order,  the  snrrogate  may, 
in  bis  discretion,  make  an  order,  directing  that  any  property  ot 
tbe  eatate  or  fund  be  deposited  in  a  safe  place,  in  the  joint  custody 
of  the  eieeutors,  admlnlatrntors,  guardians  or  testamentary  trua- 
tot^,  as  the  cnae  requires,  or  anliject  to  their  joint  order;  or  that 
the  money  of  tbe  estate  be  deposited  in  a  specified  safe  bank  or 
tmat  company,  to  their  joint  credit,  and  to  be  drawn  out  npon 
their  joint  order.  IMsobedience  to  such  a  direction  may  be  pun- 
Mted  as  a  cootampt  of  tlie  court. 


1 
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J  2U03.  BSrct  and  contenta  o(  dear«e  FCToklnc  letters,  ^ 

Upon  tbp  eiilr;  o(  h  decrPo,  miide  ns  prestrribed  in  this  ciuts^ 
tcr,  rerokiiie  lettfrs,  intiiied  by  n  KurruKatc'H  I'uurt  In  aji  rxcr- 
iitiir.  niliiiiiiiKlrali)r  iir  k"""!'""'  !'■'>  pi'wi^rs  ('cgKC.  Tbo  decree 
ina.v,  [u  the  diHcreticiii  of  t1l<^  KurmcuiP.  n-qiiiri-  him  to  acraniit 
for  nil  inoii<-y  and  tilhi-r  property  rccch-f^d  by  him:  and  to  paj 
and  dcliviT  ovtr  all  inoticy  auil  other  property  in  his  hnndx  into 
tho  siirroeiite'a  court,  or  to  his  nueeeG^or  in  ofDoo,  or  to  such 
other  perxnn  ns  is  nulhorizod  by  iiiw  to  reeeire  the  same:  or  it 
mny  be  made  without  prejiidiee  to  an  action  or  speeinl  proeepdinfc 
for  tliiit  pnrposie,  then  pendinn,  or  thereafter  to  be  bronsht.  The 
revoealion  dm-s  not  nffept  the  yalidity  of  any  art,  within  the 
powers  ponferreil  by  law  npon  the  executor,  adminiMrator,  or 
Ruardian,  iione  by  hini  before  the  serTi<>(>  of  the  eitation.  where 
the  otlie"  party  aetpd  in  Kood  faith;  or  done  after  the  anriee  of 
tile  citation,  and  before  entry  of  the  decree,  where  hi»  powen 
witli  respect  thereto  were  not  suspended  by  serTiee  of  the  dta- 
tioii,  or  where  tlie  Kiirrosiile.  in  a  cnsc  prescribed  by  law,  pet^ 
milte<l  him  to  do  the  !iami>,  notwithBtanding  the  pendency  of  the 
speciiLl  procivdiTiK  iiRniiisI  him;  and  he  is  not  liable  lot  audi  ■« 
act,  done  by  him  in  good  faith. 
3  R,  H.  nil.  I  38  (3  Edm.  6IJ;  3  11.  8.  77,  TS,  H  «,  4fl  .Dd  «  (3  Edm.  TS, 

I  Sa04.  The  laat  Beetion  qiiBlllled, 

The  last  nefttion  does  not  nlTwt  the  liability  Of  a  person,  to 
whom  money  or  other  property  hiis  been  paid  or  delivered,  la 
hiislinnd,  wi/e,  next  of  kin.  or  lecntee,  to  respond  lo  the  person 
lawfully  entitleil  thereto,  where  li-tters  are  rerokwl.  becaus*  a 
Kiipiwsed  di'cedi'nt  Ih  livine;  or  bet-nu.sc  a  will  Is  discovered,  after 
adniini»lriillc)u  has  been  Rraiited  In  a  ease  of  supposed  intestacy, 
or  revoking  a  prior  will,  uimn  whii;h  letters  were  granted. 

g    20011.    SnecpiiHor   mny    )>e    apiiolnted,    and    mar    compel 

Where  letters  hnve  been  revoked  by  a  decree  of  the  Borrogate's 
court,  that  eonrt  huR.  except  in  a  case  where  it  Is  otherwise 
specially  preseribeil  by  law.  the  same  power  to  appoint  a  bu«- 
cessor  to  the  person  whone  powers  have  ceased,  as  if  th«  letter* 
h.nil  not  been  isaued.  The  successor  mty  complete  the  t^ecotion 
of  the  Irntit  iHtmmitled  to  his  predecesxar;  he  may  continue,  in 
ItiK  own  name,  a  civil  action  or  speeinl  proceeding,  pendins  in 
fMv.ir  nt  his  preileifssor;  anil  lie  mny  enforce  a  Judgment,  order, 
or  ilifree.  in  fnvor  of  the  Jotter.  The  anrroRate'a  court  has  the 
Hunie  jnrisilii-lion.  upon  the  pi'tition  of  the  sucressor,  nr  of  ■  t«- 
uinliiin)*  eiceeiitor.  ntlmlniKtratori  guardian  or  traatce.  lo  compel 
the  p<>rK<)ii  wboHe  tetters  hnro  been  revoked,  to  ncooiint  for.  or 
<lelivi>r  over  money  or  othi-r  pmiiertj.  and  to  settle  his  nccount, 
whli'h  it  would  hnve  upon  tfii'  |>etition  of  a  creditor  or  penon 
interested  in  Ihe  estate,  if  thi>  term  of  office  confcrted  by  the 
Ictlers,  had  expired  by  itH  own  liimtntion. 

3  H.  a.  T7.  (  40  (3  R.ln1.  TN);  3  It.  B.  1».  t  IT  (1  Bdm.  tSS):  1.  1MB.  ck. 
7n;l.  f  1  <a  l^m.  BH3|.    Ste  I  2093. 

^oantlnfc  by  ex* 


LETTERS  GENKRALLT.  S2t»7 

bis  successor,  or  of  a  surTivini;  execntor.  admia- 
dian,  or  of  a  creditor,  or  person  iotereBted  in  the 
iniardian's  ward  or  tbe  IckiiI  Fepreseiitatiye  of  b 
or  a  anrety  upon  the  (ifflciHl  bond  of  the  decedent, 
iresentative  ttt  a  deceased  mirgty,  to  compel  the 
niniatrator  of  tbe  decedeut  to  account,  which  tt 
Inat  the  decedent  if  his  letters  have  been  revoked 
1  decree.  And  an  executor  or  admiuiatTator  of  n 
or.  administrator,  guardlnu  or  tcMtunieatary  trua- 
irilf  account  for  Ibe  acta  and  iIninKH  of  the  dece- 
bc  trust  property  which  had  come  into  hia  poa- 
be  posBeHHion  of  the  decedent.  And  on  the  death. 
■reafter.  ot  any  executor,  ndminixlrntor,  'tcuardian 
trustee  while  an  accountluti:  by  or  against  him. 
is  pending  before  a  anrrogate's  court,  such  court 
proceeding  againat  his  espi-otor,  ndminiatrator  or 
>roceed  with  such  accountin):  and  determine  all 
<T>nt  any  relief  that  the  surrogste  would  have 
line  or  grant  in  case  Ruch  decedent  had  not  died 
're  tbe  executor  or  administrator  of  aaid  last  men- 
acting  at  tbe  time  ot  such  revival  bad  voluntarily 
D  accounting  ae  provided  for  in  tbia  HCction.  On 
either  by  or  against  an  executor  or  adnilniatrator 
xecutor.  administratoj',  guardian  or  testamentary 
revival  and  contimiatlon  of  ftn  accounting  pend- 
it  HHch  decedent  at  the  time  of  his  death,  the  huc- 
lecedent  and  all  peraons  who  would  be  necesBnry 
eeeding  commenced  hy  nuch  decedent  for  a  judi- 
of  his  Bcconnts  shnll  be  cited  and  required  to 
element.  The  surrogate's  court  may  at  any  time 
in  or  on  the  motion  of  any  party  to  any  one  of  two 
h  proceedingB.  connnlidate  iiaid  proceedings  but 
•e  to  the  power  of  the  court  to  make  any  subse- 
either  of  them.  With  respect  to  the  liability  of 
nd  for  the  purpose  of  maintaining  an  action  upon 
tHcial  bond,  a  decree  against  his  executor  or  ad- 
dered  upon  such  an  accounting,  hnn  the  same 
lecntion  issued  npon  a  nnrrogate's  decree  against 
decedent  had  been  relnrned  unnnttsfied  dnring  the 
He.  So  far  as  concerns  the  executor  or  adminis- 
nt,  snch  a  decree  1b  not  within  the  provisions  of 
ive  hundred  and  liftj-two  of  this  act.  The  snr- 
\ae  also  jurisdiction  lo  compel  the  executor  or 
•  snccessor  of  any  decedent,  at  any  time  to  deliver 
trust  property  which  has  come  to  his  possession 
control,  and  if  the  game  Is  delivered  over  after  a 
t  moat  allow  Buch  credit  npon  the  decree  as  jus- 

L.  imj,  cb.  MBl  L.  IMl,  cb.  WB:  L.   ieo3.  cb.  340.    u 


bo«4  nur  ke  Vi'oaeeated. 

'cntioQ.  iaaued  upon  a  surrogate's  decree,  aKsinat 
an  execnlor,  administrator,  testamentary  trustee, 
»  been  returned  wholly  or  partly  nnaatlsGed.  an 
er  the  Bam  remaining  nncoliected.  may  be  maln- 
oSlcial  bond,  by  and  in  the  name  of  thr  lerson  in 
■■  decree  was  made.    If  the  priDcipal  debtor  i*  • 

ns  ^  .oogic 
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rasideat  of  the  BtRte.  tbe  eiecntion  nuBt  hare  been  Inoedtol 
coQDtf  where  be  reiides. 
I*  IMT,  cb.  440.  I  SB  (4  Kdm.  W8). 

I  3608.  BBoevHor  nuir  praaeomte  ttfllelal  hoad.  ^^ 

Where  letters  have  beeo  revoked  by  s  decree  of  tbe  niTRc' 
court,  tbe  Bnccessor  of  tbe  executor,  admialstrator,  or  guii 
wbose  letters  are  so  revoked,  may  maialain  aa  action  q  ~ 
predecessor's  official  boud,  In  which  he  may  recover  an;  -.-, 
or  the  full  Talne  of  anj  other  property,  received  by  th?  priai 
In  the  boad,  and  not  duly  administerod  by  htm:  and  lo  l!u  I 
extent  of  any  injury  anstained  by  the  estate  of  the  decednt 
of  the  infant,  as  the  case  may  be,  by  any  net  or  omissi^  '  ' 
principal.  Tho  money,  recovered  in  such  an  action,  is 
BB  part  of  the  estate  In  tbe  bands  of  the  plaintiff,  and 
dlatribnted  or  otherwise  disposed  of  accordingly;  except  tkit 
recovery  for  an  act  or  omisaioo,  respecting  a  right  of  actkr 
other  property,  appropriated  by  law  for  the  benefit  ot  the  _ 
baod,  wife,  family,  or  next  of  kin  ol  a  decedent,  or  diapoxd  of 
a  will  for  the  benefit  of  any  peraon,  is  for  tfa«  benefit  id  ' 
person  or  persons  so  entitled  thereto. 
3  B.  8.  SB,  I  21  (2  Bdm.  St)- 

i  XSOO.  Action  on  oSolftI  bon4  whea  mo  aaoecaaor  Is 

Where  the  lettera  of  an  executor  or  administrator  hate  1 
BO  revoked,  and  no  SDCcessor  is  appointed,  any  person  hggik 
may,  upon  obtaining  an  order  from  the  larrogate.  grandsg 
leave  so  to  do,  maintain  an  action  upon  tbe  olflcial  bond  oC. 
executor  or  administrator,  in  behalf  of  himself  and  all  othea 
terested;  in  which  the  plaiatifF  may  recover  any  money,  ori 
full  value  of  any  other  property,  received  by  the  principal  i» 
bond,  and  not  duly  administered  by  him.  and  to  the  fall  «M 
of  any  injury,  sustained  by  the  estate  of  the  decedent,  by 
act  or  omission  of  tbe  principal.  The  money  recoveied  is 
an  action  must  be  paid,  by  tbe  sheriff  or  other  officer  who  eal 
it,  into  the  surrogate's  court;  and  the  surroKate  must  distt! 
It  to  the  creditors  or  other  persons  entitled  thsreto.  Tbe  ft* 
ingB  for  Buch  a  distributioa  are  the  same  as  prcflerlbed  ia 
fifth  of  this  chapter,  for  the  diatrlbntiou  of  the  proceed! 
•ale  of  real  property. 

I  a«lO.  Applte»UoB  ol  tkla  srtlalo  to  ezocston,  Mv^  Ml 
to  tore  atmalBted, 

The  provisions  of  this  article  apply  to  an  executor,  ad^ 
trator,  or  gnacdian.  to  whom  letter*  have  b«eD  lasved.  aad  K 
testamentary  trustee  whose  trust  has  been  created,  bcCsM  t 
chapter  takea  effect;  except  that  it  does  >ot«Cect,  in  any  atom 
the  liability  of  the  sureties  in  a  boud,  executed  before  tUi^M 
takes  effect. 


D,g,t,ioflb,GoOglc 


PROBATE  OP  A  WILL. 
TITUKIII. 


BtvMng  and  revokiiw  probate,  Isttara  tBrtamantary,  as 
lett«r*  of  adminMtration.  Porelgm  viUB;  anciUaiy  letcm. 


1,  fonttB  irlUj;  . 

ARTICI-a;  FIRST. 

I^vbate  of  a  will  atid  grant  of  tetters  thereupon. 

Bn.  ani.  Wlwt   Willi   mar  be   prored;    cbiniit   of    mbJeucc    not  ti 
,  midllr. 

e  letUn  of  idm'lBinWthia'arnh  tlN  wsi 

nil*.  Wbo  mT  ptopoiiod  will. 
aOlB.  Who  la  ba  cAhI  Uwnupwi. 
2Ue.   CoDlvnla  al  HlallDD. 
MIT.  Pm 

Mis:  4 

aoao.  I 

agai.  ^™^.o*  '?"'_."'  Ofttrojta  i 

. BvWntir  pti>T«d. 

.  Villdltj   and   nnitnipllan   at   teBtameDtnrf    p:aTla]i)at. 

I    panonilty. 

r  pintAel^  PntwIUiBtaiKUfig  a  f 


ana.  Wltneaaea  to  be  eiamlDed:  prooT  reqalnd. 

I.'  Picor  or  taawlwrltlnt. 
■    " — •  of  10.1  Of  aoMn.,., 
>  not  ellowei],  unleii 


Snmnte'*  dec^atou  on  pnilHte. 


M41.  Ob]Mtlon   to  adftL  ■  penon;   bow  uk 
aatZ.  Eiecnlor  faUln^  to  qmlifj  or  renoui 

MMJ  Id.:  reannctatkin  or  eicluilon  of  KnoDi'~tiiTln("^r~r^tl"" 


I  sail.  [An'd,  1S93.1  -What  irllla  bikt  ba  vroT«d|  okaaira 
•(  resldeace  not  to  iiBeet  -nltdltr. 

A  will  of  renl  or  persoDsl  property,  executed  sa  prescribed  by 
the  lava  of  the  State,  or  a  will  of  personal  property  executed 
witbont  the  Stnte  ontl  within  the  United  States,  tne  Dominion  of 
Canadn  or  the  KloKdom  of  Great  Britain  and  Ireland,  as  pre- 
•albed  by  the  laws  of  the  State  or  eonntry  where  It  la  or  waa 
executed,  or  a  will  of  personal  property,  executed  by  a  peraon  not 
a  Fvaldeiit  of  the  State,  according  to  the  laws  of  the  testator's 
r««tdei)ce,  may  be  proved  ae  prMcrib«d  la  thin  artlde.  'The  rinht 
to  hare  a  will  admitted  to  probate,  tfae  validity  of  Ike  ezecntion 
tbgreott  or  tbe  Talidll?  or  coDBtruction  of  any  proyisloii  oODtaisad 


r 
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therein,  is  uot  affected  tjy  a.  cliauge  ot  the  teatwitor'a  rerii, 
made  since  tlie  execution  of  Die  will.    This  soctiuo  apjriM 
to  a  will  executed  by  a,  person  dying  aAer  April  eleven,  ~ 
bandred  and  Beveuty-six,  and  it  does  uot  invalidate  a 
cnted  before  that  date,   which  would  have   been   valid 
the  eDactment  of  aectiona  one  and  two  of  chapter  one  hi 
and  eighteen  of  the  laws  of  eighteen  hundred   and   nevesi 
except  where  such  a  will  is  revoked  or  altered,  by  a  will  _ 
those  sections  rendered  valid,  or  capable  of  being  proved  u 
scribed  in  this  article. 

Ah   amended  embodies   gg   2611-18  bs  tiiey   atood   at 
amendment. 

I..  iHoa,  cb.  vae.    s«  i  mm. 

I    Seia.    [Am'd,    1883.]    Persoiu    IneaapeteBt    i 
exeCBlorii. 

No  person  la  competent  to  serve  aa  an  executor  irtuv  it, 
time  the  will  is  proved,  is: 

1.  Incapable  ia  law  of  making  a  contract. 

2.  Under  the  age  of  twenly-one  years. 

3.  Au  alien  not  an  inhabitant  of  this  state;  or 

4.  Who  shall  have  been  convicted  of  an  infamooa  (Time:  or 

5.  Who,  on  proof,  is  found  by  the  snrrogatc  to  iie  incoupl 
to  execute  the  duties  of  such  trust  by  reason  of  drunkennei^ 
honesty.  Improvidence  or  want  of  understand Ing.  If  ooj 
person  be  named  as  the  sole  executor  in  a  will,  or  it  all  the  pa 
named  therein  as  executors  be  incompetent,  ]=tters  of  adi 
tration  with  the  will  auncxed  must  be  issued  as  in  the  caaed 
of  the  executors  renouncing.  A  surrogate.  In  his  discrMko, 
refuse  to  grant  letters  testamentary  or  of  administration  to  a 
son  unable  to  read  and  write  the  English  langaage. 

L.  1883,  cb.  681 

I  XeiS.  [Am'd,  1898.)  HnppIemeiBtftrr  lettcn)  «aMI 
not  named  In  letters  not  (o  ■.ct)  poiver  ot  ezeeatar  M 
lettera  ot  BdmlntBlratloB  irltb  Ibe  will  anaexed. 

If  tlie  disability  of  a  person  tinder  age,  or  an  alien  nanw 
executor  in  a  will,  be  removed  before  the  execution  of  the  fl 
sions  of  such  will  is  completed,  he  shall  be  entitled,  on  aa^ 
tlon,  to  supplementary  letters  testamentary,  to  be  issued  ■ 
same  manner  as  the  original  letters,  and  auljiorlaed  i"*  join  te 
execution  of  the  will  with  the  persons  nreviousiy  rppoiatM, 
person  named  in  a  will  us  esecntor,  and  not  named  as  such  I 
Iptfers  teslainectary  or  in  letters  of  admintstration  with  tin 
unnexed,  shall  be  deemed  to  be  unperseded  thereby,  aad 
have  no  power  or  authority  whatever  as  snch  eiecntor  an 
nppeara  end  qnaiifies.  An  executor  named  in  a  will  has  no  I 
to  dispose  of  any  part  of  the  estate  of  the  testator  before  ■ 
testamentary  are  granted,  except  to  pay  ftinaral  chargK  B* 
Interfere  with  such  estate  in  any  manner  farther  thaa  Is  I*^ 
sary  for  its  preservatiMi.  Where  lettera  of  odminlatntlcv  - 
the  will  annexed  are  granted,  the  will  of  tiie  deceased  uu 
obaerred  and  performed:  and  the  admtniBtrators,  wlii  iiff"  "* 
have  the  rlj^hts  and  powera  and  are  subject  to  the  nne 
as  tf  they  had  been  named  execntora  In  the  wUL 
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■  9SI4,   [Ak'«,  1807.]     Wks  b^t  P 

A  penwn  dPsUnated  in  a  wilt  as  exe* __   ..  __,  __  ._^ ,  _. 

•ny  perBon  intprpstiKt  in  ihc  estntp,  or  n  (Tpditor  of  the  i1(>««dent 
or  any  party  to  au  action  broiijrht  or  about  to  bo  brought,  and 
intereeted  in  tlie  mibjw^  thereof,  in  which  action  tlie  decedent,  If 
UtIiiic.  would  hp  a  proper  party,  may  present  to  th?  anrrogate's 
court  havinft  juriBdietion,  n.  written  petition,  duly  verified,  de- 
Boribinfl  the  will.  f4ettinB  forth  the  fads,  upon  which  the  jiirindic- 
tioii  of  the  court  to  Krant  prolwCe  iJiereof  diT^ndH,  mid  pmying 
that  the  will  may  be  proved,  ajid  that  the  per«on«,  «pecif)pd  in  the 
next  sectioD,  may  be  cited  to  attend  the  probate  thereof.  Upon 
thp  preaentatJon  of  aach  a  petition,  tbe  BaiTorate  must  Issue  a 


I  S61S.  lAm'd,  iSH.]    Wko  to  ba  oltwl  thaMUpon. 

The  following  persona  must  ba  citfd.  upon  »  i>clition,  jirc^eDteil 
u  prescribed  in  the  Inat  section: 

1.  If  the  will  rtintps  txchwively  to  rail  property,  the  husband,  oi 
wife,  If  any,  and  nil  the  heirs  of  the  testator. 

,  3.  If  the  will  relates  exchisivcly  to  pcraonat  property,  the  bus 
band  or  wife.  If  any,  and  all  the  neitt  of  kin  of  the  testator. 

8.  If  the  will  relates  to  both  real  and  personal  property,  the  hui 
band  or  wife,  if  any,  and  all  the  heirs,  nnd  all  the  pcxt  ot  kin  of  tbe 
testator. 

L.  IWi  eb.  IIB. 

I  MIA.  CoBtmU  of  sltstlfm. 

The  dtatton  must  set  forth  the  Dame  of  the  decedent,  and  of  tha 
peraon  by  whom  the  will  Is  propounded;  and  it  must  state  whether 
Uie  will  re1at«B,  or  purports  to  relate,  excluatvely  to  real  property, 
or  personal  propertr,  or  to  both.  Where  the  will  propounded  was 
nuncupative,  that  fact  must  be  stated  io  the  citation.  Where  tha 
aturrogate  is  unable  to  ascertain  to  his  satisfaction,  whether  the  de- 
crdent  left  surriTlng  him,  any  person,  who  would  be  entitled  to  the 
property  affcct«d  by  the  will,  if  the  decedent  had  died  intestate,  the 
dtalioD  must  be  directed,  where  the  wili  relates  to  real  property,  to 
tbe  attorney -general;  where  it  relates  to  personal  property,  to  the 
publir  administrator,  who  would  have  been  entitled  to  administra- 
tion, if  the  decedent  bail  died  iatestate. 

i  SCIT.  [Am'd,  ISM.]    Fanon*  not  oltod  m»y  appear. 

Any  person,  although  not  cited,  who  is  named  as  a  devisee  or  leg- 
atee in  tbe  will  propounded,  or  as  executor,  trustee,  devisee  or  leg- 
atee in  any  other  paper  purporting  to  be  a  wilt  of  ttie  decedent,  or 
who  is  otherwise  interested  in  sustaining  or  defeating  the  will,  miiy 
ippear,  and.  at  his  elertion.  support  or  oppose  the  application.  A 
person  so  appearing  becomes  a  party  to  the  special  proceeding.  But 
:his  section  does  not  affect  a  right  or  interp<<t  of  sueh  a  peraon  unlesH 
he  ST  becomes  a  party.  And  in  case  the  will  propounded  for  pro 
bate  U  opposed,  duo  and  timely  notice  of  the  hearing  of  tlie  objec- 
lions  lu  the  will  aliall  be  given,  in  such  mnnuertiK  the  surrogate  shall 
direct,  to  all  perwins  in  being,  who  would  t^iki^  any  interest  in  any 
property  under  tbe  provisloBS  of  the  will,  and  to  the  executor  or  ex. 
bcutora.  trustee  or  trustees  named  therein.  If  any,  who  have  not  ap- 
pcttred  in  the  proceeding,  and  any  decree  in  the  proceeding  stiall  not 
•Sect  the  right  or  interest  of  any  such  person  unless  he  shall  tw  so 
DOtUed. 
b  ttn.  cb.  III.  •_ 
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)a«l§.  WltneBBca  to  be  exK«lBedt  proof  repaired. 

Upon  the  return  of  the  citation,  the  surrogate  muBt  caoae  Uw 
iritQeBseB  to  be  examined  before  him.  The  proofs  muBt  be  redntrd 
to  writiatc-  Betore  a  written  will  is  admitted  to  probate,  two,  at 
least,  of  the  BUbscribing  vitnessea  mnat  be  produced  and  eiant- 
Ined,  it  so  many  are  within  the  State,  and  competent  and  able 
to  testify.  Before  a  nniiciipntlTe  will  is  admitted  to  probate.  Ha 
execution  and  the  tenor  thereof  mnat  be  proved  by  at  least  tvo 
witnessea.  Any  party,  who  contests  the  probate  of  the  will,  may 
by  a  notice  filed  with  the  surrogate  at  any  time  before  the  proo^ 
are  closed,  require  the  examination  of  all  the  BahacribinR  «H- 
ncssea  to  a  written  will,  or  of  any  other  witDCsa.  whose  tentimony 
the  surrogate  is  satiafied  may  be  material,  in  which  casp.  all  aneti 
witnesRcs.  who  are  within  the  State,  and  competent  and  able  to 
testify,  must  be  so  eiammed. 

L.  liaT,  rh,  *eo.  pirt  dI  M  10  wvl  11  t*  Bdm.  4B8.  *m:  I^  IMI.  ch.  I& 
fl  1.  2  mid  3  (4  Bdm.  Ml), 

t2«lft.   [Am'd,    1S82.1    AkBenl,     cte.,     wttn«Mra     to    be    >»- 

Thp  denth.  ahaence  from  the  State,  Innacy,  or  other  iiKOiu- 
peteucy  of  a  wItnesB,  required  to  be  examined,  ua  prescribed  tn 
this  or  tiie  last  section,  or  proof  that  such  witnesa  cauoot,  after 
due  diligence,  be  found  witnin  the  State  or  etaewtaere,  niust  b* 
shown  by  affldavil  or  other  competent  evidence,  to  the  sa.tnf*ctian 
of  the  surrogate,  before  diapc'naing  with  hia  teHtimony.  Where  a 
witness,  being  within  the  State,  is  diaablcd  from  attending,  by  rea- 
son of  age,  sickness,  or  infirmity,  bis  disability  must  be  shown 
in  a  like  manner;  and  In  that  case,  the  testimony  of  the  witneati. 
where  it  is  required,  and  be  is  able  to  testify,  must  be  taken  in 
the  manner  prescribed  by  law,  and  produced  before  the  surrosate. 
as  part  of  the  proofs. 

L.   1»3T,  ch.  4an.  luR  at  H  ID,    11   (4  Bim.   486). 

I  xaao.    [Am'd,  isms,  isoa.]    Proof  of    baadwrltlBK. 

It  all  the  subscribing  witnesses  to  a  written  will  are,  or  if  a 
subBcriliing  witness,  whose  testimony  is  required,  is  dead,  or  in- 
cuiui>eteut,  by  reason  of  lunacy  or  otherwise,  to  testify  or  unable 
to  testify;  or  if  such  a  subscribing  witness  ia  absent  frnm  the 
state;  or  If  such  a  subscribing  witness  has  forgotten  the  oocnr- 
rcnre,  or  testllies  ngainst  the  execution  of  the  will:  the  will  may 
nerertheless  be  eiitBbHshed,  upon  proof  of  the  handwriting  of  the 
testator,  and  of  the  subscribing  witnesses,  and  also  of  nnch  other 
circumstances,  as  would  be  BuRlclent  to  prove  the  will  upon  the 
trial  of  an  action.  AVbere  a,  subscribing  witness  is  absent  fran 
the  state,  u[M>n  application  of  either  party,  the  surrogalc  shall 
cause  the  testimony  of  such  witness  to  be  taken  by  commisstoD, 
when  it  ia  made  to  appear  thot  by  due  diligence  such  testimony 
may  be  obtained.  Where  a  written  will  is  proved,  as  prescribed 
in  this  section,  it  musi  be  filed  and  remam  in  the  sarrogate's 
»0lce.  But  when  it  shall  be  shown,  by  affldavlt  or  otherwise,  to 
the  sntisfectiim  of  the  surrogate,  that  the  decedent  left  rval  or 
persoiml  property  in  another  state  or  territory  of  the  United 
Stales  or  in  a  foreign  country,  and  that  the  laws  of  such  state, 
territory  or  country  require  (he  production  of  the  original  will 
liefore  the  t>roviBions  thereof  become  effective,  the  surrogate 
may.  at  any  time  after  probate,  ond  upon  such  notice  to  U»e 
parties  interested  in  the  estate  as  he  may  think  proper,  ranse 
any  original  will  remaining  on  file  in  his  office  lo  be  sent  by 
post  or  otherwise  to  any  court  which,  or  to  any  officer  of  son 
State,  territory  or  country  who,  nnder  the  laws  thereof,  is  «m- 
T2B 
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povercd  to  receive  tlie  BSme  for  probate,  or  ma;  deliver  inch 
will  to  aoy  peraon  iDterested  In  the  probate  thereof  in  such  state, 
territory  or  coiiDtr;,  or  to  bla  representatiTe,   npoD   auch   1 

or  in  a  avrrogate'e  rourt  tbe  teatiioMiy  of  aay  witneaa  shall  be 
taken  by  or  on  rommiaaion,  tbe  same,  together  with  the  commls- 
aion  on  which  it  ie  taJcen.  «ball  be  dolr  filed  in  tbe  office  of  the 
•ttrrogate  bnt  need  not  be  recorded.  The  teatimony  or  other  pro- 
ceedinit  dniy  taken  to  be  used  before  the  surrogate  or  aurrogate'a 
eourt,  by  a  atenoerapfaer,  ahall  be  filed  and  need  not  be  recorded. 

L>.  IS3T.  tb.  44)0.  t  20  <3  Baa.  *B1);  2  B.  S.  te.  U  13.  tS,  tT  (2  Edm.  59. 
soil  L.  18S8.  cli.  G08.    See  I  leaa.    L.  I9oZ,  ch.  I14.    in  ettect  Usrcb  12.  19Ca. 

1  2«ai.  Proot  of  lokt  ar  deBtr«red  will. 

A  lost  or  destrojfd  will  can  be  admitted  to  probate  in  a  surro- 
Kat<>'B  coart,  but  only  in  a  cnse,  where  a  Judgment  establishing  the 
will  eoald  be  rendered  by  the  supreme  court,  as  preacribed  In  sec- 
tion 1865  of  this  act, 

U  IHTO,  cb.  300,  I  8;  2  R.  a.  OS.  I  AT,  b.  «  Edm,  flD). 

f  IMBtS.  Probatv    not    sUairrd,    nnlrai    anrrSKatc    aatlBflcA, 

Before  admitting  a  will  to  probate,  the  surrogate  mtist  inquire 
partfealarty  Into  all  the  faets  and  eircumstanceB,  and  mnet  be 
aatiafied  of  the  genninenesa  of  thp  will,  and  the  validity  of  ita 
exeeution.  Before  admitting  a  written  vrill  to  probate,  the  sur- 
rogate may,  in  his  discretion,  reqnire  proof  of  tne  eireumstances 
Bttending  the  execution,  the  delivery,  and  the  possession  thereof,- 
or  any  of  them,  to  be  made  by  the  affidavit,  or  the  testimony 
at  the  hearing,  or  the  perion  who  received  the  will  from  the  tea- 
tat«r.  If  be  can  be  prodHced,  and,  also,  of  the  person  presenting  it 
for  probate. 

I,.  ISST,  cb.  460,  t  IT.  «nd  B««  "C  I  10  (4  Bdm.  489,  490). 

1X623.  n'llll    wben    anincleDtlr   prai-ed. 

If  it  appears  to  the  surrogate  that  the  will  was  duly  executed; 
and  that  the  teatator.  at  the  time  of  executing  It,  was  in  all  re- 
•ppcln  competent  to  moke  a  wilt,  and  not  under  restraint;  II  must 
h«  admitted  to  probate,  as  a  will  valid  to  pass  real  property,  or 
pergonal  property,  or  both,  as  the  surrogate  determinee,  and  the 
petition  and  citation  reqnire,  nnd  must  be  recorded  accordingly. 
The  decree  admitting  it  to  probate  must  state  whether  the  pro- 
bate was  or  was  not  contested. 

2  B.  S.  08.  I  M  (2  Bdm.  G8ll  L.  i&tl.  cb.  MO,  i  IS  {4  Bdm.  M0>. 

I  lf«tZ4.  Validity    Bad    conatrnctlon    at    teatiuneBtar r    pro- 

Bnt  if  a  party  espressly  puts  in  issue,  before  the  surrogate,  the 
validity,  con  struct  ion.  or  effect  of  any  disposition  of  perBona!  prc)p- 
orty.  contained  in  the  will  of  a  resident  of  the  State,  executed 
within  the  State,  the  surrogate  must  determine  the  quextJon  upon 
rendering  a  decree;  unless  the  decree  refuses  to  admit  the  will  to 
probate,  by  reason  of  a  failure  to  prove  any  of  the  matters  apeci- 
fled  in  die  last  tectinn. 

C    ISTO.    cb.   3fie.   I  11.    Bee  |  2flM,  |)«t. 

I :  m  Ml     Ssrrvs«.tc>ii  deelalan  «>  probate. 

Where  the  surrogate  decides  against  tbe  aufficiency  of  the  proof, 
or  agaiDst  the  validity  of  a  will,  or  upon  the  construction,  validity, 
or  iegai  effect  of  any  provision  thereof,  he  must  make  a  decree 
■ccordinfily :  and,  if  required  by  either  partf,  he  mast  enter  In 
tbe  minutes  the  grounds  of  his  decision. 

L.  iSSl,  cb.  MO,  I  31   a  tarn.  4»I),  am'd. 
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1  3820.   [AB'd,  1888.  18»T.]    Prolialei  bow  tar  OBelmslve  u 

A  decree  admlttlag  to  probate  a  will  of  personal  property,  made 
HB  prescribed  in  tbig  article,  is  n>nclnRiTe,  as  an  adjudication,  npon 
nit  the  queatloaa  determined  by  the  Burrogate  pnrsuant  to  thb 
urticle,  uatil  it  ia  reversed  npon  appeal,  or  reToked  by  the  snrro- 
UHte,  except  in  an  action  brought  nnder  section  twenty-aiz  hon- 
<irecl  and  fifty-three-a  ot  tbia  act  to  determine  tiie  validity  or  to- 
vBlidit<'  or  such  will:  and  eii-ept  that  a  determinatton.  made  ondar 
Hprtion  twentf-ili  hundred  and  tweuly-four  of  this  act.  is  eoo- 
clusive  only  upon  the  petitioner,  and  each  party  who  was  d«ly 
cited  or  appeared,  and  every  peraon  claiming  from,  through,  or 
under  either  of  them. 

2  R.  8.  ei,  I  »  |3  Bda.  «1);  L.  IWT,  Ot.  690.    In  eflsct  Jim>  8,  UWT. 
1 2037.  {AVd,    1881.]    Id.|    kb    to    realtr- 

A  decree,  admitting  to  probate  a  will  of  real  property,  made 
as  prescribed  in  this  article,  pBtabliiiheB.  preBumptively,  only,  all 
the  mattera  determined  by  the  snrroRate.  pursuant  to  tbia  article, 
HB  against  a  party  who  was  daty  cited,  or  a  person  claiming  from. 
through,  or  under  him:  or  upon  the  trial  of  an  action,  or  the  hear- 
ing of  B  special  proceeding,  in  which  a  controversy  arises  mo- 
eerning  the  will,  or  where  the  decree  is  produced  Id  evidetic*.  in 
fnror  of  or  BKainpl  a  person,  or  in  a  case  specified  in  this  oectioA. 
the  testimony  taken  in  the  special  proceedioK  wherein  it  waa 
made,  may  be  read  in  evidence,  with  the  aeme  force  and  cSect. 
as  if  it  was  talien  upon  the  trial  of  the  action,  or  the  heanns  ot 
the  special  proceeding,  wherein  the  decree  id  bo  produced. 

3  R.  S.  W,  I  IS  (3  &dm.  60). 

I  Mas.  'Wken  porebaaor  from  h«lv  prot*«t«d  ■•fwUb> 
MaaOlaK    •    dcvlaB. 

The  title  of  a  pnrcbaser  In  good  faith  and  for  a  Taliuble  coo- 
elderatlon,   from  the  heir  of  a   person  who   died  aelied  of  real 

rperty,  shall  not  be  affected  by  a  devise  of  the  property  mad* 
the  latter,  unless  within  four  years  after  the  testator's  death, 
t&e  will  devising  the  same  is  either  admitted  to  probate  and  >«- 
corded  as  a  will  of  real  property  in  the  office  of  the  surrogate  hav- 
ing jurisdiction,  or  estabtlahed  by  the  final  Judgment  of  a  tmirt 
of  competent  jurisdiction  of  the  State,  in  an  action  broaAt  f«r 
that  purpose.  But  If.  at  the  time  of  the  testator'a  death,  the 
devisee  is  either  within  the  age  of  twenty-one  years,  of  Insane,  or 
Imprisoned  on  a  criminal  charge,  or  in  execution  upon  convictioa 
of  a  criminal  ofFence,  for  a  term  less  than  for  life;  or  wlthont  the 
State;  or.  If  the  will  was  concealed  bv  one  or  more  of  the  brira 
of  the  testator,  the  llmitatlan  created  by  this  section  does  not 
begin  nntil  after  the  expiration  of  one  year  from  the  remorrl  iri 
such  a  disability,  or  the  delivery  of  the  will  to  the  devisee  or  Ui 
representative,  or  to  the  proper  surrogate. 

1  R.  8.  T«.  I  S  (I  Bdm.  eS8). 

I  aSBB.  [Am'a,  IBBa.]  17111  eertUod,  0V  l««wr«  tfca— ft 
BBar   be    md   In   evIdPBce. 

The  BurroRnte  must  cause  to  be  IndorMd  upon,  or  annexed  Iik 
the  original  will  admitted  to  probate,  or  the  exemplified  c«iiy,  or 
statement  of  the  tenor  of  a  will,  which  was  admitted  wttliotit  fr»- 
dactlon  of  an  original  written  will,  a  eertlfiMte.  nnder  hts  hanO. 
or  the  hnnd  of  the  clerk  of  hla  court,  and  hi*  seal  of  olBce.  t  '.tlv 
that  If  has.  upon  due  proof,  henn  admitted  to  probate,  aa  a  wffi 
valid  to  pass  real  or  personal  property,  or  both,  ai  the  me 
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may  b«.  The  will,  or  the  copy  or  statement,  so  autbenticated,  the 
record  thereof,  or  an  oiemplified  copy  ot  the  record,  may  be  read 
In  eTldence,  as  proof  of  the  original  will,  or  of  the  contents  oi 
tenor  thereof,  wifliont  further  evidence,  and  with  the  effect  tpeci- 
Bed  In  the  last  three  sections. 
S  R.  a.  5B,  I  IG  0  Xdm.  OS):  3  S.  8.  so,  I  SS  (a  Kdm.  8$,  See  |  BM». 

I  a8SO.  Keeordlas  wlllB  proved  elBdwhere  wltUa  tka 
State. 

A  traoaertpt  of  a  will  of  real  propt^y,  prored  and  recorded  Id 
any  eoaet  uf  the  State,  of  competent  Juriidictlon,  and  of  all  the  n(»- 
tkxt,  process,  and  proofs  rFlatioK  to  the  same,  mast,  when  duly 
exemplified,  be  recorded,  upon  the  reqneat  of  any  person  Inter- 
ested therein,  In  the  snrrogate'a  conrt  ot  any  county,  In  which 
real  property  of  the  testator  is  situated. 

U   UST.  A.  4W,   i  «8  (4  Uo.  WW. 

I  aosl.  Keeftrda  «t  certain  wllla  hcrAtolove  pvoTcdi  how 
■wr   •▼««>««. 

The  ezcmpUfieatlon  of  tbe  record  of  a  will,  prored  before  the 
tadce  of  the  fonner  court  of  probates,  and  recorded  in  his  offlce 
before  the  fint  day  of  Jaaoary,  in  the  year  17§S,  certified  nndar 
the  seal  of  the  officer  harlng-  custody  of  the  record,  moat  be  ad- 
mitted In  evidence  In  any  case,  after  It  baa  been  made  to  antear 
that  diligent  and  fruitless  aearch  luw  been  made  tor  the  tmnnsl 
wllL 

3  B.  8.  n.  i  so  {a  Urn.  ao). 

I  SOSa.    lAm'd,  IBM,  1801.]    The  same. 

An  exemplified  copy  of  the  last  will  and  teatament  of  any 
deceased  person,  which  has  been  admitted  to  probate,  whether 
as  a  w411  of  real  or  personal  property,  or  both,  and  recorded  in 
the  once  of  the  surrogate  in  any  county  of  this  state,  shall  be 
admitted  in  eTideuce  Id  any  of  the  courts  of  this  state,  with- 
out the  proofs  and  ezamination  taken  on  the  probate  thereof,  and 
whether  snch  proofs  shall  have  been  recorded  ur  not,  with  tike 
effect  as  if  the  original  of  such  will  had  been  produced  and 
proTen  In  such  court,  when  tbirty  years  have  elapsed  since  the 
will  was  admitted  to  probate  and  recorded.  And  the  recordiog 
ot  •uoh  will  shall  be  evidence  that  the  same  was  duly  admitted 
t»  probate.  The  exemplification  of  the  record  of  a  will  which 
ha«  been  proved  before  the  snrrogate  or  judge  ot  probate,  or 
Otber  ofllcer  exercising  the  like  jurisdiction,  of  another  stnte 
most,  when  certified  by  the  officer  having  by  law,  when  the  cer- 
tiflcate  was  made,  castbdy  of  the  record,  be  admitted  in  evidence, 
as  it  the  original  will  was  produced  and  proved,  when  thirty  yun 
have  elapsed  since  the  will  was  proved. 

L.  18M,  eh.  SB;  K  1M)1,  di.  HO.    In  effect  Sq>t.  I,  ISOl. 
I  *S*S.   {Aaa'd.   18B1  a>«   jssa.]    ■«.,  ■■  to  wUta   of  real 


1 


A  will  of  real  property,  which  has  been,  at  any  time,  either 
before  or  after  tMs  chapter  takea  effect,  duly  proved  Id  the  sn- 
imine  rajorf,  or  the  court  of  chancery,  or  befbre  a  aumgate  of 
the  Btatp  with  the  certificate  of  proof  thereof  annexed  thereto, 
or  hiflorsed  thereon,  or  an  exemplified  copy  thereof,  may  be  re- 
eovded  Id  me  oliHa  of  the  clerk  or  the  register,  u  the  cojk  n- 
731 
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quires,  of  Kaj  couutf  io  the  State,  in  the  same  manner  as  a  dMd 
of  real  property.  Where  the  wiU  relntes  lu  rLal  propertf,  ibe 
executor  or  adminiatPBtor,  with  the  will  auneied,  muat  caaae  tlie 
•ame,  or  an  exemplified  cop;  thereof,  to  be  to  recorded,  in  eaA 
connl^  where  real  propertj  of  the  testator  is  situated,  within 
tnenty  days  after  letters  are  iasned  to  him.  An  esempliBcatioa 
Of  the  record  of  such  a  wi)l,  from  any  surrogate's  or  otner  offlea 
where  the  same  has  been  so  recorded,  either  before  or  after  thb 
Chapter  takes  effect,  maj  be  lo  Itfce  manner  recorded  in  the  office 
of  the  clerk  or  register  of  anj  eouoty.  Such  a  record  or  ezempli- 
tkatlOD,  or  an  eiempHficatloa  of  the  record  thereof,  mnM  be  le- 
eetved   lu   evidence,   as   if  the  original   will   was   produced   aad 

L.  IBM,  eh.  182.  1 1  <4  Bdn>.  U8):  U  1S«B.  ch.  T«.  |  1  a  Un.  419). 
I  0884.  iMdez  uA  fee*. 

Upon  reeordinft  a  wUi  or  exemptlflcatlon,  aa  preactlbed  in  tfea 
last  section,  the  clerk  or  register  must  Index  it  in  the  aame  bo«Aa, 
and  snbatfintlsllr  In  the  same  manner,  ai  If  tt  waa  a  deed  re- 
corded in  his  office,  and  he  is  entitled  to  receive  the  same  fM* 
therefor,  as  for  recording  a  deed.  An  executor,  or  admlntotralof, 
with  the  will  annexed,  who  canaee  such  a  record  to  be  made^ 
miiat  be  allowed,  in  hla  accoant,  the  fee*  paM  bf  him  tli«efar. 

Id..  H  >  ■a'  «  (4  Bdm,  MS). 

laass.   [An-d,   IMKi.l    wills  t«  he  retaraed  after  vrabate. 

Except  where  speeial  provision  is  otherwise  made  by  law.  or 
where  the  sarrogate  sends  a  will  into  another  state  or  territory 
or  into  a  foreign  country,  or  delivers  it  to  a  party  in  interest,  ax 
provided  In  section  two  thouHand  six  hundred  mid  twenty  of  this 
act,  a  written  will,  after  It  has  liecn  proved  and  r<H'orided.  mnut 
be  retained  by  the  surrogate,  until  the  CKpirntian  of  one  year  after 
it  ha.i  been  recorded,  and,  if  a  petition  for  the  revocation  of  pm- 
bnte  thereof  ia  then  filed,  until  a  Jec'ree  is  made  thereupon.  It 
must  then  be  returned,  upon  deniand,  to  the  person  who  deHvere-l 
it,  unless  he  is  deud,  or  a  lunatic,  or  bus  removed  fnira  the  etare; 
in  which  case,  it  may.  In  the  discretion  of  the  sorrogate.  be  de 
livered  to  any  person  named  therein  as  devisee,  or  to  an  heir  or 
assignee  of  a  rievisee;  or.  if  it  relntes  nnly  to  pergonal  property, 
to  the  executor,  or  sdminlstrator.  with  the  will  annexed,  or  to  a 
legatee. 

a  E.  a.  86,  I  M  B  Edm.  ae);  L,   1902.  Ph.  1I4.    In  eHeet  Uurb  12,  IMO. 

I  asSA.  Whea  letters  teataaaeBtBrr  asar  he  laaaeA. 


penons  to  bo  execnt<ff  o 
me  surrogate  mnst  inquire  into  the  facts,  and,  if  the  coutloiieDn' 
has  happened,  that  fact  most  he  recited  Id  the  decree.  lonoeO- 
ately  after  a  will  has  been  admitted  to  probate,  the  person  or 
,  . . ^ .^^jf^jj__.. 


persoDa  named  therein  aa  executors,  who  are  competent  .,  „..  ,_ 
■erve,  and  who  appear  and  qnnllfy.  are  entitled  to  letters  test** 
Bentarr  therenpon:  anlass,  before  the  letters  are  granted,  a  aud- 
itor of  the  dee^ent,  or  a  person  interested  In  the  eatate,  Hea  •« 
affidavit,  speclfylug  Ms  demand,  or  bow  bo  Is  Utereated,  and  cithn 
setting  forth  speciBcally  one  or  more  legal  objections  to  graatliw 
tile  letters  to  one  or  more  of  the  executors^  or  atatlng  that  W  & 
advised  and  believes  that  there  are  snch  objectiona.  and  that  ba 
Intends  to  file  a  speciflc  statement  of  tile  same.  Where  anch  an 
atSdavit  Is  filed,  the  surrogate  must  star  the  granting  of  MtM% 
.•t  least^thlrty  days,  or  tintn  the  matter  Is  soMier  dlapoaed  <it.   JS 
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apedflcntlM)  or  statement  of  an  objectioD,  made  as  prewribed  ia 
tniB  aection,  muat  be  verified  by  tbe  oath  o(  tbe  objeetor,  or  bla 
Attorueyi  to  the  effect  tbnt  he  believes  It  to  be  tme. 

3  B.  S.  N,  i  1  d  Urn.  71);  L.  183T,  tb.  MO,  |  22  (4  Bdm.  Wl). 

I    S61IT>   Barroc'tc   to    Inqatse   Into   abjeetlons. 

Tbe  anrrogate  must  iuqnire  Into  an  objectiou,  filed  iis  itreBcrlbed 
in  the  Uat  aection;  and,  tor  that  pucpose,  be  mu>'  i:«L't.-ive  proot,  bj 
affidAvit.  or  otberwlie,  in  hia  diicretion.  If  it  tiiiiwuin  tbat  there 
ij  a  legal  and  BufBclent  objectiou  to  any  penau,  uiimtid  ua  esecator 
in  tbe  will,  letters  Bhall  not  be  isaned  to  him,  e^tccpt  ui  preBCTll)ed 
in  the  next  aection. 

S  B.  8.  TO,  I  «  (2  Bdm.  Tl). 

I    attS.  BoaA)    -when    repaired. 

In  either  of  the  following  cases,  a  person  named  ai  execntor  in 
a  will,  may  entitle  hlnBelf  '.  i  letters  testomeutary  tbercnpon,  by 
XiTing'  m,  bond  as  prescribed  by  law,  although  an  objection  against 
him  haa  been  estabUsbed  to  tbe  Hatisfaction  of  tbe  aurrogate: 

1.  Where  the  objection  Is,  tbat  his  circtim:rtanceH  are  such,  that 
ther  do  not  afford  adequate  security  to  tbe  creditors,  or  peraoos 
interested  in  the  c:itate,  for  the  dne  ndmlniBtration  of  the  estate. 

2.  Where  the  obj(?ction  Is  that  he  ia  not  a  n-aldent  of  the  State; 
and  be  is  a  cltisen  of  the  United  States. 

But  a  persoa  sgidnBt  whom  there  is  no  objection,  except  that 
of  non-reaidence.  Is  entitled  to  letters  tpitnmentarr,  witfaont  giv- 
1ns  *  bond.  If  he  baa  r  .  office  within  tbe  State,  for  tbe  regular 

"""'"~  "'  ■" — ' '     —  '  "■""  "vlU  containa  an  ei- 

t  without  giving  ae- 


edged  or  proved,  and  eertlfled.  In  like  manner  as  a  deed  to  be  re- 
corded In  the  eoanty,  or  attested  by  one  or  more  witneise*,  and 
proved  to  the  satisfaction  of  the  anrrogate.  Snch  a  renunciation 
may  be  retracted  by  a  l:iie  instrament.  at  any  t[me  befrire  letters 
testamentary,  •  >■  letters  of  administration  wltb  the  will  annexed, 
have  been  issned  to  any  other  person  in  bis  place;  or,  after  they 
have  been  so  lamed,  if  tbey  have  been  revoked,  or  the  person  to 
wk«ai  they  were  issued  has  died,  or  become  a  lunatic,  and  there 
ia  no  other  acting  ezecntor  or  admlnlttrstor.    Where  a  retraction 


a  this  seetlMi  must  be  filed  and  recorded  in  the  snrro- 

gaivY  ODce. 

U..  (  8  a  Kdn.  TI). 

I  SMSO.   Selsetlaa  a(  ■■   exeeatar  ander  a  power. 

Where  the  win  contains  a  valid  power,  aiithorlaing  the  aelcc- 
BoB,  as  executor  thereof,  of  a  person  not  named  therein,  the  se- 
lectlOTi  mast  be  made,  by  the  peraon  nppolnted  for  tbnt  purpoae, 
wtthhi  thirty  days  after  maklDe  the  decree  admitting  the  will  to 
probate:  In  default  whereof,  the  power  of  sPle<^ion  is  deemed 
to  hiTe  been  renounced.  Snch  selection  mast  be  made  by  an  In' 
T89 
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Ktmment  in  writing,  deHiitnatini;  the  person  selecteil,  Eigned  Iff 
the  proper  peraon,  and  Bcknowii'dged  or  proved,  Bod  certiBed,  in 
like  mannec  as  n  deed  (o  be  recordi^  in  the  county,  or  prorrf  to 
tti?  siLtia  fact  ion  o(  the  Biirroxate,  niid  tiled  in  Lbe  surrogate's  offici'. 
Where  the  will  authorizes  the  peruou,  bo  to  be  selected,  to  act  with 
the  executor  or  executors  named  therein,  the  iMuing  of  lett«n 
must  be  delayed  uutil  the  eipiratioa  of  the  period,  fixed  in  tlda 
•ection  for  the  eTerciee  of  the  power  of  selection,  and,  U  the  W- 
lection  is  so  made,  for  five  days  thereafter. 

I  ZMI,   Objeollon  to  bdcIi  b  peraonj  taoir  tKkcn,  tto. 

Within  Sve  days  after  a  selection  is  made,  as  prescribed  ia 
the  last  section,  any  person  may  file  an  aflidBTit,  verified  as  ^»e- 
scribed  in  section  2636  of  this  act,  showing  that  he  is  a  creditor 
of  the  decedent,  or  a  person  interested  in  the  estate,  and  setting 
forth  Bpecificallj  one  or  more  legal  objections  to  granting  letten 
to  the  person  selected.  The  proceedings  to  be  taken  thereupon  U« 
the  same,  us  prescribed  in  sections  2637  and  2638  ot  this  act  It 
letters  are  not  iaaned  to  the  person  so  selected,  the  povtr  of  se- 
lection is  deemed  to  be  exhaoated. 

I  2640.  [Am'd,  18N3.]  Eieontor  railing  to  «a«llfr  or  re- 
Boanoci  boir  ezoloilcd. 

If  a  person,  named  as  execntor  In  a  will,  does  not  qnalt^  or 
renounce,  within  thirty  days  after  probate  thereof:  or  if  a  person, 
chosen  by  virtue  of  a  power  In  the  will,  does  not  a"alify  or  re- 
nounce within  thirty  clays  after  the  filing  of  the  instrument  desig- 
nating him;  or.  In  either  case,  if  objections  are  filed,  and  the 
executor  does  not  qnnlify  or  renounce,  within  five  days  after  they 
are  determined,  in  hlx  farnr.  of.  in  a  case  specified  In  section  2S3S 
0^  this  act,  within  five  days  after  nn  abjection  has  been  estab- 
lished; the  Burroiiate  must,  upon  the  application  of  any  other 
execntor,  or  any  creditor  or  person  interested  In  the  estate,  make 
an  or<1er  requiring  bim  to  qualify  tclthin  a  time  therein  q>pafied: 
and  directing  that.  Id  default  of  so  doing,  he  be  deemed  to  have 
renounced  his  appointment.  Where  It  appears  by  affidavit  or  othet 
written  proof,  to  the  satiafaction  of  the  sumwate,  that  and)  an 
order  cannot,  with  due  diligence,  be  served  personally  within  the 
State,  upon  the  person  therein  named,  the  surrogate  may  piasttibe 
the  manner  in  which  it  most  be  served,  which  may  be  by  pobliea? 
tlon.  If  the  person,  so  appointed  eiecntor,  does  not  qnafi^ 
within  the  time  fixed,  or  within  soch  further  time  a«  the  boito- 
gate  allows  for  that  purpose,  nn  order  miiat  be  made  and  re- 
corded, reciting  the  facts,  and  declaring  that  he  has  renounced  fata 
appointment  ns  executor.  Such  an  onier  may  be  revoked  by  (he 
surrogate  in  his  discretion,  and  letters  testamentary  may  be  issnel 
to  the  person  so  failing  to  renounce  or  qualify,  upon  his  apiiB- 
cation,  in  a  case  where  he  might  have  retracted  an  express  te- 
nundntioD.  as  prcHcribcd  in  section  263!)  of  this  act.  And  whete 
any  powers  to  bpH,  mortgage  or  lease  real  estate,  or  any  interest  i 
I  such,   or   as  trustees,   or  as 

„ ... ,     of   such    persons    named    sb 

-•xpcutors  shall  ncelect  to  qualify,  then  all  sRleii.  mortgages  and    i 
lesBea  under  said  powers  made  by  the  ezecutorB  who  ahaD  qoaU^ 
shall  t>e  equally  valid  as  if  the  other  executors  or  trustee*  bu 
Joined  in  auch  sale, 
a  B.  8.  «),  Tl,  H  ».  10,  11.  12  |3  Kdm.  nO;  L,  USt.  «b.  Wl. 
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I  aaa.  [An'«,  ISnS,  IDOI.}  Letterm  of  adaalalatiaUoB 
vrlth  will  anaezedt  whea  >u4  to  whom. 

If  DO  perstm  is  named  na  execator  in  the  will,  or  selected  b; 
*Irtue  of  a  power  eontained  therein;  or  if,  at  any  time,  by  reason 
o[  deatb,  inconiiteteney  adjudged  by  the  surrogBte,  renuneiation 
in  either  of  the  methods  prescribed  in  sections  two  tJiousaDd  six 
hundred  and  thirty-nine  and  two  thousand  six  hundred  and  forty- 
two  of  Hiis  act,  or  revocation  of  letters,  there  la  no  executor,  or 
administrator  with  the  will  annexed,  qualified  to  act;  the  surro- 
gate must,  npon  the  application  of  a  creditor  of  the  decedent,  or 
a  persoa  interested  in  the'  estate  ot  the  decedent,  or  having  a  lien 
npoD  any  real  property  upon  which  the  decedent's  estate  has  a 
lien,  and  upon  such  notice  to  the  other  creditors  and  per:<ons  In- 
terested in  the  estate,  as  the  anrrogate  deems  proper,  issue  letters 
ot  administration  with  the  will  annexed,  as  follows: 

1.  To  one  or  more  of  the  residuary  legatees,  who  ore  qualified 
to  act  as  administrators.  If  any  one  of  snch  legatees  who  would 
otherwise  be  so  entitled  is  a  minor,  administration  shall  be  granted 
to  his  guardian,  if  competent. 

2.  If  there  is  no  such  residuary  legatee  or  eiardian,  or  none 
who  will  accept,  then  to  one  or  more  of  the  principal  or  specified 
lettMtees  so  qualified.  If  any  one  of  snch  legatees  who  would  he 
otherwise  so  entitled  is  a  minor,  admin  i.st ration  shall  be  granted 
to  hia  guardian,  if  competent. 

3.  If  t4iere  is  no  such  legatee  or  guardian,  or  none  who  will 
accept,  then  to  the  husband,  or  wife,  or  to  one  or  more  of  the 
next  of  kin,  or  to  one  or  more  of  the  heirs  or  devisees,  so  aualiSed. 

4.  If  there  is  no  qualified  person,  entitled  under  the  foregoing 
■nbdiTisions,  who  will  accept,  then  to  one  or  more  of  the  creditors 
wba  are  so  quaHGed,  except  that  in  the  counties  of  New  Yorh 
■ud  Kings  the  ;mhlic  aiJministrator  shall  have  preference,  after 
the  next  of  bin,  over  rhe  creditors  and  all  other  persons.  , 

5.  If  there  fs  no  nnalifled  creditor  who  will  accept,  then  to  any 
proper  persoD  desigi-ated  b;  the  surrogate. 

1  R.  S.  n,  ]  14  (2  Bdm.  T2):  L.  lB9e.  ch.  TM;  L.  IBOl.  cb.  lu.  Id  effMt 
Mmrcta  21,  1901, 

1  2044.  M.f  rensBclatloB  or  eselnalon  of  peraonB  taBTlav 
prior  rlKht. 

But  where  a  person  applies  for  letters  of  administration  with 
tfao  will  annexed,  as  prescribed  in  the  last  section,  and  another 
peT«oti  ban  a  right  to  the  administration  prior  to  that  of  the  pcti- 
tioDer,  the  application  must  be  made  by  petition,  unless  a  written 
renunciation  ot  ever;  person  having  such  a  prior  riRht,  Is  filed 
with  the  surrogate,  and  the  execution  thereof  is  proved  to  his 
■atisfaction.  The  petition  must  pray  that  all  tho  persona  having 
a  prior  right,  who  have  not  renounced,  be  cited  to  show  cause, 
why  administration  should  not  be  granted  to  the  petitioner.  The 
proceedings  thereupon  are  the  same,  as  upon  an  application /for 
administration  upon  the  estate  of  an  intestate. 

2  R.  8.  Te.  g  36  {2  nam.  tt). 

I  204B.  Ezeontor  or  Bdmlntatratar  to  «uU(r. 

An  executor,  from  whom  a  bond  is  required,  as  prescribed  in 
this  article,  or  an  administrator  with  the  will  annexed,  must,  lie- 
fore  letters  are  issued  to  him,  qualify  as  prescribed  by  law,  with 
respect  to  bd  administrator  upon  the  eetate  of  an  intefitate;  and 

7311 
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tbe  proTtBioQB  of  article  fourth  of  tbis  title,  with  rvspect  tt  . 
boDiJ  to  be  givcu  by  tbe  adiniaUtrstoc  of  an  iiiteBt«te,  app'r  H 
bond  given  pumuaut  to  Cliis  section;  except  that,  id  fixing  theM 
ftit;  tbereof,  tbe  surrogate  mast  tabe  into  consideration  tlic  it 
of  the  real  property,  or  of  tbe  proceeds  thereof,  whicb  maj  &, 
to  the  hands  of  the  executor  or  admiuiatrator,  bj  Tiituc  <f  I 
proviaioD  contained  in  the  will. 
a  B.  s.  TS,  I  u.  8m  vol.  u  2807,  ans.  mis. 

I  264«.  KMrct  ot  ceirtalM  vjpot1>I«bb  limltad. 

This  artiele  does  not  vary  the  effect  of  a  decree  for  | 
made  before  this  chapter  takes  effect,  as  declared  in  ttae  i 
then  in  force. 


D,g,t,ioflb,GoogIe 


c.  18.  t.  8,  ft.  2      REVOCATIUN  OF  PROBATE.  §§  aUT-SO 

AHTICLB  8KOOHD. 

BasteatioK  of  probate. 

Sm.  ma.    Pnona  InUnatod  mar  apply  to  nnki  pcolMU. 
3MB.    WIWD  ■ppUntlon  man  ba  miida. 
9649.    ClUtlon  ibcnupan. 

anil    H«iriB(.' 
awia.  dkih. 

asu.    NoUn  ot  decTH  of  rcTonUOD. 
assau  DMarmtalBf  TiUdlt]'  a(  ■   wtB. 

I  264T.  P«r*on*  latcrejuleA  nay  apply  to  reTok«  prolmte. 

a  IntereMed  in  the  estate  of  the  decedent  ma;,  witUn 


f,ESr 


._  . ;  apeclfied  In  the  next  section,  preBent  to  the  sniroKate'a 

coart,  in  which  a  wili  of  pcrBona]  property  wrb  proved,  a  writ- 
ten petition,  duly  verified,  containing  atlcgstionH  against  the  Taltd- 
itr  of  the  will,  or  the  competency  of  the  proof  thereof;  and 
praflngr  tliat  the  probate  thereof  may  he  revolted,  and  that  tb« 
pervona,  enumerated  in  the  next  section  bnt  one,  may  tie  cited  to 
show  caaae  why  it  should  not  be  revoked.  Upon  the  preaeatntloii 
ot  ancli  B.  petition,  the  aarrogate  most  iaaae  a  cltatioD  according^. 
X  B.  6.  U.  N  30.  SI.  IS  (1  Mm.  01). 

I   ae4S.   [Am'O,  1881.]    V/k»a,  a«pllcatloa   maiit  be  ma^S. 

A  petition  muBt  be  presented  aa  preecribed  in  the  last  section, 
withlD  one  year  after  the  recttrdlnr  of  the  decree  admitting  the 
vril!  to  probate;  except  that  when  the  pcnon  entitled  to  present  it 
te  then  ander  a  disability,  specified  in  section  S96  Of  this  act.  the 
time  of  anch  a  disability  is  not  a  part  of  the  year  limited  la  this 
section,  nnlesa  such  person  shall  have  appeared  l>y  gener^  or 
special  rnardian  or  otherwise  on  said  protnte,  Bnt  this  sectlMi 
does  not  affeiA  an  application  made  pnrsnant  to  subdivision  sixth 
ot   sectioo   two  thousand   four   hondred   and   elgbty-one   ot   thb 

f  .am4».  OltatlsB    tbercapon. 

A  petition,  presented  aa  prescribed  In  the  last  two  sections, 
must  pray  that  the  dtatlon  may  be  directed  to  the  execntor,  or 
BdaUnilstrotor  with  the  will  annexed:  to  all  the  devisees  and 
letPitees  named  in  the  will;  and  to  all  other  T>ersonR  who  were 
pajiies  to  the  special  proceeding  In  which  probate  was  grmatti. 
It  a  tecatee  is  dead,  his  executor  or  administrator  most  be  cited, 
if  one  naa  been  appointed:  If  not,  such  persons  most  be  dted  •• 
representing  bloi,  as  the  siim^ate  designates  for  that  pnrpoae. 
t   B.    B.  ••     i  S£  (1  Bdm.  SI). 

f  asSO.  Bzeentor,   •(«.,   (a  SMpeB.d  prooeedlava. 

After  service  upon  him  of  a  citation,  Isaned  as  prescribed  In 
the  laat  three  sectloBB,  the  executor,  or  administrator  with  the 
wUI  umezed,  moat  saspend.  until  a  decree  Is  made  npon  tJie 
petition,  th  proceedings  relating  to  the  estate:  except  for  the  re- 
coven'  or  pre«ervatioii  of  property,  the  collection  nnil  nayment 
ot  dcMC,  and  sndi  other  acts  as  be  is  expressly  sUowed  to  per- 
form, by  an  ctder  of  the  sareogate,  made  apon  notice  to  the  p«- 


»..  I  SI. 
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I  aOBl.   He>rlBff. 

Upon  the  return  of  the  citatioD,  the  surrogate  must  proceed  to 
hear  the  alleEatioDB  and  proofs  of  the  iwrtioB.  The  teatimoa;, 
taken  upon  the  application  for  probate,  of  a  nittJESB  who  is  dead, 
or  without  the  State,  or  who,  Bince  bis  testlmonj'  was  talceD,  has 
become  a  luuatic,  or  otherwise  incompetent,  mnsl  be  reoelred  in 
evidence. 

3  B.  8.  61,  H  M  aod  M,  (m'd  mid  coBKdUtttd. 

If  tbe  Bnrrosate  decides  that  the  will  is  not  suffit^ieotlj  ntiTpd 
to  be  the  last  will  of  tbe  testator,  or  is,  for  any  reason,  inTUid,  ke 
must  mate  a  decree  revoking  the  prooate  thereof;  otherwise,  he 
must  make  a  decree  conflrming  the  probate. 

I   aoCS.  Ifa(lc«  at  decree  at  reviteallan. 

Where  tlie  decree  revokea  the  probate  of  a  will,  na  prescribed 
in  this  article,  tbe  8arn>eate  must  caase  notice  of  the  ieTOca.tia(i 
to  be  Immediately  published,  tor  three  Hnccessive  weeks,  in  a 
newspaper  publisbed  in  his  count;. 

M.,   I  ST,    >m'd. 

I  Z«S8a.  [Added,  l»aZ|  sm'd,  1896,  1897.]  Dcteraslatac 
T>lldltr  of  a.  Trill. 

Any  person  interested  a«  devisee,  legatee  or  otberwise,  In  a  will 
or  codiciJ  sdmlttni  to  probate  lu  this  state,  as  prorided  by  the 
rode  of  civil  procedure,  or  any  person  interested  na  beir-«t-Uw. 
next  of  kLn  or  otherwise,  in  any  estate,  any  ^rtion  of  wluch  is 
disposed  of,  or  aSected,  or  an;  portion  of  which  is  altempted  to 
be  disposed  of,  or  affected,  by  a  will  or  codicil  admitted  to  probat* 
in  this  state,  as  provided  by  the  code  of  civil  procedure,  wiihbi 
two  years  prior  to  the  paHsage  of  this  act,  or  any  beir'St-law  or 
next  of  kin  of  the  teetntor  making  such  will,  may  canae  the  vattd- 
ily  or  invHlldity  of  the  probate  thereof  to  be  determlDed  in  an  ae- 
tlon  ia  the  supreme  court  for  the  county  In  which  such  probate 
wae  had.  All  the  devisees,  legatees  and  heirs  of  the  testator  and 
other  interested  peraoiiH,  including  the  executor  or  admlDistratoT. 
must  be  parties  to  the  action.  Upon  tbe  completion  of  service  of 
all  parties,  the  plaintiff  shall  forthwith  Sle  The  summous  and  com- 
plaint In  the  office  of  (he  clerk  of  the  conrt  in  which  «iid  actioii 
is  begun  and  the  clerk  thereof  shall  lorthwitb  certify  to  the  deik 
of  the  Bitrrogate's  court  in  which  the  will  baa  l)een  admitted  to 
probate,  the  fact  that  an  action  to  determine  the  validity  of  Uk 
probate  of  such  will  has  been  commenced,  and  on  receipt  of  such 
certificate  by  the  nurrogate's  court,  the  surrogate  shall  forthwith 

* lit  to  the  court  in  wliiob  such  actiim  has  been  begun  a  cupy 

will,  testimony  and  all  papers  relating  thereto,  and  a  copy  of 
lue  uecree  of  probate,  Httacbing  the  same  together,  and  certifyin* 
tbe  same  under  Ihp  seal  of  the  court.  The  fsnue  of  tbe  pleadings 
iti  such  action  Hhall  he  confined  to  tlie  question  of  whether  tbP 
writing  produced  in  or  is  not  the  Isst  will  snd  codicil  of  the  les- 
tator,  or  either.  It  shall  be  tried  by  a  jury  and  a  verdict  tbereoa 
slfall  be  conclusive  as  to  the  real  or  personal  property,  noleaa  • 
new  trial  be  granted  or  the  Judgment  thereon  be  reveiwd  or 
vflcsted.  On  the  trial  of  such  iseue  the  decree  of  the  anrragate 
admitting  the  will  or  eodldl  to  probate  shall  be  prima  facie  evi- 
dence of  the  due  attestation,  execution  and  validity  of  sncli  will 
or  codicil.    A  certified  copy  of  the  teatimony  of  such  of  tbe  wit- 
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Besses  examineil  upon  the  probate,  as  are  out  of  the  jurisdiction 
•f  the  court,  dead,  or  hare  become  incompeteat  sloce  toe  probate, 
shall  be  admitted  In  evidence  on  the  trial.  The  party  BUBtaiDiDg 
the  wil]  itiall  be  entitle<I  to  open  and  close  the  evidence  and  argu- 
ment. He  afaali  offer  the  will  in  probate  and  rest.  The  other 
parts'  shall  then  offer  his  evidence.  The  party  sustaininK  the  will 
■hall  then  oiEer  hie  other  evidence  and  Tebutting  testimony  may  be 
offered  bb  in  other  caaea.  If  ali  the  defendants  malie  default  in 
pleading,  or  if  the  answers  served  in  said  action  ralae  no  issues, 
then  the  plaintiff  may  enter  Judgment  as  provided  in  article  two 
of  chapter  eleven  of  the  code  of  civil  procedure  in  the  case  of 
similar  defaults  iu  other  actions.  If  the  judgment  to  be  entered 
in  an  action  brought  under  this  section  is  that  the  writing  pro- 
duced is  the  last  will  and  codicil,  or  either  of  the  testator,  said 
judgment  shall  also  provide  that  all  parties  to  said  action,  and 
sU  persons  claiming  under  them  subsequently  to  the  commeuce- 
ment  of  the  said  action,  be  enjoined  from  bringing  or  maintaining 
any  action  or  proceeding,  or  from  interposing  or  maintaining  a  de- 
fense in  any  action  or  proceeding  based  upon  Si  claim  that  such 
writing  is  not  the  last  will  or  codicil,  or  either,  of  the  testator. 
Any  judgment  heretofore  entered  under  this  section  determiaing 
that  the  writing  produced  Is  the  last  will  and  codicil,  or  either,  of 
the  testator,  shall,  npon  application  of  any  party  to  said  action, 
or  any  person  claiming  through  or  under  them,  and  upon  notice 
to  such  persons  as  the  court  at  special  term  shall  direct,  be 
amended  by  such  court  so  as  to  en^in  all  parties  to  said  action, 
and  all  persons  claiming  under  the  parties  to  said  action  subse- 
qaently  to  the  commencement  thereof,  from  bringing  or  main- 
tainlnf*  any  action  or  proceeding  impesching  the  validity  of  the 
probate  of  the  said  will  and  codicil,  or  either  of  them,  or  based 
upon  a  claim  that  sneh  writing  la  not  the  laat  will  and  cndidl,  or 
either,  of  Che  testator,  and  from  setting  up  or  maintaining  such 
impeachment  or  claim  by  way  of  answer  in  any  action  or  proceed- 
tuK-  When  final  judgment  shall  have  been  entered  in  such  action, 
a  copy  thereof  shall  be  certified  and  transmitted  to  the  clerk  of 
the  •snrrogate'a  conrt  in  which  such  will  was  admitted  to  orobate, 
ybe  actlou  brought  as  herein  provided  shall  be  commenced  within 
two  year*  after  the  will  or  codicil  has  been  admitted  to  probate, 
hot  persons  within  the  age  of  minority,  of  anaound  mind,  im- 
piiaoned,  or  absent  from  the  atate,  may  bring  aoch  action  two 
yesm  after  such  disability  ha  a  been  removed. 

^g!^.-|?tj.^Jiu'y±i"=  ^-  ""■■*•"'■  InMtswKsyJlHW.  Bnpsnedss 
SVSVSMMnflhHNiL,  Un, 
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ABTICLB  THIRD. 

Probate  of  heinhip. 

mir  ■DDlT  to  fiUbUili  bslnMD. 


I.  Helr._ 


1  a«B4.  Helf,  etc.,  Bi»7  appir  to   establlBk   helnUF- 

Where  a  person,  seized  In  fee  of  real  proportf  within  the  8Ut^ 
dlea  iDteetate.  or  without  having  devised  his  real  propcrtj  to  me- 
cific  perBoss,  his  helra,  or  auy  ol  them,  or  any  person  deriniig 
title  from  or  through  such  heirs  or  any  of  them,  may  present  to 
the  surrogate's  court  which  has  acquired  jurisdiction  of  the  es- 
tate, or,  if  uo  Burrogatt^'a  court  has^cqnired  such  Juriedictioii,  tlMn 
to  the  surrogate's  court  of  the  county  where  the  real  property,  or 
auy  part  thereof  is  situated,  a  written  pi'tliioo  duly  verified:  de- 
scribing the  real  property;  setting  forth  the  tacts  upon  wbidi  tbe 
jurisdiction  of  tbe  court  depends;  and  tbe  interest  or  share  of 
the  petitioner,  and  of  each  other  boir  of  tbe  decedent,  [n  the  real 

firoperty;  and  praying  for  a  decree  cstablixhlng  tlie  rixbt  of  inbei^ 
tance  thereto,  sod  that  all  the  heirs  of  the  decedent  may  be 
cited  to  attend  the  probate  of  that  right.  Upon  the  presentalion 
of  such  a  petition  the  surrogate  must  issue  a  citation  accordingly. 

I  ZflSS.  Cltatlont  appe»r>noe  of  peraoMs  Intereato^. 

The  citation  must  set  forth  the  name  of  the  decedent  ano  of 
the  petitioner;  the  Interest  or  share  which  the  petitioner  daiats: 
and  a  brief  description  of  the  real  property.  Any  heir  of  the  de- 
cedent, who  has  not  been  cited,  may  nevertheless  appear  at  Ae 
hearinf-;  and  thereby  make  himself  a  party  to  the  apodal  procetd- 
Ing.  But  this  section  does  not  affect  a  right  or  interest  of  sock 
a  person,   unless  he  becomes  a  party. 

8m  II  Sm9.  sen,  ESIB  sdA  2018,  SDt*. 

f  S«56.  Vilknt  facta  to  be  aae«Tt*lsedi  Aeeree  thcre^»Mk 

Upon  the  rettirn  of  the  citation,  the  sarrofrate  must  hear  the 
allegations  and  proofs  of  the  parties.  If  It  appears  that  there  Is 
a  contest,  respecting  the  heirship  of  a  party,  or  reapoctiiig  tht 
share  to  which  a  party  is  entitled,  as  an  heir  of  the  decedent, 
the  surrogate  must  dismiss  the  proceedings.  If  there  Is  ao  sndl 
contest,  he  must  inqoire  Into  tbe  facts  and  cireumstancea  of  As 
case.  The  petitioner  must  establlBh,  by  Bslistactory  evidence,  the 
(art  of  the  decedent's  death;  the  place  of  his  residence  at  the 
time  of  his  death;  his  intestacy,  either  generally,  or  as  to  tbt 
real  property  in  ouesfion;  the  miraber  of  heirs  entitled  to  inherit 
•Ok  property  In  qneation;  tbe  name,  age,  residence,  and  relattoi- 
ship  to  the  decedent,  of  ench;  and  the  interest  or  sbare  of  e«ch  to 
the  property.  The  surrogate,  where  these  farts  are  estahlUied, 
must  moke  a  decree,  describing  the  property,  and  declaring  that 
the  ri;;ht  of  inheritance  thereto  has  been  established  to  his  aatis- 
fsrtlnn.  In  accordance  with  the  facts,  which  most  be  rcdted  b  At 

h.  ISTt,  cb.  K2,  H  1  snd  S,  sm-d;  L.  ISTi.  cb.  UT  {B  Wm.  W!].  | 
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I  ZOB7.  Decree  to  be  Fce«FAed|  eSect  Ihereof. 

Aq  exemplified  copy  of  a  decree,  luude  bb  prt'Hcribrd  in  tbe  last 
nectioii,  and  o(  the  proots  taken  theKUpou,  mny  be  recorded  In 
the  office  of  the  clerfe,  or  o(  the  register,  as  tbe  ease  rpquires,  of 
each  coanty  In  which  the  real  property  ie  Bituatcd,  na  prescribed 
by  law  for  recordinjr  a  dee^,  and,  from  the  lime  when  the  eiem- 
plificationa  are  bo  recordeil,  the  decree,  or  the  record  thereof,  ia 
prcBnmptiTe  evidence  of  the  lactB  ao  declared  to  be  eatabliBtied 
thereby. 
L.  18T3.    eb.  6S2,  It  I  ond  S,  «ni'd;  L.  18T4,  ch.   127  (8  Edm.  861). 

I  XtmS.   Petition  to  varate  or  moaifr  It. 

Any  perBon,  other  ihao  a  party  to  a  Bpecial  proceeding,  inaU- 
tuted  aa  prescribed  ia  thia  article,  or  the  heir,  deviaee,  or  naaiBnee 
of  such  a  party,  may,  at  any  time  within  ten  years  after  a  decree 
establishing  the  right  of  inheritance  ia  made  therein,  preeent  to 
the  eoart  a  written  petition,  duly  verified,  showing  that  be  has  a 
right,  title,  or  interest  in  the  real  property,  or  a  part  thereof,  whlrfi 
is  injuriouBly  affected  by  the  decree;  stating  that  the  decree  is 
erroneonB  in  some  material  particular,  specified  therein;  and 
praying  that  the  decree  may  be  set  aside  or  modified  in  that  par- 
ticular, and  that  all  the  persons,  nhose  heirship  was  establisbed 
by  the  decree,  may  be  cited  to  show  cniiae.  why  the  prayet  ot 
tbo  petition  should  not  be  granted.  If  an  heir  haa  since  died,  or 
haa  conveyed  the  share  or  interest  ao  estabtiahed,  by  a  deed  duly 
recorded  in  the  county,  (he  petition  must  state  that  fact;  and 
must  pray  that  the  persons  who  have  succeeded  to  hia  interest, 
may  be  also  cited,  upon  the  preeentation  of  auch  a  petition,  the 
snirogate  mnat  inane  a  oilatfon  accordingly. 


tloti,  and  It  arqwara,  upon  the  henriiig.  that,  if  the  petitioner,  or 
his  ancestor,  testator,  or  grantor,  had  been  a  party  to  the  special 
proceeding,  the  decree  or  a  part  thereof  eonld  not  have  been 
leiraUy  made,  as  prescribed  In  this  article,  the  Bnrrngnte  ranst  va- 
cate or  modify  the  decree  accordingly.  An  exempllflpd  copy  of  the 
d<KTee  or  order,  so  vacating  or  modifying  the  original  decree,  may 
b*  recorded  in  the  office  of  any  clerk  or  register,  where  a  cc^r  ot 
the  orftfnal  decree  waa  recorded. 
T4t 
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ARTIOLB  PQDRTH. 

Qrant  of  ktten  of  adminialratiim. 
>.  niieiieDtltIe<]t< 


Mai.  Penoni 

•MS   AppHmi 

Citatloa*:  P75;^«^' 


MM.  AdmlDlstrii 


I  aOOO.  [ABi'd,   1884,   18»T.]      When   otltled 
«dml>tBtrn.tl»>. 

Adminlatratiou   in   ease   of   Intestacy   inuat  be   Kraotea   I 
relativeB  of  the  deteosed  entitled  to  succeed  to  his  peiwma]  pM*- 
erty,  who  will  accept  the  Hame,  in  the  followine  order: 

1.  To  the  Burviviug  haeband  or  wife. 

2.  To  the  children, 

3.  To  the  rather. 

4.  To  the  mother. 

5.  To  the  brothers. 

6.  To  the  HiBtera. 

7.  To  thi;  grandchildren. 

8.  To  any  otlier  neit  of  kin  entitled  to  efaaie  in  the  dlatrllnniM 
of  the  estate. 

a  To  an  eieciitor  or  administrator  of  a  sole  legatee  named  In  i 
will,  whereby  the  whole  estate  is  devised  to  such  deceased  m» 

If  a  pereon  entitled  is  a  minor,  admin IstratioD  muat  be  giMiWJ 
to  bis  guardian,  if  competent,  In  preference  to  creditors  or  otbrr 
persons.  If  no  relntive,  or  gnardiaii  of  a  minor  relative,  will  ac- 
c^t  the  same,  the  letters  muat  be  granted  to  the  creditors  of  th« 
deceased:  the  creditor  first  applyiug,  if  otherwise  competent,  to  he 
entitled  to  preference.  If  uo  creditor  applies,  the  lette«  must  be 
granted  to  any  other  person  or  persons  legally  comiietent  Lettns 
of  Bdminist ration  shall  also  be  Rranted  to  an  eieentor  or  admiiiis- 
trator  of  a  deceased  perBon  named  as  sole  legatee  in  a  wUL  Tw 
public  admiiiistrntor  in  the  city  of  New  York  has  preference  »fl*r 
the  next  of  kin  and  after  an  executor  or  administrator  of  a  sole 
legatee  named  in  a  will  whereliy  the  whole  entate  is  devised  to 
such  deceased  sole  legatee  over  creditors  and  all  other  perwiii*. 
In  other  counties,  the  county  treasurer  shall  have  preference  neji 
after  creditors  ovit  all  other  persons.  If  several  iiersons  of  th» 
same  degree  of  kindred  to  the  intestate  are  entitled  to  administra- 
tion, they  must  l)c  preferred  in  (he  following  order:  First,  njeo  ti> 
women:  second,  relatives  of  the  whole  blood  to  thoae  of  the  half 
blood:  third,  unmarried  women  to  married.  If  there  are  sevefsl 
persons  equally  entitled  to  administration,  the  surrogate  may  gtut 
letters  to  one  or  more  of  such  persons,  and  administration  may  be 
granted  to  one  or  more  competent  persons,  although  not  entitled  to 
the  same,  with  the  consent  of  the  person  entitled  to  be  jmned  with 
such  person  or  persons:  which  consent  most  be  In  writing,  aiM 
Bled  in  the  office  of  the  surrogate.  If  a  Burrivlng  husband  doM 
not  take  out  letters  of  administration  on  the  estate  of  bis  de- 
ceased wife,  he  is  presumed  to  have  assets  in  his  hands  suffirienl 
to  satisfy  her  debts,  and  is  liable  therefor.  A  buaband  is  liable  u 
adiiiiDisk«t«r  for  the  debts  of  his  wile  only  to  Uk  extent  of  tbe 
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asaets  recdred  hj  him.  If  be  die«  leaving-  any  amets  of  his  wife 
unndmiDiitered,  eiiwpt  ae  otilerwiBe  prorided  by  law,  they  pass  to 
hia  ^xetutora  or  adminiHtratorB  bb  part  of  hia  perBonal  property, 
but  are  liable  for  her  debts  in  preference  to  the  tTeditora  of  tbe 
husband.  If,  In  an  ai^tion,  brought  ur  about  to  be  broug-ht,  the 
int«fltate,  if  living',  would  be  a  proper  party  thereto,  iLoy  party  to 
«ooh  action,  intereated  in  tbe  subject  thereof,  may  apply  to  the 
sarrogate'e  court  for  the  granting  of  letteni  of  Bdministration  to 
himself,  or  some  other  qualified  person,  and  upon  tbe  juriHdietiooal 
facta  being  Batiafactorily  shown,  and  no  relative,  or  guardian  of 
a  minor  relative,  and  no  creditor,  county  treasurer  or  public  ad- 
miuistratoT  consenting  to  Huch  administration,  some  legally  com- 
yet<>iit  person  mast  be  appointed  administrator, 
L.UM,eh.saBiL.Un.(ili.  17?.    IneffeclApr.  3.1Wi. 

I  IMSl.  [Am'a,  1888.]  ParaosB  lacoMVeteat  to  pceelve 
Icttrn. 

Letters  of  adminUtration  shall  not  lie  granted  to  a  person  con- 
victed of  an  Infamous  crime,  nor  to  any  one  incnpabic  by  law  ot 
making  a  contract,  nor  to  person  not  n  citizen  of  the  United 
States,  nnless  be  is  a  resident  of  tbe  state,  nor  to  a  person  nnder 
twenty-one  years  of  age,  or  who  is  adjudged  incompetent  by  tho 
•arrogate  to  execnie  the  duties  of  snch  trust  by  reason  of  dmn)»- 
ennesB,  improvidence  or  want  of  understanding. 
i^  1S98.  cb.  ese. 

I   SeSB.   (An'd,   1B93.I    AppIlfimtlOB    (or  leltem. 

A  person  entitled  absolutely  or  contingently,  to  administratloi 
on  the  estate  of  an  intestate,  may  present  to  the  surrogate's  court 
having  Jurisdiction,  a  written  petition,  duly  verified,  praying  for 
a  decree  awarding  letters  ot  administration,  either  to  him.  or  to 
such  other  person  or  persons,  having  a  prior  right,  ax  is  entitled 
thereto,  or  1&  the  alternative,  as  the  petitioner  elects,  nnd  II 
necessary,  that  the  persona  required  to  be  cited,  ae  prescribed  Id 
the  next  section,  be  cited  to  show  cause  why  such  a  decree  should 
not  be  made.  The  petition  must  set  forth  the  petitioner's  title; 
the  facta  ou  n'hich  the  jurisdiction  of  the  court  to  grant  letters 
of  admiDistration  upon  the  estate  depends;  and  the  names  ol 
tbe  husband  ir  wife,  if  any,  and  of  the  next  of  kin  of  the 
decedent,  en  far  as  they  are  known  to  the  petitioner,  or  can  be 
ascertained  by  him  with  due  diligence.  A  cilatlon  shall  not  be 
irjincd,  and  a  decree  shall  not  be  ;nBde,  ./here  a  citation  is  not 
necessary,  nntil  the  petitioner  presumptively  proves,  by  affidavit 
or  otherwise,  to  the  satisfaction  of  the  surrogate,  the  existence 
of  all  the  JDrisdictional  facts,  and  particularly  that  the  decedent 
left  no  will.  For  tbe  purpose  of  the  inquiry  loucblns  any  of 
these  matters,  tbe  surrogate  may  Issne  a  subpoena,  requiring  any 
person  to  attend  end  be  examined  ae  a  witness. 
L.  inn.  rb    OM, 

I  WMKt.  [AiD'd,  1H9S.)  CltKtlOBB)  proeeedroaiH  apoa  r^inrn 
thpreof. 

Every  person,  being  a  resident  ot  the  State,  who  has  a  rif-ht  to 
admin  let  rat  ion,  prior  or  equal  to  that  of  the  petitioner,  and  who 
has  not  renounred.  must  l)e  cited  upon  a  petition  for  letters  of  nd- 

"   '  'in.    The  surrogate  may,  lu  his  discretion.  Issue  a  clta- 

Q-residents,  or  those  who  have  renounced,  or  to  any  or 
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i:raiitm^  In  liie  iH-titioncr  Iftleix,  uiay  be  lUMde  on  prviwiitatioB  tt 
Ihc  iH-titiou.  W  lioru  Itic  Kui-ruKaU'  in  uuMble  lo  Rsivrlain.  to  Mt- 
BatiKfiictiuu,  wbi^thtr  thu  ilii:edvut  lert,  itiirviviu«  him.  may  ptam.] 
entitlcU  to  HULi'HHl  to  bin  twtatt-,  a  citatiou  muHt  be  issued  difwMi 
'  generuUy  to  all  L'reilitors  o(,  aud  pentouK  interested  in  the  cMM^j 
and  also  Lo  tbe  a ttoruey -general,  and  Ilie  public  tidmiaistratsr  M 
the  proper  county,  requiring  them  to  Hkow  cause  nhy  admiuMi*^ 
lion  Bhonld  not  Iw  granted  to  the  petitioner.  Any  person  wb">  kM» 
a  ri|;lit  to  udtiiiiiiHtration.  prior  ur  cqiinl  to  (>iat  uf  tbe  jM-ttlionA 
may  reuouuce  hiK  rigbt  hf  a  writteu  instrumeut,  ai'lmuwledEed  ot 
proved  and  (vrtitii'd  in  like  mauuer  iix  it  difcl  to  be  rei-orded  la 
Ihp  nnintri  or  otlierwim-  proved  to  the  natiafflMion  of  the  ■an*- 
gate;  n'hieh  niuKt  be  Sled  In  the  anrroicnle'K  oQli^.  Where  a  rlli* 
tion  iH  iwiiied,  any  (-reditor  of  the  dervdent,  or  any  peraoo  l«t»- 
CNted  in  the  personal  estate,  atthouRh  not  cited,  tDaf  appear  aM  ; 
make  himself  a  party  to  the  apecial  proeeedinK.  in  like  manna 
and  witli  like  effect,  as  a  devlHce  or  letratee.  «'bo  in  not  cilnt  ••  1 
an  application  for  probate.  On  the  return  or  a  citatiou.  issned  M  I 
pruHcrilied  in  this  article,  the  anrrogate  must  make  8Ufh  a  denw  | 
in  the  premiseK  us  jUBtic-e  reuuires.  The  dciTee  oioj-  award  ■!-  ! 
ministration  to  any  party  tu  the  special  proceeding  who  anxti* 
to  be  entitled  thereto.  The  surroKute.  in  hia  dmcrction.  mMf 
award  administration  without  a  personal  examination  of  the  ptr- 
eon  to  whom  it  is  awarded. 

i  awn.  [ABi*d,  1SD3.]     Admlulstrator'H  bond. 

A  |>erHoii  appointed  administrator,  before  letters  are  issMd  H 
him,  lutist  lite  his  olHi'ial  oath,  execute  to  the  pi-o|de  ot  tilt 
State.  niKl  lile  with  the  surroKate,  Iht-  joint  and  n'TersI  boat 
ot  himself  and  two  or  more  sureties,  in  a  penalty  fiied  by  tta 
surroKale.  not  Icsh  than  twice  the  value  of  tbe  personnl  propeilf 
ot  which  the  dect4h-nl  died  imiUieKseil  and  of  the  probable  iimiMt 
III  be  ni-uvered  by  reason  of  any  riithl  of  action,  craated  to  n 
executor  or  administrator,  by  siH-<'lnl  jirovision  of  law.  Tbe  b^ 
to  be  Uxcil  as  tile  amonnt  ot  tbe  penalty  must  be  ascertiiarf 
by  the  surmicate.  by  the  examination  on  oath  of  the  appUmt 
or  uuy  other  person,  or  otherwise,  as  the  snrroKate  Ibinhs  praptf. 
The  bond  uiisl  be  ciinililioned  that  Ilie  administrntor  will  fiilk- 
tulty  discharKc  the  trust  repost-d  In  him  as  aucb  and  abej  il 
lawfnl  decrees  and  iirdern  of  tlio  siirroirale's  court  touching  ll« 
administration  of  the  cstale  couiinittcd  to  him.  But  wbcie  i 
rirfit  of  actimi  is  prnnled  to  on  eieculor  or  a<lministrat>>r  if 
spedal  proviKion  of  law.  if  it  appears  to  be  impracticable  to  gin 
n  bond  sitfllcient  to  cover  the  probable  amount  to  be  recovenJ. 
the  snrroKntc  may,  in  his  discretion,  accept  moilifted  semnlT. 
and  issue  U-trerH  limited  to  the  prosecution  of  auch  action.  M 
rentmlnioK  the  execotor  or  aduiinlHtmtor  from  a  compromix  <t 
thn  a<'tic)n,  and  the  enforcement  of  any  judgment  recovenl 
therein,  until  the  ftirlhiT  order  of  the  anrroitate  on  additiml 
tllMher  KFilisfactory  security.  In  cases  where  all  the  neit  of  lii 
to  the  intestale  consent  the  penalty  of  the  bond  need  not  exntJ 
double  the  aniount  nt  the  claims  of  the  creditors,  against  tb?  » 
tate.  presented  to  the  surrogate,  pursuant  to  a  notice  to  be  p«k- 
liahed  twice  a  week  f<ir  four  weeks  in  the  ofllclal  State  piper  lod 
in  two  newspapers  published  in  the  city  of  New  Tort,  and  out 
T44 
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a  week  tor  lour  weeka  in  two  Dewxpapere  publisheil  iu  the 
countr  where  the  inteHtate  usually  resided,  aud  in  the  county 
where  he  died,  reciting  au  inteution  to  apply  for  letters  under 
this  proriaion,  and  notiFying  cri'diturH  to  iirL'HCDt  their  claims  to 
the  surrogate  on  or  before  a  day  to  be  Bxi'd  in  sui'h  notice,  which 
shall  be  at  least  Ibirlj  days  after  the  first  publication  thereof; 
tat  DO  bond  BO  giTen  ^halt  be  for  less  than  Stc  thousand  dollars; 
and  Buch  bond  may  be  incrensed  by  order  of  the  surrogate  for 
CBOSe  shown.  Fending  such  application,  no  temporary  adminia- 
trator  shall  he  appointed,  except  on  petition  of  such  neit  of  kin. 


I  :mhis.  [Am'd,  1883.1  IVhea  eooaty  trMtaarer  t*  k«  ex- 
ofllelo  pBbllc  >diBlBlatr>tor. 

The  county  Iraaaurer  of  each  county,  except  New  York  and 
Kings,  by  Tirtue  or  his  office,  has  authority  to  collect  and  take 
charge  of  the  asseta  ol  eTery  person  dying  intestate,  amounting 
to  one  hundred  doUnrs  or  more,  on  which  letters  of  administration 
are  not  granted,  in  the  tollowiug  cases; 

1.  When  auch  persons  leaTe  assets  in  the  county  of  the  treas- 
nrer  and  there  is  no  widow  or  relative  in  the  county  entitled  or 
competent  to  take  letters  of  administration  on  the  estate. 

2.  When  assets  of  any  such  person,  after  bis  death,  come  into 
tlie  county  of  the  treasurer  and  there  is  no  person  in  the  county 
entitled  and  competent  Co  take  administration  of  the  estate. 

In  such  cases  intestacy  is  prHsnmed  until  a  will  is  proved  and 
letters  testamentary  issued  tiiereon.  For  the  purpose  of  collect- 
ing and  preserring  such  estates,  the  county  treasurer  may  main- 
tain anits  in  his  name  of  office,  and  without  any  other  authority. 
In  the  same  manner  as  an  exsL'utor  tnay  by  law.  If  there  is  n 
widow  or  relative  of  such  Intestate  entitled  to  administration  on 
bis  estate  in  tbe  couuty,  and  if  due  proof  is  made  to  the  surro- 
gate in  the  county  thai  there  are  creditors  or  relatives  Of  the 
deceased,  residing  more  than  one  hundred  miles  distant  from 
the  residence  of  the  Hurrogntc,  who  ore  interealmi  in  the  dis- 
tribution of  the  estate,  nnd  that  the  effectB  of  the  deceased  are 
In  danger  of  waste  or  embezE lenient,  he  may  grant  au  order  to 
the  treasurer  of  the  county,  authorising  him  to  seise  and  secure 
(he  said  effects,  or  any  part  thereof,  which  order  shall  veHt  in 
him  all  the  powers  given  in  this  section.  When  any  county  frcBH- 
nrer  ia  authoriMd.  pursuant  to  the  provisions  of  this  section,  to 
take  charge  of  any  property  of  an  Intestate,  he  shall  have  the 
aatne  powers  and  be  entitled  to  take  the  same  proceedings  which 
an  administrator  of  tbe  estate  of  a  deceased  person  may  have 
or  be  entitled  to  take,  for  the  discovery  of  any  property  of  the 
Intestate,  which  may  be  concealed  or  withheld,  and  for  the  sale 
of  any  that  may  be  perishable;  and  to  cause  an  inventor<r  of  the 
property  of  the  intestate  to  he  made  by  appraisers  appomted  by 
the  anrrogate,  executed  by  the  county  treasurer  and  filed  with  the 
■arrosate.  Snch  Inventory  shall  be  returned  to  the  surrogate 
within  ten  days  after  the  county  treasurer  takes  charge  of  such 
property:  and  the  time  for  making  the  return  may,  for  good  cause 
shown,  be  extended  by  tbe  surrogate  ten  days  longer.  If  the 
county  treasurer  neglects  to  make  the  return  within  the  time 
prescribed,  he  shall  forfeit  the  sum  of  five  hundred  dollars,  to 
be  sued  for  and  recovered  by  the  county  Superintendent  of  the 
nor,  for  the  use  of  the  poor  of  the  county,  and  also  forfeit  hia 
T4» 
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offlce.  The  tressnrer  of  Ihe  county  of  Rirhmood  sball  not  aot  in 
•uy  c«M  where  the  public  administrator  o(  the  city  of  New  I'orii 
baa  jarisdiction. 


I  Vtteo.  [Am-d,  1808.]  Bond)  letter*  of  MlaalBlBtrBdoB  aad 
prDoeedtnvB  there  on. 

When  the  inventory  is  returned,  the  count;  treaaarer  iDUst  gi'* 
the  bond  required  by  low  to  bi;  given  by  a  temporary  adminis' 
trator  appointed  by  a  Hurrogate,  with  Bueh  aureliea  and  In  aucb 
peuBlty  aa  the  surrogate  approveB,  aud  the  surrogate  must  then 
lasue  letterH  to  such  cuunty  treasurer,  authorizlug  him  tu  colln-t 
and  preserve  the  estate  of  the  deceased.  The  Hurrugate  iiidsE 
immediately  thereafter  cause  uotice  (hereof  to  b«  published  once 
in  each  weeb  for  three  months,  in  a  newspaper  printed  in  hia 
couDty,  and  in  the  olHcial  State  pa|>er.  requiring  all  persons  claini- 
iDg  a  right  to  adminiater  on  such  estate  to  appear  and  interpose 
such  claim  before  the  surrogate  within  a  certain  time  to  be  thernn 
speciheil,  not  less  than  six  months  after  the  hrst  pnblication  of 
such  notice  iu  the  ottlcial  State  paper.  It  before  such  linie  any 
person  entitled  to  adiuinisler  sppeara  and  claimH  the  same,  ifae 
Hurrogote  must  cause  ten  days'  notice  ot  such  claim  to  be  served 
on  Ihe  county  treasurer  and  may,  at  the  expiration  of  aucb  lime. 
grant  letters  to  such  |>erHonB  unless  it  appear  that  he  is  not 
entitled  thereto;  and  thereon  the  iiublicalion  of  the  notice  must 
be  discontinued.  At  the  tiiue  appointed,  if  letters  have  not  been 
previously  granted,  any  person  entitled  to  Hdminist ration  on  rmeii 
entate  and  duly  qualiHed  and  competent,  who  appears  and  clainu 
the  same,  shall  lie  entitled  tu  tetters  teatamentary  or  of  admlois- 
tration,  as  the  i-iisc  may  be.  Ou  the  granting  of  siicb  letters, 
all  control  and  authority  nt  the  county  treasurer  over  the  estate 
of  the  dei-eased  cease,  and  he  must  deliver  all  the  assets  in  hia 
hands  to  the  person  so  appointed  after  deducting  thcivtrani  the 
expenses  incurred  in  securing  and  preservinic  Ihe  as.«-ts.  iii  ob- 
lainiuR  letters,  nod  publisbinic  (he  notice  herein  re<iuired.  and  a 
reiiaonahle  i-iitiipenHatiim  for  his  services  not  etceeding  tfarev  dol- 
lars for  each  day  necessarily  employed,  to  be  allowed  and  taxed 
l>v  the  surrognle  on  the  oath  of  the  county  treasurer.  If  letten 
testanientarv  or  of  aduiinlstratiun  be  not  granted  by  the  siirro- 
trnte  to  anv  person  nt  or  before  the  expiration  of  the  time  speci- 
tied  in  Ihe  notice  then  uuless  it  aiipear  that  such  letteni  have 
III  ready  hii-n  grant  (hI  by  some  other  surrogate,  the  stir  rugate 
must  Rrant  letters  of  admlntstrntion  thereon  to  (he  county  tTpas- 
urer  as  in  other  cases,  on  receiving  the  like  lioud,  with  the  like 
sureties,  and  in  the  like  penalty,  as  administrators  are  r«i|iur*d 
to  give.  The  county  treasurer  must  accept  of  suL-b  letters  and 
give  the  bond  ntrnve  required.  Such  letters  and  the  record  thereof 
nnd  a  transcript  of  sui-h  record,  duly  certilied.  are  conclusive 
evidence  of  the  authority  of  the  county  treasurer  in  all  cases  in 
which  the  surrogate  has  jurisdiction  under  this  article.  The  anr- 
rogate  must  immediately  transmit  to  the  comptroller  a  certified 
copy  ot  all  such  letters  granted  by  him  to  the  county  treaaurer. 
the  expense  of  which  must  he  paid  to  him  out  of  the  State  treas- 
ury, on  the  warrant  ot  the  comptroller.  Until  letters  of  adminis- 
tration be  grunted,  (he  connty  treasurer  shall  not  proceed  further 
in  the  administration  ot  any  estate  than  t«  pay  the  tDoeral 
charges  of  the  deceased,  to  collect  debts,  to  take  paaeeaai«D  ol 


c.  18,  t.  3,  H.  4       LETTBBS  OF  ADM1NI8TN.  H  2667-68 

and  secure  his  effecU,  to  sell  Buch  thereof  bm  are  Derlshabl*  and 
to  defray  the  expenses  of  the  procaadiDK*  r«qair8a  bf  law. 

I  aiHIT.  (Ain-d,  1HB3.J  Whea  anttaorltr  at  coantr  lre<w 
■fer  BMper Keeled. 

The  powers  and  anthority  of  the  couDtj'  tre«SDr«r  la  relation 
to  the  sBtate  of  a  deceaaed  person  shall  be  superseded: 

1.  By  the  production  of  lettera  testamentarj'  granted  before  or 
HUbaci^uentlj  to  bia  becoming  Tested  with  the  authonty  of  an 
administrator  —  ■'■- — •-•- 

2.  Bv   the   I 

■nj  other  pen  .     _   .__   . 

became  rested  with  the  powers  of  an  administrator  th^re 

3.  By  the  production  of  letters  of  administration  issued  by  the 
Borrogate  of  a  county  in  this  State  of  whlfh  the  deceaned  was  a 
resjdent  at  the  time  of  his  deotb,  granted  after  the  county  treaa' 
drer  became  vested  with  the  powers  of  an  adminiHtrator  on  tht 
estate  of  snch  deceased. 

When  his  authority  is  so  superseded,  he  must  deliver  to  the 
executor  or  administrator  producing  such  lettem,  all  the  assets 
of  the  deceaxed  in  his  hands,  nfter  deductinfc  therefrom  the 
allowaace  for  bis  services  and  the  expenses  incurred  to  be  taxed 
and  allowed  by  the  surrogate.  All  ttcls  done  by  him  in  good 
faith  previous  to  the  time  when  his  authority  shall  be  superseded 
shall  be  valid.  All  suits  commenced  by  him  may  be  continued 
by  and  in  the  name  of  the  executor  or  administrator  who  snc- 
ceeda  him  in  the  administration  of  the  estate  in  relation  to  which 
tbe  snit  may  be  brougllt, 
t.  iMi,  eta.  em. 

I  WWH.  [Am'd,  1803.1  Povrera  and  proeeedlUKS  vt  cotiBty 
tr'BBiirer  ■■  ad^fBlatntari  varmeot*  Into  State  tmtmwry. 
On  receiving  tetters  of  administration,  the  county  tressurcr 
shall  be  vested  with  all  the  powers  and  rights  of  other  adrain- 
istrators,  and  subject  to  the  same  duties  and  obligations,  except 
as  herein  otherwise  provided.  He  must  Dci^mint  and  may  be  com- 
pelled to  account  la  tbe  same  manner  as  other  sdminintrators, 
and  proceediuKB  for  such  accounting  may  be  had  at  tbe  instance 
of  any  person  interested,  or  of  the  attorney -([en  eral  or  the  comp- 
troller. He  must  be  allowed  on  the  Rettlement  of  his  accounts 
for  his  expeuscs  as  other  administratorH,  and  for  his  Herviccs 
double  the  coramisslonn  allowed  theui  by  law.  Tbe  residue  of 
any  moneys  in  his  hands  munt  be  paid  Into  tbe  treasury  of  the 
stnte  for  the  benefit  of  the  persons  entitled  to  receive  the  same. 
He  must  exhibit  to  the  comptroller  annually,  at  (he  time  of 
renderiDK  his  account  of  taxes,  a  verified  statement  of  nil  moneys 
received  by  him  for  eommisnions,  services  and  expenseK,  and  the 
total  amount  of  his  recelptn  and  expenditures  in  cnch  case  in 
which  he  has  taken  charge  of  and  collected  any  etTects.  or  in 
whirb  he  has  administered  on  any  estate  during  tbe  preceding 
year,  with  the  name  of  the  deceased,  his  place  of  residence  nt 
the  time  of  his  death,  If  known,  and  the  place  from  which  he 
came,  if  he  was  not  a  resident  of  the  State  at  the  time  of  his 
death.  A  copy  of  such  statement  must  be  published  once  a  week 
for  three  weeks  in  a  paper  prinled  in  the  county  and  in  the  offlcial 
State  paper,  tbe  expense  of  which  may  be  retained  by  him  out 
«f  any  balance  in  his  hands  payable  Into  the  State  treasnrj'.  For 
T4T 
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H  negloct  to  comply  with  thU  provision,  be  forfeits  one  hundred 
dollars  to  the  people  of  the  State,  to  be  r^coveted  by  the  attom*?- 
KPiieral;  and  the  comptroller  shall  give  notice  to  the  •Womey- 
Koiieral  of  efery  sucb  omiitaion. 

I  itttSB.    [j(Bi'd,    1H83.1      Pnblle    ndalalstvator    •!    ■«■■■ 

The  Burrogate  of  the  county  of  Kinfc  <id<)  th^  county  treaiinRT 
of  aiK'li  county  moy  appoint  a  public  administrator  ol  the  conntr 
to  hold  offiff  for  the  term  of  Ave  yeara  tialess  sooner  removed 
for  cnuxe.  Hefore  enteriuK  on  the  diiticx  of  his  othtv,  he  mUHT 
take  and  mibacrilie  before  the  county  clerk  or  county  jndse  of 
thf-  county,  or  a  jiiMice  of  the  supreme  court,  the  conKtitutiODat 
oHth  of  offlcc.  anit  eiecnte  a  bond  with  Hnrcties  to  be  approved 
by  a  jnstice  of  the  supreme  court,  or  Kuch  county  judice.  to  the 
connty  of  KinKs,  in  Ihe  penal  Bum  of  fifty  thousiintt  dollani, 
conditioned  for  the  faithful  discharge  of  nil  the  dutieo  of  his 
olHce,  and  that  he  will  fully  and  correctly  sccount  tor  nud  pay 
over  all  moneys  and  property  that  may  come  into  hiK  hands  as 
Huch  pnblle  adminiKtrator,  accardinfi  to  law,  which  bond  muiit 
he  filed  with  the  clerit  of  the  county.  He  shnll  lie  entitled  to 
retain  from  nil  moneys  or  property  of  any  intestntc  that  come 
into  his  hands,  after  deduettnir  all  atrtunl  and  neceiiaary  expeasef^ 
the  aarae  commissions  as  are  now  allowed  by  law  to  execntor* 
nr  administrators,  bnt  he  shall  recelTp  no  salary  for  his  ser™-e«. 
He  shall  hare  the  prior  riltht  and  authority  to  collect,  take 
chat%c  of  and  administer  upon  the  itoodK,  chattels.  perHonal  pn>i>- 
erty  and  debta  of  persons  dyinK  intestate,  and  for  that  porpnw 
to  maintain  suits,  as  such  public  adminislrator,  as  any  executor 
or  admioiittrator  miftht  by  law,  in  the  followinic  caxea: 

1,  Whenever  sueli  iwrsou  dies  leavinK  any  owelH  or  effects  in 
(he  county  of  ICinKH,  and  there  ia  no  widow,  hunliand  or  ncxl 
of  kin  entitled  to  a  diatriburive  share  in  the  estate  of  such  ioteo- 
tnle.  rciiident  in  the  State,  entitled,  competent  or  willing  to  take 
out  letters  of  administration  on  aticb  estate. 

2.  Whenever  assets  or  effects  of  any  person  dyioK  intestate, 
after  bis  death,  come  into  the  county  of  KinKs.  and  there  is  no 
such  person  entitled,  com|ieteut  or  williuK  to  take  adminiHtrativn 
of  the  estate.  In  such  cases  intestacy  ta  presumed  until  a  will 
is  proved  and  letters  testamentary  issued  thereon. 

All  provisions  of  law,  conferring  Jurisdiction,  aiitbnriiy  at 
|Hiwer  on,  or  otherwise  relatlnc  to,  Ihe  ofBce  of  public  sdmin- 
istriitor  of  the  city  of  New  York  and  to  the  office  of  public 
administrator  in  the  several  counties  of  the  State,  so  far  as  appli- 
cnlile,  n|i|>ly  to  and  ore  conferred  on  the  office  hereby  created. 
The  surrottate  of  the  county  of  Kinirs.  in  cases  when-  now  an- 
thorlxed  by  law  to  iasue  letters  of  temporary  administration,  may. 
in  his  discretion,  issue  letters  of  temporary  admin ist ration  to 
such  administrator  without  further  security  than  required  by  Ibif 
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I  3ATO.  [Am'd,  1R03,  1»01.]  'When  Hrnd  hair  tpmporsry  ad- 
■tinlstrBlDFa  mny  be  appointed. 

On  the  applicutioQ  of  a  creditor,  or  a  porsoa  iutereKt^d  in  the 
Mtate,  tbc  Burrogale  may,  in  his  discretion,  isaiie  to  one  or  more 
peraoDa,  competent  aud  qualified  t^  xcrvb  an  exuciitors,  lettcrx  of 
temporarr  adtniniittration,  in  either  of  the  followinx  caaea; 

1.  'When  Tor  any  cause,  delay  necessarily  occurs  in  the  granting 
of  letters  testameutary  or  letters  of  admiuiBtratioii,  or  in  probal- 

2.  Where  a  person,  of  whose  estate  the  surroitatc  would  have 
JuriBdictioQ.  if  he  was  shown  to  be  dead,  disBpirears  or  is  niissinB, 
Eo  that,  after  diligfnt  search,  his  abode  cannot  be  nHoortained, 
and  under  cireumstancea  which  afFord  reasonable  groutid  to  be- 
heve  either  that  be  Is  dead,  or  that  he  has  beeome  a  lunatic,  or 
that  he  has  been  Eecreted,  contined,  or  otherwise  unlawfully  made 
away  with;  and  the  appointment  of  a  temporary  ndruiiiistrator 
1«  nt-ceasary  for  the  protection  of  his  property,  and  the  rights  o( 
creditors  or  of  those  who  will  be  interested  in  the  estate,  if  it 
Is  found  that  he  ia  dead.  An  apiioinlnicnt  of  a  temporary  ndmin- 
iatrator,  in  a  case  specified  in  subdivision  first  must  be  made  by 
an  order.  At  least  ten  days'  notice  of  the  aiipHcation  for  such 
an  order  must  be  given  to  each  party  to  the  proctH'iling  who  has 
appeared,  unless  the  surrogate  is  satisfied  by  proof  that  the  aafety 
of  thp  estate  requires  the  notice  to  be  shortened,  in  whieh  case  h« 
may  shorten  the  time  of  service  to  not  less  than  two  days.  Ap- 
pticBtion  for  such  an  appointment,  in  a  case  sperlfipd  in  suIhII- 
vision  second,  muxt  he  made  by  petition,  in  like  manner  as  where 
an  application  is  made  for  administration  in  case  of  inrestaey; 
and  the  proceedings  are  the  same  as  iirencribed  in  article  fourth 
of  tbis  title,  relating  to  such  last  mentioned  application.  Such 
an  application  for  the  appointment  of  a  temporary  administrator 
may  also  be  made,  with  like  efTect.  and  in  like  manner,  as  if  made 
by  a  creditor,  hy  the  county  treasurer  of  the  county  where  the 
person,  whose  estate  fs  in  question,  last  resided:  or,  if  he  was  not 
8  resident  of  the  state,  of  the  county  where  any  of  his  property, 
real  or  personal,  is  situated.  A  temporary  administrator  must 
qnalify.  as  ijrescribed  in  article  fourth  of  this  title,  with  respect 
to  an  administiator  in  chief. 

U  tSM.  efa.  SM:  L.  1901,  ch.  SO.    In  eS«ct  Sept.  1,  1901.  , 
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)  2071.   [Apparently  auperaeded  b;  Bectiou  2670.] 
i  !M73.     [Ami'd,  IfWl.}     Oeneral  pOTren,  etc.,  •!  teiB#*ritr]r 

adnal  alBlralor. 

A  temporary  admiaiBtrator,  appointPd  as  preHcribed  in  thi* 
article,  has  authority  to  take  into  hi»  pouBpasioii  pprsonal  pmp- 
erty;  lo  secnre  and  preserve  it;  ami  to  collyct  ihosea  in  avtioD; 
and  for  either  'of  those  purposes,  be  aiaj  miiiutaiD  any  actiOD 
or  sperial  proceeding.  An  action  may  be  maintained  against 
him,  hy  leave  of  the  aurronate,  upon  a  debt  of  the  decedent,  or 
of  the  absentee  whom  ho  ropri'seiits,  in  like  manner,  and  with 
like  effect,  as  If  be  was  an  administrator  Id  t-bier.  Tbe  surn>t^te 
may,  by  an  order,  made  upon  at  least  ten  ilayH*  uoliie  tu  all  the 
parties  who  have  appeared  in  the  special  pruceediOK.  aulhoriie 
the  temporary  administrator  to  sell,  after  apprainsl.  siii-h  per- 
sonal propei^y,  8|)ecifyins  it.  of  the  decedent,  or  of  the  absentee 
whom  he  repreaents,  as  it  appears  to  be  neceasary  to  sell,  for  the 
benefit  of  the  estate;  or,  if  it  api>ears  that  the  safety  u[  the 
estate  requires  the  notiee  to  be  shortened,  the  (tnrrogate  ma; 
shorten  the  notice  to  not  less  than  two  days.  Thr  siirrDicat^ 
may,  also,  by  order,  autbnrite  him  to  pay  funeral  expenm*.  or 
any  expense  of  ihc  administration  of  bis  trust,  nr  Rtenoftrnpher's 
or  referee's  fees  on  contest  of  a  will  or  administration;  and  fae 
may  also  direct  the  payment  of  a  legacy  or  other  pecuniary 
ppoYJsion  under  a  will  or  a  distributive  share  or  just  proportion- 
ate part  thereof,  according  to  section  two  thousand  seTen  hnn- 
dred  and  nineleen  of  this  act  as  though  he  were  an  executor  or 
administrator. 

I,.  18OT,  ch.  490.  I  a4  (4  Edra.  481).  nm'i:  L.  1984,  rh.  Tl.  i  3  in  earn.  S141. 

I  3873,  Id.f  ■■  to  reQBlrlBic  eredltorB  to  preaeat  plBlaa^ 
After  six  months  have  elapsed,  since  letters  were  isatled  to 
a  temporary  ndminlstrator.  appointed  upon  tbe  estate,  of  eithw 
a  decedent  or  an  absentee,  he  has  the  same  power,  as  an  admhi- 
istrafor  in  chief,  to  publish  a  notice  requiring  creditors  of  the 
decedent  or  absentee,  to  exhibit  their  demands  lo  bim.  The 
publication  thereof  has  tbe  same  effect,  with  respect  to  the  tem- 
porary administrator,  and  also  an  executor  or  adminiKtrator,  sob- 
seqnently  appointed  ripon  tbe  same  estate,  as  if  the  temporary 
administrator  was  the  executor  or  an  admit)istrntor  in  chief, 
and  the  person  to  whom  tbe  subsequent  letters  are  Issued  wu 


L.   18T0.   Ph.   350,    I  10. 

)  lt«T4.    Id. I  «•  to  parlnv  dcbta. 

After  a  year  has  elapsed,  since  letters  were  issued  to  a  tea- 
porary  administrator,  appointed  under  the  estate,  of  either  a 
decedent  or  an  absentee,  the  surropate  may.  upon  the  applicatina 
of  the  temporary  administrator,  and  upon  proof,  to  his  satisfac- 
tion, that  the  assets  exceed  the  debts,  make  an  order,  permitting 
the  applicant  to  pay  the  whole  or  any  part  of  a  debt,  due  to  a 
creditor  of  tbe  decedent  or  absentee;  or.  upon  the  petition  of 
such  a  creditor,  he  may  issue  a  citation  lo  the  temporary  adndn- 
iBtrator.  requiring  bim  to  show  cause  why  he  should  not  pay  the 
petitioner's  debt.  When  siich  a  petition  is  pn-seiited.  the  pro- 
ceedings are.  in  all  respects,  the  same  as  where  a  creditor  pre- 
sents B  petition,  praying  for  a  decree  directing  aa  executor  or 

no 
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administrator  to   pay   his   debt,   as  prescribed  in  article  flrst  of 
title  fourth  of  this  chapter. 
U  18T0,  eh.  36B,  I  10. 

I  2«T<S.    [Aia'd,  1(M>1.]     Id.)  «■  to  real  property. 

Wli^n  B  temporary  administrator  \a  Appointed  and  a  proceeding 
l8  pending  for  the  probate  of  a  will  of  renl  property,  or  tbere  la  a 
delay  in  the  granting  of  letters  testamentBry  or  adminMtratioii 
on  such  a  will  or  in  the  quatificatioti  of  a  tntstee  named  tberpiii, 
the  order  appointing  him  may  rotifer  upon  him  aiitboriCy  to  take 
posseavion  of  real  property,  in  the  same  or  another  county,  whit-h 
IB  alFected  by  tbc  will,  and  to  receive  the  rents  and  profits  thereof. 
The  anrrogate  may,  by  an  order,  confer  upon  him  authority  to 
lease  any  or  all  of  the  real  property,  for  a  term  not  exceeding 
one  year;  or  to  do  any  other  act  with  respect  thereto,  except  to 
Bell  it,  which  is,  in  the  aurroKate'a  opinion,  necessary  for  the  exe- 
cution of  the  win,  or  the  preaerration  or  benefit  of  the  real  prop- 
erty. For  either  of  these  purposes,  he  may  maintain  or  defend 
aaf  action  or  special  proceeding. 
Id..  I  131  U  1901,  cb.  31.    la  effect  Sept.  1.  ISOl. 

I    3VT6.    Svrclal    powers    of    temporary    atfnlBliitralvr    o( 

A  temporary  administrator,  appointed  upon  the  estate  of  an 
abaentee.  has  all  the  powers  and  authority  enumerated  in  the 
last  section,  with  respect  to  the  real  property  of  the  absentee. 
His  acta,  done  in  pursuance  of  that  authority.  Irind  the  absentee, 
if  be  is  liriuR,  or  his  heir  or  devisee,  if  he  is  dead,  in  the  same 
manner   as  the   acts   of   an   executor   or   administrator   bind   his 


I  2677.  Temporarr  adialiilBtralor  of  absentee  mar  pro- 
Tide  for  famllr. 

Upon  proof,  satisfactory  to  the  surrogate,  that  the  wife  or  an 
infant  child  of  an  absentee,  upou  whose  estate  a  temporary 
admioiatrator  has  been  appointed,  is  in  such  circumstances  as 
to  require  prorisioa  to  be  made  out  of  the  entate  fur  his  or  her 
maintenance,  clothinK,  or  edncation,  the  surrogate  may  malie  an 
order,  directing  the  temporary  administrator  to  make  such  pro- 
risioa therefor,  as  the  surrogate  deems  proper,  out  of  any  per- 
•onal  property  in  bis  hands,  not  needed  for  the  payment  of  debts. 

1^  18TB,  eb.  SIB.  I  i. 

I    2078.    [Am'd,    18H3.1    Deposit    of    aioner    t>r    temporarr 

A  temporarj  administrator,  appointed  as  prescriljed  in  this 
article,  must,  within  ten  days  after  any  money  belonging  to  the 
estate  comen  Into  hin  hands,  deposit  K  as  prescribed  to  this 
section.  Where  he  was  appointed  by  the  surrogate's  court  of 
an.r  county  except  New-York,  it  must  be  deposited  with  a  person, 
with  a  bank,  or  with  a  domestic  incorporated  trust  company. 
desicnated  by  the  sorrogate:  but  n  naturul  person,  ho  designated 
B*=  depositary,  must  first  file  in  the  surrogste's  office  n  bond  to 
the  aurrogste.  In  a  penalty  by  him.  executed  by  the  depos- 
itary and  two  snreties,  and  conditioned  to  render  a  faithful 
account,    and    pay   orer   all   money   receired   by    him,   upon   the 

•ni 
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direction  of  any  court  of  cotnpeteat  jutinlictioii-  Wbac  I 
temporar;  admioittralor  was  siipointed  by  \hv  surroKaU  ol  t 
couDtf  of  New-York,  Ihe  money  must  be  deposited  in  a  domol 
incorporated  trust  company,  haTiug  its  principal  ouici.-  or  pla 
of  buHinesa  !□  the  city  of  Siew-Xork,  and  eiilier  spedAilr  appn* 
by  the  aurrogate,  or  designated,  in  tbe  general  rules  of  prmeA 
«■  B  depositary  of  funds  paid  into  court. 
L.  U«4,  tb.  71,  H  1.  S  (0  Bdm.  ■JtH):  L.  1SS3,  cb.  tea. 

I  MT8.   ProecedlBCa   irbere   be  aeKleets   to   depaalc. 

If  a  temporary  administrator  neglects  to  malie  a  depcaiL  i 
prescribed  In  Uie  last  section,  within  the  time  thereiD  limitc 
the  surrogate  must,  upon  the  application  of  a  creditor  or  petM 
interested  In  the  estate,  accompanied  with  antisfaetory  pniof  m 
the  neglect,  malce  an  order,  directing  him  to  do  so  Forthwith,  ^ 
to  show  canae  why  a  warrant  of  attachment  should  not  isnv 
against  him.  In  the  conuty  of  New-Yorli,  the  order  must  b* 
made  returnable  three  days  after  iasuing  it:  and  it  mnst  to 
eerved  upon  the  temporary  administrator,  at  leaM  two  daya  befotc 
the  return  day  thereof,  either  personally  or  by  leaving  a  conr 
thereof  within  the  State  at  his  dwelling  place,  or  his  office  fdr 
the  regular  transaction  of  bualnefla  in  person:  or.  If  it  canoot  be 
served  in  either  of  those  methods,  by  serving  it  in  sach  other 
manner,  as  the  surrogate  directs.  In  any  other  cotloty,  it  mart 
be  made  returnable  within  a  reasonable  time,  not  exceedint 
fifteen  days  after  issuing  it;  and  it  must  be  terred.  In  lik* 
manner,  at  least  ten  days  before  the  return  day  thereof. 

u..  I  s  <a  Edm.  23Z). 

I  aeSO.   Momer  dvpoaltcdi  how  wKhdrawa. 

Money  deposited  by  a  temporary  administrator,  aa  preaeribed 
in  this  article,  cannot  be  withdrawn,  except  upon  the  ordn'  tt 
the  surrogate,  a  cerliGed  copy  of  which  must  be  presented  to  tlw 
depositary.  Such  an  order  may  be  made  upon  two  days'  notlee 
of  the  application  therefor,  given  to  all  the  parties  to  the  spedal 
proceeding,  in  which  the  temporary  adminiatrator  was  appoinUA 
who  appeared  therein;  bat  not  otherwise. 
M.,  I  0. 

1  Z«8S.  Notlovs  reqalrrd  kr  tbls  arttel^t  kow  vItcb. 

A  notice  required  to  be  given,  as  preKcrihed  in  Ibis  artM& 
to  a  party  other  than  the  temporary  administrator,  must  be 
served  upon  the  nttoruey  of  the  party  to  whom  notice  is  to  te 
Biren:  or.  If  he  has  not  appeared  by  an  attorney,  upon  the  party. 
In  like  manner  tin  a  nnllee  may  be  ser»ed  upon  nn  attorney  in 
a  civil  action,  hroueht  in  the  supreme  eourt.  But  where  the 
attorney  or  party  to  be  served  does  not  reside  In  the  nnrroeatt's 
county;  or  where  the  attorney  for  a  party  has  died,  and  M 
other  appearance  for  that  party  has  been  filed  in  the  sarrogstt'i 
office:  the  surrogate  may.  by  order,  dispense  with  notice  to  that 
party:  or  may  require  notice  to  be  given  to  him,  in  any  mtnaa 
which  he  thinks  proper. 

I  3«RZ.  WkeM  time  to  ma  for  or  avalnat  tkc  ostete. 

Sectioa  :X>m  of  this  act  does  not  affect  any  proc«edtiut  b 
favor  at  or  against  an  executor,  or  an  ■dminlatratw'  In  diet 
where  a  temporary  adminiatrator  of  the  same  estate  has  bM> 


TEHPOBART  ADMINIST-N. 


•  ApvlleaUoa    o<  thim   ekapter   to   eolleetara,   «te., 

[troTislon  of  this  chapter,  ImpOBlDg  a  dntr  or  li&blUty 
temporary  sdminiatrator,  appointed  upon  the  estate  of 
^Dt,  or  b'M  anreties;  or  conferriDK  upoD  the  BiirroKate 
■  anthoritj  wfth  respect  to  such  a.  temporary  admiols- 
r  his  Buretlee:  applies  to  a  collector  or  special  admin- 
appointed  before  this  chapter  taices  effei;t,  and  his 
eicept  BO  far  as  it  Is  repugnant  to  the  provisions  of  law 


D,g,t,ioflb,GoogIe 
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ARTICLE  SIXTH. 

Bevoeation  of  lettera  teatamentary  and  letters  of  odmMttraHim. 

B*e.  3CM.  BenmtioD  of  letter*,  apon  pnwT  ol  will,  or  nracaUoD  tt  ffotaMi 


aeU2.  RemnlnUw  eiecuton  our  tct.  wlieia  lettcn  or  aos  i*Tak«L 
2093.  Id  ochet  cuea.  luiKeuai  to  be  appolDted. 

1  2084.  Rn-racatlan  of  letters,  wpoB  proof  of  irlll  or  >•• 
TOc«tlon  of  probKte,  etis. 

Where,  after  letters  of  Hdminiitratioii,  od  the  groniid  of  Inteo- 
tac7,  haTe  been  granted,  a  will  is  admitted  to  probate,  aind 
letters  are  issued  thereupon;  or  where,  after  letters  have  be«a 
itsued  upon  a.  will,  the  probate  thereof  ia  reroked,  or  a  snbae- 
quent  will  is  admitted  to  probate,  and  letters  are  iaaned  tbei«~ 
upon;  the  decree,  grantioK  or  revoking  probate,  tunat  revoke  tfae 
former  letters. 

2  B.  B.  7S,  t  M  (Z  Bdm.  SO).      Bea  {  SSOS,  iDte. 

I   aeail:   ReTOuttaa    of    letters    for    «iB«BBUaeatI«a,  Bto- 

In  ^ther  of  the  following  cases,  a  creditor,  or  perBon  ioter- 
eated  In  the  estate  of  a  decedent,  ma;  present,  to  the  aarmmt^a 
court,  from  which  lettera  were  Isaned  to  an  executor  or  admin- 
istrator, a  written  petition,  duly  veriGed,  praying  for  a  decree 
revoking  those  letters;  and  that  the  executor  or  adminiitratM 
ma;  be  cited  to  show  cause,  why  a  decree  should  not  be  madf 
accordingly: 

1.  Where  the  eieentor  or  administrator  was,  when  letten 
were  Issued  to  him,  or  has  since  become,  incompetent,  or  dla- 
qualified  by  law  to  set  as  anch;  and  the  grounds  of  the  objeetiiM 
did  Dot  exist,  or  the  objection  was  not  taken  by  the  pedtioner, 
or  a  person  whom  he  r^resents,  upon  the  hearing  of  the  appB- 
cation  for  letters. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly  appUM 
the  money  or  other  assets  In  hU  hands,  or  Invested  man^  !■ 
securities  unautboriied  by  law,  or  otherwise  Improvidently  man- 
aged  or   injured   the  prcmerty   committed   to   his   charge;   or  bjf 


__   jnflt  for  the  due  execution  of  his  office. 

3.  Where  he  has  wilfully  refused,  or,  wlthoot  good  catnip 
neglected,  to  obey  any  lawful  direction  of  the  surrogate,  «»■ 
tained  in  a  decree  or  order;  or  any  provision  of  law,  relatjnc  to 
the  discharge  of  his  duty. 

4.  Where  the  grant  of  his  lettera  was  obtained  by  a  talM 
suggestion  of  a  material  fact. 

5.  In  the  case  of  an  executor,  where  his  circumstance*  ■>• 
such,  that  they  do  not  afford  adequate  security  to  the  ereditan 
or  persons  Interested,  for  the  due  adminlntrstion  of  the  estate. 

S.  In  the  case  of  an  executor,  where  he  hns  removed  or  b 
about  to  remove  from  the  State,  and  the  caae  Is  not  one,  when 
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a  aon-resident  executor  would  be  entitled  to  letters  witLom 
giTing  a  bond. 

7.  in  the  c«se  of  an  executor,  where,  bj  the  terms  of  tha 
wUL  his  office  was  to  cease  upon  a  cosiiugeucr,  wbtcQ  has 
taaupened. 

&.  lu  the  caee  of  a  temporaij'  admiiUBtrator,  appoiated  upon 
the  estate  ol  an  absentee,  where  it  ia  abuwu  that  the  absentee 
has  returned;  or  that  he  ia  living,  and  capable  ot  returning  and 
reauiuiDg'  the  management  of  his  aEEairs;  or  that  an  executor,  or 
an  administrator  in  chief  baa  been  appointed  upon  his  eatate;  or 
that  a  committee  of  his  property  haa  been  appointed  bf  a  com- 
petent court  of  the  State. 

3  R-  8.  T2  (2  Bdm.  TS);  L.  1S8T.  cli.  MO.  |  M  (t  Sdm.  «M). 

I   aOBO.  Petition]   oltBtloD    therenpoii. 

A  petition,  presented  aa  prescribed  in  the  last  section,  must 
■et  forth  the  facta  and  circumstances,  showing  that  the  case 
ia  one  of  those  therein  apecified.  Upon  proof,  bj  affidavit  or  oral 
teatimouf,  satisf actor;  to  the  surrogate,  of  the  truth  of  the 
allegBtioUB  contained  in  the  petition,  a  citation  must  be  Issued 
according  tu  the  prayer  thereof;  except  that,  where  the  case  ia 
withia  BubdiTisiou  fifth  of  the  last  acctloQ,  and  the  executor 
has  lEiTen  a  liond,  as  prescribed  la  article  first  of  this,  title,  ths 
■nrroKate  may,  in  his  discretion,  entertain  or  decline  to  entertain 
the  application. 

I  9887.  HearlBsi  dearec. 

Upon  the  return  of  a  citation,  isaned  as  prescribed  in  the  last 
■ecuon,  if  the  objections,  or  any  of  them,  are  established  to 
the  surrogate's  satisfaction,  he  must  make  a  decree,  revoking 
the  letters  isaued  to  the  person  complained  of.  But  the  surrogate 
may,  ia  his  discretion.  dlsmiHs  the  iiroceedings.  upon  such  terms, 
MM  to  costs,  as  iUBtice  requires,  and  may  allow  the  letters  to 
remain  unrevoked,  in  either  of  the  following  cases: 

1.  Where  the  case  ia  within  subdivision  third  of  the  last  see- 
tloD  bnt  one.  If  the  direction  of  the  surrogate  or  the  provision 
of  inw  ia  obeyed,  and  auitable  amends  made  to  each  person 
Iniared   by  the  neglect  or  refusal  to  obey  it. 

2.  Where  the  case  Is  within  subdivision  fourth  o(  that  section, 
U  the  person  cited  is  entitled  to  letters,  notwithstanding  the 
false  snggestion. 

3.  Where  tbe  case  is  within  sabdivision  fifth  of  that  section. 
If  the  executor  gives,  within  a  reasonable  time,  not  exceeding 
Ove  days,  a  bond,  as  prescribed  In  article  first  of  this  title. 

2  B.  H.  72.  II  !0  and  21  (3  Bdm.  T«v 

I  aoss.  Decree  aot  t*  atteot  testameatavr'  tnata. 

Where  an  execu^r  or  an  administrator  Is  also  a  testamentarr 
trtiatc>«.  a  decree  revoking  bis  letters  does  not  affect  his  power 
or  authority  as  testamentary  trustee,  except  in  tbe  esse  spe- 
cially prescribed  for  that  purpose,  in  title  sixth  of  this  chapter. 

I   9000.  AmlleaHoB  fej*  exeoator,  etc.,  tor  revoeatloa  of 

An  executor  or  administrator  mar.  at  any  time,  present,  to 
the  snrrogBte's  court  a  written  petition,  duly  rerlfled,  praying 
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that  his  account  may  be  Judicially  settled;  that  a  decree  nuj 
tLerirupoQ  be  made,  revukiug  bill  letters,  and  diachargiac  Un 
s^iurdiuKly;  and  that  the  Bsme  persons  may  be  cited  to  stuili 
cause,  why  such  a  decree  should  not  be  made,  who  must  be 
cited  upon  a  petition  (or  a  judicial  settlement  of  his  account,  ■• 
prescribed  in  article  second  of  title  fourth  of  this  chapter.  The 
petition  must  set  forth  the  facts  upon  which  the  appllcatioa  la 
founded;  and  it  must,  in  all  other  respects,  conform  to  a  petitkm 
praying  for  a  judicial  settlement  of  the  accomit  of  aa  executor 
or  administrator.  The  surrogate  may,  in  his  dlscreUuii  enteMaUi 
or  decMue  to  entertain  the  application. 
L.   1870.  cb.  SUB,   |  8. 

I   2S00.  ProceedlDKs    thercnpom. 

If  the  suriogate  entertains  au  applieatwn,  made  as  preeoibid  in 
the  last  section,  the  proceedings  thereupon  must  be.  In  all  le- 
Bpects,  the  same,  as  upon  a  petition  for  a  judicial  settlement  of 
the  petitioner's  account;  eicept  that,  upon  the  heaiinK,  the  snm^ 
gate  must  first  determine,  whether  sufficient  reasons  exist  for 
granting  the  prayer  of  the  petition.  If  he  detertoines  that  tha 
exist,  he  must  make  an  order  accordingly,  and  allowing  tb«  peti- 
Uoner  to  account,  for  the  purpose  of  being  dlB<4urEed.  upon 
his  full;  accounting,  and  paying  over  all  money  which  is  found 
to  be  due  from  him  to  the  estate,  and  delivering  over  all  booki, 
papers,  and  other  property  of  the  e«ate  in  bia  bands,  either  Into 
the  surrogate's  court,  or  In  auch  a  manner  as  the  surrogate  direct^ 
a  decree  may  be  made,  revoking  the  petitloner'a  letters,  and  di»- 
charging  him  accoidingly. 

I  aoBl.  In  wlmt  ouH  lettcn  nuy  be  rt-rolcvA  wlth««t 
ft  citation. 

In  either  of  the  following  cases,'  the  etirrogate  most  make  a 
decree,  revoking  letters  teefamentary  or  letters  of  admin iatratlan. 
Issued  from  bis  court,  without  a  petitioD  or  the  Isaaing  of  a 
citation : 

1.  Where  the  person,  to  whom  the  letters  were  iasoed,  ia  not 
a  resident  ol  the  State,  or  is  absent  tberefrom;  and,  apoD  beini 
duly  cited  to  account,  neglects  to  appear  upon  the  return  of  the 
citation,  without  showing  a  satisfactory  excuse  therefor;  and 
the  surrogate  has  not  sufficient  reason  to  believe  that  sncli  aa 
excuse  can   be  made.  | 

2.  WhPre  n  cifntlon,   issued   to  such  a  person,   in  a  caae  pre- 
scribed .by  law.  cannot  be  personally  served  upon  him,  by  reaaon      I 
of  his  having  absconded  or  concealed  himself. 

3.  Where,  by  reason  ol  his  default  in  returning  an  invAttanr, 
such  a  person  has  remained,  for  thirty  days,  committed  to  jafl, 
nnder  the  surrogate's  order,  granted  in  proceedings  taken  aa 
prescribed  in  section  2715  of  this  act. 

4.  In  the  case  of  a.  temporary  administrator,  where  an  order 
has  bpen  made  and  served,  as  prescribed  In  section  2679  of  tUa 
act.  directing  him  to  deposit  money,  or  show  cause  why  a  wai^ 
rant  of  attnebment  should  not  issue  against  him;  and  a  wannrt 
of  attachment,  Isstied  thereupon,  has  been  returned  not  aerad 
upon  him. 

L.  IBte.  ch.  -2tW,  iSrt  of  I  1  (*  Edid.  H08):  I  B.  S.  8S.  |  U  (3  Urn.  ST). 

mo 
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I   aeSS.  Remaining   execBtora  mar  act,  where  letter*  of 

Where  one  of  two  or  more  eiecutora  or  admiDiitrators  dies,  or 
twcomee  a  lunatic,  or  is  convicted  of  ild  iDfamoua  oftcuce,  or 
becomes  otherifise  incailable  o(  discharKiiiK  the  trust  reposed  in 
him:  or  where  ietterB  are  rcToked  with  respect  to  one  of  them, 
a  BDCcesBor  to  the  person,  whose  letters  are  revoked,  shall  not 
be  appointed,  except  where  such  an  appointment;  is  necessary, 
in  order  to  compij'  with  the  express  terms  of  a  will:  bnt  the 
others  may  proceed  and  complete  the  administration  of  the  estate, 
pnr^uBnt  to  the  letters,  and  may  continue  any  action  or  special 

I  33  {*  saw.  *S3).  ■ 
r  to  be  Bppolated. 

..  ._ _    _r  all   the   adminiatratorB,   to  whom 

letters  have  been  issued,  die,  or  beiKime  incapable,  as  prescribed 
in  the  last  section,  or  the  letters  are  revoked  as  to  all  of  them; 
tbe  anrrosate  must  grant  letters  of  administrtition  to  one  or  more 
persoDB  as  their  successors,  in  like  manner  as  if  the  former 
letters  had  not  been  issued:  and  the  proceedings  to  procure  the 
grant  of  such  letters,  are  the  same,  and  the  same  security  shall 
be  required,  as  in  a  case  of  intestacy,  except  that  the  surrogate 
mar,  in  his  discretion,  in  case  where  the  estate  has  been  par- 
tinllr  fkdministered  upon  by  the  former  representative  or  repre- 
aentatives,  fix  aa  the  penalty  of  the  bond  to  be  given  by  audi 
MiccesBor  or  anccessors,  a  snin  not  less  than  twice  the  value  of 
tbe  assets  ot  the  estate  remaining  auadmlnlstered. 


b,  Google 
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ARTICLE  SEVENTH. 

Fbreign  wills;  aneiUary  ietten. 


ate.  2flM.  Twin. 


27«i;  lEepeBlwi.T 

1  2e»4.  TeatRBiMitarr  dlBpoflUon*!   what  taw  ■MtrerBk 

The  validily  and  effect  of  a  tCBtamenUrj  diapoudoa  of  re«l 
property,  sUunted  within  the  State,  or  of  an  intereet  in  r«l 
property  so  sitiiatod,  which  woold  descend  to  the  heir  »f  » 
iuteslat^,  and  the  manner  in  which  such  property  or  snch  u 
interest  descends,  where  it  is  not  disposed  of  by  wili,  are  ref»- 
lated  by  the  laws  of  the  State,  without  regard  to  the  reMdenn 
of  the  decedent.  Except  where  special  provision  is  otherwise 
made  by  law,  the  Taiidity  and  effect  o(  el  testBjnentary  dupam- 
tion  of  any  otiier  property  situnfed  within  the  State^  and  lae 
owuetehip  and  disposition  of  such  property,  where  it  is  not  ^ 
posed  of  by  will,  are  regulated  by  the  laws  of  the  state  or  coont^, 
of  which  the  decedent  was  a  resident,  at  the  time  of  hia  dntL 

See  I  Mil. 

f  aOOG.  t  Am'd,  ISM).]   ABClIIarrletterB^pODforplKii  prohatr. 

Where  a  will  of  personal  property,  made  by  a  person  who  re- 
aided  without  the  State  at  the  time  of  the  execution  thereof,  t* 
at  the  time  of  his  death,  has  been  admitted  to  probate,  wilhia 
the  (oreJKu  counlrj-,  or  within  the  state,  or  the  territory  of  the 
United  States,  where  it  was  executed,  or  where  the  testator 
resided  at  the  time  of  his  death;  the  surrogate's  court.  hariBC 
jurisdietion  of  Ihe  i-atate,  must,  upon  an  application  made  m 
prescribed  in  this  article,  accompanied  by  a  copy  of  the  wilU  aw 
of  the  foreign  letters,  if  any  have  been  issued,  authenticated  s« 
prescribed  in  this  nrticle,  record  the  will  and  foreign  letter*,  and 
isBue  thereupon  anciliary  letters  testamentary,  or  ancillary  ietten 
of  administration  with  the  will  annexed,  as  the  case  requires. 

2  It    a   OT    I  ONn  (2  Kdm.  08):  L.  IBM,  cb.  3B4,  i  3  U  Edm.  001)!  U  UK 

I  S6M.  [Am'd.  1B8S.I  Id.)  apaK  C«rel«ii  rrut  mt  aJMlPto- 
tralion. 

Upon  apiilication  by  the  party  entitled,  a»  hereinafter  pro»idei 
or  by  his  duly  anthorized  attorney  in  fact,  made  as  prescribed  in 
this  article,  to  a  -surrogaf  e'a  court  having  jurisdiction  of  the  «•■ 
tate;  and  upon  the  presentation  of  a  copy,  antbenticotcd  as  pre- 
seribed  In  this  article,  of  letters  of  administration  upon  the  Mt^ 
or  ft  decedent  who  resiiled,  nt  the  time  of  his  death,  witbotit  this 
Btafe,  but  within  the  Unltei!  States,  granted -within  the  state  or 
territory  where  the  decnlcnt  eo  resided:  or  in  casea  where  tte 
decedent  at  the  lime  of  his  death,  resided  without  the  Dnitea 
States,  upon  the  prcBriitation  to  snch  surrogate's  court  of  «m* 
factory  proof  that  the  party  so  spplying  either  personally  or  W 
TBS 
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sach  Bttomey  in  tact,  is  enlltlfii  to  the  uo3S<^sion  in  tlie  foreign 
■WUDtr;  of  the  personal  eKtate  of  such  decedent,  the  aurroeate's 
court  to  which  suet  a  eopj  o(  such  foreign  letters  so  authenti- 
cated, or  such  proof  is  so  preseuted,  must  issue  aucillary  letters  ol 
admiiiietretiou,  iu  accoriiuiice  therewith;  except  iu  ttie  following 

1.  Where  aucillury  lelterH  have  been  previous];  issued,  as  pre- 
scribed in  the  Inst  section, 

2.  Where  an  applkalion,  for  letters  of  adroiuistrntioD  upon 
the  estate,  has  bi'fu  njude  by  a.  relativp  of  the  decedent,  whd 
Ib  legally  competent  to  act,  to  a  Biirro),'ate's  court  of  the  State, 
hBTJiiK  jurisdiction  to  prant  tlic  same;  and  letters  have  been 
grauted  aecordiuglj  or  the  application  bas  nut  been  finally  dU- 
posed  of. 

2  R.  8.  Tfi,  i  31  (2  Edm.  17):  h.  1SS8,  c:h.  40fi. 

I  a6»T.  [AiB'd,  1861.]  To  wkon  waclllarr  l«tten  arraafcd. 

Where  the  will  specially  appoints  one  or  more  pithocik  as  (he  ex- 
M^tors  thereof,  with  reiH>eit  t>i  personal  property  Hituati'cl  within 
the  Stnte.  the  ancillary  lelterH  lestHmrutury  must  lie  diriilcil  Iu 
the  p<>rsonB  su  appiiinteil.  ur  tu  those  who  arc  cuiiipi'teiil  to  act 
and  qualify.  If  all  an-  im-onijx-tput,  or  fail  to  iiniility,  ur  in  a 
cAxe   where  Hu<'h  an  fippointueut  is  not  made,   iiiicillnry  letters 


jieritKHl  Id  thin  article,  i 
the  foK-lKn  letters,  or  to  the  penion  olht-rwise  entitled  t»  the  pos- 
setuinn  of  the  penuiDal  property  of  the  de<i-<l(>nl,  uuleas  aiiuther 
penioa  appliex  thertfor,  and  filcH  with  bin  )ietitiun.  en  inutruuicnt, 
executed  1^  the  foreign  executor  or  a  dm  in  let  rut  or.  or  perfioii  nlh- 
erwine  entitled  as  aforesaid;  or  if  there  nre  two  or  more,  by  nil 
wbo  have  iiualiGed  and  arc  acting;  and  also  a<'kiiow1cdt;pil  nr 
proved,  and  certified,  in  like  manner  ns  u  deed  lo  Ik-  rccorde'l  iu 
th"  county,  nuthoriKinK  the  petiHoiier  lo  receive  such  iincillary 
-  letters;  in  which  ca«e,  the  BUrrognlc  must,  if  the  i>eliiiouer  is  n  lit 
and  competent  person,  issue  swh  h'tlers  ilirected  tu  bini.  Where 
tno  or  more  [H'rsuns  are  nanu-tl  in  the  foreimi  leHers.  or  in  an  Iii- 
stntment  pipcnted  flu  prescribed  in  thiH  seitioii,  the  nucilliiry  li'l- 
terw  may  be  directed  to  either  or  any  of  them,  without  namin«  the 
Atbera,  if  the  otherw  fail  to  uualify.  or  if.  for  (rood  ciiuse  shown,  to 
tbe  BUTTOgatc's  sal  is  fuel  Ion,  the  decree  so  directs. 
t.  IM  eh.  M.  1 1 1*  Bdm.  IMIi 

I  aVOti.  [Am*d,  181>D.]  Pelltlont  cllntlan. 
An  appUcatioQ  for  ancillary  letters,  testamentary,  ur  ancillary 
lettem  of  adminiMrntion,  as  preseribeil  in  thin  article,  mu^t  lie 
made  by  petition.  tT[M>n  the  preeenlatiutt  thereof,  the  RurniRate 
muft  BHCertain,  to  hiM  sntisfactiun,  whether  any  creclitors,  or  per- 
sous  rinhning  to  be  creditors  of  the  decedent  reside  within  Ihe 
State;  and  if  m>,  the  name  and  rcKldence  of  each  creditor,  or  iwr- 
tuin  clflhuing  to  be  a  creditor,  so  far  ax  the  same  may  be  ascer- 
tained, t-ulesa  such  creditors  shall  file  duly  arhnowleilced 
waivern  of  the  issuance  and  serviis-  of  citntiun.  he  auint  Ibere- 
iipiio  ii<f<ne  a  citation,  directed  to  ciich  iktsoii  whow'  name  and 
residence  have  been  so  ascertaimd.  and  also  ilirected  generally  to 
all  predito™,  ur  persons  claiming  to  be  creditors,  of  the  dcceilenf. 
Jlnr  "iK'h  persou,  nlthuugh  nut  <'ited  by  his  nnnie.  may  appi-ar, 
lod  contest  the  application,  and  thus  make  hiniBelf  a  party  to 
!.i ii__   ,o-_  .....  ,^  J  22(1  J  ^ 

luaa«i(Svpt.I,  tm. 
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j  :iG90.  Bearlnst  necartir. 

L'puii  the  nrturn  of  the  eitation,  the  surrogate  mnst  ascetltia. 
as  ut'arl.v  uh  ho  cnn  do  so,  the  umouDt  of  debts  due,  or  daimtd 
to  he  due.  from  the  dci'edeDt  to  resideats  of  the  State.  Before 
nni'illary  Iftlciii  are  issued,  thexierson,  to  whom  they  are  anardH 
must  qualify,  an  pnwiTibed  in  article  fourth  of  this  title,  for  tli« 
quiilili(.-M[ion  of  an  administrator  upon  the  estate  of  an  intestilp: 
oseept  tliat  Ibe  peasltj  of  the  bond  may,  In  the  discretion  of  tbe 
surrogate,  be  In  such  a  suni,  not  exceeding  tnicc  the  auionnt 
which  apiwars  to  be  due  from  the  decedent  to  residents  of  tbe 
State,  as  Hill,  [n  the  surrogate's  opinion,  effectually  secure  Ihf 
pa.Tment  of  those  debts:  or  the  sums  which  the  rMidtnt  rredilure 
will  be  entitled  to  receive,  from  the  persons  to  whom  the  lettprs 
are  ixsuod,  upon  an  acpounting  and  distribution,  either  within  the 
Stale,  or  within  the  juiisdiction  where  tho  principal  letters  were 

L.    1SU3.    cl,    40S,    JHit   of    I    1, 

I  27V0.  PerBODii  BCttav  oBder  anetllapr  letters  naal 
■  ranamtt  ■■■etil. 

The  person  to  whom  ancillsry  letters  are  issued,  as  pre*TiW 
in  this  article.  miiKt,  unless  otherwise  directed  in  the  divrc 
awarding  the  letters:  or  iu  a  decree  made  upon  an  aeooiintiBc; 
or  by  an  order  of  the  snrrotcate.  made  during  the  adminiatratiMi 
of  tlio  estate;  or  by  the  jiKlgment  or  orih-r  of  a  court  of  reoiwd. 
in  an  a<rtion  to  n-hicb  that  person  is  n  party;  transmit  the  m-.iiwr 
and  other  i)ersonai  property  of  the  decedent,  received  by  him. 
after  tho  letters  are  issued,  or  Iheti  in  his  hands  in  annihiT 
ra|>aeity.  tu  the  State,  territory,  or  country,  where  the  principil 
letters  were  granted,  to  be  disposed  of  pursuant  to  the  lav* 
(hereof.  Money  or  other  property,  so  transmitted  by  him.  at 
any  time  before  he  in  so  directed  to  retain  it,  mtut  be  ailowed 
to  him  upon  an  accounting. 

[  2701.  Id.t  when  they  Mimy  be  dlreeted  to  paTi  «(«.,  wltK- 

The  surrogate's  court,  or  any  court  of  the  State,  which  has 
jurisdiction  of  an  action  to  procure  an  accounting,  or  a  judgment 
construing  the  will.  may.  in  a  proper  case,  by  its  judgment  or 
decree,  direct  n  person,  to  whom  aticillary  letters  are  issued  »*  , 
prescribed  in  this  article,  to  pay.  out  ot  the  money  or  the  aTa:l» 
of  the  pr<iporty,  received  by  him  under  the  ancillary  letters.'  aai 
with  which  be  is  chargeable  upon  his  accounting,  the  debts  of 
the  deeedent,  due  to  creditors  residing  within  the  State;  or.  if  j 
the  amount  of  al)  the  decedent'^  debts,  here  and  elsewbet*. 
exceeds  the  amonnt  of  all  the  decedent's  perxonal  properly,  ap- 
plicable thereto,  to  pay  sneh  a  sum  to  each  creditor,  reaidiaj 
within  the  State,  as  equals  that  creditor's  share  of  all  the  dis- 
tribntable  assets,  or  to  distribute  the  same  among  legatees  or  next 
of  kin,  or  otherwise  dispose  of  the  same,  as  juatice  reqairec 
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1  XTfM.  Id.)  Bcocral 'pomcn  luid  dntlcn. 

The  provialous  or  thia  chapter,  relating  to  the  rights,  powera. 
ddtiCH,  and  liabilitiM  oC  an  I'let'iitor  or  administrator,  apply  to 
a  person  to  whom  aneillary  letti^rs  are  granted,  as  prescribed  in 
thiH  article;  except  those  contained  in  title  fifth  thereof;  or  where 
Kpt^ial  provision  is  othenrise  made  in  thia  article:  or  where  a 
puntrary  intent  ia  expressed  Id,  or  plaiulf  to  be  inferred  from, 
the  coDtext. 

I  2708.  [An'«,  1888,  ISBT,  IBOO.]  RmsofOIbs  will  proved 
la  atker  States. 

Where  real  property  situoted  within  this  State,  or  an  IntereHt 
therein,  is  devised  or  made  aubjett  to  a  power  of  diMpositictn  by 
a  will  duly  eieented  in  conformity  with  the  laws  of  this  State, 
ot  a  person  who  was  at  the  time  of  his.  or  her  death,  a  resident 
elsewhere  within  the  United  States,  or  in  a  foreign  country,  and 
unch  will  has  been  admitted  to  probate  within  the  State  op  terri- 
tory, or  toteien  country,  where  the  decedent  no  resided,  and  ia 
Blf^  or  recorded  In  the  projH'r  offlee  aa  prestribed  by  the  laws 
of  that  State  or  territory  or  foreign  country  a  copy  of  anch 
M-ill  or  of  the  record  thereof  and  of  the  proofs  or  of  the  records 
thereof,  or  if  the  proofs  are  not  on  file  or  recorded  in  such  ofllce. 
of  any  statement,  on  file  or  recorded  in  such  otBce,  of  the  suli- 
Htance  of  the  proofs,  authenticated  as  prescribed  in  this  article, 
or  if  no  proofs  and  no  statement  of  the  snbstance  of  the  proofs 
bi"  OD  file  or  recorded  in  such  office,  a  copy  of  such  will  or 
of  the  record  thereof,  anthenticated  as  prescribed  In  this  article, 
accompanied  by  s  certificate  that  no  proofs  or  statement  of  the 
substance  of  poof  of  such  will,  are  or  is  on  file  or  recorded  in 
■inch  office,  made  and  likewise  authenticated  as  prescribed  in 
this  article,  may  be  recorded  in  the  office  of  the  surrogate  of  any 
county  in  this  State  where  such  real  property  is  situated;  and 
Hiich  record  in  the  office  of  such  surrogate  or  an  exemplified  copy 
thereof  shall  be  presumptive  evidence  of  snch  will  and  of  the 
exf-cation  thereof,  in  any  action  or  special  proceeding  relating  to 
BDch  real  pTopertySm.  AlclSOS iXi.  pf-Y^uPP.  l/5;(,JH.A,w370i 

f  XT»4.  (Am'd,  1B8S.  1807,  lOOS.]  Papen  recorded,  cl  ccl- 
erai  ho*T  antheatlcatcd. 

To  entitle  a  cop;  of  a  wUI  admitted  to  probate  or  letters  testa- 
mentary or  of  letters  of  administration,  granted  in  any  otb^r 
state  or  in  any  territory  of  the  United  States,  and  of  the  proofs 
i>r  of  any  statement  of  the  suhatance  of  the  proofs  of  any  such 
will,  or  of  the  record  of  any  such  will,  letters,  proofs  oi  state. 
ment,  to  be  recorded  or  used  in  this  state  aa  provided  in  this 
articlie,  atich  copy  must  be  authenticated  by  th«  seal  of  the  court 
781 
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or  oftiPtT  by  which  or  whom  stii-h  will  waa  admittM  to  prohote 
or  such  l«tteni  were  grautwl,  or  bnviDg  the  ouMtudy  of  the  amntr 
or  of  the  record  thereor,  aud  the  niKnature  of  a  judge  o(  sui-h 
cotirt,  or  the  signAtare  ot  suth  offli-er  nnd  of  the  clerk  of  saA 
court  or  officer,  if  any;  and  must  be  (urther  authenticated  by  » 
certificate  ander  the  great  or  princiiial  nea!  of  nuih  atate  or  ter- 
ritory, and  the  signnture  ot  the  odtcvr  who  has  the  cuKtody  u» 
Hueh  seal,  to  the  effect  that  the  court  or  officer  by  whieb  »t 
whom  KHch  will  wna  adiuitled  to  prolwte  or  Buch  letters  weiv 
granted,  was  duly  authorized  by  the  lawa  of  such  state  or  terri- 
tory to  ftdmit  snch  will  to  probate  or  to  graot  such  letters:  thai 
the  will,  or  lettera.  or  rccorJa,  the  aciouipaayiog  copy  of  whii-fc 
it  is  so  nuthentieated.  is  or  nre  kept  jiurKUant  to  those  laws,  by 
Biich  conrt  or  by  the  offlci  .■  who  Hutfienticatwl  such  copy;  that 
the  seal  ot  such  court  or  officer  ufllxcd  to  auch  copy  ia  Keoninc: 
and  that  the  officer  makiiiK  such  certificate  under  BUch  aeai  ut 
auch  Htate  or  territory  rerily  believes  that  each  ot  the  sifniatUTi-s 
attesting  such  copy  is  genuine;  auU  to  entitle  any  eerlifii-atr 
(.-onceming  proofs  accompanying  the  copy  ot  the  will  or  of  the 
record  so  authenticated,  to  be  recorded  or  used  in  this  xtate.  »• 
provided  in  this  article,  anch  certificate  must  be  under  the  ih'jI 
of  the  court  or  officer  by  which  or  whom  auch  will  watt  admitt>ii 
to  probate,  or  having  the  custody  ot  such  will  or  record,  and 
the  aignature  ot  a  Judge  or  the  clerk  of  such  court,  or  the  signa- 
ture of  such  officer,  authenticated  by  a  certificsto  under  auih 
great  or  principal  seal  of  such  atate  or  territory,  and  the  signa- 
ture of  the  officer  having  the  custody  thereof,  to  the  eff<>ct  ih:il 
the  seal  of  (he  court  or  ufBcer  affixed  to  auch  certificate  con- 
cerning proofs  is  genuine,  and  that  such  officer  making  iinch 
certificate  under  the  seal  ot  such  state  or  territory,  verily  believcii 
that  the  signature  to  auch  certificate  roneerning  proofs  is  geuu- 
Ine.  To  entitle  a  copy  of  a  will  admitted  to  probate  or  of  letleTt 
testamentary  or  of  letters  of  administration  grantiil  in  a  foreign 
cotmtrv,  and  ot  the  proofs  or  ot  any  statement  of  the  sulistanre 
of  the  proofs  ot  any  sueli  will  or  ot  the  record  of  any  such  wilL 
lettera,  proofs  or  atateiiipnt  to  be  recorded  or  used  in  this  stol*. 
fls  pm^fd^din  this  artifJe,  altcb^copy  must  be  ButheoUcated  by 
the  seal  ot  the  court  or  offli-er  by  which  or  hy  whom  such  uill 
MO  admitleil  to  probate  or  such  Letters  were  granted  or  bavinF 
the  custody  of  the  annie  or  ot  the  record  thereof  and.  Ihci.fiKn"' 
ture  of  a  Judge  ot  such  court  or  the  signature  of  such  ollin-r 
and  of  the  clerk  of  such  court  or  officer.  It  any:  and  tun^t  be 
further  authenticated  by  a  certificate  ot  a  judge  of  a  conrt  ef 
record  of  such  foreign  country:  to  the  effect  tlint  the  court  "T 
officer  by  which  or  by  whom  such  will  was  admitted  to  probate 
or  such  letters  were  granted  was  duly  authorized  by  Ibe  law 
of  auch  foreign  country  to  admit  such  will  to  probate  or  to  grant 
such  letters:  that  the  will,  letters  or  records  the  accnmpanyine 
copy  of  which  is  so  authenticated  Is  or  are  kept  pursuant  to  sat* 
laws  by  such  cmirt  or  by  the  officer  who  nuthenticated  snch  r<i|«. 
and  that  the  judge  making  snch  certificate  veriiy  l>elieve»  Ihst 
the  seal  and  each  of  the  signatures  atteating  such  copy  Is  genn- 
Ine.  and  the  signature  and  official  charter  of  anch  judge  ot  b 
court  of  record  »hnl(  be  attested  liy  a  T'niteil  Stales  consul  "r 
vice-consul;  and   to  entitle  any  certificate  coDcemlng  proofs  ai^ 
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]g  the  copy  of  a  will  or  of  the  recor,;  so  aathenticated 
irded  or  ased  in  this  state,  as  provided  Id  this  article, 
Qcate  FODceraiDK  proofs  mtiBt  be  aimiUrlj  authenticated 


«t:L. IMa,cfa. 4i>.   iDeaeotKayT.uce. 
'  [Repealed  by  L.  1688.  ch.  4»,] 
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SURROGATKS-  {'IH"RTS. 
TZTUE  IV. 


ArtlcU  1.  AM.  mnrrlakia.  >nd  control  of  in  eiHntor  or  mdmlnlKnlB. 


mnrdakia.  u 


AmTICLB  FIRST. 

^td,  ntperviaion,  and  wmtrol  of  an  executor  or  admatidrak 

Sec.  2T0e,  LUblUtr  of  penoM  muBtborlied  to  ict  u  eiccnton  s 


anx.  Oideri  Hrtlee  of  dutloa  ud  oid«:  on 

roffite'i  atacDfli. 
3T0S.  EiamlDiUon  and  dMree. 
Sno.  flecnrltT  to  pnTent  de«r**;  warivit  to  •«]> 
STll.  AppolDtmeot  ot  llmnlKn  and  Bpiinlul. 
3713.  Wttft  iball  b«  dMmed  (net*. 
2118.  BiemptloD  for  widow   ud  ctalUrca. 


I.  Id*  "how  comJSlSJ.' 

'.  BAle  ot  perioDal  propart;. 


2T3).  PiynieDt  or  Itgtcit 


anltlM  aad  dItldeiKIc 


IntestBte,  ...       ...... 

admlniatrator,  or  wltbout  aathoritr  froni  the  .    ._._.. 
UtTBtor,  IB  liable  to  acmaot  for  tbe  full  valne  of  indi  ,--,- 
to  every  peraoD   entitled   thereto,   and   Bhall   not  be  oUoired 
retain  or  deduct  therefrom  any  debt  due  to  tiim. 
L.  IBSS.  cb.  me. 

I  270T.  [Am'd,  1898,  190S.1     Proceedlnsa  to  diBcori 
•r(T  wltbl>«ld,  etcT' 

An  executor  or  administrator  may  present   .,    . 

court,  from  wbit^h  letters  were  istiued  to  him,  a  written  . 
duly  verified  setting  forth,  on  knowledge,  or  infonnation 
belief,  nny  facts  tending  to  show  that  money  or  other 

property  wbifh'should  be  delivered  to  the  petitioner,  or 

m  nn  inventery  or  Hppraixal,  is  in  the  possession,  uaAfr  the  « 
trol  or  within  the  knowledge  or  information  of  a  pereou  ~ 
withholdH  the  same  from  bim;  or  who  refuses  to  impart  k 
edge  or  information  he  may  have  concerning  the  ss 
■llselose  any  other  fact  which  will  aid<such  executor  o 
trator  in  making  discovery  of  such  property,  so  that  it  t 
be  inventoried  or  appraised:  and  praying  an  inquiry  r 
it.  and  that  the  person  complained  of  may  be  cited  t_  __. 
tbe  ln<|uiry  and  be  examined  accordingly,  and  to  deliver  th«  pi,  , 
prty  if  in  his  control.  Tbe  petition  may  be  accompanied  1?  Ml 
affidavit  or  other  evidence  written  or  oral  tendint;  to  support  M 
nllegnlions  thereof.  If  the  surroKate  is  satisfied,  on  the  pcptoi 
so  presented,  that  there  are  reasonable  jrrounda  (or  the  inqgiqk 
He  must  issue  a  citation  accordingly;  which  may  be  tn&de  retina 
able  forthwith,  or  at  a  future  time  fixed  by  Uie  anrrogate,  at 
may  d«  served  at  any  time  before  the  hearing.  Where  the  IK^ 
■on  Of  any  of  the  persons,  to  Iw  cited  does  not  i«Bide,  or  te  M^ 
T«4  I 
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\riihia  the  connty  oC  the  surrogale.  the  citntlon,  in  the  surrogate's 
discretiou,  ma;  require  him  ti>  nppear  at  a  speciUrd  timti  niiil 
place  withju  the  county  ivheve  h^^  resides  or  ia  served  before  the 
surrogate  of  that  count j*. 

L.  1803,  ch.  680^  L,  IM^i,  ch.    !BS.    In  tff.'Ct  3op[.  1,  1903, 

12TOS.  FAn'd,  lt«t)3,  I»OS,  1903.]  Order)  aervlce  oCcKntlan 
vnd   ordrr;  olllcerj*  t«-bo  nmy  act  In  iiarrOKttte*i<  nbnenpe. 

The  surrogate  must  annex  to  or  endorxe  upon  the  citation  an 
order  requiring  the  party  <^i^  to  attend  in-rKonaily,  at  the  time 
and  place  therein  specified.  The  citation  and  onler  must  be  per- 
Bonally  served,  and  service  thereof  is  liieffectunl,  unless  it  is  ac- 
companied with  payment  or  tender  of  the  sum  requireil  by  law 
to  b«  paid  OP  tendered  to  a  witness  who  Is  subpoenaed  to  attend 
a   trial  in  the  supreme  court. 

I.  ISaa,  ch.  ese:  L.  ISCS,  <:h.  OW;  L.  1003,  eb.    SX,    in  rttc^  5cpt.  1,  1803. 

I  270».   [.\ni'd.  1H03.  1»03.1     Examlnallan  and  deorrp. 

On  the  attendance  of  a  person  to  whom  a  citation  Is  issued, 
as  prescribed  in  this  article,  he  may  submit  an  answer  duty  veri- 
fii-d  showing  cause  why  the  exaniinatioa  shonld  not  proceed. 
The  surrogate  may  then  dismiss  the  proceeding  or  direct  the 
pxamination  to  proceed.  In  the  latter  case  he  must  be  sworn 
to  answer  truly  all  questions  put  to  him,  touching  the  iuquiry 
prayed  for  in  the  petition;  and  he  may  be  examined  fully  aad  at 
large  respecting  property  of  the  decedent,  or  of  which  the  dece- 
dent had  poHHossion  at  the  lime  of  or  within  two  years  before 
bin  death.  A  refusal  to  attend  or  be  sworn,  or  to  answer  a 
question  which  the  surrogate  detemfines  to  be  proper,  is  pnnish- 
abl»  in  the  name  manner  ns  a  like  refusal  by  a  witness  sub- 
poenaed to  attend  a  hearing  before  the  surrogate.  The  estent 
of  the  examination  shall  be  in  the  discretion  of  the  surrogate. 
If  the  witness  is  examined  concerning  any  personni  commuuii-s- 
tlnn  or  transaction  between  himself  and  the  deoedent,  all  objec- 
tion under  section  eight  hundred  and  twenty-nlne  to  his  testimony 
as  tn  the  sanle  in  future  litigation  is  waived.  Either  party  may 
produce  further  evidence,  in  like  manner  and  with  like  effect  as 
on  a  trial. 
OKI  fvctlons  2tIn-2T12  cansoIldBtrd:  L.   ISM,  ch.  OSa;  L.  1903,  cb.    SH.    In 

I  2710.  [Am'd,  ISOn,  IftOS.]  Security  to  iireTent  decrcri 
iTKrrBBt  to  Hclsc  property. 

If  the  facts  admitted  by  the  witness  show  that  he  is  in  the 
rontrol  of  property  to  whose  immediate  possession  the  petitioner 
U  entitled,  the  nnrrogate  may  decree  that  it  be  delivered  to  thu 
petitioner.  If  the  witness  admits  having  the  control  of  the 
property,  but  the  fa<ts  as  to  the  petitioner's  right  are  in  dispnti'. 

tlie  proceeding  shall  end.  unless  the  parties  c -*  '-   "■   '-*-- 

miantion  by  the  surrogate,   in   which   e"""  'f 

Old  a^kHiii  ZT(3.K14  «iiuiolM»ted;  L.  18W,  ch.  880;  L.  1903,  ch.    S».    In 
rffivt  S?pt.   1.  1903. 
I  3711.   TAm'd,  ISftS,  1901. ]  Appnlntment  oJ  appratscrii  and 

Od  the  appliration  of  an  executor  or  ndminiittrator,  the  surro- 
gnte.  by  writing,  tnust  appoint  two  disinterested  appraisers,  as 
often  an  may  be  necessary,  to  appraise  the  personal  property  of  a 
defeased  person,  who  shall  be  entitled  to  receive  a  reasonable 
rompensation  for  tlfeir  services,  to  he  allowed  by  the  snirrogate, 
not  oK-eeding  for  each  the  sura  of  five  dollars  for  each  day  actu- 
ally employed  in  making  appraisement,  in  addition  to  expenses 
actually  and  necessarily  iaenrred.    The  number  of  days'  services 
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leoilcrod.  nud  the  anioiiDt  of  sucb  expenses,  iniiEt  be  reri&td 
by  the  alHilavit  o(  tho  apiiruiRur,  deliviTcd  to  the  executor  or 
administrator,  and  ailjuali-d  by  tlio  surrogati-  before  puyiiient  of 
the  fecu.  The  eiiei^utors  aud  adunniKirntora,  nithin  a  rcnsonalile 
time  after  (iiialifyins  aud  after  sividk  a  notice  of  at  least  Ste 
days  to  the  legatees,  and  next  of  kin,  residing  in  the  county 
where  the  projierty  is  Kitiiated,  and  posting  a  notice  in  three  tJ 
the  most  piiblie  plnt-es  of  the  lonn,  at)ecifyiug  the  time  aud  pUt« 
at  which  the  appraisement  will  be  made,  must  make  a  true  aoJ 

Sicrfcot  inTeutory  »f  all  the  personal  property  of  the  testator  or 
alestatc:  and  if  iu  different  and  diatant  places  tn'o^or  m«r« 
such  inventorieH  as  may  be  necessary.  Before  making  the  ap- 
pralaenient.  the  appraisers  must  take  and  subscribe  an  oath,  to 
be  inserted  in  the  inventory,  that  tbey  will  truly,  houestlr  and 
impartially  appraise  tlie  iHTsoual  property  exhibited  to  them, 
according  to  tne  best  of  fhcir  knowledge  and  ability.  They  mu«t 
in  the  preseucc  of  snch  of  the  parties  interested  as  attend,  cxti- 
mate  and  appraise  the  property  exhibited  to  them,  and  ^et  down 
each  article  Kepnrately  with  the  value  thereof  in  dollars  and 
iNmts,  diHtinctly,  in  tifiures  opposite  to  the  articles  respectively. 
Service  of  the  notice  above  mentioned  may  be  either  pc'r»>nal  or 
in  the  manner  prescribed  by  section  sevca  hundred  and  nineU- 
seven;  subdivision  one  and  section  seven  hundred  and  iiiuetj-«igu 

L.  ]8S3,  ch.  eeo;  L.  leoi.  cb.  tSS.    in  cShI  Sept.  1.  IttOl. 

I  2712.    [Ain*d,  IMlKt.]    Wkat  ukall  be  dpenrd  lUMrtB. 

The  following  phall  be  dcemeil  assets  and  go  to  the  execntori 
or  administratort",  to  be  applied  and  distributed  ns  part  ot  the 
personal  property  of  the  testator  or  intestate,  and  be  included  In 
the  inventory; 

1.  Leases  for  years;  lands  held  by  the  deceased  from  year  tft 
year;  and  estates  held  by  him  for  tbe  life  of  another  person. 

2.  The  interest  rematninK  in  hira,  at  the  time  of  his  death,  la 
a  term  of  years  after  the  expiration  of  any  estate  tor  yean 
therein,  icranted  by  him  or  any  other  person. 

3.  The  Interest  in  lauds  devised  to  an  executor  for  a  Tenn  of 
years  for  the  payment  of  debts. 

4.  Things  annexol  tn  iTie  freehold,  or  to  any  building  for  the 
pnrpost'  of  trade  or  manufacture,  and  not  Rxed  into  the  wall  of 
a  house  xo  as  to  be  essential  to  its  support. 

r>.  The  cruiM  grooving  on  (he  land  of  the  deceased  at  tfie  tl 
of  his  death, 

tl.  Kvery  kind  of  produi-o  raised  nunnally  by  labor  and  cultiva* 
tioii,  ex<'ept  growlo)!  grass  and  fruit  uiigathercd. 

T.  Iteiit  reserved  to  the  deceased  which  had  accrued  at  the  time 
of  his  death. 

8.  Debts  secured  by  mortgages,  bouds,  note*  or  bills;  account*, 
mohc.v.  and  bank  bills,  or  other  circulating  medium,  things  in 
action,  and  stock  in  any  coriMration  or  joint-atock  BMHH'iation 

It.  (iomls,  wan-s.  merchandise,  ntensils,  furntlure.  cattle.  ( 
Tiraons.  moneya  unpaid  on  contracts  for  the  tulle  of  lands,  and 
every  other  species  of  personal  property  not  hereinafter  excepted. 
Things  annexi-d  to  the  freehold,  or  to  n  building,  nhall  not  go  ** 
the  exiiciilor,  but  shall  descend  with  the  freehold  to  the  heirs 
deviwHv,  except  snch  fixtures  as  are  mentioned  in  the  fourth  « 
division  of  this  section.  The  right  of  an  heir  to  any  properly,  not 
ennmernteil  In  this  sei'tinn,  whii'h  by  the  common  law  would  de- 
scend to  him,  is  not  inn>alrcd  by  the  general  termd  of  tbta  Beet) 
'^  issi,  Eh.  eao.  TMfl 
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I  Z71X.    [Aat'd,  ItJOS.]    Bxentpdoa  lor  ntdow  and  eklldrca. 

If  a  tnaa  havinK  a  familj  die,  leaving  a  widow  or  minor  child 
or  children,  the  tollun'ing  articles  aball  not  bv  dei'med  assets,  but 
must  l>e  iDcluded  and  stated  in  the  inventory  of  the  estate  with- 
<jut   bviuK  appruised: 

1.  All  spmniDK-n' heels,  weavlDg-looms,  one  knitting-machine, 
Qitc  sewing-machiue,  and  stores  put   up  uf  kept  foe  use  bf  bJH 

2.  The  family  bible,  family  pictures  and  achool- books,  used  by 
or  in  Mueh  fnmily,  and  books  not  t^xcetHliug  iu  value  lifty  dollara, 
which  were  kept  and  used  as  part  of  Iho  family  library. 

3.  Sheep  to  the  number  of  tcu.  with  their  fleei-i-s.  aud  tbe  yarn 
and  cloth  nanufactured  from  the  same;  one  cow.  two  swine, 
and  tbe  pork  of  such  swine,  and  necessary  food  for  such  swine, 
sheep  or  cow  for  sixty  days,  nnd  nil  necessary  provisions  and 
fuel  for  such  widow,  child  or  children  for  sixty  days  after  the 
death  of  snch  deceaxeil  person, 

4.  All  necessar;  wearing  apparel,  beds,  bedsteads  ami  bedding, 
necessary  cooking  uteusilit.  the  clothing  of  the  family,  the  clothes 
of  the  widow  and  her  oruninents  proper  for  her  station;  one  table, 
six  chairs.  twelTe  knives  and  forks,  twelve  platcN.  twelve  tea 
cnps  and  saucers,  one  sugar  dish,  one  milk-pot,  one  tea-pot,  and 
twelve  spoons,  and  other  household  furniture  not  exceeding  one 
hundred  and  fifty  dollars  in  value. 

5.  Other  necessiir.v  household  furniture,  provisions  or  other  per- 
Bonal  property,  in  the  diHcretion  of  the  oppruiKcrs.  to  the  value 
of  not  exceeding  one  hundred  aud  fifty  dollars. 

Such  articles  and  property  shall  remain  in  the  poRsession  of  the 
widow,  if  there  be  one,  during  the  time  she  lives  with  nnd  pro- 
vides for  such  minor  child  or  chil.lri'n.  If  »lic  c-cnses  so  to  do, 
she  shall  be  allowed  tu  retain  as  her  own.  her  weiiriuR  npparel, 
her  oniameiilB  and  one  bed,  ))edsteud  and  the  iRHlding  fur  Ibi' 
same,  and  the  pro|H-rty  8)K<clfiud  in  KubdlvLilon  Rvi-;  aud  the 
other  articles  so  CKcnipted  shall  then  licloug  to  suc-h  tnhior  child 
or  children.  If  she  lives  with  aud  providi-s  for  sui-h  minor  rliild 
or  children  until  it  or  they  Ijecome  of  full  ace.  all  the  urticles 
and  property  in  this  section  mentioned  shnll  belong  to  the  wiilow. 
If  there   be   n   widow   and   no   minor  child,   all   the  urticles   and 

froperty  in  this  section  mentioned  shall  belong  to  the  widow, 
f  ■  married  woman  die,  leaving  surviving  her  a  husband,  or  a 
minor  child  or  children,  the  same  articles  nnd  personal  properly 
shall  be  sot  apart  by  the  appraisers  with  the  sacne  uSuct  for  the 
benetit  of  such  husband  or  minor  t-hild  or  children. 

I  37X4.    tAm-d.  IHO!!.]     CoBtenla  of  Inveatarr. 

The  Inventory  must  contain  a  particular  slateuicut  of  all  bonds, 
mortgages,  notes  and  other  securities  for  the  payment  of  money 
belonglaf;  to  the  deceased,  known  to  the  executor  or  adminiKtriiior: 
with  the  name  of  the  debtor  In  each  security,  the  date,  tlie  sum 
originally  payable;  the  Indorsements  thereon,  if  any,  with  their 
dates  and  the  sum  which,  in  the  judgment  of  the  appraisers,  is 
collectible  on  each  security:  and  of  all  moneys,  whether  in  specie 
or  bank  bills,  or  other  cii^utating  medium  belonging  to  the  di*- 
ceaspil.  which  hare  come  to  the  hands  of  the  executor  or  admin- 
istrator, nnd  if  none  have  come  lo  his  hands,  the  fact  shall  be 
Btateit  in  the  inventory.  The  naming  of  a  person  execulor  in  a 
Will  doe*  not  oper&te  as  a  discharge  or  bequest  of  any  just  claim 
IVT 
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whitrh   the  teetetor  had   agftiiuit   bim;   but   It   most   be   i 
amonE  tho  credits  and  effeeta  of  the  deceased  ia  tbe  in 
and  the  eiecutor  sbnll  be  liable  for  tbe  satne  as  for  eo  ■ 
moaej  iu  his  handa  at  the  time  the  debt  or  demand  becamoa 
and  he  lunat  n?plr  and  distribute  the  aume  in  the  payrae"* 
debts  and  It^ncics,  and  among  the  next  of  kin  as   part  a 
peraonal  property  of  tbe  deceased.    The  diHcharKc  or  ' 
a  will  of  fl  debt  or  demand  of  the  teatalor  against  ai 
named   therein,   or   against   any   other   person,   is   aol 

against  the  credilora   of  tbe   deceased;   bnt   mnst   be _ 

only  as  a  B|)ec'ilic  bequcEt  of  auch  debt  or  demand ;  and  f 
amount  thfri'of  moat  be  included  in  the  ini-entory  and,  it  »"" 
aary,  be  ap|)lied  in  the  payment  of  his  debta;  and  if  not  nee" 
for  that  iiurpoHe,  must  be  paid  in  the  same  manner  and  p 
tion  as  other  specific  logaciea.  If  peraona!  property  not  men. 
fn  any  inventory  come  to  the  poaaeaaion  or  knowledj^e  of  4 
eiccutor  or  administrator,  he  moat  cauae  the  aame  to  b-  ■ 
praised  ae  herein  required,  and  an  inventory  thereof  to  b 
turned  within  two  months  after  the  discovery  thereof;  and  I 
making  of  such  inventory  and  return  may  be  enforced  la  « 
same  manner  as  in  the  case  of  a  firit  inventory. 
I*  1803,  m.  088. 

I  ariB.  [Am'd,  1803.]  Hetora  at  lai-emtorT, 
Duplicates  of  the  inventory  must  be  made  and  usned  by  ■ 
appraiKcra,  one  of  which  mnst  l>e  retained  by  the  eiccotiNtj 
administrator,  and  the  other  returned  to  the  sum^ate  wiH" 
three  months  from  tbe  date  of  the  letters.  On  retiirnm«  ■ 
Inventory,  the  executor  or  administrator  must  take  and  ■ 
scribe  an  oath,  indoised  upon  or  annexed  to  the  inTontory,  H" 
that  the  inventory  is  in  all  respects  just  and  tnje,  that  it  ™ 
a  true  atotement  of  nil  the  personal  property  of  the 
which  has  come  to  his  knowledge,  and  pnrticuloHy  of  all  n 
bank  bills  and  other  circulating  medium  belonging  to  the  deo^ 
and  of  all  just  claims  of  the  deceased  against  him,  ncrordMJ 
the  beat  of  bla  knowledge.  Any  one  executor  or  admioismW 
on  the  neglect  nf  the  others,  may  return  nn  inTpntory;  aM  ■ 
exeenrors  or  ndminiBtmtors  so  neglecbng  shall  not  thereafterj 
terfcre  with  the  ad  ministration  or  have  any  power  over  tBt 
Bonal  oroperty  of  the  deceased:  but  the  eiccutor  or  adim_ntet.-_ 
BO  reliirning  the  inventory  ahall  have  the  whole  administwng 
imtil  ihp  di'linquent  return,  and  verify  an  inventory,  t"  ««^ 
ance  with  llie  provisions  of  this  article. 

}    2T16.   [Ain'a,    1893.]    Retar»    of    inventoryt    ^^^   • 
veiled. 

A  creditor  or  person  interested  in  the  cslate  may  preKntll 
the  surrogate's  court  proof,  by  affidavit,  that  an  eiecBtotW 
administrator  has  failed  to  return  an  inventorj.  or  a  Bifwag 
inventorv,  within  the  time  prescribed  by  law  therefor.  If  t^-! 
surrogate  is  siitlsfied  that  tlie  executor  or  adminiatralor  «» 
default,  he  must  make  on  order  requiring  the  delinquent  torrt«» 
the  inrentory,  or  a  further  inventory.  "'  "". ''£f«"'^^„t^/"SJ-' 
■how  cBusp  nt  n  time  and  place  therein  s|iecified,  why  he  a™"- 
not  be  attache-i!    On  the  return  of  the  order,  if  the  delm^-t  i 


L 


filed  a  sufficient  inventory,  the  surrMate  moBt  ,*?"  i 
of  attachment  ngainat  bim.on  which  the  pro«ediB|iWi 


warrant  of  attachment  ngainat 
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Uie  Bame  aa  od  a  warrant  issued  for  disobedience  to  an  order, 
as  prescribed  in  title  twelfth  of  chapter  aeventeentli  of  ttiis  act. 
A  person  committed  to  jail  on  the  return  of  a  warrant  of  attach- 
ment, issued  as  prescribed  in  this  section,  may  be  discharged  b7 
tbe  sunogate  or  a  juBtice  of  the  suiircnie  court,  on  his  paying 
and  deliTering,  unJder  oath,  all  the  moue;  and  other  property  of 
the  decedent,  and  al]  papers  relating  to  the  eatate^  under  liis  con- 
trol, to  the  surrogate,  or  to  a  person  authorised  by  the  surrogate 
to  receive  the  same. 

OU  SMtlODS  aTlft-2116  coDKlldttadi  I-  18M.  cb.  68a. 

I   ariT.  [A»'d>    188S.]    Sale   of   peraoiuil  propeFtr. 

It  an  executor  or  administrator  discover  that  the  debts  against 
any  deceased  person  and  the  legacies  tteqneathed  b;  him  caunot 
be  paid  and  satisGed  without  a  sale  of  the  personal  property  ot 
the  deceBsed,  the  same,  bo  far  as  may  be  necessary  for  tbe  pay- 
ment of  such  debts  and  legacies,  must  be  sold.  The  sale  may 
be  public  or  private,  and,  eicept  in  the  city  of  New  York,  may 
be  on  credit  not  exceeding  one  year,  with  approved  security.  The 
executor  or  administrator  is  not  responsible  for  any  loss  hap- 
pening on  the  sale  when  made  in  good  faith  and  with  ordinary 
prudence.  Articles  not  necessary  for  the  support  and  subsistence 
of  the  family  ot  the  deceased,  or  not  speciScally  beqtfeathed, 
mnat  be  first  sold;  and  articles  so  bequeathed  must  not  be  sold 
nntil  the  residue  of  the  personal  estate  has  been  applied  to  the 
pajment  of  debts. 

L.  l»3,  cb.  SM. 

I  ans.  [Am'd,  18S8.1   AiMcrtalBMieat  of  defets. 

The  exccntor  or  administrator  at  any  time  after  the  granting 
of  bis  letters,  may  insert  a  notice  once  in  each  week  (or  six 
iDonthB  In  such  newspaper  or  newspapers  printed  In  the  cnnnty 
a«  tbe  surrogate  directs,  requiring  all  persons  having  cinims 
against  the  deceased  to  exhibit  the  same,  with  the  Touchers 
therefor,  to  him,  at  a  place  to  be  specified  in  the  notice,  at  or 
before  a  day  therein  named,  which  most  he  at  leant  »ii  months 
from  the  day  of  the  first  publication  of  the  notice.  The  executor'  1 
or  administrator  may  require  satisfactory  vouchers  in  support  ' 
of  any  claim  presented  and  the  affidavit  of  the  clainiant  that  the  ; 
claim  Is  justly  due,  that  no  payments  have  been  made  thereon,  . 
and  that  there  are  no  offsets  against  the  same  to  the  lEnowledge 
of  the  claimant.  H  the  executor  or  adminiBtrator  doubts  the 
justice  of  any  such  claim,  he  may  enter  into  an  agreement  in 
writing  with  the  claimant  to  refer  ihe  matter  in  controversy 
to  one  or  more  disinterested  persons,  to  be  approved  by  the  sur- 
rogate. On  filing  such  agreement  and  approval  in  the  office  of 
the  clerk  of  the  supreme  court  In  the  county  In  which  the  parties 
or  either  of  them  reside,  an  order  shall  he  entered  by  the  clerk 
referring  the  matter  in  controversy  to  the  person  or  persons  ao 
•^ected.  On  the  entry  ot  such  order  the  proceeding  shall  become 
an  action  In  the  supreme  court.  The  same  proceedings  ehnll  be 
bud  in  all  respects,  the  referees  shall  have  the  snme  powers,  be 
entitled  to  the  same  compensotion,  and  snbject  to  the  same  control 
as  if  the  reference  had  been  made  in  an  action  in  which  such 
conrt  might,  hy  law,  direct  a  reference.  In  determining  the 
qaestion  of  costs  tbe  referee  shall  be  governed  by  sections  eigh- 
teen hundred  and  thirty-five  and  eighteen  hundred  and  tUrty-iiX 


ggaritt-ao  8urroga.tes'  courts.        ciSAifl 

of  Uiis  act.    Judstnent  mar  be  entered  od  the   nport  atm 

referee   and   such   judgment  shall   be   valid  and    efFeclnsf  IP 

respecta  na  if  the  same  had  been  rendonit  in  a  suit  Co"" 

by  the  ordinary  proeefls,  and   the  practice  ou  appeal  t 

shall  be  the  Bume  as  in  other  civil  actions.    If  a  suit  bi 

on   a,  claim   which   is   not  presented   to 

iatrator   withiii   six   months   from   the   first  public 

notice,  the  executor  or  a<lminietrator  shall  not  be  cbsrKeablefl 

any   asaeta   or   uiotie;a   that   be   iDay   have   paid    in   satisfa 

of  bq;  lawful  claims,  or  of  anf  legacies,  or  ia  laakins  dM 

tion  to  the  next  of  kin  before  auch  aliit  was  commenced. 

L.  1898,  eh.  MB.    Sm  I  ISSX 

I  2T1».   tAm'd,    1B98.]    Parmeat    ft  d«fcta. 

Every  executor  and  administrator  must  proceed  with  ( 
to  par  the  debts  of  the  deceased  according  to  the  followiu„ 

1.  Debts  entitled  to  a  preference  UDdec  the  laws  of  the  UbM 
States. 

2.  Taxes  assessed  on  the  property  of  the  deceased  previoM ' 
Us  death. 

3.  Judgments   docketed,   aud   decrees   entered   BKainst   the 
ceased  according  to  the  priority  thereof  respectivelT. 

4.  All  recogaizanccB,  bonds,  sealed  instruments,  notes,  billa  i 
nnliquidated  demauda  aud  accounts.. 

Frefereuce  sboll  not  be  given  in  the  payment  of  a  debt  a 
other  debts  of  the  Bame  class,  except  those  specified  in  the  tl 
class.  A  debt  due  and  payable  shall  not  be  entitled  to  a  iirtD 
ence  over  debts  not  due.  The  commencement  of  a  suit  for 
recovery  of  a  debt  or  the  obtaining  a  judgment  thereon  anli 
the  executor  or  administrator  shall  not  entitle  snch  dwt 
preference  over  others  of  the  same  class.  Debts  not  due  m 
be  paid  according  to  the  class  to  which  they  belong,  afl 
deducting  a  rebate  of  legal  interest  on  the  sum  paid  for  ti 
unexpired  term  of  credit  without  interest.  An  executor  or  ■ 
ministrator  shall  not  satisfy  his  own  debt  or  clalDi  oat  of  tl 
property  of  the  deceased  until  proved  to  and  allowed  by  ti 
surrogate;  and  It  ahall  not  have  preference  over  others  of  ti 
same  class.  Preference  may  l>e  given  by  the  sorrogate  to  m 
due  or  accruing  on  leases  held  by  the  testator  or  intestate  : 
the  time  of  bis  death,  over  debts  of  the  fonrth  class.  U 
appear  to  his  satisfaction  that  such  preference  will  benefit  6 
estate  of  the  testator  or  inteatate.  The  surrogate  may  anthvt 
the  executor  or  administrator  to  compromise  or  compound 
debt  or  claim,  on  application,  and  for  good  and  saSiclent  o  ~ 
shown,  and  to  sell  at  public  auction  on  such  notice  as  the  bi__ 
gale  prescribes,  any  uncollectible,  stale  or  donbtfnl  debt  i 
claim  belonging  to  the  estate;  but  any  party  interested  In  tfaeflt 
■ettlemeut  of  the  estate  may  show  on  snch  settlement  tbnt  «a, 
debt  or  claim  was  fraudulently  or  n^ligently  compromiaed 
compounded. 

U  IBM,  en.  «M. 

t  STSO.  [Aai'd,  18»8.3    ApvarttonmSB*  of  r*Bt%  «■■■■ 
KBd    dlTMeadB. 

All   rents   reserved   ou   any   lease   made   after   June   Bev< 

eighteen  hundred  and  seventy^fiTe,  and  all  annuities,  dividei 
•od  other  payments  of  every  description  made  payable  or  be< 
iag  da«  at  Szed  periods  under  any  inatiatneat  executed  i 
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•neh  date,  or,  being  a  last  will  nnd  testament  that  takes  effect 
after  such  date,  sball  be  apportiooi'il  so  tbnt  on  the  death  of  anj 
person  interi^ted  in  Bueh  rents,  annuities,  dividends  or  other 
SDch  p»ments,  or  in  the  estate  or  fund  troui  or  in  respect  to 
which  tne  same  iaaiiea  or  ia  derived,  or  on  the  determination  by 
a.n7  other  meanB  of  the  interest  of  anj  such  person,  he,  or  hia 
executors,  adniinistrators  or  asslgoB,  tiliull  tie  entitled  to  u  pro- 
portion of  snch  rents,  annuities,  dividends  niid  other  iinynents. 
according  to  the  time  which  shall  have  olnpyed  from  the  com- 
mcDcetnent  or  last  period  of  payment  thereof,  as  the  case  may 
be.  iaclnfllntt  the  dar  of  the  death  of  sneh  iierson.  or  of  the 
determination  of  his  or  her  Interest,  after  making  allowance  and 
dednctions  on  aceonnt  of  charges  on  such  reuta,  annuities,  divi- 
dends and  other  payments.  Ever;  such  person  or  ills  executors, 
administrators  or  assigns  sball  have  the  same  remedies  at  law 
and  lu  equity  for  recoveriuR  siieh  upiwrtioncd  jmrta  of  snch 
rents,  annuities,  divUcnds  and  otlier  payments,  when  the  entire 
amonnt  of  which  sucb  apportioned  form  part,  become  due  and 
payable  and  not  before,  as  he  or  they  vould  have  had  for 
recovering  and  obtaining  such  entire  rents,  annuities,  dividends 
and  other  payments,  it  entitled  thereto;  but  the  persons  liable 
to  pay  cents  reserved  by  any  lease  or  demise,  or  the  real  prop- 
erty comprised  therein  shall  not  t)e  resorted  to  for  such  appor- 
tioned parts,  but  the  entire  rents  of  which  such  apportioned 
parts  from*  parts,  must  l)e  collected  and  recovered  by  the  person 
or  persons  who,  but  for  this  section,  or  chapter  Bve  handri'd  and 
forty- two  of  the  laws  of  eighteen  hundred  and  seventy-five. 
would  have  been  entitled  to  the  entire  rents:  and  such  portions 
shall  be  reeoverable  from  auch  person  or  persona  by  the  parties 
entitled  to  the  same  under  this  section.  This  section  shall  not 
apply  to  any  case  in  which  it  shall  lie  eiprewsly  stipulated  that 
no  aM>ortionraent  be  made,  or  to  any  sums  made  payable  in 
pc^icies  of  insurance  of  any  deiicriplion. 

b.  IMS.  ch.  ess. 

I  STSL  [Am'd,  18»8.3  Parmcnt  of  loKaelea. 
No  legacy  ihall  be  paid  by  an  exeeutur  or  administrator  until 
after  tbe  ezpiration  of  one  year  from  the  time  of  granting  letters 
testamentary  or  of  administration,  unless  direeteii  by  IhB  will  to  be 
MMuer  paid.  If  directed  to  be  sooner  paid,  the  exeeutur  or  adiuiuis- 
tratur  may  reijuire  a  bond,  with  two  HUfUeleiit  sureties,  couilitiiitiiit, 
that  if  debts  against  the  deeeawd  duly  oppear,  and  iheie  are  not 
other  assets  sufficient  to  pay  other  tegaeies,  then  the  legatees  will 
refund  the  legacy  so  paid,  or  such  ratable  iHirtion  thereut  wiUi  the 
other  legatees,  as  may  be  ueeessary  tor  llie  payment  of  siii-h  dc'bts. 
aud  the  proportional  parts  of  such  other  IcBaties,  if  there  be  any. 
and  the  costs  and  charges  incurred  by  reason  ot  the  pajuu'iit  to 
Buch  IcEaice,  and  that  if  the  probate  of  the  will,  uuiIit  which  such 
legacy  is  poid,  be  revoked,  or  the  will  declared  void,  that  such  k-Ka- 
tee  win  refund  the  whole  of  suc'b  legacy,  with  Interest,  to  Ihi-  esee- 
ntor  or  administrator  entitled  thereto.   Aflei  the  exiiiratiuii  of  one 

E'ar,  the  executors  or  ad  minis  Ira  tors  must  disi'harge  the  s^H■•■1lie 
gacies  bequeathed  by  the  will  and  pay  the  Keneral  leKiH-"'!*,  >f 
there  be  aHsets.  If  there  are  not  sufflcicnt  assets,  then  an  nbale- 
■nent  of  the  general  legacies  must  be  made  in  equal  proporuinis. 
SdcIi  payment  shall  be  enforced  by  the  surrogate  in  the  same  man- 
ner as  tbe  return  of  an  inventory,  and  by  a  suit  on  the  bond  of 
•nch  executor  or  administrator  whenever  directed  by  the  surrogate. 
I.,  igw^eh.w*. ^^___^__ 

*Bo  Is  ttic  oilctiuil. 


SUREOGATES'  COUETS. 
ARTICLE   SBOOMD. 

A<xottnting  and  selllement  of  the  ettate. 

blon  to  compflt  pmjmeBl ;  hwliv  i  d«cn«. 

be  for  pajrmflat  ot  lflffmoj,«tc..  onslTlngioeitrlo. 


tna.  Inlermadlate  u 

7m^  Wheasar 


me.  Order  ot  iililrlbuttOD. 


Tm-Kil.  [Rapemled.  L.  IMi,  ch.  Ml.] 

I7K.  Effeocnr  jDdlclmlHttleiiientot  ■OBoant. 

ua.  IM>crM(c>rpar>ii«"  uddinrlbnUoB. 

37U.  Id ,  ^  wbtn  ipeciao  propsTtr  miv  b«  daUraml. 

3TD>.  !•).!  wbenmaBernuTbenjUliieil. 

1;m.  Id.!  tbtn  of  lofut. 


M  jHild  Into  atKta  troiuiT. 


1  (waivel   pBTBivBtl  fcM 


1  2732.   (Am'd,  180S.]   PFtltlsa   I 

In  either  of  ttie  follovin^  rases  a  petition  tnaj  be  prMeoted] 
the  HurruRale's  court,  pray lug  for  a  decree  directing  an  execafl 
or  adiniuJHtratOT  to  pay  the  petitiooer's  claim,  and  that  be  be  d 
to  ahon'  cause  why  uiicb  a  decree  should  not  be  made: 

1.  By  a  creditor,  for  the  payment  of  ■  debt,  or  of  it.,  , 

portionul  part,  at  any  time  after  six  moaths  hare  expired  s 
letlere  were  granted. 

2.  By  a  person  entitled  to  a  legacy,  or  any  other  pecnniarf  p 
TisioD  under  the  will,  or  a  distributlre  sbar«,  for  the  paymeal  I 
eatisfactiou  thereof,  or  ot  its  just  proportional  part,  at  any  ti-^ 
after  one  year  haij  expired  since  lettHrs  were  granted. 

On  the  preaeotatiou  of  such  a  petition,  the  aurragate  maat  ii 
a  citation  accord ingiyi  and,  on  the  return  thereof,  he  mont  nii 
•ueb  a  decree  in  the  premises  as  justice  requires.    Bnt  in  eit^  f 
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1.  Whprp  the  executor  or  administrator  Elos  a  written  answer, 
duly  verified,  settiug  forth  facts  which  show  thnt  it  is  doubtful 
whether  thn  petitiouer's  claim  is  Tulid  and  legal,  and  deayiag  its 
validity  or  lei;atity  absolutely,  or  on  information  and  belief. 

2.  Where  it  is  Dot  proved,  to  tho  satisfaction  of  the  surroKate. 
that  there  Is  money  or  other  personal  property  ot  the  estate  ap- 
plicable to  the  payment  or  satiafaction  of  the  petitioner's  claim, 
and  which  may  be  so  applied  without  injuriously  affecting  the 
rights  of  others  entitled'  to  priority  or  equality  of  payment  or 
satisfaction. 

OltlKCIIoiuTri'uuimacoiitollduedi  I>  ]Ms.ch.«<l. 


I  :;TS3.  (Am'd,  1HS3.]  Decree  for  parneat  of  Icbbct,  etc., 
•B  kItIbv  aeearltr. 

lu  a  case  speciSed  in  subdivision  second  of  the  last  section,  the 
surrogate  may.  in  bis  discretion,  entertain  the  petition  at  any 
time  after  letters  are  granted,  although  a  year  has  not  expired. 
In  such  a  case,  if  it  appenrs,  on  the  return  of  the  citation,  that 
a  decree  for  payment  may  be  made,  as  prescribed  in  the  last  sec- 
tion: and  that  the  amount  of  money,  and  the  value  ot  the  other 
.troperty,  in  the  hands  of  the  executor  or  administrator,  applicable 
Id  the  payment  of  debts,  legacies  and  expenses,  exceed,  by  at 
least  one-third,  the  amount  o(  all  known  debts  and  claims  against 
the  estate,  of  all  legacies  which  are  entitled  to  priority  over  the 
petitioner's  claim,  and  ol  all  legacies  or  distributive  shares  of  the 
same  class:  and  that  the  payment  or  satisfaction  of  the  legacy, 
pecuniary  provision,  or  distributive  share,  or  some  part  thereof, 
is  necessary  for  the  support  or  education  of  the  petitioner,  the 
surrogate  may.  in  his  discretion,  make  a  decree,  directing  payment 
or  satisfaction  accordingly,  on  the  filing  of  a.  bond,  approved  by 
the  surrogate,  conditioned  as  prescribed  by  law,  with  respect  to  a 
bond  wbich  an  executor,  or  an  administrator  witb  the  wilt 
annexed,  may  require  from  a  legatee,  on  payment  or  satistaclion 
of  a  legacy,  before  the  expiration  of  one  year  from  the  time  when 
letters  n-ere  issued,  pursuant  to  a  direction  to  that  eSect,  con- 
tained in  the  will. 


I  :t724.  (An'd,  1S93.1  ProeeedtBKs  (or  ueBleot  to  art  apart 
ezeaailt  property^  praCECdlaiia  upon  indlolBl  setlleiaent. 

Where  an  esecutor  or  administrator  has  failed  to  set  apnrt 
property  for  a  surviving  husband,  wife  or  child,  as  prescribed  by 
law,  the  person  aggrieved  may  present  a  petition  to  the  surro- 
gate's court,  setting  forth  the  failure,  and  praying  for  a  decree, 
requiring  such  executor  or  administrator  to  set  apart  the  property 
accordingly;  or,  if  it  has  been  lost,  injured,  or  disposed  of,  to 
pay  tike  value  thereof,  or  the  amount  of  the  injury  thereto;  and 
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tbat  be  be  cited  to  abovi  cause  why  such  a  decree  should  not  be 
made.  It  the  surrogate  in  o(  the  opiuiuu  that  sufficient  cause  is 
shuivu.  he  must  Ihhuc  u  cituliuD  act'ordingly.  On  the  return  ot 
the  citation,  the  uurrogntc  must  make  such  a  decree  in  the  prem- 
ises as  justice  requires.  In  u  proper  case  tbc  decree  may  rei|nire 
the  executor  personally  to  pay  the  value  of  the  property,  or  the 
amount  ot  the  injury  thereto.  The  decree,  innde  on  a  judicial 
BettlemcDt  of  the  account  of  an  executor  or  administrator,  njaj 
award  to  a  surviving  husband,  wife,  or  cbild,  the  same  relief 
which  may  be  awarded,  in  his  or  her  favor,  on  a  petition  pte- 
Bcnted  as  prescribed  in  the  laat  Be<:tion. 


I  xras.  lAm'd,  1808.]     latermediate  ■ceoantliiK. 

An  executor  or  administrator,  nt  auy  time,  may  Totuntarily 
file  in  (he  surrogate's  uQlce  an  intermediate  account,  and  tbe 
vouchers  in  sup[K>rt  of  the  same. 

In  either  of  the  foIIowJug  cases  the  surrogate  may,  in  bis  dis- 
cretion, make  au  order,  mjuiring  nn  executor  or  admioiBtrator  to 
render  nn  intcrmeiliiLle  account: 

1.  Where  an  application  tor  nn  order,  permitting  an  eiecnlioo 
to  Issue  ou  n  JudKment  against  the  executor  or  administrator,  has 
been  made  by  the  judgment  creditor,  as  prescribed  in  section  lJi2i> 

2.  On  the  return  of  a  dtation,  issued  on  tUe  petition  of  a  Judg' 
ment  crcdilor,  prn.ving  for  u  deiTee,  granting  leave  to  istsue  an 
exGcutiun  on  a  judmnetit  rendered  ugninst  tbe  decedent  In  his  life- 
time, as  prescribed  In  section  1381  of  this  act. 

3.  On  the  return  of  n  citation,  Issued  on  the  |K>tltion  of  a 
creditor,  or  persim  entitled  to  a  legacy,  or  other  pecuniary  pro- 
vision, or  a  distributive  share,  praying  for  a  decree  directing 
paym<-iit  thereof,  as  prescribed  in  section  2722  ot  this  act. 

4.  Where  eiiihtecn  mouths  have  claimed  since  letters  were  is- 
sued and  no  special  proceeding,  ou  a  petition  for  a  judicial  aettle- 
mciit  <if  the  executor's  or  administrator's  acconnt,  is  pending. 


I  Xtan.  [Am'd,  lf<».l.]  1Vh«n  aarroKatc  m^r  rr«>ln 
jBdlclnl  ■PttlemeDt  ot  tmeonat. 

In  cither  of  the  following  cases,  the  surrogate's  court  may, 
fro[ji  time  to  time,  comtiel  a  judicial  settlemrat  of  the  acconnt  of 
nn  executor  or  administrator. 

1.  Where  one  year  has  expired  since  lettera  were  issued  to  him. 

2.  Where  letters  issued  to  him  have  been  revoked,  or,  for  any 
other  reason,  bis  powers  have  ceased. 

3.  Where  a  decree  for  the  disposition  of  real  property,  or  of  an 
interest  in  real  property,  has  been  made,  as  prescribed  in  title 
fiftb  ot  this  chapter,  and  the  property,  or  a  part  thereof,  has  been 
dlsiKised  of  by  him,  pursuant  to  the  decree. 

4.  Where  be  has  sold,  or  otherwise  disposed  ot  any  of  the  de- 
cedent's real  property,  or  tbe  rents,  profit^  or  proceeds  thereot 
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purBiiant  to  u  power  pontnined  in  tho  diroiTpnt's  will,  where  one 
year  has  elnpsed  Bincc  leitcrB  were  inencil  to  bini. 

The  HutTogate's  court  may  compel  a  judicial  settlement  of  the 
ncCDUat  of  a  temporary  ndministrator  at  any  time.  It  ma;  also 
compel  a  judicial  eettloment  of  the  account  of  a  freeholder,  ap- 
pointed to  dispose  of  r  decedent's  real  property,  or  intereBt  in 
real  property,  as  preacrtbed  in  title  liflh  of  this  chapter,  in  like 
manner  sa  where  the  same  has  been  diEposed  of  by  the  executor 
or  sdministrator. 


I  27X7.  [Am'd,  18B3,  1901.]    CitotlOD)  order  to  Bceoaat  And 
pr^eecdlBSfl  tbereon. 

A  petition,  prajinit  for  the  judicial  settlement  of  an  account, 
■ud  that  the  executor  and  adminiKtrator  be  cited  to  show  cause 
why  he  should  not  render  and  settle  bis  account,  may  be  pre- 
■«DIed,  in  a  case  prescribed  in  the  last  xectlon,  by  a  creditor,  or 
a  person  Interested  In  the  estate  or  fund,  including  a  child  bora 
after  the  making  of  a  will;  or  by  any  person  in  behalf  of  an  infant 
so  interested;  or  by  a  surety  in  the  offldal  bond  of  the  persou 
required  to  account,  or  the  legal  represeDtative  of  such  a  surety. 
On  (he  presentation  of  such  a  [tctition.  a  citation  mast  be  issued 
accordingly:  except  that,  in  a  case  specified  in  subtlivision  first  of 
the  last  section,  if  the  petition  ia  presented  within  eighteen 
months  after  letters  were  isaued  to  the  executor  or  ndminiatrator, 
the  BnrrogBte  may  entertain  or  decline  to  entertain  it,  in  his  dis- 
cretion. On  the  return  of  a  citation,  issued  as  prescribed  in 
either  of  the  foregoing  sections  of  this  article,  if  the  executor  or 
administrator  fails  either  to  appear,  or  to  show  good  cause  to  the 
contrary,  or  to  present  in  a  proper  case,  a  petition  as  prescribed 
in  the  next  section,  an  order  must  be  made,  directing  him  to  ac- 
eonnt  within  such  a  time,  and  in  such  a  manner  as  the  surrogate, 
prescribes,  and  to  attend,  from  time  to  time,  I>efore  the  nurrogate 
for  that  purpose.  The  executor  or  adminiKtrator  is  hound  b; 
■Qch  an  order,  without  service  thereof.  If  he  disolieys  it,  the 
■arrogate  may  issue  a  warrant  of  attachment  against  him  and 
fais  letters  may  be  revoked,  as  where  a  warrant  of  attachment 
1b  issued  to  compel  the  return  of  an  inventory.  If  It  a|>peBra 
that  there  Is  a  surplus,  distributable  to  creditors  or  persons  inter' 
ested,  the  surrogate  may,  at  any  time.  isBiie  a  supplcmentai .rfta- 
tlon.  directed  to  the  persons  who  niuBt  be  cited,  on  the  pctilion 
of  au  executor  or  administrator  for  n  Judicial  settlfment  of  hU 
account,  and  refiuiring  them  to  atteud  the  acconnting.  The  pend- 
ency of  a  proceeding  against  an  executor  or  ad  mini  strut  or  to 
compel  him  to  account  does  not  preclude  him  from  presenting  a 
petition  as  prescribed  in  the  next  section.  !f  such  petition  is 
pre«ented  at  or  l>efore  (he  return  of  a  citation  in  and  as  pre- 
■cribcd  in  either  of  the  forcsoing  sections  of  tbiii  title,  the  cita- 
tion IsRued  thereon  need  not  lie  direetinl  to  petitioner  in  the  special 
proceeding  pending  against  the  excentor  or  ndminlstrntor,  and 
the  two  proceedings  mist  be  consolidated.  The  surrogate  mny, 
Id  his  dUcrption,  and  on  such  terms  an  may  be  just,  direct  the 
consolidation  of  any  two  or  more  of  such  proceedings  pending 
before  him,  and  such  consolidation  docs  not  affect  any  power  of 
the  surrogate  which  might  be  cTcrcised  in  either  proceeding. 
U  ISM,  <«    «m:  U  1>01,  cb.  «»<.     Id  offHt  »ept,  1,  1901. 
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I  2T28.  EAm'd,  ISgs,]  Bseontora,  etc.,  may  pctttlVB  f«r 
Judicial  aettl«B*nt)  cltBtlon  tfacrenpon. 

In  either  oF  the  following  caeee  an  executor  or  admlniatrator 
mB7  preBent  to  the  Burrognte'H  court  hja  account  anil  a  writtro 
petition,  duly  verified,  praying  tbat  his  account  may  be  jadi^^Uy 
settled:  and  tliat  tlie  sureliee  in  hie  offidal  boDd  or  the  lesiu 
repreaenfutiyes  of  Huch  surety  nnd  nit  creriitora  or  persons  claim- 
ing to  be  creditors  of  the  decedent,  except  Bucfa,  iia  by  roncben 
annexed  to  the  account  lited,  appear  to  have  been  paid,  and  the 
decedent's  husband  or  wife,  next  of  Itia  and  legateeB,  if  any;  or, 
if  either  of  those  peraons  has  died,  hia  executor  or  adminlstratur, 
if  any,  may  be  cited  lo  attend  the  setttement: 

1.  Where  one  year  has  elapsed  eince  letters  ivere  issued  to 
such  executor  ur  administrator. 

2.  Where  notice  requiring  all  persons  haTing  claims  againat  the 
deceased  to  exhibit  tJie  some  with  the  vouchers  thereof  to  snch 
executor  or  administrator  has  been  duly  published  according  to 
law.  If  one  of  two  or  more  co-executors  or  co-adDiitiistrators  pre- 
sents his  accouut  and  a  petition  for  a  judicial  eettiemenl  of  h^ 
separate  account,  it  must  pray  that  his  co-executors  or  co-ad- 
ministrators  may  also  be  cited.  Upon  the  presentation  of  ac- 
count and  a  petition,  as  prescribed  in  this  section,  the  Hurrognte 
must  Issue  a  citation  aecordinglj'.  On  the  r" —  "  -  --  -■  - 
issued  as  preocribed  in  this  sect'""  *'■■'  -"■^ 
account,  and  hear,  the  allegalio  ,  .  .  .  .  ,  .  .,  . 
epecting  the  same.  Any  party  may  contest  the  account,  with 
respect  (o  a  matter  afFeclIng  his  interest  in  the  settlement  and 
distribution  of  the  estate.  And  any  party  may  contest  nn  inter- 
mediate account  rendered  under  section  twentr-«even  hundred 
and  twenty-five  of  this  act  in  ease  the  same  shall  not  be  con- 
solidated pursuant  to  section  twenty-seven  hundred  and  twenty- 
seven  of  this  act.  A  creditor,  or  a  person  interested  in  the  estate. 
although  not  cited,  is  entitled  to  appear  on  the  hearing,  and  thas 
make  himself  a  party  to  the  proceeding.  When  letters  issued  to 
an  executor  or  administrator  have  been  revoked,  he  may  pre- 
sent to  the  surrogate's  court  a  written  petition,  duly  verified. 
praying  that  his  account  be  judiciulty  settled,  and  that  his  suc- 
cessor, if  n  successor  has  been  appointed,  nnd  the  other  x>ersons 
speciHed  in  this  section  be  cited  to  attend  the  settlentent. 

I  2TZ».  iAm'd,  1898,  1001.]  ABdSTlt  t*  »eeo«Kt|  Tavolk- 
vrai  txamlnntlon  or  APPOnDllnir  iMiTlr. 

To  each  account,  filed  with  the  ■arrogotc,  as  prescribed  id  this 
article,  must  be  appended  the  affidavit  of  the  accountiuK  party, 
to  the  effect  that  Itio  necount  contains,  according  to  the  Ih-bi  of 
his  knowledge  and  lielief,  a  full  and  true  statement  of  all  }iii 
receipts  anil  disbursements  on  account  of  the  estate  of  the  de- 
cedent; nnd  of  all  money  and  other  property  belon^ng  to  the 
estate,  which  have  come  to  his  hands,  or  which  have  been  re- 
ceived by  any  other  person,  by  his  order  or  anthority.  for  bis 
use;  and  that  he  does  not  know  of  any  error  or  omisaion  in 
the  account,  to  the  prejudice  of  any  creditor  of,  or  oerson  in- 
terested in.  the  estate  of  the  decedent.  On  an  accounting  by  an 
executor  or  administrator,  the  accounting  party  must  produce 
and  file  a  voucher  for  every  paymeDti  except  in  one  of  Ma  toV 
lowtiyr  cases:  ■ 
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1.  He  mar  be  allowed,  withoui  a  voucher,  aoy  proper  item  of 
expenditure,  not  exceeding  twentf  dollara.  if  it  is  supported  by 
hia  own  uncontradicted  oath,  stating  positively  the  fact  of  pay- 
ment, and  Bpecifying  when  and  to  whom  the  payment  was  made; 
but  all  the  itenu  so  allowed  agaiiist  an  estate,  on  all  the  ac- 
conntingH  of  all  the  executors  or  administratorB,  shall  not  exceed 
five  hundred  dollani. 

'2.  If  he  proves,  by  his  own  o&th  or  another'a  testimony,  that 
he  did  not  take  a  voucher  when  be  made  the  payment;  or  that, 
the  voucher  then  taken  by  him  has  been  lost  or  destroyed;  he 
may  be  allowed  any  item,  the  payment  of  which  he  Batisfactorily 
proves  by  the  testimony  of  the  person  to  whom  he  made  it;  or, 
if  that  person  is  dedd,  or  cannot,  after  diligent  search,  be  found, 
by  any  competent  evidence,  other  than  his  own  oath,  or  that 
of  his  wife.  But  an  iillowanre  cannot  be  made,  as  apecified  in 
this  section,  unless  the  surrogate  Is  satisfied  that  the  charge  is 
correct  and  just.  The  surrogate  may.  at  any  time,  make  an 
order  requiring  the  accounting  party  to  make  and  file  bis  account; 
or  to  attend  and  be  examined  nnder  oath,  touching  his  receipts 
and  disbnrsements ;  or  touching  any  other  matter  relating  to  his 
administration  of  the  estate,  or  any  act  done  by  him  under  color 
of  hia  letter*,  or  after  the  decedent's  death,  and  before  the  let- 
ters were  issued;  or.  touching  any  personal  property,  owned  or 
held  by  the  decedent,  at  the  time  of  his  death.  No  profit  shall 
be  mode  by  an  executor  or  administrator  by  the  Increase,  nor 
ahall  he  austain  any  loas  by  the  decrease,  without  fais  fault,  of 
irt  of  the  estate;  bnt  he  shall  account  for  such  increase, 
*  allowed  for  such  decrease  on  the  settlement  of  bis  ac- 
counts. On  the  judicial  settlement  of  the  account  of  au  exec- 
utor or  administrator,  the  surrogate  may  allow  the  accounting 
party,  for  property  of  the  decedent,  perisiied  or  loat  without  the 
fault  of  the  accouDtiug  party. 


3.  [Addca,  IftOl.]  Every  executor  or  administrator  ahall 
pay,  out  of  the  first  moneya  received,  the  reasonable  funeral  ex- 
penses of  decedent,  and  the  same  shall  be  preferred  to  all  debta 
and  claims  against  the  deceased.  If  the  same  be  not  paid  within 
sixty  days  after  the  grant  of  letters  testamentary  or  of  admin* 
Istratioo,  the  person  having  a  claim  for  such  funeral  expenses 
may  present  to  tbe  surrogate's  court  a  duly  verified  petition  pray- 
ing that  the  execntor  or  administrator  may  be  cited  to  show  cause 
why  he  Aould  not  be  required  to  make  such  payment  and  a  cita- 
tion shall  be  issued  accordingly.  If  upon  the  return  of  such  cita- 
tion it  shall  appear  that  the  executor  or  administrator  has  received 
moneya  beloogiDg  to  the  estate  which  are  applicable  to  the  pay- 
■nent  of  the  claims  for  funeral  expenses,  the  surrogate  shall,  unless 
the  validity  of  lue  claim  and  the  reannnableneHs  of  its  amount  are 
admitted  by  such  executor  or  ndministrator,  take  proof  as  to  such 
facts,  and  if  satisfied  that  such  claim  is  valid  shall  fix  and  deter- 
mine the  amoont  due  thereon  and  shail  make  an  order  directing 
tbe  payment  within  ten  days  after  the  service  of  such  order  with 
notice  of  entry  thereof,  upon  such  executor  or  administrator  of 
■Dch  claim  or  sudi  proportion  thereof  as  Che  money  in  the  hands 
of  the  executor  or  administrator  applicable  t&ereto^  may  be  siiffl- 
clent  to  sadsfjT.     If  it  aboil  appca'r  that  no  money  baa  come  into 
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the  bnnds  of  Iho  cxt'rntor  or  ndtuinistrBtor  the  proceeding  shall 
be  diHtnisacd  n-ilh<int  pnsts  and  williout  prejudice  to  a  further 
Bpplii'BtiuQ  or  npplii'ationH  showing  that  triuce  Bitch  dismiNsal  the 
exi'i^ulor  or  ndmiuistratur  hns  receivi'd  money  belnngkiK  to  the 
estate.  Such  applicntion  Hhall  Ijc  made  uiwu  a  duly  verllieil  peti- 
tion stating  Ihe  facts  upon  whirb  the  belief  of  the  petitioDer  that 
there  are  iiioiieyH  in  the  handi  of  sncli  exeeiitor  or  admiiilstralnr 
applieabic  to  the  payment  of  his  elaim,  is  base<l.  Upon  snch 
further  opplienlioti  the  issuance  of  The  citation  shall  be  in  the 
discretion  of  the  siirrotrate  and  no  such  oppHcafion  shall  be  made 
leu"  than  three  months  after  the  grnnting  or  deiilnl  of  nnj  pre- 
vious application.  If  upon  an;  aeroiinting  it  shall  :ippenr  that 
en  cxe<'iitnr  or  administrator  han  failed  to  pay  a  claim  for  funeral 
expenses,  the  nmount  nf  which  has  been  fixed  and  determined  b; 
the  sumignto  ns  nliovc  set  forth  or  upon  such  occouiitinR  he  shiU 
not  he  nllowed  for  the  payment  of  any  debt  or  elaim  again-it  the 
decedent  until  snid  cIiliui  hiis  been  discharged  in  full;  hut  such 
claim  Khali  not  be  pnid  before  expenses  of  adminiatratioo  are  paid. 
Sum.  3  added  bf  I..  ItMl.  cb.  2e.t.    Id  eff^cl  Scpl.  1,  1901. 

f  X730.     [Am'd.  1N9S.]    ComniUiilODS  of  vsecalor  or  adHBlB- 


On  the  settlement  of  the  account  of  an  executor  or  ndmlnia' 
t.rator.  the  surr«jr"le  must  allow  to  hitn  for  his  eeryices,  and  if 
there  be  more  -.ban  one.  apportion  niiioug  them  ac<'onlinK  to  the 
Berrices  rendered  by  them  respcctiTely,  over  and  abore.  his  or  their 

For  reeeivLng  and  piiyinK  out  all  sums  of  money  not  eiceetUng 
JsOne  IhouKaud  dollars,  nt  Ihe  rate  of  fiye  per  centum. 
V^n  For  reieiviiig  and  paying  out  any  additional  sums  not  amount- 
■fixing  to  more  th.in  ten  thousand  dollars,  at  the  rate  of  two  and 
\'one-half  per  centum. 
'  ,  For  all  atiins  aboTc  eleven  thousand  dollars,  at  the  rate  of  ode 
"x>  per  centum. 
^  In  nil  cases  such  allowance  n>ust  be  maile  for  their  necesaary 
h;  expenscK  actually  paid  by  them  as  appears  jnst  and  reasonable. 
^  If  the  value  of  the  [lersonni  properly  of  the  decedent  amounts 
^  to  one  hundre<l  thousand  dollars,  or  more,  over  all  his  debts,  each 
.^  executor  or  administrator  is  entit1i-d  to  the  full  compensation 
^  on  principal  and  iueonie  allowed  herein  to  a  sole  e.xecutor  or  ad- 
ministrator, uuli-ss  there  arc  more  than  tbn-e,  in  vrhich  case  thr 
I  ci'mpeii«inthMi,  to  which  Hiife  would  he  entitled,  must  be  appo^ 
^  tioncil  among  them  HCconlinB  to  tbc  services  rendered  by  them. 
n  rcMiieelively,  and  n  like  apportionmiait  ahatl  be  made  in  all  caaes 
2>\  nin-re  then'  slinll  lie  more  than  one  executor  or  administrator. 
iv  Where  the  will  prnviili's  n  specific  eompeiisntion  to  an  exeoulor 
V  or  ndministrator,  he  is  not  entitled  to  any  allowance  for  hi* 
,'  services,  nnless.  by  a  written  instrument  filed  with  the  surrogate, 
'^    be  renouni-es  the  specific  compensation. 

^        Where  sncci'ssive  or  ililTercnt  lettera  are  issned   to   ibe  same 

'    person  on  the  cstalc  of  the  same  decedent,  including  a  case  wher« 

i^  ^    letters   testnmeninry    or   letters   of   general    administration,    ar* 

^     issued   to  n   person   who   has   Ix-en   previonsly   appointed   a   tem- 

vJ     porory   admin istrn tor.   he  is  entitled  to  compensation   in   one  ca- 

>    paeity  only,  al   his  election,  except  that  where  be  has   reeeiTed 

compeDMutiou  in  one  capacity,  he  is  entitled  to  the  excess,  if  aoTa 
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I  Z7S1.    [Am'd,   1HUK.1      Dr  to  mil  nation   or  clatm  hr  mnrro- 

<>Q  the  judirial  settlemeat  iif  tlip  accoimt  ot  aa  execntot  or  od- 
miiiiBirntr)r,  he  way  proro  uiiy  debt  on-ing  to  him  by  thi-  dece- 
dent. 'Where  a  «>DtE>Ht  ari«i'n  lietwccn  thi'  nccuuntiuR  party  and 
flay  of  thr  olhcr  purticN  ri'Sfictrtiug  |>rn[H>rty  allcmd  to  belODK  to 
the  estati'.  b»t  to  which  thu  act-ouniliii;  party  Inys  claim  cilhcr 
iinlividnally  or  as  the  rcprpMi'lltativp,  ot  the  rstalr,  or  r»^pt'ctins 
a  debt,  niieKcd  to  be  due  by  the  aL-pouutinn  party  to  the  ileonlcnt, 
or  by  the  deeedtint  to  tht  uL-L-oiiiitiDB  parly,  Ihp  eontpst  must,  ex- 
cept where  Ihe  clnioi  \s  made  in  n  pepreRcntative  enpaeity,  iii 
which  cB^e  It  may,  be  tried  and  determmfsl  in  the  same  moiuier 
ai  any  other  isatie  ari^^ing  in  tlie  surn>Kate'H  court. 

From  the  death  of  the  deredeut  until  the  first  judicial  setlle- 
tDetit  of  the  accountn  of  the  exei-ulor  or  administrator,  tlie  nin- 
ninfc  of  the  Htatnte  of  limitations,  asainat  a  debt  due  from  the 
decedent  to  the  accouutinjt  party,  or  any  other  cnuRo  of  action  in 
favor  of  the  latter  agaiQHt  the  decedent,  is  Ruspendcd.  unlona  the 
accounting  party  tras  apirainted  on  the  revocation  of  former  let- 
ten  issned  to  another  perKon,  in  which  cai-e  the  mnninu  of  the 
irtotnte  iH  no  suopended,  from  the  grant  of  lettcrR  to  him.  nutil 
the  first  judicial  settlement  of  hia  fLcconnt.  After  the  first  judi- 
cial nettlenient  of  the  account  oC  an  executor  or  adininistrator, 
the  Btatnte  of  limitafiona  beeina  again  to  nm  agaiUKt  a  debt  due 
to  him  from  the  decedent,  or  any  other  cause  of  action  in  bis 
favor  against  tbe  decedent. 

f  273a.  [Ana-d,  18&3,  ](W7,  18»8,  ItMtl,  11>03.1  Order  ot  dtB- 
trlbatlon. 

If  the  deceased  died  inteK(ale.  the  iiur|>)'it  of  his  personal  prop- 
erty after  payment  of  debts;  and  if  he  left*  a  will,  snch  surplus. 
after  the  payment  of  debtir  and  legacies,  if  not  bei|n<'allied,  must 
Ih>  distribnted  to  his  widow,  children,  or  next  of  kin,  in  manner 
foflowingi 

1.  One-third  part  to  the  widow,  and  the  residnu  in  equal  por- 
tifinn  among  the  children,  and  such  pcnuns  an  legiilly  ri'preiwnt 
the  children  if  any  of  them  have  died  before  Ihe  iIci.'enS(>U, 

2.  If  there  be  no  children,  nor  an.v  leiial  repreiu.'uiatives  of 
them,  then  one^half  ot  the  whole  surplus  shall  be  allotted  to  the 
widow,  and  the  other  haJt  distribnteit  to  the  next  of  kin  of  the 
deceased,  entitled  under  the  prorisions  o(  this  section. 

3.  If  tbe  deceuned  leaves  a  widow,  and  no  descendant,  parents. 
brother  or  ni«ter,  nejibew  or  nii-ce,  the  widow  shall  be  entitied 
to  tbe  whole  surplus,  but  if  there  be  a  brother  or  sister,  neiihew 
or  Bieccv  and  no  descendant  ot  parent,  the  widow  shall  be  enti- 
tled to  one-bnif  of  the  Hurplns  as  abovi'  provided,  and  In  tbe 
whole  of  Ihe  residue  if  it  dncK  not  cxeceil  two  thousnnd  dollars; 
if  the  reaidue  exceeds  that  Rum.  slic  shall  receive  in  addition  to 
the  one-half,  two  thousand  dollars;  and  tln'  n<mninder  shull  be 
diftributed  to  the  bmtherw  and  sislcrH  and  Ihidr  reprcsrutntiveM. 

4.  If  there  be  no  widow,  the  whole  surpln-.  Rhnll  Ih'  distr!but<'d 
equally  to  and  amoug  the  children,  and  such  an  Icg^iaMy  represent 

5.  [A«i'd,  lft«3.]  If  there  U-  no  widow,  niid  no  rlilldren,  and 
DO  represenlativee  of  a  child,  the  whole  surplus  shall  be  <li.itrib- 
nted   to  the  next  of  kin,  in  eiiual  degree  tp  the  dcAuM^i  and 
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their  legal  representativee;  aDd  if  nil  the  brothers  aad  aialen  ot 
the  intestate  be  living,  the  whole  aurplas  shall  be  distributed  to 
them:  If  any  of  tbein  be  living  and  11117  he  dead,  to  the  brothen 
and  aistera  living,  and  the  deacendanta  in  whatever  degree  of 
thoue  dead:  so  that  to  euch  living  brother  or  Hinter  shall  be  dis- 
tributed auch  share  as  would  have  been  distributed  to  him  or  bee 
if  all  the  brolhern  and  siHters  of  the  iuteHtate  who  shall  have 
died  leaving  isKue  had  been  Jiving,  and  bo  that  there  shall  be  dis- 
tributed to  Huoh  descendants  in  whatever  degree,  collectively,  the 
share  whieh  their  parent  would  have  reireived  it  livinjc:  and  the 
aame  rule  shall  prevail  as  to  all  direc-t  lineal  descendants  of  every 
brother  and  sister  of  the  intestate  whenever  aueh  deBcendanla 
are  of  unequal  degrees. 
L.  IMS,  oh.  m.    In  effect  Sept.  I.m. 

(!.  If  the  deceaBed  leave  no  children,  and  no  repreFentative  of 
them,  and  no  father,  and  leave  a  widow  and  a  mother,  the  bait 
not  distributed  to  the  widow  shall  be  distributed  in  eqaal  share* 
to  his  mother  and  brothers  and  sisters,  or  the  rt^reseotatives  of 
fucb  brothers  and  sitfters;  and  if  there  be  no  widow,  the  wholr 
surplus  Rhall  be  distributed  in  like  manner  to  the  mother,  and  lu 
tbe  brothers  and  sisters,  or  the  representatives  of  such  brotber.: 
and  siKterv. 

T.  If  the  deceased  leave  a  father  and  no  child  or  deacendaut 
the  father  shall  take  one-half  if  there  be  a  widow,  and  the  whole, 
if   there  be  no  widow. 

8.  If  the  deceased  leave  a  mother,  and  no  child  or  descendaDt. 
father,  brother,  sister,  or  reiiresentatlve  of  a  brother  or  Mxler, 
the  mother,  if  there  be  a  widow,  ahall  take  onchalf;  and'  thr 
whole,  if  there  be  no  widow. 

0.  If  the  deceased  whs  illegitimate  and  leave  a  mother,  and  uu 
<-hild,  or  descendant,  or  widow,  such  mother  shall  take  the  whole 
and  shall  be  entitled  to  letters  of  administration  in  excluMon  of 
all  other  persons.  IJ  the  mother  of  such  deceased'  be  dead.  Ibe 
relatives  of  the  deceased  on  the  p«rt  of  the  mother  ^aH  take  in 
the  same  manner  as  if  the  deceased  had'  been  legitimate,  and  be 
entitled  to  letters  of  administration  in  the  same  order. 

10.  Where  the  descendants,  or  next  of  kin  of  the  d^ceaaed.  eo- 
titled  to  share  in  his  estate,  are  all  tn  equal  degree  to  tbe  de- 
ceawMl.  their  Khares  shall  be  equal. 

11.  When  such  descendants  or  next  of  kin  are  of  unequal  de- 
grees of  kindred,  the  surplus  ahall  be  apportioned  amoop  those 
entitled  thereto,  according  to  their  respective  stocks;  so  that  thoie 
who  take  in  their  own  right  nhnll  receive  equal  sfaarea,  and  Ibofe 
who  take  b.v  representation  sbatl  receive  the  nhare  to  which  the 
liarcnt  whom  they  represent,  if  living,  wonid  have  been  entitlrd. 

12.  lAm'd,  1898.)  Representation  shall  he  admitted  among  col- 
laterals  in  the  same  manner  as  allowed  by'  iaw  in  reference  to 

L.  iws,  ch.  sie.   In  effoci  8«pt.  1,  ises. 

l.t.  Relalives  of  the  half-blood  shall  take  equally  with  tbo«e  of 
the  wholu  blood  in  the  same  degree;  and  the  TcpreaentallTes  of 
such  relatives  shall  take  in  the  same  manner  aa  the  representa- 
tives of  the  whole  blood. 

14.  Descendants  and  next  of  kin  of  the  deceased,  begotten  be- 
fore bis  death,  but  horn  thereafter,  shall  take  In  the  same  man- 
uer  as  if  tbe;  bad  been  born  in  the  itfe-time  of  tbe  deceased,  and 
hnft  survived  bim. 

15.  [Added,  IS8T.]    If  a  woman  die,  leaving  illegitimate  chil- 
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(Iri^ii,  aud  DO  lawful  issae,  sucb  childrea  iulierit  her  peKDltal  prop- 
erty aa  if  legitimate. 
L.iaW.ctL«M,*iibd,  IS;  L.un.cb.n.   tn  iffMt  March  t.  IWr. 

16.  I  Added,  1801.]  If  there  be  no  husband  or  wife  surriviug 
and  no  chitdrpn.  and  no  representatives  of  u  child,  and  no  nest  of 
kin,  then  the  u-hole  surplQB  shall  be  distributed  equally  to  and 
doiuat;  the  next  of  kiu  of  the  Iiusbnnd  or  wile  of  the  deceased,  us 
the  case  may  be,  and  such  next  of  kin  shall  bo  deemed  nest  of  kin 
of  the  deceased  for  oil  the  purposes  specified  in  this  chapter;  but 
such  surplus  shall  not.  and  shall  not  be  construed  to.  embrace 
any  pcrRonai  property  except  snch  as  was  received  lij-  the  deceased 
from  such  husband  or  wife,  as  the  case  ma;  be,  by  will  or  by 
virtue  of  the  laws  rclntins  to  the  distribution  of  the  personal  prop- 
erty of  the  deceased  person. 

L.   ISm.  rb.  use;  gnbd.  19  aM-6  bf  L.  ISDT,  rta.  3T:  mibd.   IS  aMeU  bj  L. 

i  zrsa.   [Am'd,  tSM.)      AdTaacencBlB. 

It  any  child  of  such  deceased  person  have  been  advanced  by 
the  dei-eased.  by  Hcttlement  or  portion  of  real  or  personal  prop- 
erty, the  value  thereof  shall  be  reckoned  with  that  part  of  the 
HurpluB  of  the  personal  property,  which  remains  to  be  distributed 
anions  the  chitdri'n;  and  if  such  advanremeut  be  equal  or  superior 
to  the  nnionnt,  which,  accordinjc  to  the  preceding  section,  would 
lie  diKtiibnted  to  such  child,  as  his  shore  of  such  surplus  and  ad- 
vancement, such  child  and  his  descendants  Nhall  he  eioluded  from 
any  share  in  the  distrihntlon  of  such  surplns.  If  such  advance- 
aii'Ut  he  not  equal  to  snch  amount,  such  child,  or  his  descend- 
ants, shall  be  entitled  to  receive  so  much  only,  as  is  sufficient  to 
make  all  the  shares  of  all  the  children.  In  snch  surplus  and  ad- 
vancement, to  be  equal,  ax  near  as  can  be  estimated.  The  main- 
lalninit  or  educating,  or  the  giving  of  money  to  a  child,  without 
a  view  to  n  portion  or  settlement  in  life,  shall  not  he  deemed  an 
advancement,  within  the  meaning  of  this  section,  nor  shall  the 
foregi)inK  provisions  of  this  section  apply  in  any  case  where  there 
Im  any  renl  property  of  the  intestate  to  descend  to  his  heirs. 
WhoM"  there  is  ft  surplus  of  personal  property  to  be  distrit)nted, 
and  the  advancement  conRlsfed  of  personal  property,  or  where  a 
deficiency  in  the  adjustment  of  an  advancement  of  real  property 
is  chartieable  on  personal  property,  the  decree  for  distribution.  In 
the  surrogate's  court,  must  adjust  alt  the  advancements  which 
hare  not  been  previously  adjusted  by  the  judgment  of  a  court  of 
i-iimpetent  jurisdiction.  For  that  purpose.  If  any  person  to  be 
affected  hy  the  decree.  Is  not  a  party  to  the  proceeding,  the  sur- 
roiraff*  miivt  cause  him  to  he  brought  In  by  a  supplemental  citation. 

I  »7S4.    [Aia'd,  1H93.]     BatAtea  of  rnKTried  women. 

The  iirovision:)  of  this  article  respecting  the  distribution  of  prop- 
erty of  deceased  persons  aplily  to  the  personal  property  of  married 
women  "Vying,  leaving  descendants  them  surviving.  The  husband 
of  any  such  deceaBed  married'  woman  shall  be  entitled  to  the  same 
diitrihntive  share  in  the  personnl  property  of  his  wife  to  which 
a  widow  is  entitled  iit  the  personal  property  of  her  husband  by 
the  provisions  of  this  article  and  no  more. 

II  27nB-274i.      (Repealed'.  L.   1893,  eh.  686,] 

f  3742.  ICV«et  of  ladlelaJ  aettlenent  of  ■tteoniit. 

A  judicial  settlement  of  the  account  of  an  executor  or  admin- 


^ 
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iBtrmor,  either  by  the  deorci'  of  the  Hurrogate's  court,  or  apon  an 
apiieal  thereFroni.  is  cuui-ltisivi-  evitlenoc,  sKHinst  all  the  partiM 
who  were  duly  oited  or  apiieart.'d.  and  ail  persouH  deriving  title 
from   nuy  ot  them  at  uuy  time,  of  the  fiiltuwiiiK  facts  aud  no 

1.  That  the  itpuiR  slluwed  to  the  areounting  party,  for  monef 
paid  to  crediluiii,  IcKuteeK.  anil  ue:ct  uf  kin.  for  necosHary  el- 
peuseH,  aud  for  his  HerviecH.  are  eorrei't. 

2.  That  the  nccounting  party  has  been  eharReil  with  ail  the 
IntereHt  for  luouey  received  by  him.  Eutd  embrai'ed  i[i  the  acrauat, 
for  which  he  wsH  legally  B<-cou[itiibli>. 

3.  That  the  money  oharKcd  to  the  accounting  party,  as  col- 
tet'ted,  is  oil  that  was  coUectiLU',  at  the  time  of  the  aeittemeni, 
oil  the  debts  stated  in  the  ae(M>UDt. 

i.  That  the  allowances  made  to  the  accounting  party,  for  the 
derreaHc.  and  the  charges  against  him  for  the  increase,  in  tlie 
value  of  proiHTty,  were  correctly  made. 

I  2743.   lAm'd,  1893,  IKON.]     pecree  lor  psTmcnt  «Md  die- 

When'  an  account  is  judicially  settled,  as  prescdbed  in  this 
nrtlele,  aiut  nuy  part  of  the  estate  remains  and  is  ready  to  l>e 
distributed  to  the  creditors,  letiatees,  nciit  of  kin.  husband,  oi 
wife  of  the  decedent,  or  their  assiRUB,  the  decree  must  direct  the 
payment  and  distributioii  Uiereot  to  the  persons  so  entitled,  ar- 
cording  to  their  ri'spi'ctive  rights.  In  case  of  adpiiulstralion  in 
inti'Htacy  the  decree  must  direct  immediate  payment  and  distriba- 
tiou  to  creditors,  next  of  kin,  hushaud  or  wife  of  the  decedenl, 
or  their  assigns,  where  the  admiuistrator  has  petitioned  volun- 
tarily for  Judicial  settlement  of  his  account  as.  and  in  the  caj>e 
provided  in  subilivisiun  two  of  section  twenty-seven  buudreil  and 
twenty-«ight  ot  thin  article.  If  any  persnn,  who  is  a  ne<s'ssary 
party  for  that  iinntose,  has  nut  beeu  cited  or  bus  not  appeare<i.  a 
supplemental  citation  must  lie  issued,  as  prescribed  in  section 
twenty-seven  hundred  and  twenly-seven  of  this  act.  Where  the 
validity  of  the  del)t,  claim  or  diNtritintive  share  is  admitted  or  hai 
been  established  upon  the  accounting  or  other  proceeding  in  tht 
surrogate's  court  or  other  court  of  competent  jurisdiction,  the  de- 
cree must  delerniine  to  whom  it  is  payalile.  the  sum  to  be  paid 
by  reason  thereof  and  all  other  iiuestious  concerning  the  same. 
With  respect  to  the  matters  enumerated  in  this  section  the  decree 
is  conclusive  as  a  judgmcut  upon  each  party  to  the  special  pr»- 
ceeiiiiig  who  was  duly  cited  or  appeared,  and  upon  every  penon 
deriving  title  from  such  party. 
L.  ISUG.  ch,  GtlS:  U  I8»§,  cb.  G«G.    In  fttftt  Sept.  1.    isss. 

(  Z744.  Id.t  when  BeiFplBo  pFOvcrtr  SMr  ke  dcIlT»wA. 

In  cither  of  Ihc  followinc  cases,  the  decree  may  direct  the  de- 
livery of  iin  unsold  chntlel.  or  the  assignioent  of  au  ancoDecled 
demand,  nr  any  other  jicrsoniil  property,  to  a  party  or  parties. 
cutitlei)  to  payment  or  distribution,  in  lien  of  the  money  valne  of 
the  property: 

1.  Wliere  nil  Ibe  Tmrlics  inten«ted.  who  have  appeared,  mani- 
fest their  cousfiil   thereto  by  a   writing  filed   in  the  anrrogale's 

2.  Wheri'  it  appears  that  a  sale  thereof,  for  the  pnrpose  of  pay- 
ment or  distribution,  would  cause  a  loas  to  the  paitlee  entitled 
thereto. 

78» 
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The  Talne  muKt  be  aacprtained.  If  the  cooKeot  do«s  not  fix  It, 
by   an  appraiHcnif-nt  under  oatb.   made  bf  one  or  more  persooB 
attpointed  hj  the  HurroBUte  [or  the  purpose. 
3   n.   S.   t».   I   7Z  (2  KflnL    DBI,    am*;   L.    1870,    cb,   30. 

I  274S.  Id.)  irheB  mo>ey  mar  be  relalned. 

Where  an  admitted  debt  ot  the  deei'detit  i»  not  ^et  due.  and 
tbe  creditor  nill  not  aeeept  present  pnyuient,  with  a  rebate  ot 
interest;  of  ivhere  an  actiuu  ib  peudiiiff  betiroen  the  eioeiitor  or 
■dtninistrator  and  n  perHon  daiinlne  to  be  a  creditor  of  the  de- 
cedent: the  decree  muEt  direct  that  a  num.  sufficient  to  satisfy 
the  claim,  or  the  proportion  to  whifh  it  is  entitled,  tofp'ther  '^ith 
the  probable  amount  of  the  interest  anil  costs,  bi-  retained  In 
the  hands  of  tbe  accountlnx  party;  or  be  deposited  in  a  safe  bunk, 
or  trust  company,  subjcet  to  the  aurrogale's  order;  or  be  paid 
Into  tbe  surrogate's  court,  for  the  purpose  of  beiuR  applied  to  the 
payment  of  the  elnim,  when  it  in  due,  recovered  or  s<'ltlej:  and 
that  so  much  thereof,  ns  Eh  not  needed,  for  that  purpose,  be  after- 
wards distributed  nccordine  tu  law. 
3  R.  S.  16.  I  7«  (2  EiIoL  90). 

I  aT4«.  (AB'd,  188«,  laOO.]     Id.T  share  i»<  latent. 

T\'hen  a  legacy  or  distribulivo  share  Is  payable  to  an  Infant, 
the  decree  may.  in  the  discretion  of  the  surrOKBte's  court,_  direct 
it,  or  so  much  of  it  an  may  be  necessary,  to  be  paid  to  his  gen- 
eral guardian,  to  bo  applied  to  his  support  and  education;  or 
when  it  docs  not  eicced  fifty  dollars,  the  decrci'  may  order  it  to 
be  paid  to  his  father,  end  if  his  father  be  dcail.  then'  to  his 
mother,  for  the  use  and  Ix-iiefit  of  such  infant,  Said  court  may. 
in  its  discretioD.  by  its  decree,  direct  any  legacy  or  distributive 
share,  or  part  of  a  legacy  or  distributive  share,  not  paid  or  ap- 
plied as  aforesaid,  which  is  payablo  to  nn  infant,  to  be  paid  to 
the  general  guardian  of  such  infant,  upon  his  executing  and  de- 
positing with  the  surrogate  in  bis  office,  a  bond  running  to  such 
Infant,  with  two  or  more  sufficient  Kuretles,  duly  acknowledged 
and  approved  by  the  surrogate,  in  double  the  amount  of  such 
legacy  or  distributive  share,  conditioned  that  such  general 
piardian  shall  faithfully  apply  such  legacy  or  distributive  share, 
and  render  a  frne  and  just  account  of  the  application  thereof.  In 
■11  respects,  to  any  «onrt  having  cognluance  thereof,  when  tbera- 
onto  re«[ulred,  the  sureties  In  which  bond  shall  justify  as  re- 
qaired  in  this  act.  nnlesa  the  surrogate  shall  determine  that  the 
general  bond  given  by  the  guardian  is  ample  and  of  sufficient 
amonnt  to  cover  snch  legacy  or  distributive  share.  The  said 
cotirt  may.  in  its  discretion,  from  time  to  time,  anthorlic  or 
direct  such  general  guardian  to  expend  such  part  of  such 
lemicy  or  distributive  share.  In  the  support, 
edaratioD    of   snch    infant    as    it    deems    : 


___   .      .      On    Biich 

Infant's  coming  twenty-one  years  of  age,  he  shall  be  ^- 
Iille«I  to  rcceivi  and  his  (crneral  guardian  shall  pay  or  de- 
liver to  him,  nnder  the  direction  of  the  siirrogate's  court,  the 
secnrities  so  taken,  and  the  interest  or  other  moneys  that  may 
have  been  paid  to  or  received  by  anch  general  guardifin,  after 
deducting  therefrom  such  amounts  an  bare  been  paid  or  ex- 
pended in  pursuance  ot  the  ordprs  nnd  decrees  of  said  court,  Bo 
made  as  aforesaid  and  the  tegnl  commissions  of  such  guardian; 

•nta 
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and  the  aaid  general  guardian  shall  be  liable  to  account  in  and 
tmder  the  direction  of  the  surrogate's  court,  to  his  ward,  for  the 
same;  in  cane  of  the  death  of  said  infant  before  coming  of  age, 
the  said  securities  and  moneyB.  after  making  the  deductions 
aforesaid,  shnll  go  to  his  executors  or  administrators,  to  be  ap- 
plied nnd  distributed  according  to  lair,  and  the  general  gnardian 
ahall  ill  like  manner  be  liable  to  account  to  such  adminiatrator  «r 
executor.  IF  there  tie  no  general  guardian,  or  if  the  surrogate's 
court  do  not  order  or  decree  the  payment  or  diapoHitlon  of  the 
legacy  or  distributive  Hhare  In  some  of  the  ways  above  described. 
then  the  legacy  or  distributive  share,  or  part  of  tbe  aame  not  dia- 
poBed  of  08  aforesaid,  whether  the  same  consists  of  monej  ot 
securities,  ahall,  by  the  order  or  decree  of  the  Burrogate's  contt, 
be  paid  and  delivered  to  eod  deposited  in  said  court,  by  paring 
and  delivering  the  aame  to  and  depositing  it  with  the  eonna 
treasurer  of  tne  county,  to  tic  held,  managed,  invested,  collected.  . 
reinvested  and  disposed  of  by  him,  as  prescribed  and  required  bf 
section  twent.v-five  hundred  and  thirty-scren  of  this  eeL  Tbe 
regulations  contained  in  the  general  rules  of  practice,  as  sppd- 
fied  in  nection  »even  hundred  and  forty-four  of  thia  act,  and 
'the  provisionB  of  title  three  of  chapter  eight  of  this  act  apply  to 
money,  legacies  and  distributive  shares  paid  to  and  securities  de- 
posited with  the  county  treasurer,  as  prescribed  in  this  seclioD; 
except  that  the  surrogate's  court  eierciaes  with  respect  thereto. 
or  with  respect  to  a  security  in  which  any  of  the  money  bat 
been  invested,  or  upon  which  it  has  been  lonned,  the  power  and 
authority  conferred  upon  the  supreme  court  by  section  seveD  hun- 
dred and  forty-seven  of  this  act.  Sections  forty-six,  fopty-seren, 
forty-eight,  forty-nine,  fifty  and  fifty-one  of  part  two,  chapter  six, 
title  thtce,  article  two,  of  the  Reviacd  Statutes,  are  repealed. 

3  R.   S.  90.  I  SO,   un'a:  L.  ISSS,  ch.  3B8i  L.  IBOO.  tb.  SH.    lo  effKt  8^- 

1,  laoo. 

I  2747.  Lec>C7,  «to.,  to  nnlciiaiTa  veraoa  to  li*  »ald  lata 
Bt«t»  treaanrr. 

WJiere  the  person  entitled  to  a  legacy  or  distributive  share  to 
unknown,  the  decree  must  direct  the  executor  or  administrator 
to  pay  the  amount  thereof  into  the  treasury  of  the  State,  for  the 
ttenefit  of  the  person  or  persona  who  may  thereafter  appear  to  n* 
entitled  thereto.  The  surrogate,  or  tbe  supreme  conrt,  upon  tbe 
petition  of  a  person  claiming  to  tie  so  entitled,  and  upon  at  least 
fourteen  days'  notice  to  the  attorney-general,  accompanied  with 
B  copy  of  the'  petition,  may  by  a  reference,  or  by  directing  the 
trial  of  an  issue  by-,a  jury,  or  otherwise,  ascertain  the  rights  of 
the  persona  interexted,  and  grant  an  order  directing  the  payment 
of  any  money,  which  appears  to  be  due  to  the  claimant,  hut  with- 
out Interest,  and  deducting  all  expenses  incurred  by  the  State 
with  respect  to  the  decedent's  estate.  The  comptroller,  upon  the 
production  ot  a  certified  copy  of  the  order,  must  draw  his  warrant 
upon  tbe  treasury,  for  the  amount  therein  directed  to  be  paid; 
which  must  be  paid  by  the  State  treasurer,  to  the  person  endtled 
thereto, 
td..  I  SI,  irn'O;  U  isn.  ch.  ««. 

I  ST48.  'When  leKBer>  «(«•>  to  b«  »aM  to  eonatr  trexiarcr. 

The  decree  must  also  direct  tbe  executor  or  administrator  to 
par  to  the  count;  treasurer  a  legacy  or  dlatribvtiTe  abare,  whlck 
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is  not  paid  to  the  person  entitled  thereto,  at  the  expiration  of 
two  rears  from  the  time  when  the  decree  ii  made,  or  wben  the 
leKBET  or  distrlbotive  ehare  is  payable  by  the  terms  of  the  decree. 
Tbe  rooQej.  no  paid  to  the  count;  treasurer,  can  be  paid  out  by 
bim  only  by  the  special  direction  of  the  anrroKate;  or  pursuant 
to  the  jDdgineDt  of  a  court  of  competent  JuriBdlction. 
U..  put  a(  I  SL 


D,g,t,ioflb,GoogIe 
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TITLE  V, 

, » 

of  debts  and  funeral 

(  pMltlQn 


ZnS.  Modeolule;  DotK 
Xn*.  WboDotul'ipurcbai 


STS9.  Wbcn  »alo  o-  Qn»oW  pronertr  mnj  be  directed. 

2TW,  Proof  at  claim  to  narpltia  moDej. 

2792,  Id.:  couDt;  Ircniuror  tii  iltitHbole 

BT94.  Dower  In  lanita  uniier  «intr»cl;  hcnr  comintcd 

STHl.  PundKtaiiirt  for  dower;  bow  InTHted.  etc 

2797-  Effpct  upon  proceeding*  under  IW«  tilte,  of  ID  i< 
enily-dl 


2000,  Serarlti™  and  Icnnpa;  mrroirale'ii  duw  respertlw  W 


I  2749.   [An'd.  Ifl04.1    TVIiat  propcFtr  mblrct  to  tkl*  titla. 

Rcnl  property,  ot  whkh  n  dccrdpiit  dipd  npiied.  aud  the  inter^rt 
of  ft  (leceilent  in  rcnl  proporty,  hclil  by  him  under  a  oontrart  (oi 
tlip  pKrelmae  theroof,  niado  cither  with  him.  or  with  a  pcimd 
from    whom   be  <irriveil    his   iiiteroBt,   may   be   dtspoaed    ot  for 

the  pnyment  of  V—  ■'-■'■'-  — -'   '- '   -   ---   -■ 

ment  of  JadBnioi 
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•crib^  in  tbis  title;  except  where  it  ia  devised,  expresBlj  cliarged 
with  Ihe  payment  of  dcbtB  or  fDneral  expenseB,  or  is  exempted 
from  lev;  and  sale  by  virtue  of  an  execuliaii,  as  ireseribed  in  title 
Gccood  ot  ctiapter  thirteen  of  this  act.  Tbe  expressioD  "  fnneral 
ezpeneee."  aa  used  Id  thla  title,  iocludes  d  reHsonabie  diarge  for 
a  anitabic  headatoae. 
L.  1884.  t-b.  Txy    ate  I  sma.  lubd.  4. 

J  3700.    [Am'd,  1S04.]    PeHHoa,  when  »id  br  whom  yrc- 

At  any  time  within  three  yeara  after  letters  were  first  dniy 
granted  within  the  State,  upon  the  estate  ot  a  decedent,  an  exec- 
utor or  adminialrator,  whether  boIp  or  joined  in  the  letters  with 
another  other  than  a  temporary  administrator,  or  o  person  hold- 
ing n  iudyment  lien  upon  de<;edent'a  real  property  at  the  time  ot 
hia  death,  or  any  other  creditor  of  the  decedent,  other  than  a 
creditor  by  a  mortgage,  which  is  n  lien  upon  the  decedent's  real 
property,  ranj  present  to  the  snrrogate's  court,  from  which  let- 
ters were  issued,  a  written  petition,  dnly  Teriflwi,  amyiuK  for  a 
decree  directing  the  Jlspoaition  ef  the  decedent's  real  property, 
or  interest  in  real  property,  specified  in  the  last  section,  or  so 
much  thereof  ns  is  npccssary  for  the  payment  ot  his  debta  or 
funeral  expenses,  or.  if  so  decreed  as  hereinafter  provided,  for 
the  payment  ot  any  judgment  liens  existing  upon  such  land,  ot 
some  portion  thereof,  at  decedent's  deatb.  by  the  moMBuge,  lease 
or  safe  at  public  or  private  sale  thereof;  and  that  the  parties 
named  in  the  petition  and  all  other  necessary  parties,  as  iHe- 
BOTllied  in  the  subsequent  sections  ot  this  title,  may  be  cited  to 
show  cause  why  such  a  decree  shonid  not  be  made. 

U  UM,    ch.    TBS.      Bc«   I    1S44,    inM.    1. 

I  KT61.  [Ani'd,  1S8T.]  Oredltor'a  lime  to  ap*lT  estende)! 
Ib  eertnln  case*. 

The  lime,  during  which  an  action  is  pending  in  a  court  of 
record,  between  a  creditor  and  an  eiecntor  or  administrator  of 
tbe  estate,  ia  not  a  part  of  the  time  limited  in  the  last  section,  for 
presenting  a  petition,  founded  upon  a  debt,  which  was  in  contro- 
veray  in  the  action;  if  the  creditor  haa,  before  the  expiration  of 
the  time  so  limited,  filed  in  the  clerk's  office  of  the  county  where 
the  real  properly  is  situated,  a  notice  of  tbe  pendency  of  the  ac- 
tion; specifying  the  aomes  of  the  oarties,  tbe  object  of  the  action, 
and,  if  the  creditor's  debt  is  made  the  foundation  of  a  counter- 
claim, the  nature  of  the  counterclaim;  containing  a  description  of 
the  property  in  that  county  to  be  affected  thereby;  and  stating 
that  it  will  be  held  as  security  for  any  judgment  obtained  in  the 
action.  A  notice  so  Bled  tnust  be  recorded  and  indexed,  and  may 
he  cancelled,  aa  prescribed,  with  respect  to  the  notice  of  pen- 
dency of  an  action,  in  article  nine  of  title  first  of  chapter  four- 
teen of  this  act.  It  may  also  be  cnncellnl  in  like' manner,  or  a 
tpeaEeA  portion  of  the  property  affected  thereby,  may  be  dis- 
charged from  the  lien  thereof,  by  the  order  of  the  court  in  which 
the  action  is  pending,  made  upon  tbe  amplication  of  a  person  hav- 
Injr  an  intercut  in  the  real  property,  npon  notice  to  tne  creditor, 

and  npon  auch  terms  as  justice  requires,    Whenever  an '— 

administrator  or  creditor  of  a  deceased  person  shall  1 
menced,  or  shall  hereafter  commence,  an  aclion  in  auj  cuun  ui 
competent  jurisdiction   of  this  State  for  the  purpose  of  setting 
aside  any  frandoleDt  conveyance  of,  or  incambrance  upon,  any 
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real  estate  o(  aucb  deceased  persou,  aud  such  action  shall  ban 
been  d^ided  in  favor  of  HUch  esecutor,  aduiiniBtrtttor  or  credi- 
tor, HUch  eiecutor,  adminiHtrator  or  creditor  may,  Ht  iiiij-  time 
within  tbree  years  after  the  final  determination  of  Buch  ai-lion, 
have  and  maiatain  aa  action  or  proce^diu^  against  tlie  proper 
parties,  iu  any  court  of  competent  juriRdiclion  of  thia  Slate,  for 
a  sale  of  such  real  estate,  and  for  a  distribution  of  the  proceed! 
of  Buch  real  estate  among  the  creditors  of  such  deceased  person, 
and  other  persons  entitled  to  the  same  as  nia;  be  directed  by  the 
judgment  in  such  action. 

L.  1S8T,  cb.  428. 

I  27S2.   lAm'd,   1884.]    CanteDtB    of  »etltl«tt. 

The  petitton  muat  set  forth  the  following  matters,  as  nearly  ai 
the  petitioner  can,  upon  diligent  int^uiry,  ascertain  them: 

1.  The  unpaid  debts  of  the  decedent,  and  the  name  of  each 
creditor  or  person  claiming  to  be  a  creditor;  and  the  name  of 
each  person  holding,  or  claiming  to  hold,  a  lien  by  jtidgment 
docketed  egaiaat  decedent  before  hia  decease,  and  also  the  seT- 
eral  dates  of  docket  of  nil  or  any  of  such  judgniFCt  lieua,  and 
whether  snch  judgment  lien  or  liens  affect  the  whole  or  gmrt  of  the 
decedent's  real  property;  and  the  amount  of  the  unpaid  funera] 
eipensea  of  the  decedent,  if  any,  and  the  name  of  any  person  to 
whom  auy  sum  is  due  by  reason  thereof. 

2.  A  general  description  of  all  the  decedent's  real  property,  and 
Interest  io  real  property,  within  the  Stale,  which  may  be  dis- 
posed of  as  prescribed  in  this  title;  a  statement  of  the  value  of 
each  distinct  parcel;  whether  it  ia  improved  or  not;  whether  it 
Is  o!;cupied  or  not;  and,  if  occupied,  the  name  of  each  occnpant; 
whether  it  ia  incumbered  by  a  mortgage  lieu  or  liens  together  with 
a  statement  of  the  amount  due  or  claimed  to  be  due  tbereon. 
Where  the  petitiou  describes  an  interest  in  real  propeKy,  speci- 
fied in  section  two  thousand  seven  hundred  onU  forty-nine  of 
this  act,  the  value  of  the  interest  must  be  stated,  and  also  the 
Tnlue  of,  and  the  other  particulars,  snecifled  in  this  section,  re- 
lating to  the  real  property  to  which  the  interest  attaches. 

3.  The  names  of  the  husbaud  or  wife,  and  of  all  the  heh 


deriseea  of  the  decedent,  and  also  of  every  other  person  clainlng 
under  them,  or  either  of  them,  stating  who,  if  any,  are  infanta; 
the  age  of  euch  infant,  and  the  name  of  bis  general  gnardiaa. 


if  any;  and  also,  if  the  petition  is  prenented  by  a  creditor  . 
judgment  lienor,  the  name  of  each  executor  or  adiniuistrator. 

4.  It  the  petition  is  presented  by  an  eiecator  or  administrator, 
the  amount  of  personal  property  which  has  come  to  his  hands, 
and  those  of  hia  co-executors  or  eo-adminiatrators,  if  any;  the 
application  thereof,  and  the  amount  which  may  yet  be  re&Uaed 
therefrom. 

L.  ISat,  cb.  T3B. 

I  2TB8.  [Am'd,  18»4.]  PraceedluKS  irbere  aome  d(  the 
(ae(B   mr*   naknown. 

If,  upon  diligent  inquiry,  any  of  the  matters  required  to  b* 
aet  forth,  as  prescribed  in  the  last  section,  cannot  be  ascertained 
by  the  petitioner,  that  fact  must  he  shown  to  the  BurTOKa.te'a 
BBtiBfaction,  and  the  surronate  must,  thereupon,  inquire  into  the 
matter,  as  preacribed  in  article  first  of  title  second  of  this  dtap- 
ter.  If  the  petition  is  presented  by  a  creditor  or  jndgnent- 
lienor,  the  surrogate  may,  by  order,  reqnlre  tbe  execatoi  or  ad- 
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L.  ISM,  cU.  735. 

I    27B4.  [Au'd,    I894.J      Citation    tltcreaiioa. 

Where  the  surrogate  is  satisfied  that  all  the  facts,  speclSed  in 
the  lost  section  but  one,  hare  been  nsccrtiiined,  aa  fur  ns  they 
csa  be  upon  Jiligcnt  inquiry,  and  It  appears  to  him  that  the 
ilebtH,  jiiOKiiicnt  fiena  and  (uneral  oiponses,  or  either,  cannot  be 
pa^,  nitiiuut  resortiug  to  the  reai  property,  or  interwtt  In  real 
properly,  he  must  issue  u  citatloQ  iicconJing  to  tlie  prayer  of 
the  petitiou.  Ir,  upon  the  inquiry,  it  appears  to  the  surrogate, 
that  aaj  iit^ir  or  dcviEee,  or  person  clniming  an  Interest  in  the 
proDerly  under  an  hoir  or  dcvisoe,  is  not  named  in  tlie  petition, 
the  citiitloo  mnat  niso  be  directed  to  liim.  Unless  the  executor  or 
administrator  has  caused  to  be  published,  as  prescribed  by  law, 
a  notice  requiting  creditors  to  present  their  claima^  and  the  time 
for  the  ^resentntion  thereof,  pursuant  to  ttie  notice,  hoa  eiopsed, 
the  citation  must  be  directed,  generniiy  to  nil  other  creditors  ol 
the  decedent,  as  well  ns  the  creditors  named. 
t..  ISM.  cb.  735. 

I  S7(MI.   [ADi'd,  1Sft4.]    HrarlDK- 

UpoD  the  return  of  the  citation  llie  surrogate  must  proceed  to 
hear  the  allegations  and  proofs  of  tlie  partioB.  A  creditor  of  the 
decedent,  or  n  iudgment-licnor,  or  n  person  having  a  claim  tor 
an|>aid  fuuerul  expensen,  attliough  not  named  in  the  citation,  may 
present  and  prove  his  debt  or  lien,  and  thus  make  himKelf  a  party 
to  the  special  proceeding.  A  creditor  of  the  decedent,  whose 
elalra  is  not  yet  dne,  may  present  and  prove  his  debt  and  have 
the  same  established  xnton  a  rebate  ot  legal  interest,  and  thus 
make  himself  a  party  to  the  special  proceedings.  An  faeir  or 
deTiace,  or  a  person  clniming  under  an  heir  or  deviHee.  of  the 
property  in  question,  although  not  named  in  the  citation,  may 
contest  the  necessity  of  applying  the  property  to  the  payment  of 
deblK,  Judgment  liens  or  funeral  expenses,  or  the  validity  of  a 
debt,  due  or  unpaid,  or  of  any  judgment  lien,  represente<l  ns 
existing  against  the  deceiieni,  or  the  reasonableness  of  the  funeral 
expenses;  may  interpose  any  defense  to  the  whole  or  any  part 
thereof;  and,  for  that  purpose,  may  maice  himself  a  party  to  the 
special  proceeding.  The  admission  or  allowance  by  the  eieenlor 
or  adminixlmtor  of  a  claim  or  debt  of  any  creditor  against  the 
decedent  shall,  for  the  purpose  of  such  proceeding,  be  deemed 
an  establishment  tbereof,  unless  objfction  be  made  tliereto  by 
a  party  to  the  special  proceeding.  Where  sueh  a  defense  arisos 
under  the  stntute  of  liraitalion.  an  act  or  admission  by  tlie  ciec- 
ntor  or  administrator  does  not  prevent  the  running  of  tlie  statute, 
or  revive  the  debt,  so  as  t*  affect,  in  any  manner,  the  real  prop- 
erty or  interest  in  real  property  in  question. 
L.  1604.  eb.  tSB. 

I  BTS0.  Proof  of  debt  npon  n-blcli  Jadvineiit,  etc.,  bna 
becB  readered. 

Where  n  judgment  or  decree  has  been  rendered  against  an 
pxecntar  or  administrator,  for  a  debt  due  from  the  decedent,  the 
debt  in,  nevertheless,  deemed  a  debt  of  the  decedent,  to  tbe 
same  extent,  and  to  be  eatabllsbed  in  tbe  same  mauner,  and, 
except  as  prescribed  in  the  next  sectionj  subject  to  the  same 
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detencea,  as  if  an  action  had  not  been  broDght  tbereoD. 
Judxmeul  or  decree,  ruudered  uiiou  u  trial  u(>ou  ibe  caertiv 
presumptive  evidcuL-e  of  the  debt  upoo  the  beurjug  befocel 
Hurrogate. 

I  27a7.  The  l«at  BccdOB   qnallBed. 

The  last  aectioQ  is  subject  to  tbe  following  exceptkMU: 

1.  'i'lie  debt,  for  ivhicb  the  judgment  was  rcnilered,  < 
be  allowed,  as  ugaiuet  tbe  property  in  question,  at  anj  g 
aum  than  tbe  amount  recovered,  excluaive  of  coals. 

2.  An  heir  or  di'viaee  ot  any  of  the  property  in  qupdtion,  at 
parly  claimiug  under  au  heir  or  deviitee,  may  iuit^rpiRW, 
ductiou  of  the  amount  claimed   to  be  due  upon  a.  judgn 

decree  agaiust  the  decedeot,  or  againat  the  executor  or  a 

trator,  any  puymeut  or  counterclaim  which  might  be  allowed 
him  or  to  the  pereoa  under  whom  he  claima,  in  iiu  action  roD^* 
upon  the  debt. 

I  2758.  [AB'd,  18»4.]    Decree  to  reelte  debt  and  Ucb 

Tbe  decree  must  determine  and  specify  tbe  amouat  of 
debt  eatabliahed  before  the  surrogate,  as  a  Tfliid  and  sobn 
debt  againat  the  decedent'a  estate,  or  as  a  just  and  reasoi 
charge  for  fiiiifral  expenaea,  and  must  determine  and  spi 
tbe  amount  of  each  judgment  ileu  establiahed  before  the  v 
gate  as  a  valid  and  aubaisting  lien  existing  u^n  the  dcci 
land,  or  some  part  thereof,  at  the  time  of  his  death.  And 
decree  may  also  determine  the  amount  due  or  remaiuiug  or" 
upon  any  moctguge  or  mortgages,  exiating  at  decedent's  i 
upon  his  real  property,  or  any  portion  thereof;  and  tbe  di 
must,  in  like  manner,  asecify  what  demands  presented  have  _. 
rejected.  The  roucbera  presented  before  the  sorroeste,  in  MM 
port  of  each  debt  or  lieu  established,  must  be  hied  and  tcmHi 
in  tbe  surrogate's  office.  i 


I  arSB.   [Am'd,  18»4.]    Wbat  proof  b 


a  deCMM)! 


aatiafaction  of  the  surrogate: 

1.  That  the  proceedings  have  been  in  conformity  to  this  title.   ' 

2.  That  the  debts,  or  liens,  or  both,  for  tbe  payment  of  yUA| 
the  decree  ia  made,  are  the  debts  of  the  decedent,  or  are  jMH 
and  reasonable  charges  for  his  funeral  expenses,  or  are  licitf  ICj 
judgment  existing  at  his  death  upon  his  real  property,  or  ^* 
some  portion  thereof;  and  are  justly  due. 

3.  That  they  are  not  seeured  by  a  mortgage,  or  expi««4 
charged  by  the  will  upon  the  decedent's  real  property,  or  intfiMt 
in  real  property;  or,  if  a  debt  is  ao.  secured  or  charged  upoaa 
portion  of  the  real  property,  or  interest  in  real  property,  that  »■ 
remedies  of  the  creditor,  by  virtue  of  that  charge  or  security,  hate 
been  exbausted. 

4.  That  tbe  property  directed  lO  be  disposed  of  was  not  effect* 
nally  devised,  enpreaaly  charged  with  the  payment  of  debti  *t 
funeral  expensed,  and  ia  not  subject  to  a  vajid  power  of  sate  ft> 
the  payment  thereof:  or,  if  so  devised  or  subject,  tbat  it  1*  i^ 
practicable  to  enforce  the  charge,  or  to  execute  the  power,  «■ 
that  tbe  creditor  bu  effectually  relinquished  tbe  same. 
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6.  That  all  Ihe  p<'rBona!  property  of  the  Ueotdent,  which  could 
have  been  upplit^  to  payment  of  the  decedeuts  debts  and 
funeral  eipeusee,  has  been  so  applied;  or  that  the  executors  or 
adoiiniatratora  have  preceded  with  reaBooable  diligence  in  eon- 
verting  the  persoDBl  property  into  money,  and  applying  it  to  the 
payment  o(  those  debts  and  funeral  exitenees;  and  that  it  is  in- 
sufficient  for  the  payment  of  the  same,   as  established   br   the 

L.  ISM,  cb.  -nn. 

I  3T00.   [Am'd,  188B.]    Decree  to  mvrtsace  or  leaae. 

If  the  facts,  specified  In  the  lost  section,  are  satisfactorily  cb- 
tablishcd,  the  surrogate  nnst  inqaire  whether  siiffielent  money 
can  be  raised,  advantageously  to  the  persons  Iniereated  in  the 
real  prouerty,  by  a  mortgage  or  lease  of  the  reu]  property  of 
which  the  decedent  dipd  seized,  or  of  a  port  thereof.  And  to 
that  end  he  shall  appoint  three  comi)etent  disinterested  persona 
to  ciamine  and  njpraise  each  imrccl  of  such  real  property,  and 
ita  rental  value  at  its  Just  and  fair  maricet  value;  they  shall 
forthwith  so  appraise  the  snnie,  malie  a  eeport  thereof,  signed 
and  verified  by  at  Ipaat  two  of  them,  describing  each  parcel,  and 
stating  ita  valne  and  rental  value,  and  file  the  same  in  the  surro- 
gate's office.  If  he  aacertnins  that  the  money  can  be  so  raised, 
the  decree  must  direct  the  execution  of  one  or  more  mortgages 
or  leases  accordingly;  hut  u  lease  shall  not  be  made  tor  a  longer 
lime,  than  until  the  youngest  person,  interested  in  the  properly 
leased,  attains  tall  age.  A  mortgage  or  lease,  executed  pur- 
suant to  such  a  decree,  has  the  aame  effect,  as  if  it  had  been 
made  by  the  decedent,  immediately  before  bis  death. 

L.    1S8B.    <!h.    S13. 

I  2T0J.    [Am'd,  1804.]    Decree  to  sell. 

Where  it  appears  to  the  snrrognte.  upon  the  inquiry  made  as 
prewrilted  in  the  last  section,  that  sufficient  money  cannot  be 
nieed  advantageously  to  the  persons  interested  in  the  real  prop- 
erty, by  mortgage  or  lease,  the  decree  mnst  direct  a  sale  of  (he 
real  properly,  or  interest  in  the  real  property,  or  of  so  much 
thereof  as  is  necessary,  in  order  to  pay  the  debts.  Judgment  Hens 
thereon,  aud  funeral  expenses  of  the  decedent,  as  established  in 
the  decree,  at  public  or  private  sale.  Snch  decree,  however,  may 
provide,  if  it  appear  to  he  for  the  best  interest  of  all  persons  in- 
terested, that  tile  said  sale  be  made  subject  to  all  or  any  speci- 
fied liens  by  judgment  existing  at  decedent's  death  on  said  real 
property  or  any  portion  thereof,  which  shall  have  been  estab- 
liiflied,  and  the  amoDct  thereof  determined  by  the  snid  decree, 
W'here  a  sale  of  all  the  real  properly,  or  interest  in  real  prop- 
erly, is  not  necessary  for  that  purlmse,  but  enouKb  of  either 
ennnot  be  sold,  without  manifest  prejudice  to  the  persons  inter- 
ested, Ihe  decree  may  direct  a  sale  of  all  the  real  property,  or 
■II  Ihe  interest  in  real  property,  or  both,  or  of  such  a  part  of  either 
as  the  aurroKatc  thinks  proper,  at  public  or  private  sale. 

U  18M,  eb.  T3£. 

I  2702.    Id.)  when  llile  In  In  eonlroversr- 

Where  it  appears  that  any  of  the  real  properly,  of  which  (he 
decedent  died  seized,  cannot  be  sold,  without  manifest  prejudice 
to  the  persona  interested  therein,  hy  reason  of  n  controversy  re- 
specting the  decedent's  title  thereto,  r-  -— '  "• — '-    ••■-  -^ 

cree  may  direct  that  the  execution  '*■ 
T8» 
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properly,  be  i)«Ht|ioiic(l,  until  the  apecial  direction  of  the  »iirti>- 
gate.  lu  tbnt  cusp,  n  pa«y  may  nppJy  at  any  time  aftemwda, 
uiion  notice  to  (he  others  who  ai>peared,  for  au  order  (iirccting 
the  exectilion  of  the  decree,  with  respect  to  the  properly  w 
reserrcd. 

I  2T03.  Id.)  ortlcp  !■  vrkfch  dlVcreat  vareeln  ar«  (•  ba 
■old. 

Where  the  decree  direeta  the  Bale  of  two  or  more  distinct  par- 
cels or  real  property,  of  which  the  deeedcnt  died  seized;  or  his 
interest  under  two  or  more  flfntracts   for   the  jiurchiipe  of  dia- 

be  made, _....„ ,  

appears  that  one  or  more  distinct  parcolK,  of  whicb  the  de- 
cedent died  seized.  Lave  been  d^rised  by  hicn,  or  sold  by  his  beiri; 
in  which  case,  the  several  disiiuct  parcels  must  be  sold  in  the 
fullowing  order: 

1.  Properly  which  descended  to  the  deecdeut'a  heirs,  aud  has 
not  bceu  sold  by  them, 

2.  l'roi>eriy  so  descended,  whicli  hns  been  sold  by  thriu. 

3.  I'roiH'riy  which  has  been  devised,  and  lias  not  been  soM  by 
the  devisee. 

4.  Properly  so  devised,  which  has  been  sold  by  the  doriaee. 

I  Z7«4.  [Am'd,  1NB4.]  D«or«e(  wberc  a«dlvld«d  lalerMl 
OP  vrecedent  estate  In  crested  hr  the  will,  etc. 

Where  the  decedent's  will  dcvUcB  an  undivided  interest  in  real 
property,  but  not  the  whole  of  hia  estate  therein;  or  creaiee  a 
precedent  estate  in  renl  proiKrty;  or  where  an  heir  of  the  deee- 
dent  hns  sold  an  undtvided  interest  or  created  a  precedent  eatate, 
in  real  property  which  descended  tu  him,  the  entire  property,  to 
which  tbe  undivided  interest  or  precwleiit  estate  attaches,  most 
be  sold.  But,  in  applying  the  proceeds  li>  tb?  payment  of  debts 
and  funeral  expenses,  Ibe  application  of  the  proportion  of  the 
proceeds,  belonging  to  the  devisee  or  grantee  of  the  undivided 
interest,  or  of  the  precedent  eslnlc,  must  be  poE^lponed  to  the 
application  of  the  residue,  in  the  order  prescribed  in  tbe  last 
section,  in  like  niunuer  as  if  that  undivided  iutereat  or  precedent 
estate  was  a  distinct  parcel  of  the  property. 

L.  ISM.  ch.  T3B. 

I    27<in.    [Am'd,    1804.]    Form   o(  decree. 

A  decree  rtlrectinK  tliat  real  property  he  mortgaged,  lenaed  or 
sold,  or  that  an  interest  in  real  property  be  aoid,  as  prescribed  in 
tliU  title,  mUKt  ileacribe  it  with  common  certainty;  and  must 
direct  that  n  inortitace,  lease  or  sale  thereof,  for  the  purpose  of 
paying  the  debts,  judgment  liens  ordered  to  be  pnM,  or  funeral 
cupenses,  eHfabliwhed  by  the  decree,  he  made  by  the  esecutor  of 
adminictrntor,  upim  his  giving  the  Iwnd  prrncribed  by  law:  or. 
Id  case  of  his  failure  so  to  do.  by  n  freeholder,  to  l>e  nppoicited 
by  the  nurrognte,  aa  prescrilied  by  law;  and  in  case  a  sale  thereof 
be  dirocteil,  may  autliorlze  the  same  to  be  made  at  private  aale. 
at  a  prlee  not  less  than  the  value  thereof,  as  appraised  pursuant 
to  the  proviaiMis  of  section  twenty-seven  hundred  and  sitty  ol 
this  code. 

U  IBM.  ch.  7»6. 


b,  Google 
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I  XTfi6.   Bond  to  be  slven  <tr  execator  of  adnlnlatpator. 

Before  an  adminigtrator  or  oipcutor  can  eiecate  a  decree, 
dicectiDg  that  property  be  mortBag-ed,  leaspd,  or  sold,  he  inuat 
execute,  aad  file  with  the  sarrogato,  Lis  bond,  with  two  or  more 
snretifB,  to  the  people  of  the  State,  iu  a  penalty,  fixed  by  th# 
surrogate,  not  lesi  than  twite  the  sum  to  be  raised,  it  the  decree 
directs  a  mortgage;  or,  it  it  directa  a  leaao,  In  each  a  penalty  as 
the  surrogate  thinks  proper;  or,  if  it  directs  a  sale,  in  a  penalty 
not  leas  than  twice  the  value  of  the  real  property,  or  interest 
in  real  property,  directed  to  be  sold.  The  bond  mast  be  condi- 
tioned for  the  faithful  performance  of  the  duties  imposed  upon 
the  principal  by  the  decree;  for  the  payment  into  the  surrogate's 
court,  within  twenty  days  after  the  receipt  thereof,  by  the  prin- 
dpal,  of  all  money  arising  from  the  mortgage,  lease,  or  sale;  for 
the  deliyery  to  the  surrogate,  within  the  same  time,  of  all  the 
eecnrities  taken  thereupon;  and  for  the  accounting  by  the  prin- 
cipal, for  all  money  recelTed  by  him,  whenever  he  is  required  so 
to  do,  by  a  court  of  competent  jurisdiction. 
I  are?.  IC  be  retMaca,  CreehQlder  to  b*  aypofnted  to  exe- 

Where  there  are  two  or  more  execntors  or  adminlBtratora,  if 
either  of  them  fails,  wllhia  such  time  as  the  surrogate  deems 
reaaonable,  to  give,  or  to  join  with  his  co-executors  or  co-admin- 
istrstora  in  giVlDfr,  a  hood,  as  prescribed  in  the  last  section,  the 
■arrogate  may  direct  those  who  have  given  the  bond,  to  proceed 
to  MPCute  the  decree.  But  if  a  sole  executor  or  administrator. 
or  all  the  executors  or  administratorB  so  fail,  the  surrogate  must 
make  an  order,  appointing  a  disinterested  freeholder  to  execute 
the  decree.  Ho  may  vacate  such  an  appointment,  and  make  a 
new  appointment,  from  time  to  time,  as  the  case  requires.  A 
peraon  lo  appointed  must  give  a  bond,  in  all  respects  like  that 
reqnired  from  an  executor  or  administrator,  as  orescribed  in  the 
last  section.  In  making  such  :  n  appointment,  the  surrogate  must 
give  a  preference  to  a  competent  person  nominated  by  the  cred- 
itors, whose  debts  have  been  established,  or  a  majority  of  them 
In  number  and  amount. 

I   aiaS.   Order  dlrccUnr  exeentlon   et  decree. 

Where  an  executor  or  administrator,  of  a  freeholder  appointed 
as  prescribed  in  the  last  section,  has  given  the  requinite  bond, 
an  order  must  be  made,  reciting  the  fact,  and  directing  bini  to 
proceed  to  execute  the  decree.  The  order  mny  direct  the  execu- 
tion of  the  decree,  with  respect  to  all  or  any  part  of  the  real 
property,  or  any  of  the  Interests  in  real  property,  specified  in  the 
decree.  Where  it  directs  the  execiition  eit  the  decree,  with  re- 
elect to  part  only,  an  order  to  execute  it  with  respect  to  any  other 
part  or  parts,  may  be 'made  from  time  to  time,  as  the  case 
reqnirea. 

I   srao.   [Aai'd,  18&4.]    Order,  aa  to   dIatlBOt  parcels  after 


.r  both,  relates  to  the  validity  or  amount  of  a  debt  or  judgment 
lien  established  by  the  decree,  and  the  real  property  directed  to 
be  sold,  or  to  which  the  interest  directed  to  be  sold  attacbefi, 
eoanstei  of  two  or  more  distinct  parcels,  the  sale  of,  or  with 
reject  to  one  or  more  of  which  will  suffice  to  pay  all  the  other 

m 
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debts  and  liens  so  osliibUBbed  and  directed  to  be  paid,  leaTinc 
enaueh  real  properlj,  or  interest  in  roal  property  unsold  to  satie^ 
the  claim  drawn  in  question  upon  the  appeal,  the  appellate  court 
mar,  upon  the  motion  of  any  party  to  Ine  special  proceeding  in 
the  surrogate's  court,  niade  upon  notice  to  all  parties  to  tbe 
appeal,  direct  the  aurrogete's  court  to  cause  the  decree  to  be 
executed  with  resiiect  to  the  Jistinct  porcels  of  real  propertj 
which  will  suffice  to  pay  the  debu  and  Judgment  liens  ordered 
paid,  not  in  contniTcrs;:  and  the  proceeds  of  a  sale,  made  pur- 
suant thereto,  to  be  distributed  in  like  manner  as  if  the  decree 
related  ouly  to  those  parcels  and  those  debts  or  liens;  except  that 
any  surplus,  which  may  remain  for  distribution  alter  payment 
of  those  debts  or  liens,  or  so  much  thereof  as  will  suffice  to  pay 
the  demand  in  controversy,  must  Itc  paid  iQto  the  surrogate* 
court  and  retained  by  tbe  couDlf  treasurer,  subject  to  the  order 
of  the  surrogate  to  abide  the  event  of  the  iipiieal.  But  this  sec- 
tion does  not  authorize  a  sale  of  any  distinct  parcel,  otberwise 
than  iu  the  order  prescribed  for  that  purpose,  in  sections  twenty- 
seven  hundred  and  sixty-four  aud  twcuty-seven  hundred  and 
siitj-five  of  this  act, 

)  2770.  Id.)  not  affected  br  deatk,  etc. 

Tbe  death,  removal,  or  disqimlilication,  before  the  complete  eie- 
eution  of  a  decree,  of  all  the  executors  or  administmtora,  wtto 
have  been  directed  to  execute  it,  or  of  a  freeholder  appointed  for 
the  purpose,  does  not  suspend  or  affect  tbe  execution  thereof;  but 
tbe  successor  of  the  person  who  lias  died;  been  removed,  or  be- 
come disqualified,  must  proceed  to  compl"te  all  unSnished  matteta, 
as  his  predecessor  might  have  completed  the  saine:  and  be  toust 
give  such  security  for  tbe  due  perforuiaQce  of  his  duliea,  as  tbe 
surrc^ate  prescribes. 

I  37T1.  'n'liBt  credit  allowed  on  hIc. 
The  surrogate  may,  in  the  order  directinc  the  execution  of  the 
decree,  or  in  a  separate  order  made  before  the  sale,  allow  a  sale  to 
be  made  upon  a  credit,  not  exceeding  three  yi-arH,  tor  not  m(M« 
than  three-fourths  of  the  purcbasi^monev,  to  be  secured  by  tbe 
purchaser's  bond,  and  his  mortgage  oa  the  property  nold,  except 
where  tbe  sale  is  that  of  nn  interest  under  n  contract;  ia  which 
case,  tbe  order  may  prescribe  the  security  lo  be  given. 

i  3TTZ.   lAm'tl,  18SG.]    Hade  of  ■iilei  notice  thereof. 

Each  distinct  pared  of  real  properly  must  be  sold  in  the  county, 
where  It.  or  a  part  thereof,  is  sitnated.  The  provisions  of  M-ctioM 
1.384,  i^lSCi,  l^im,  143^,  1-135,  and  1430  of  this  act,  apply  to  a  pub- 
lic sale  of  real  property,  or  of  an  iJiterest  in  real  property,  aa  pre- 
scribed in  this  title.  In  making  ilie  application,  each  proTisiiHi 
relating  lo  the  sheriff  is  deemed  to  apply  to  the  person  making  the 
sale,  pursuant  to  the  decree,  and  the  order  directing  the  execurion 
thereof.  A  private  sale  of  real  property,  or  of  an  fntiTest  in  re«I 
property,  must  be  made  by  contract  in  writing,  subject  to  the  ap- 
proval of  the  surrogate. 

L.  IKB,   cb.  21t. 

I  X7T3.  [An'd,  IBSB.]  DlBtlnct  parcels  lo  be  sold  aeMi. 
ratelr. 
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distinct  pnrcp)  to  b«  sepnrat^i?  <-xpoged  for  iiiiii>,  unI«sB  olherwise 
direcltHi  in  the  dporw,  or  in  tie  onler  to  expciitc  tiie  Hame,  or  in 
aa  order  subse<|ueutly  made  by  Ihe  surrogate. 
U  1886,  ch,  213. 

I  ZT7-*.  Who  not  to  pnrchsH. 

An  executor  or  ndmin  1st  rotor  npon  the  eetate,  a  rreeholdpr  ap- 
pointed to  execute  a  decree,  or  a  genernl  or  specini  gunrdian  of 
an  infant,  wbo  has  on  intprcBt  in  any  of  the  real  property  to  be 
•old,  Bhall  uot  directly,  or  Indirectly,  pnrcbnee.  or  be,  or  at  any 
time  before  coDfirmatioii,  become  interealed  in  a  pnrchnse  at  the 
sale;  except  that  a  guardian  may,  when  outborisied  bo  to  do  by 
the  order  of  the  surrogate,  purchaae  in  his  name  of  o&lce  for  the 
benefit  of  hia  ward.  A  Tiolatlon  of  this  section  renders  the  pur- 
chase void. 

)    2T7S.   [Am'd,    IHSS.]    Order    to   TBcatc    aale.    Rpnalc. 

The  person  making  the  sale  must,  with  all  eonvenii'nt  speed, 
file  with  Ihe  surrogate,  a  report  o(  the  sale.  The  surrocate  must, 
upon  notice,  given  in  such  a  manner  and  for  Buch  a.  length  of  time 
aa  he  thinlca  proper,  to  each  part;  who  hns  npiienrcd,  Inquire  into 
the  proeeedingB;  and  he  may  tnkc  ornl  testimony  respecting  the 
same-  If  he  is  of  opinion  that  the  procuedin^s  were  unfair;  or 
that  the  sum  bid  for  the  whole,  or  for  a  distinct  parcel  of  real 
property  separately  Bold,  or  in  case  of  a  private  solo  of  the  same, 
that  the  Bum  at  which  it  Is  axreed  to  bo  sold  was  less  than  the 
value  thereof  at  the  time  of  sale,  and  that  a  siiin  exceeding  that 
bid,  or  in  case  of  a  private  sale,  exceeding  that  at  which  it  la 
acreed  to  be  sold  at  leuBt  ten  per  centniii,  cuclusiTe  of  the  ex- 
penses of  a  new  eale.  may  lie  obtained  upon  it  renale;  he  mnst 
make  an  order,  vacating  the  sale,  either  wholly,  or  with  respect  to 
the  distinct  parcel  affected,  and  directing  another  lale  nr.d  whether 
it  Bhall  he  at  public  or  private  sale;  notice  of  n'hich.  in  case  of  a 
pnblic  aale  thereof,  must  be  given,  and  tiie  sale  must  be  conducted, 
(iH  in  this  title  prescribed  for  a  public  or  privute  biiIc  as  may  be 
applicable. 


confirming  it:  and  where  it  is  vacated  as  to  a  part  only  of  the 
property  sold,  he  must  make  an  order  confirming  it  as  to  the 
residue.  An  order,  confirming  a  sale,  must  direct  the  person  mak- 
ing' the  sale  to  execute  the  proper  conveyances,  upon  compliance, 
on  the  nart  of  the  purchaser  or  purchasers,  with  the  terms  o(  the 


I  1IT7T.  TVkeit  eoMT^rKnee  not  to  affect  pai^e baser  oe 
aasrlx-iUtee  from  heir,  etc. 

A  conveyance  of  real  property,  made  pursuant  to  this  title,  dres 
not  B£f<^.  in  any  way,  the  title  of  a  purchaser  or  mortgagee,  in 
good  failb  and  for  value,  from  an  heir  or  devisee  of  the  decedent, 
unless  letters  testamentary  or  letters  ot  ailminiatrntioa.  upon  the 
estate  of  the  decedent,  were  granted,  by  a  surroente's  court  having 
Jurisdiction  to  grant  them,  upon  a  petition  therefor,  presented 
witbin  four  years  after  his  death. 
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1  3TT8.   [AH'd,  1B»4.]    GBect  ot  MBi-eruce   la   Otker 

Excopt  S8  iH«8cribe<l  id  the  Inst  sccllon  b  convcraiice  < 
property,  pxcculwl  upon  a.  Bale  thereof,  pursuaut  to  tbia  tille, 


pal  p 


e  ail  the  estate,  rigbl  auil  iuteri'st  of  the  <]<-cedi 

1  property  so  couveyed,  at  the  time  of  bii  deatb,  free 
any  claim  of  his  wUow  for  dower,  wbieb  has  not  been  assijH 
ber;  but  subject  to  all  Bubslsting  charges  thereon   t>y  jndi 
mortgiBe  or  otherwise,  which  eiUted  at  the  time  of  his 
unless  the  sail]  real  property  is  decreed  to  be  sold  froe  and 
from  the  lien  of  auy  judgment  or  judgments  eslaWiahed  ' 
decree  and  ordered  to  be  paid  as  far  as  possible  from  (he  p 
of  such  sale,  as  provided  for  in  sectioDS  twputy-noTcn  hundi. 
nlnety-ouc  and  twenty -sot  en  hnailred  nnd  uiuety-tliree  of  th 
ia  which  event  such  lieu  or  iiens  shsU  be  transferred  by  sue 
from  the  land  sold  to  the  proceeds  thereof.      Where  dowF 
been  assigned  to  the  widow,  the  grantee  talies  the  part  c 
property  to  which  her  estate  in  dower  attaches,  subject  thei 

U  IBW,   oh.   T3B. 

B  2770.   Contract  for  Isndaf  liow  aold* 

Where  any  of  the  property  to  be  sold  consists  of  an  inti 
under  a  contract  for  the  purchase  of  real  property,  and  any 
meat  is  yet  to  be  made  uDon  the  contract,  the  sale  must  be 
Bubject  to  all  payments,  thereafter  to  become  due  therenpon; 
It  may,  also,  if  the  decree,  or  the  order  to  execute  Ibe  deci 
directs,  be  taade  subject  to  all  payments,  previously  due 
upon.  If  the  sale  is  subject  to  auy  psyment.  the  lerms  t 
must  specify  the  penally  and  the  number  of  sureties  reqai 
the  bond  to  be  given  by  the  purchaser,  as  prescritted  in  thi 
section,  and  must  state  to  what  payments  the  snle  is  snbject. 

I  arSO.   Id.)  DorckSHcr's  bond  for  paraaeat  thcrcapw 

Where  a  sale  is  made  subject  to  auy  paymeuls  as  upeciGi 
the  last  section,  the  purchaser  must,  before  the  sate  ia  confii 
execute  to  the  executor  or  administrator  of  the  decedent,  hi)  1 
with  sureties,  for  (he  l>eneGt  and  indemnity  of  the  obligee  aac 
BUecesBors,  and,  aiso,  the  persons  entitled  to  the  interest  ol 
decedent  iu  the  lands  so  contracted  for.  in  a  penalty  t<  ' 
twice  the  amount  of  nil  the  payments,  subject  to  which  the  _ 
made;  coudilioncd  that  the  purchaser  will  punctually  make 
those  payments,  and  will  fully  indemnify  the  obligee  and  hi> 
censors,  and  each  of  the  persons  so  entitled,  agraiust  sU  di 

charges,  costs  and  expenses,  by  reason  of  any  thing  conli. 

the  contract,  or  by  reason  of  any  other  obligation  or  liabilit 
the  decedent,  on  account  of  the  purchase  of  the  property, 
against  all  other  covenants  and  agreements  of  the  decedenl 
and  with  the  vendor  of  the  property,  in  relation  thereto. 

I  2T81.  Id.|  nhen  Interest  In  part  of  land  Biar  Ix 

But  where  an  interest  under  a  contract  for  the  purehaM 
real  property  is  liable  to  be  sold,  as  prescribed  In  this  titk, 
decree,  or  the  order  for  the  execution  thereof,  may  direct  t 
of  the  decedent's  Interest  in  a  part  only  of  the  property,  if.  ia 
opinion  of  the  surrogate,  such  a  sale  can  be  made  Hdranttgea-^— 
to  the  estate  of  the  decedent,  snd  eo  that  the  purchase-iiMHi 
the  part  sold  will  satisfy  and  discharge  all  the  payments.  I> 
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I  ST82.  Id. I  cVcot  of  couvcraaee  of  decedeBfa  iMterest. 

A  conTryoDco  of  tho  doctKli'ii t's  intori<it  iu  nil  tbe  ronl  property, 
held  by  him  Duder  a  coDlruct  for  tho  purchneo  lliorfnit  oiivratos  aa 
QD  osslKlimoDt  of  tho  ouiitrnct  to  the  purchusor;  iiil'l  v<>eIh  in  him, 
his  heirs  and  uBsiKiiB,  all  tbc  rltclit,  tillo,  und  intorcat  of  all  the 
persooB  eutitU'd,  ut  the  lime  of  the  sale,  in  aud  to  thi-  dcoedent's 
Intereet  in  tho  real  property, 

I  37B3.   Id.)  effect  of  GOnveyaaee  of  part. 

A  coDTeyaace  of  tbe  decedent's  ioterest  In  a  pnrt  only  of  the 
real  property,  held  under  such  a  contract,  troiisfera  to  the  put- 
chaser  all  the  decedent's  right,  title,  and  intorcBt  in  and  to  the 
part  BO  sold;  and  all  rlshts,  which  would  bo  acquired  thereto,  by 
tbe  executor  or  administrator,  or  by  aoy  pcrnoii  entlMi'd,  nt  the 
time  of  tho  saio,  to  the  interoBt  of  the  dpceilent  therein,  by  perfect- 
ing the  title  to  the  property  contracted  for.  porBiiant  to  the  con- 
tract. Upon  fully  complyiDK  with  the  eontmct,  the  purchaser  has 
the  same  right  to  enforce  performance  thereof,  with  respect  to 
the  part  oouTeyed  to  him;  itod  the  executor  or  admioistralor,  or 
his  assignee,  has  the  same  riRht  to  enforce  performance,  with  re- 
spect to  the  residue,  as  tbe  decedent  would  have  hnd,  if  he  whs 
living.  Any  title  acquired  by  the  eieciitor  or  administi  afor,  or  his 
assignee-,  with  respect  to  the  part  not  sold,  munt  be  held  in  trust 
for  tbe  use  of  the  pemoDs  oDlltled  to  the  decedent's  inti'rest;  sub- 
ject to  the  dower  of  the  widow,  it  any. 

I  ZTS4.  Porelwaer'a  litle  aot  Bfteeted  l>>-  ccrtatn  IrFCBo- 
larlUeii,  etc. 

The  title  of  n  parchaser  in  (rood  faith,  at  a  sale  pursitnnt  to  it 
decree  made  as  prescribed  in  this  title.  Is  not,  nor  is  the  validity  of 
a  mortgage  or  lease  mnile  na  preacrilieil  in  this  title,  in  any  way 
affected  by  any  of  the  followinB  omissionB,  errors,  di'fectB.  or  ir- 
regulaHticB :  e:tcept  eo  far  as  the  same  would  affect  the  title  of  a 
purchaser  at  a  sale,  made  pnreoant  to  tlie  directions  contained  fn 
a  jndxment,  rendered  by  the  enprome  court  In  nil  action: 

1.  Where  a  petition  was  presented,  and  the  proper  persons  were 
duly  cited,  and  a  decree  i^iroclinR  a  mortgage  or  lease,  or  n  decree 
for  n  sale,  and  an  order  directing  the  execuilnn  thereof  nere  made, 
as  preseribcd  in  this  title;  nnd  the  decree,  nnd  the  order,  if  any, 
were  duly  recorded,  as  proBcrlbcd  in  article  firat  of  title  Brst  of 
this  chapter,  liy  nny  omission,  error,  defect,  or  irrcKiilnrity,  occur- 
ring between  the  return  of  the  clt.nlion,  nnd  the  mnkiug  of  tbe 
decree,  or  the  order  directing  tbe  execution  of  the  dccri'o. 

2.  Where  on  order,  conBruiinF  n  sole  and  directing  a  conveyance 
has  been  made,  upon  proof,  satisfactory  to  (he  snrroK-flto.  that  all 
the  acta  have  been  done,  which  are  required  by  law  to  he  done, 
after  the  order  dircctinx  the  execution  of  the  decree,  to  aiithorlzo 
the  surrogate  lo  maiio  such  an  order  of  conlirmntlon ;  by  the  ac- 
tual omission  to  do  sucli  an  act,  or  liy  ony  error,  defect,  or  irregu- 
larity in  the  same,  or  by  any  omission  in  the  recitals  of  the  con- 

L.  laift  Ph.  «!.  II  t.  £  «nd  S  (4  Fjlm.  Ron);  i,.  IRDO.  ch.  SKI  (7  Edm. 
«3>;  I,.  IS72.  cb.  83  (0  Edm.  32T|;  I.  IS78.  ch.  120. 

t  3T8II.  Id. I  premnaptltiB.  where  reoorda  liBve  been  re- 
BOved. 

Where  the  records  of  the  surrognte's  court  have  been  heretofore, 

or  are  hereafter,  removed  from  one  place  lo  another,   in  either 
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till-  name  or  anolher  coiiiily.  nnil  twi-nty-fiT^  yenra  har^  t 
Hfter  a.  Hale  or  otbcr  diapoBJtioii  of  real  proprrtj,  or  of  an  ii 

OBt  IQ  real  property,  lt»  prcHcribeil  in  IUIh  title,  the  due 

mpnt  o(  u  Kuardinii  Ii/t  each  iiituui  purir  In  the  api-cial  pr 
must  be  iiweumed,  and  can  lie  clUprovod  ouly  liy  affimiattTe 
eTidencc  to  llio  contra  ry. 

i    STSO.    [Am'd,    1894.]    Proecetfa    (o    b«    paid    tmtm 
effect   thereof. 

The  procpeda  arising  from  a  morUcafte,  lease  or  salr.  : — . — _ 
prescribed  in  this  title,  must  be  paid  into  the  Eurrognte*!  cottrtj 
the  executor,  adrntniatrator  or  freeholder  reoeiring  the  Bame.  V 
that  purpose,  he  must  pay  them  to  the  county  treasurer,  to  B 
credit  of  the  special  proceedtntc.  to  be  retained  by  him,  aa  |p 
BCrilied  in  set^tion  tneuly-Sve  hundred  and  Ihirty-aeTen  of  tt 
net.  Upon  pnyment  belnp  so  made  the  helra  anil  devisees  •*  d 
deeeileiit,  nnd  their  nssigus  and  all  the  decedent's  remainiiiK  i« 
properly,  and  interest  Id  real  property,  held  undrr  a  contract  i 
the  purL'bngc  thereof,  arc  exonerated  from  the  debla  and  Uena  • 
tablished  by  the  decree  ttud  ordered  lo  be  paid,  or  eslablisbed  M 

ordered  to  lie  paid  as  prescribed  in  the  next  seolion  but  one,  j 

far  as  the  proceeds  so  paid  over  are  sufficient,  after  dedoctinc  tl 
costs  and  expeuses  allowed  by  the  surrogate,  to  BHiisfy  those  d^ 

)  ZTST.   Notice  of  dlstrlbBtlou  of  proeeeda. 

Immediately  after  the  payment  into  court  of  the  proceeds 
a  mortKage,  lease,  or  sale,  as  prescribed  in  the  last  section,  i 
surrogate  must  cause  notieo  of  the  time  and  place  of  malcing  I 
distribution,  lo  be  published,  at  least  once  in  each  of  the  aix  WM 
immedintety  preceding  the  same,  in  a  newspaper  published  in  I 
county  of  the  Hurrogotc. 

I  STHS.  [Am'd,  IHIM.)  RearlB^t  proof  of  turtltcr  «»kta 
liens. 

At  the  lime  nnd  place  designated  in  the  notice,  or  dt  tlie  tb 
and  place  to  which  the  bearing  is  adjourned,  the  surrogate  ml 
hear  the  allegations  and  proofs  of  the  creditors  or  lienors,  and 
the  |)erHoiis  interested  in  the  estate,  or  in  the  application  of  t— _ 
procee<)H,  respecting  any  demands  against  the  di'Crdeut  or  for  U 
funeral  eii)ensea,  then  presente<l.  which  had  not  been  etitnhliaW 
or  rejected  before  making  the  decree.  The  proTlsions  of  fhia  title 
relating  to  contesting  and  establishing  debts,  or  judgment  Tm^ 
and  as  tn  payment  of  judgment  liens,  and  preserving  the  evidcMi 
thereof,  before  making  tile  decree,  apply  to  the  prneeeilingi  le- 
specting  any  demand  so  presented.  A  debt  or  jtidgmenl  U(^ 
which  was  establiMhed  by  the  decree,  may  be  again  conli* 
verted,  upon  tlie  hearing  proTided  for  In  this  section,  upon  te 
discovery  of  new  evidence  impeaching  the  sami',  and  upon  km 
a  notice  to  the  claimant  as  the  surrogate  directs,  but  not  other- 

I  2780.    [Am'd,  1894.1    'When  anle  of  nnaold  itropertr  *■? 
be  direeted. 
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and  the  procceda  of  llie  Bote  ore  insuffidnt,  after  payinK  the  costs 
aud  expenspB  tliereol,  to  sntlaty  all  the  debts  ealablished  by  the 
decree,  and  all  judgmeut  liens  established  and  decreed  to  be  paid 
tberefrom,  together  with  the  demands  ealabiished  as  prescrihed  in 
Ibc  last  seetlon,  and  a]]  other  sums  payable  out  of  the  same,  as 
prescribed  in  the  last  section,  and  all  other  sums  payable  out  of 
th«  same,  ns  prescribed  in  this  title,  the  surrogate  must  make  an 
order,  as  prescribed  In  secCinn  twenty-seven  hundred  and  slity- 
eigbt  of  this  act,  directing  the  execution  of  the  decree,  with  re- 
wciect  to  the  remainder,  or  so  ranch  thereof  as  is  necessary.  The 
proceedings  thereupon  and  subBeqnent  thereto  ore  the  same  as 
upon  and  subsequent  to  the  first  order  for  the  execution  of  the 
decree. 

L.    18«,    ch.   T».      ~ 

I  WTOO.   Proof  of  el>laa  to  BBrplBa  moner' 

i:pon  the  hearing,  provided  for  in  the  lost  section  but  one,  or 
upon  the  hearing  after  the  further  execution  oC  the  decree,  as  pre- 
scribed in  the  last  section,  the  surrogate  must  also  hear  the  alle- 
gations and  proofs  of  any  person,  who  claims  a  right  to  the  euc- 
pluB  money,  or  any  part  thereof.  A  claim  so  made  may  be  con- 
tested by  any  other  person  making  a  like  claim. 

I  2T&1.   [Am'«,   1S»4.]    Deeree  for  dlstribntlan. 

The   surrogate  must,   by  supplementary  decree,   made  n 
as  the  first  decree,  determine  the  ri| 


corded  in  like  manner  as  the  first  decree,  determine  the  righla  of 
the  creditors,  judgment-lienors  and  other  persons  interested,  to 
share  In  the  proceeds,  and  direct  the  distilbiition  thereof  accord-^ 
Ingly.  Where  the  rights  of  creditors  or  judgment -Hen  or*  are  es- 
tablished and  their  claims  decreed  to  be  paid,  and  there  is  a  sur> 
plus,  respecting  the  distribution  of  which  a  contest  artnee,  he  may 
make  a  supplementory  decree,  providing  for  the  payment  of  the 
creditors  and  judgment-lienora  only;  and  reserving  all  questions,  as 
to  the  distribution  of  the  surplus,  to  be  settled  by  a  second  supple- 
mentary decree.  An  appeal  may  be  taken  from  either  of  the  sup- 
Slementary  decrees  by  any  person  aggrieved  thereby,  as  from  the 
rst  decree;  except  that  it  is  not  necessary  or  proper  to  make  any 
creditor  or  judgment-llenor  a  party  to  an  appeal  from  the  second 
supplementary  decree. 


Each  anpplemoutar^  decree  n      .      .       .  .   ._   _.  , 

vested,  ne  prescribed  iu  the  followinjy  sections  of  thin  title,  as  far 
as  tbey  can  be  then  Qxed.  If  any  sum  cannot  be  then  Died,  it 
may  be  fixed  by  the  order  of  the  surrogate  sDbiieqnently  made. 
The  surrogate  must  cause  a  certified  copy  of  each  supplementary 
decree,  and  of  each  order,  to  be  delivered  to  the  county  treaaurer, 
who  must  distribnte,  pay  over,  or  invest  the  proceeds  in  his  hands, 
as  directed  thereby. 

I  2793.   [AB'd,   1804.]    Dlstrlballon  |   bow  in«ae. 

Honey  paid  Into  the  surrogate's  court,  as  prescribed  In  this  title, 
mnet  be  dlstribnted  by  the  supplementary  decree  in  the  following 

1.  The  charges  and  expeusea  of  the  mortgage,  lenae  or  sale,  and 
of  the  pabllcation  of  the  notice  of  distribution,  and  the  other  ac- 
tual disbarsetnents  attending  the  distriballOD,  must  first  be  paid, 
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2.  Wlific  iiii  inlpiCKt  unilcr  n  contrnct  for  the  purchase  of  r*«l 
properly  was  sold,  nil  siiiiiB  of  money,  wbich  were  due  nt  the  time 
of  the  sale,  pursnuiit  to  the  eontrnvt,  nnd  were  not  oBeumed  br 
the  purchaser,  mnst  next  be  paid  out  of  the  proceeds  of  ihe  sale 
of  that  interest. 

3.  Out  of  the  rcmninder  of  the  mosey  nrlBioK  upon  a  sale,  the 
elttim  of  dowor  of  the  dfeedcni'g  wife,  if  nny,  which  has  not  been 
iLBsiencd  to  her  must  be  Batistied,  b;  setting  npatrt,  for  inTCBlmpnl. 
onc-tbird  of  the  gross  proceeds  of  the  pro[>erly,  lo  which  her  right 
of  dower  attnches:  unless,  within  siich  time,  and  upon  such  notice 
to  her,  Its  the  eurn^nte  deems  reasonable,  she  presents  an  iostm- 
ment  under  senl,  acknowledged  or  proved  and  cerliQed  in  like 
manner  na  a  deed  to  be  reeoraed  in  the  county,  whereby  she  con- 
sents to  accept,  ia  lieu  of  her  dower,  n  sum,  to  be  ascertnined  by 
the  Biirrogote,  equal  to  the  value  of  her  right  of  dower  in  the 
gross  proceeds,  according;  to  the  principles  aiiplieable  to  life  an. 
miiticE;  and,  if  she  present  sneh  an  instrument,  by  pnyiDg  to  trr 
such  a,  sum.  If  it  shall  appear  to  the  surrogate  that  the  de- 
cedent's widow  is  tin  infant,  iunatic  or  otherwise  iucompttent,  and 
that  ft  gcnernl  gnardinu  or  committee  hus  Iwcn  appointed,  upon 
proof  thiit  it  will  be  for  the  Ijest  interest  find  advantace  of  tie 
estate  of  such  infant.  lunstic  or  incompetent  widow,  the  surrogate 
must  authorize  and  direct  such  giiardion  or  commiitee,  in  the  name 
of  such  Infant,  Innatic  or  Incompetent  widow.  liaTing  such  dower 
rieht,  to  execnie  nn  instrument  under  seal,  acknowledged  nr 
prored  nnd  ecrlifieii  in  like  manner  as  n  deed  to  bf  ri'cordi'd  in  the 
county,  whereby  such  gnardian  or  commiltie  shall  consent  to  ae- 

.cept  in  lieu  of  dower  a  sum  to  be  ascertained  by  Ihe  surrogate  ss 
above  provided,  according  to  the  principles  applicable  to  life  an- 
nuities; and  upon  presentation  of  such  au  instrument  to  the  s^^ 
rogate.  the  value  of  the  right  of  dower  so  ascertained  by  him  shaD 
bo  paid  to  such  guardian  or  commitlee.  Such  instrument  shall 
hnve  the  same  force  and  effect  as  a  deed  or  instrument  executed 
and  ncknowled{;ed  by  a  competent  person. 

4.  Out  of  the  remainder  of  the  money,  arising  upon  a  mortgage, 
lensp  or  sale,  uinst  be  paid  the  cosIh  of  the  special  proceedings 
awarded  to  tiie  petitioner  in  the  decree. 

5.  Out  of  the  remainder  of  the  money  must  be  paid  in  full  or 
to  nneh  eMent  as  the  money  applicnhle  thereto  will  pay  the  same, 
and  neeording  to  their  respective  priorities,  all  judgment  liena  es- 
tablished and  ordered  paid  by  the  decree,  upon  either  the  first  or 
second  henrine,  and  which  were  not  disallowed  or  held  inValkl  tiy 
either  of  such  decrees.  But  no  purl  of  such  moneys  arising  from 
the  diRi)osl(ion  of  any  real  properly  of  decedent,  or  nny  portion 
thereof,  shall  be  applied  toward  Ihe  payment  or  any  judgment  lien 
estalilislied  by  the  decree,  except  where  such  proceeds  have  arisen 
from  the  ilisiiosition  of  such  real  properly,  or  a  portion  thereof, 
upon  which  said  judgment  lien  is  established  by  decree  as  eilstl.^E 
at  tlie  decedent's  death, 

G,  Out  of  the  r(-mainder  of  the  money  must  be  paid  the  ann. 
if  any.  which  has  t>een  found  to  be  due  to  the  executor  or  admin- 
istrator, u|)on  a  judicial  HCttlement  of  his  account,  after  appbrin* 
thereupon  Ihe  proceeds  of  the  personal  properly.  Bnt  this  mWlvl- 
sion  doi»s  uol  nntliorize  the  repnyinent,  lo  nn  executor  or  ndmin- 
istrator,  of  nny  sum  paid  by  him  to  a  ereditor  of  (he  decedent,  ex- 
ceeding the  proiMirlion  which  that  creditor  would  be  entitled  to 
receive  from  the  estate  of  the  di'cedent.  upon  the  distribntion  of 
all  the  aasels  of  the  decedent,  and  the  proceeds  ot  property  d"" 


posed  of  as  prcscriljed  in  this  fltle. 
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T.  Ont  ot  the  remnindpr  of  the  money  mnat  be  paii],  in  full,  the 
reneonable  funeral  expensps  of  the  dcoedent,  to  the  persona  whose 
claiiSB  therefor  were  eBtnblished  and  reeited  hb  debts  iu  the  flnt 
decree,  nnd  were  not  rejected  upon  tlie  aecond  henring. 

8,  Out  ot  the  remaiiiclec  ot  tfie  money  must  be  paid,  in  fn!l, 
the  other  debts,  which  were  eBtabllahed  and  recited  in  the  firat 
decree,  and  were  not  rejected  npon  the  second  hearing;  or,  if 
there  is  not  enouRh  for  that  purposi',  they,  or  so  much  thereof  as 
the  money  applienblu  thereto  wiil  pny,  must  be  pnid  in  tho  order 
prescribed  by  lnw  for  payment  of  a  decedent's  debts  by  nn  execa- 
tor  or  ndminiatrator  oat  of  the  personal  aasetB,  without  givloK 
preference  to  rent,  or  to  a  specinlty,  or  to  any  demand  oa  account 
of  an  actloD  pecidiDg  thereupon:  and  paying  debts  not  yet  dae, 
Dpon  a  rebate  ot  legal  interest. 

S.  Out  of  the  remainder  of  the  money  must  be  paid,  in  like 
manner,  the  debts  first  established  by  the  supplementary  decree,  or 
BO  much  thereof  as  the  remainder  will  pny. 

10.  If  any  surplus  remains,  it  must  be  distributed  among  the 
heirs  BQd  deriBees  of  the  decedent,  or  the  persons  claiming  under 
them,  and  among  those  persons  who  hate  presented  and  prored 
liens  upon  the  interest  of  those  heirs  or  deviaeex,  or  persons  claim- 
ing under  them,  which  were  cut  off  by  the  sale,  according  to  theit 
reeiiective  ri^ta  and  prioritfea,  as  established  in  the  supplement- 
ary decree.  But,  if  the  proceeds  of  ony  of  the  property  sold  have 
been,  or  were  to  be,  converti-d  into  personal  property,  pursuant  to 
a  direction  contained  in  the  decedent's  wiil,  the  surplus  proceed* 
of  that  part  of  the  property  must  l>e  pnid  to  the  persons  entitled 
thereto,  by  the  terms  of  the  will.  Any  [M-raon  having  a  right  of 
tenancy  by  the  curtesy  in  such  surplus  may.  If  he  so  elects,  receiTB 
therefrom  a  gross  sum  in  satisfaction  ol  such  right. 

I  STV4.  Dower  In  laadM  aadcr  eontr««l|  taoiv  ponpated. 

The  claim  of  dower  of  the  decedent's  wife,  in  real  property  held 
by  the  decedent,  under  a  contract  for  the  purchniie  thereof,  which 
must  be  satisfied,  as  prescribed  in  BUbdivision  third  of  the  last 
eection,  extends  only  to  the  annual  Interest,  during  lier  life,  upon 
one-third  ot  the  balance  remaining,  after  deductintc  from  the 
money  arising  upon  the  sale,  all  sums  due  from  the  decedent,  at 
the  time  of  the  sale,  for  the  real  property  so  conlrarted  and 
sold. 

SmUod  T2.    B.  S. 

t   vmi.  I'*iiada   set  npart   for   tlowert  how   liiTcsteA.   cte. 

The  surrogate  must  cause  a  sum  set  apart  for  a  widow's  dower, 
as  prescribed  in  the  last  two  seclions,  to  be  invested  by  the 
I'ounty  treasurer,  under  the  direction  of  the  surrogate,  in  the 
public  Bccurilies  of  the  Slate,  or  of  the  United  Slates,  or  in  per- 
manent mortgage  securities,  bearing  interest  payable  unnually,  or 
oftpcer.  The  interest,  or  other  income,  must  be  paid  by  the  connty 
treasurer  to  the  widow,  during  her  life.  After  her  death,  the 
county  treasurer,  under  the  direetion  of  the  surrogate's  court, 
aumifested  to  an  order  duly  entered,  must  sell  the  public  securi- 
ties, or  collect  the  sums  loaned  upon  mortgnge,  nnd  distribute  the 
proceeds,  less  the  costs  nnd  exncnses.  as  prescribed  in  the  last 
section  but  one.  for  Ihe  dlHtribmiin  of  the  remainder  of  the  money, 
after  satisfying  (be  claim  for  doiver. 

Id.,  n  SJ  taa  W.   S«e  I  2SV0.  post. 
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f  8T90.    [Am'a,  186Z.]    Id.|  nHtirt  DcIodkIbk  to  InOat,  ele. 

Where  aurplua  moae;  ie  distributed  to  aa  iufant-,  or  nbere  the 
interest  iu  t&e  proiiert^-,  representei]  by  it,  coiigisted  of  s  prece- 
'deut  estate,  and  a  remainder  or  reversion;  tne  dM:ree  must  provide, 
as  the  jiidgnieut  of  tlie  aupreme  court  would  provide,  iu  an  anak- 
gouB  caae,  for  tbc  investmeut  of  Ilie  moite;  in  the  public  MKori- 
ties  of  the  State,  or  of  tho  United  Slates,  or  for  the  loan  ttaereut 
secured  b^  bond,  end  by  morlgaRe  upou  unincumbered  real  prop- 
ert7  ivitbin  the  State,  worth  at  least,  exclusive  of  buildiags  Inere- 
UIHDD,  twice  the  sum  lent:  and  (or  the  iiaynieut  ol  the  income, 
until  tbe  majority  of  the  infant  or  the  determination  of  the  tem- 
porary Interest:  and  then,  tor  the  pajmeut  oC  the  principal  to  the 
p.'raou  or  persons  entitled  tberfto.  Or  where  surgilus  money  is 
distribulabfe  to  an  infant,  the  decree  may,  in  tbe  discrvtion  of  the 
Eurrogate,  direct  that  the  same  be  paid  to  his  general  Kuardian 
upon  tbo  lutter  giving  such  additional  security,  if  uny,  as  the  but- 
rogale  directs,  or  if  it  is  one  hundred  dollars  or  less,  that  it  be 
deposited  by  the  county  treasurer  in  a  savings  bank  or  trust  com- 
pany, desigualcd  by  the  surrogate,  nnd  tbtit  iLe  interest  or  in- 
come thereof  lie  applied  to  the  use  of  the  lutaut  until  its  majority. 
L.  isao,  <h.  ICO,  {)  1  DDd  3  (4  Bdm.  COS). 

I   aT6T.   Effect   upoa   proceedlBKa   under   tbla  title,    »t  ■■ 
■otlon  to  foreolonie,  etc. 

The  commencement  or  pendency  of  an  action  or  sppcial  proewd- 
ing,  having  for  its  object  tbe  sale,  eitber  absolutely  or  contingently, 
of  property  liable  tc  be  disposed  of  ns  prescribed  In  this  title;  or 
the  foreclosure,  by  advertisement,  of  a  mortgage  thereupon;  or  - 
any  proceeding  to  sell  such  property,  taken  pursuant  to  a  jndg- 
mcnt,  or  by  virtue  of  an  execution,  does  not  aCEect  any  of  the 
proceedings  takeh  as  prescribed  by  thin  title,  nnlesa  tbe  surrognif 
so  diretts.  After  making  a  decree  directing  a  mortgage,  leaae.  or 
sale,  tbe  surrogate  may,  and.  in  a  proper  case,  be  must,  ataj 
tbe  order  to  execute  the  decree,  with  respect  to  the  property 
affected  b;  the  action,  or  special  proceeding,  or  by  the  iimceraingc 
then  pendinr.  until  tbe  determination  thereof,  or  the  further  order 
of  tho  surrogate  with  reiipcct  thereto.  If.  in  the  course  thereof,  a 
sale  of  any  of  the  property  has  been  made,  before  making  the  de- 
cree in  the  surrogate's  court,  the  decree  must  provide  for  tlie  np- 
fUcatlon  of  the  aur[ilus  proceeds  bi'longing  to  the  decedent's  c«tate. 
(  such  a  ante  is  made  afterwards,  the  directions  contained  in  the 
decree,  relating  to  the  property  sold,  are  deemed  to  relate  to  thoM 
proceeds. 

Sm  Ia   1S«T.  rli,  <B8  <T  Edn,   14SI.   ini'd;  L,  ISII.  cb.  8M  9  Kdm.  HOi. 

)  2708.   [Am'd,  18»3.]    Snrplaa  moner  om  r»reeloBarc  ■«« 
otlier  ■a.lrH)  wlien  paid  to  mirroarBte. 

Where  real  proiKTty.  or  nn  interest  In  real  propiTty,  liable  t» 
be  disiwsed  of  ns  prcscrilKHl  in  this  title,  is  sold,  in  au  action  or  a 
special  proceeding,  s|>ecified  in  tbe  last  soctiou,  to  nntisfy  a  mort- 
gage or  other  lieu  thereupon,  which  accrued  during  the  decedent's 
life-time;  and  letters  testameutur^  or  letters  of  administration, 
upon  the  decedent's  estate,  iverc,  within  four  years  before  thv  sale, 
issued  from  a  surrogate's  court  of  the  Htnle,  fanving  jurisdiction  to 
grant  tliem;  tbe  surplus  money  must  be  paid  into  the  siirmgste'i 
court  from  which  the  letters  Issued  pursuant  to  the  prnvjRions  of 
section  twenty-five  Iiundred  and  thirty-seven  of  this  <xMie.  and  tb© 
receipt  of  the  county  treasurers  shall  be  n  sufficient  discharge  to 
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the  p^raoD  paying  BUcb  mODey.  If  the  sale  ivas  made  purBUant  to 
the  directions  containi^d  In  a  judgment  or  order,  the  surplus  re- 
maiDing  after  payment  of  all  the  lieuB  upon  the  property,  chsige- 
able  upon  the  proceeds,  which  existed  at  the  time  of  the  de- 
cMlent's  death,  must  he  so  paid.  If  the  sale  was  made  in  aoy 
other  manner,  the  snipliiB  exceeding  the  iien  lo  saliafy  which  the 
property  was  sold,  and  the  costs  and  expenses,  must,  within  thirty 
days  after  the  receipt  of  the  money  from  which  it  accrues,  be 
BO  paid  over  by  the  person  receiTing  that  money. 
I..  1803,  rb.  09.    8m  I  tV».    Bee  aln  Hiil«  01. 

I  ST»9.  [Am'd,  1881.]  Id.)  IioiT  dlatrlhnted. 
Where  money  Is  paid  into  a  Eurrogate's  court,  ns  prescribed  In 
the  last  section,  and  a  petition  for  the  diBpoBlIion  of  property,  as 
prescribed  in  this  title,  Is  pendiDg  before  liim;  or  is  prcBented  at 
any  time  before  the  distribution  of  the  money:  the  money  mnst 
be  distributed  as  if  it  wns  the  proceeds  of  the  decedent's  real 
property,  sold  pursuant  to  the  decree.  If  such  a  petition  Is  not 
pending  or  iireseoted,  or  if  a  decree  for  the  dispoaiiiou  of  the  de- 
cedent's property  is  not  made  thereupon,  a  veritied  petition,  pray- 
ing for  a  decree,  directing  the  distribution  of  the  money  among 
the  persons  entitled  thereto,  mny  be  presented  by  any  of  those 
persons.  Each  person,  ivho  would  be  entitled  to  share  in  the  dis' 
tribiitioii  of  the  proceeds  of  a  sale,  must  be  cited  to  show  cause, 
why  Riich  a  decree  should  not  be  made.  Service  of  the  citation 
may  be  made  upon  all  the  persons  designated  therein,  by  publish- 
ing tlie  same  in  two  newspapers  designated  as  prescribed  in  ar- 
ticle first  of  title  second  of  this  chapter,  at  least  once  in  each  of 
the  four  successive  weeks  immediately  prucedlng  the  return  day 
thercwf,  except  that  personal  service  must  be  made  upon  the  hus- 
tMind,  wife,  heirs  and  devisees  of  the  decedent,  and  also  upon  e^ery 
other  person  claiming  under  them,  or  either  of  tltem,  who  resides 
in  this  State.  Upon  the  return  of  the  citation,  the  rights  and 
priorlllea  of  the  persons  interested  roust  be  established,  and  a  de- 
cr(«  for  dlatribulioQ  must  be  made,  as  if  it  was  the  proceeds  of 
real  property  sold. 

L.  1867,  eta.  tISS,  1  2  (T  Edm.  143).  iDi'd:  L.  18T0,  cb.  ITO  <T  Bdm.  «M). 

rroVatv'B  dBtr  reapeflt- 

Kxcept  as  otherwise  apecialty  prescribed  in  this  title,  a  aecurity 
taken  or  an  investment  made,  pursuant  to  any  provision  thereof, 
mnst  be  taken  or  made  in  the  name  of  the  Co imty  treasurer,  add- 
ing his  official  title,  and  hia  successors  in  office.  Each  security  so 
taken,  and  all  the  papers  connected  therewith,  or  with  such  nn 
Investment,  and  each  lease,  taken  na  preacribed  in  this  title,  must 
be  Immpdiately  delivered  to  the  siirrocatc  for  his  approval;  and. 
when  approved  bv  him,  must  be  delivered  to  the  county  treasurer, 
who  muBt,  from  time  to  time,  collect  the  money  dne  thereupon,  and 
apply  It,  under  the  direction  of  the  aurrogate,  ns  prescribed  by  law 
for  that  puipoae,  or  for  the  application  of  the  money  represented 
by  the  socnnty. 

I  X801.  [Aaa'd,  1S»4.]  ReatltDtloii  (or  *■■«(■  ■nkaeaaeatlr 
dlaearercd. 

Where  a  decree  has  been  made  for  the  application  of  the  pro- 
ceeds of  real  property  lo  the  payment  of  the  decedent's  debts,  or 
funeral  expenses,  or  jadgment-Iiena  established  and  ordered  paid, 

SI  sot 
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as  prescribed  in  this  title,  and  asEetB,  which  sfaonld  hkir 
applied  thereto,  are  afterivardB  discovered;  or,  for  aii7  otber 
BOD.  money  or  other  pereoDal  property  of  the  decadent,  < 
should  have  been  applied  thereto,  afterwardB  cornea  to  the  I 
of  the  eiecutor,  adminiBtrator,  legatee  or  next  of  kiiij  the 
devisee  or  other  person  affRrieved  may  maintain  an  action  tc 
cure  reimbursemeat  therefrom. 
L.  18M.  cb.  T8D.  ^^ 


b,  Google 
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TITLE  VI. 
Proviaiona  relatmff  to  a  testitmentaiy  trustee. 

aat.  3803.  IntcmiedUte   ■ccouatlnc:   trben   TOlnntirf, 


Ise    l*    alio   cucn 


I     280a.   [Am'd,      1SB6.]    latevmedlKle     aoovaaUKCi     whea 


Any   truHtee  created   by   auy   lost  will  and   I ,    ,.   „^ 

[loiuted  by  aD7_  compvteDt  authority  to  execute  any  trust  created 
Uf  Kuch  last  will  and  testa  meat,  may  at  any  titne  lile  an  ioterme- 
(linte  account,  and  may  also  auuually  render  and  finally  judlciallj- 
■ettle  his  accounts  before  the  surrogate  of  Ihe  counly  haviuK  Jnrla- 
diL-ttoQ  o(  the  estate  or  trust,  iu  the  manner  pi-ovided  by  law  for 
the  Gnal  judicial  settlement  of  the  accouats  of  eiecators  and  afl- 
niinistrators,  and  may  for  tbat  iiurpose  obtain  and  serve  in  the 
Bamo  manner  the  necessary  citations  requiring  all  i)erBc>as  intei^ 
cBted  to  attend  such  final  settlement;  and  (he  decree  of  tie  but- 
rotate  on  such  final  settlemeut  moy  be  njipealed  from  in  the 
liiaatter  providecl  for  an  appeal  from  a  decree  of  a  surrogate's 
court  on  the  final  settlement  of  the  aeconiils  of  an  oiocutor  or 
administrator,  and  the  like  proceedings  fhall  be  had  on  such  ap- 
peal: in  all  such  annual  aceonntinga  of  such  trusteeR,  the  snrro- 
Kaie  before  whom  such  accounting  may  be  hnd  shall  allow  to 
tbe  trustee  or  trustees  the  same  eomponsation  for  his  or  their 
services,  by  way  oC  commission,  as  are  allowed  by  law  to  exeeu- 
tofs  and  ndministratoni,  besides  thrir  just  and  reasonable  ex- 
penses therein;  and  also  the  additional  allowance  provided  for  in 
section  twenty-fiyc  hundred  and  sixty-two  of  this  act;  the  decree 
of  the  surrogate  on  auch  final  annual  settlement  of  an  account  pro- 
vided for  in  this  section,  or  the  final  determi nation,  decree  or 
judgment  of  the  appellate  tribiirml  in  case  of  appeal,  shall  have  the 
a.iine  force  and  efteet  as  the  decree  or  ju'lgmciif  of  an.v  other  court 
of  competent  jurisdiction  on  the  finnl  settlement  of  such  accounts, 
and  of  the  tnntters  relating  to  such  tmst  n-hicli  sbnll  Lave  been 
embraced  in  snch  accounts,  or  litigated  or  determined  on  sncfa 
nettlement. 

I.  TOO),  itprl  1-.  1WT.  ch.  7B2,  I  I  (i  Mm. 

mpdlBorr. 

_  a  person  inlerested.  absolutely  or  contln- 
r  fund  in  the  hands  of  a  testamentary  tni»- 
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tet',  or  ill  the  Bupliculion  thereof,  or  of  the  Income  or  oII>«r  pro- 
ceeds (bereof,  the  surrogate  may,  in  hie  diHCTelioa,  luake,  a>  anr 
time,  aa  order  requiring  a  teiilameiilarj  trustee  to  ceiiiler  an  intet- 
medlale  account. 

Uiied  on  L.  1806.  ch.  lis  (8  Edm.  TOO),  ond  I..  ISIIT.  ph.  782,  t  1  IT  Edn. 
IST);   L.   ISTl,  cb.  462  <D  Edm.  M);   L.   liMB.   Fb.  ai8. 

{  2804.  Petlllon  to  eompvl  pnymrBl  of  tettt,  Ivcacy,  etc. 
Where  a  iwrsoa  is  entitled  liy  the  terms  of  Ihe  will  to  the  pay- 
rueiit  of  money,  or  the  delivery  of  personal  pronerty  by  a  teata- 
iiu'iitary  trustee,  he  may  proeeut  to  the  aurroKute  a  court  a  written 
]>c'iiiiou,  duly  veriQed,  eettitiR  (ortti  the  facts  nhiih  en.ille  him  to 
ill!.'  peymout  or  delivery,  and  praying  for  a  decree,  dlrectioK  paj- 
nient  or  delivery  accordingly;  and  that  tlie  testniucntfiry  truitee 
mny  bo  ciled  to  show  enuee  why  such  a  decree  shouid  not  be  mad& 
It  the  petitioner  ie  so  entitled,  only  upon  the  happeulus  of  a  coih 
liugency.  ur  utter  the  expiration  of  a  certain  liiut-,  he  miut 
show  in  his  petition  that  his  clglit  to  the  money  or  udicr  property 
has  become  absolute.  Upon  the  preaentBlfon  of  the  [Ktitlon,  th* 
surrogate  must  issue  a  citation  accordingly. 

Id. 

I  2805.   Id.t  ppoceealDca  upon  retarB  of  cltBtlaa. 

Upon  the  return  of  a  citation,  issaed  as  prescribed  In  the  lait 
Rectlon.  if  the  testamentary  trustee  files  a  written  nngner.  duly 
verified,  setting  forth  facta,  nbich  show  that  It  l<t  donbtfni. 
whether  the  petitioner's  claim  ia  valid  and  lej;nl,  and  denying  it* 
validity  or  legality,  absolutely  or  upon  hia  information  and  bAiet, 
a  decree  must  be  made  dismissing  the  petition,  without  prejodie* 
to  nn  action  in  behalf  of  the  petitioner  for  an  accounting;  other- 
niee,  the  surrogate  must  hear  the  sllegations  and  pmofa  of  tht 
parties,  and  must  make  such  a  decree  in  the  prcmijies  ns  jnstlet 
requires.  In  a  proper  caee,  the  decr««  may  require  the  teata- 
raentary  trustee,  who  Is  unable  to  deliver  personal  property,  to 
which  the  petitioner  is  entitled,  to  pay  the  value  thereof. 

1  Z806.  Iil.i  otker  peraoDB   Interfsted  to  be   ritpd. 
Where  it  appears,  uiwn  the  presentation  of  a  petition  aa  pre- 
scrltied  iu  the  last  ceclion  but  one,  that  a  decree  made  pnnaalt 
to  the  prayer  thereof,  might  affect  the  rights  of  other  persona  wldi 

respect  to  the  estate  or  fund  held  by  the  tpstnnientnry  trastee, 
the  citation  must  also  be  directed  to  those  persons.  Where  that 
fact  npiieara,  tipon  the  return  of  the  ritation,  or  upon  the  hearfnc, 
and  it  also  appears  presumptively  that  the  petitioner  Is  entitled  to 
a  decree,  all  the  iicrsons,  whose  rlglits  may  be  so  affected,  mmt 
be  brought  in  by  supplemental  citation  before  a  decree  is  made. 

1  XS07.  'When  aarrOKSle  mnr  cAinpel  iadlolnl  •ettlcaemL 

In  either  of  the  following  casen,  the  snrroicnle's  conrt  may,  ffon 
time  to  time,  compel  a  judicial  settlement  of  the  accoant  of  a  tn- 

1.  Where  one  year  lins  expired  since  the  will  was  admitted  to 

2.  Where  the  trustee  has  been  removed,  or,  for  any  other  T*i"  ■ 
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to  he  ciecuitii:  bo  tbat  the  porsona  bpneficiully  interested  are,  by 
the  tpriiiH  of  tlie  will,  or  by  operntioii  of  Inw,  ttiiided  to  receive 
sii;  money  or  other  perBOUul  pruixTly  from  ihe  truatec. 

1  2MS.  Wk»  n^r  apply  ihereroF. 

A  petition,  praying  for  a  judiciul  settlement,  as  prescribed  in 
the  last  section,  aud  that  the  testa ui en turj  trustee  may  be  cited 
to  show  eauae,  nliy  he  Bliould  tiut  render  end  settle  bis  account, 
may  be  prcBeiited,  by  any  persou  beut'Bcially  iuterested  in  the 
execution  of  any  of  the  trusts;  or  by  any  person  in  behalf  of  an 
iufant  so  l)eiielicially  Interested;  or  by  a  surety  in  the  bond  of 
the  testamentary  trustee,  given  ns  prescribed  in  this  title,  or  by 
the, legal  representative  of  such  ii  surety.  Upon  the  preseDtatlon 
of  the  petition,  the  surrogate  must  isDue  a  citation  accordlugly, 
unless  the  account  of  the  testamentary  iriistee  has  been  judi- 
cially settled,  within  a  year  before  tlic  t>etllion  is  iireseDtcd;  in 
nhich  eaite,  the  surrogate  may,  in  bis  discretion,  entertain,  or 
decline  to  entertain,  the  petition. 

I  asoo.  Proeeralnsa  apon  rctnFn  of  oltalloH. 

Sections  2127  and  2728  of  this  iitt  apiilj-  to  the  jirowediags 
upon  a  citation,  issued  as  preseribeil  in  the  last  section,  and  to 
the  testamentary  trustee  to  whom  the  citation  is  directed. 

I  S81(^  Jiidlcla.1  KettleHicBt  on  petition  ■>(  trustee. 
When  one  year  has  expired  since  the  probate  of  the  will,  or 
when  the  trusts,  or  one  or  more  distinct  and  separate  trusts, 
created  by  the  will,  have  been,  or  arc  ready  to  be,  fully  executed, 
a  testamentary  trustee  may  present  to  the  surrogate's  court  a 
petition,  duly  verified,  setting  forth  the  facts,  and  praying  that 
nis  account  may  be  judicially  settled:  and  that  all  the  persons 
ivfao  are  entitled,  absolutely  or  contingently,  by  the  terms  of  the 
will,  or  by  operation  of  law,  to  share  in  the  fund,  or  in  the 
proceeds  of  proiierty  held  by  tbe  petitioner,  as  a  part  of  hi» 
imcr  niiLjr  he  cited  to  attend  tbe  setili'iuent.  Thereuiion  the 
-ttc  must  issue  a  citation  accordingly.  Sections  27^,  2730, 
r:tl  ot  Iliia  act  apply  to  the  proceedinKs  upon  the  retnrn  of 
a  citaliuti,  IsHued  as  prescribed  in  this  section,  and  to  the  testa- 
mentary trustee  wliose  account  is  to  be  settled.  Any  person, 
although  not  nami'd  in  the  citation,  who  is  beneficially  intereHled 
In  the  estate  or  fund  which  came  to  the  petitioner's  hands,  or 
in  the  proceeds  thereof,  or  In  the  applientjon  of  that  estate  or 
fund,  or  of  the  proceeds  Ihereot.  is  entitled  to  appear  upon  the 
bearing,  and  thus  make  blniHelf  a  party  to  the  special  proceeding. 

I  ZSll.  Certain  provliloBB  of  title  fonrtia  wade  ap- 
plleable. 

ftrctiona  2T34  to  2737,  both  ineluslTC,  sections  2730  to  2741, 
both  Inclusive,  and  sections  274:1,  2744,  and  2740  ot  this  act, 
apply  to  and  regulate  the  tike  mnttera.  where  a  testamentary 
tmstee  acconnts,  as  prescribed  in  this  title;  eneept  as  otherwise 
prescribed  in  the  next  two  sectlonH.  To  each  account,  filed  as 
preBcribed  in  this  title,  mtist  be  annexed  an  aflidnvit.  in  the  form 
prescribed  in  section  2733  of  this  net,  for  the  nffldsvit  to  be 
annexed  to  the  account  of  an  executor  or  administrator:  except 
that  tbe  expression,  "  the  trusts  created  by  the  will ".  with 
■uch  other  description  of  the  trust,   as  is  necessary  to  identify 


T& 
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I  2S12,  SnrroKKle  to  determine  controveralca)  proy*r- 
(loD  mar  be  rvtBlned. 

Upon  a  judicial  settleinetit  oC  the  account  ot  a.  teatamentarr 
tniBtee,  a  coQtroversy  which  arises,  reBprctius  the  right  of  a 
party  to  ebare  in  the  moDer  or  other  pcreonnl  property  to  be 
paid,  distributed,  or  delivered  oyer,  must  be  determined  in  the 
aniiie  manner  a»  other  issues  ore  determined.  If  such  a  mn- 
troverey  remains  undetermined,  after  the  deter  oilnation  of  all 
olhcr  queBtions  upon  which  the  distribution  of  the  fund,  or  th« 
delirery  of  the  personal  property  depends,  the  decree  must  direct 
tlint  (1  sum,  snffleient  to  satisfy  the  claim  in  controTersy,  or  the 
propurtion  to  which  it  is  entitled,  together  ivith  the  probable 
lunoiint  of  the  interest  and  costs,  nud,  if  the  case  so  requires, 
that  the  persona!  property  in  coutroveray,  he  retained  in  the 
bauds  of  the  aceountiog  party;  or  that  the  money  be  deposited 
in  a  safe  baalc  or  trast  company,  subject  to  Uie  surrofcste's 
order,  for  the,  purpose  of  beiug  applied  to  the  payment  of  the 
claim,  when  it  Is  due,  recovered,  or  settled;  and  that  so  much 
thereof,  os  is  not  needed  (or  that  purpose,  l»e  atcerwarda  di»- 
tributod   acccrrdiuK  to  law. 

t  2813.  Effect  of  deoree. 

A  decree,  made  npon  a  judicial  settlement  of  the  account  of 
a  testumentan'  trustee,  ns  prescribi^  In  this  title,  or  the  judfrment 
rendered  upon  an  nptieni  from  such  a  decree,  has  the  BDine  force. 
as  a  judtcment  of  the  supreme  court  to  the  same  effect,  as  againrt 
each  parly  who  was  duly  cited  or  appeared,  and  every  person 
who  would  be  bound  by  riach  a  judgment,  rendered  in  an  actioit 
lietween  the  same  parties. 

I  ZH14.   HeiilKBBlloB   ot  traat. 

A  testamentary  trustee  ma^,  nt  any  time,  present  to  the  snrro- 
Kate's  court  a  written  petition,  dniy  verified,  praying  that  hii 
account  may  be  judicially  settled:  that  a  decree  may  thereupon 
be  made,  allowing  him  to  resign  his  triist,  and  discharKing  nim 
accor<1inf!ly;  and  that  nil  persons  who  arc  entitled,  absolutriy 
or  contingently,  by  the  terms  of  the  will  or  by  operation  of  law, 
to  share  in  the  fund  or  estate,  or  the  proceeds  of  any  property 
held  by  the  petitioner  as  a  part  of  his  trust,  may  be  cited  to  show 
cause,  why  such  n  decree  should  not  be  made.  The  petition 
must  set  forth  the  facts  upon  which  the  appllcr.tion  is  ronoded; 
nnci  it  must,  in  all  other  respects,  conform  to  a  petition  presented 
for  .T  jndiclnl  settlement  of  the  account  of  a  testamentair  tmstee. 
as  pi'eseribed  in  this  title.  The  surrogate  may,  in  his  diacretion, 
enlertaln  or  decline  to  entertain  the  petition.  If  be  eatertalni 
it,  the  proceedings  must  be,  in  all  respects,  the  same  as  upon  a 
petition  for  n  judicial  settlement  of  the  petitioner's  account, 
cscept  that,  upon  the  hearing,  the  surrogate  must  Erst  determine. 


_j  ordpr  accordingly,  and  allowing  the  petitioner  to  acconnt, 
for  the  purpose  of  being  discharged.  Upon  the  petitioner's 
fnlly  nccounlinjr.  and  paying  all  money  belonging  to  tbe  tmtl, 
and  delivering  all  books,  papers,  and  other  property  of  the  tmit 
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In  hia  haudfl,  either  into  the  surrogate's  court,  or  ob  the  aurro 
sate  directs,  a  decree  may  be  made,  acceptitig  his  reeixuatioo, 
and  discharging  him  according!;. 
au  Ik  1810,  cb.  BBS,  I  3. 


I  281S.  Petition  for  secaFltr  from  totnmentarr  t 

Any  pcrsoa,  beneSciBll;  interested  In  the  execution  of  the 
trust,  jaay  present  to  the  surrogate's  court  a  written  petition, 
duly  verified,  setting  forth,  either  upon  hia  knowledge,  or  upon 
his  Information  aod  belief,  any  fact,  respecting  a  testamentary 
Irnstee,  the  existence  of  which,  if  it  was  interposed  as  an  ol>- 
'  -'■--    '-I   granting   Jotters  testamentary   to   a    person    named' 

>r  in  a  will,  would  make  it  necessary  tor  such  a  person 

..  „.  ;  security,  In  order  to  entitle  liimself  to  Iftlers;  and  pray- 
ing for  a  decree,  directing  the  testamentary  trustee  to  gi'e 
aeciirily  for  the  performance  of  his  trust;  mid  that  he  may  be 
cited  to  show  cause,  why  such  a  decree  should  not  be  made. 
Upon  the  presentation  of  such  a  petition,  the  surrogate  must 
issue  n  citation  accordingly.  Upon  the  return  of  the  citation, 
s  decree,  requiring  the  testameotary  trustee  to  give  such  security, 
may  be  made,  in  a  case  where  a  person  so  named  as  executor 
can  entitle  himself  to  letters  testamentary,  ooly  by  giving  a  bond; 
but  not  otherwise. 

I   SSIS.   Seonrllri   how    Btven. 

The  security,  given  as  prescribed  In  the  last  section,  mnst  be 
a  bond  to  the  same  effect,  and  in  the  anrae  form,  as  an  executor's 
bond.  Gacli  provision  of  this  chapter,  applicable  to  the  bond 
of  an  executor,  or  to  the  rights,  duties,  and  liabilities  of  the 
parties  thereto,  or  any  -of  them,  including  the  release  of  the 
sareties,  and  the  giving  of  a  new  bond,  apply  to  the  boaC  ao 
given,  and  to  the  parties  thereto. 

I    SBSIT.  Rcuavnl    of   trstiiiiieiitarr  (rnatcc. 

In  either  of  the  following  cases,  a  person  beneficially  interested 
in  the  execution  of  the  trust,  may  present  to  the  surrogate's 
canrt  a  Written  petition,  duly  verified,  setting  forth  the  facts, 
and  praying  for  a  decree  removing  a  testamentary  trustee  from 
hia  trast;  and  that  be  may  be  cited  to  show  cause,  wh;*  ii  ch  a 
decree  shonld  not  be  made-. 

1,  Where,  if  he  was  named  in  a  will  as  executor,  letters  tes- 
tamentary would  not  be  issned  to  him,  by  reason  of  his  personal 
disqnallG cation   or   incompetency. 

2.  Where,  by  reason  of  his  haviuR  wasted  or  Improperly  ap- 
plied the  money  or  other  property  in  his  charge,  or  invested 
monev  in  securities  nnauthorized  by  law,  or  otherwise  improvi- 
dently  managed  or  injured  the  pro[>erty  committed  to  hia  charge, 
or  by  reason  of  other  misconduct  in  the  execution  of  his  trust, 
or  diahonesty,  drnnkenness.  improvidence,  or  want  of  under- 
Btaodlng,  he  is  unfit  for  the  due  execution  of  hia   Irust, 

3  Where  he  has  failed  to  give  n  bond,  as  required  by  a  decree, 
made  as  prescribed  in  the  Inst  two  Fprtiotis;  nr  has  wilfully 
retimed,  or  wJthout  good  cause  neglected,  to  obey  a  direction' 
of  the  anrrogate,  contained  in  any  other  decree,  or  in  an  order, 
made  as  prescribed  in  this  title;  or  any  provision  of  law,  r^tinC 
to  th»  discharge  of  his  duty. 

SB.B.no,A.l,gT. 
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I  !1H18.    lAm'd,  IMU,  IMOS.]     Appatutnrnt  of  ■nrveiiBOr. 

Whi'ii  K  tHTKDll  uaiiied  in  a  wiU  nH  mile  ti'stampntary  tnintw 
i]ip«  iirii)r  III  Ille  tirohate  of  the  will,  or  hy 
writiiif;  rfiiiiuiii-rH  hix  BniHjliilUK'nt,  ut  wiwa.  u 
trnsti-e  dtpx,  or  bei-omes  a  lanalic,  or  is  by  a  decree  of  thp  i-nr- 
rogatc's  ratirt  removed  or  allowed  to  reaigii,  aDd  the  trust  M-i 
not  Ix-eii  riilly  ex:eijiil<Kl,  the  Bnme  conrt  luay  eiipoint  hU  KUt- 
oexsor,  unleiin  BU<'h  ao  apiralntincDt  wonld  coutraTpnc  tbc  expiw* 
terniH  of  tho  will.  Where  one  of  two  or  more  peraoii.i  namrd 
in  a  will  ns  testamentary  trustees  dies  iirior  to  tlip  probate  ot 
the  will,  or  by  an  instrument  in  writinit.  renounces  his  or  their 
appointment,  or  where  one  of  two  or  more  testamentary  trustees 
dies  or  bei'omes  a  Inuatir,  or  ia  by  a  decree  of  the  sum 
court  removed  or  allowed  to  resign,  a  succeBnor  shall  i 
appointed,  except  where  such  appointment  is  necessBry  in  order 
to  comply  with  the  express  terms  of  the  will,  or  unless  the  samr 
court,  or  the  supreme  court,  shall  be  of  tlie  opinion  ihat  ih.' 
appointment  of  a  successor  would  be  for  the  benefit  of  the  cestui 
line  trusL  Tltiless  and  until  a  successor  ia  appointed  the  remiin- 
inc  trustpp  or  trustees  may  procepd  and  execute  the  trust  w 
fully  as  if  such  trustee  (or  trustees)  had  not  died,  renounced, 
become  n  lunatic,  been  removed  or  resiened.  Where  n  decrcr 
removins  n  trustee  or  discharging  him  upon  his  resignation  does 
not  designate  his  successor,  or  the  perHon  designated  therein  doei 
not  qualify,  the  successor  must  be  appointed  and  must  qtmlifr 
hi  the  manner  prescribed  by  law  for  the  appointment  and  qnaK- 
ficiition  of  an  ndministralor  with  the  will  annexed. 
^t^mch^.K^lSH  B.  S.TSO,  ch.  1,11  (8,71;  L.  18M,  eh.MSiL.  itOS,  cb.RL   Id 

I  2R1ft.  PraeeedfnKM  where  (eatameatupy  triistr«  ■■  >ls* 
exeentop  op  ■tdmlnlnlra.tnr. 

Where  the  same  person  is  a  tentamentnry  tnistee.  and  also  the 
executor  of  the  will,  or  an  Rdmintntrator  upon  the  sniiie  enlatr. 
proceedings  taken  by  or  sgainst  him,  as  prescribed  in  this  tii)f. 
do  not  affect  liim'  as  executor  or  administrator,  or  the  crediior' 
»f,  or  persons  interested  in,  the  general  estate,  except  in  one  of 
the  following  cnses: 

1.  Where  he  presents  a  t>etition,  prnying  for  the  revhcatioa  of 
his  letters,  he  may  also.  In  the  same  petition,  set  forth  the  facts, 
upon  showinf!  which  he  would  be  allowed  to  resign  as  tests- 
nientnry  trusti-e:  and  may  thereupon  pray  for  a  decree  allowiDg 
him  so  to  resign,  and  tor  a  citation  accordingly. 

2.  Where  a  person  presents  n  petition,  praying  for  the  revoca- 
tion of  li'Iters  issued  to  an  executor  or  administrator:  and  any 
of  the  facta  set  forth  in  the  petition  are  made,  by  the  provisions 
of  this  title,  sufhcient  to  entitle  the  same  person  to  preomt  ■ 
petition,  praying  for  the  removal  of  a  testamentary  trustee:  tli# 
petitioner  may  pray  for  a  decree,  removing  the  perwm  complained 
of  in  both  capacities,  and  for  a  citation  aceordingty. 

In  either  ease,  proceedings  upon  the  petition  for  the  resigiw- 
tion  or  removal,  as  the  case  reqnires.  of  the  lefltamentary  tru<ttee. 
and  for  the  judicial  settlement  of  bis  account,  may  he  taken,  as 
prcscril)pd  in  this  title,  in  connection  with,  or  separately  from, 
the  like  proceniings  upon  the  petition  for  the  revocation  of  the 
letters,  ns  the  Burrogate  directs. 

I  attXtl.  Applteatloii  of  thU  title. 

The  provisions  of  this  title  apply  to  a  trust  created  hy  the  wdl 
of  ft  resident  of  the  State,  or  relatinic  to  real  property,  sttmtvd 
within  the  State,  without  retrnrd  to  the  residence  of  the  tnistM', 
or  the  time  of  the  execution  of  the  will. 
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TITLE  Vn. 

Froviaiona  relftting  to  a  guardian. 

I.'  SniwrTUIaii  ind  coDtiol  of  ■  leDanl  cuardUn.    Bettlinwnt  <I  U> 
a.  Outdlin*  (ppolnled   b^   will  or  (t«ed. 
AHTICLB  FIRST. 

Appotntit^iittTvmovaliarui  rvrignation  of  a  general  guardian 

See.  3B31.  Pdw«  Df  cxiDrt  Co  uppolat  suBcdian, 


98>T.  Appolntmi^Dt  of  ttnipanrj  riirdlia  tor  lutaat  luUtsc  lourtMn. 

SB38.  Tmn  of  oOlf^e  of  temporarr  fuardLan^ 

38S9-  Inquiry    jib    Io    Tfllue    oT    prtmprtj. 

SUO.  QullflfrDtJon  of  gnirdlMD  of  pn>p«rtT. 

3811.  Id.;  or  (oirdlaD  of   penoa. 

3S3S.  IVbcn  li^ItErs  nny  tw  rrvolieil  tor  mlKonduct.  «tc. 

S83S.  CNdIIod:   taeirlng;   decree. 

3B34.  SupenUon  of  ku>"1I*ii;  eSect  tlifrKir. 

ggjB.  AppDntlon  b;  giunlian  for  raTociUoD  of  Mler*. 


S8M.  KffKt  of  ■DCIUirr  lettcn. 

3H1.  AppUoatlon  ot  tbs  lut  KctUin  to  former  guardlau. 

I  9891.  Po-wer  of  ponrt  to  appoint  Bnardlana. 

The  BUrroKale'B  court  lisB  tbe  like  t>ower  and  authority  to  ap- 

KiDt  a  general  guardian,  of  the  persou  or  ot  tile  property,  or 
th,  of  an  infant,  ivhirh  tlie  chancellor  hatl,  on  the  thirty-firBt 
day  of  December,  eitchteeu  hundred  and  forty-sii.  It  lias  also 
power  and  authoHty  to  apnolnt  a  general  guardian,  of  thp  I'ersun 
or  of  the  property,  or  both,  or  an  infant  whose  father  or  mother 
ia  liTiug,  and  to  appoint  a  general  guardian,  of  the  property 
only,  of  an  lofant  married  woman.  Such  power  and  authority 
muat  be  eierciaed  in  like  manner  ae  they  were  exercised  by  the 
court  of  chancery,  aubject  to  the  proviBionB  of  this  act.  The 
same  person  may  be  appointed  guardian  ot  an  infant  In  both 
opacities;  or  the  guardianship  of  the  peraon  and  ot  tbe  property 
may  be  committed  to  different  persona. 

1  B.  8.  Ifil,  i  e  (2  Bdm.  IGT);  L.  ISTO,  cfa.  841  (T  Edoi.  TIS):  L.  lS7t,  «b. 
TOe  (9  Edm.  IBZ).  Sc«  Bole*  BS-M. 

I  XfUBL  FelltiOB  for  appolntmenti  br  Infant  oTer  fonrtera. 
In  either  of  the  following  cases,  an  infant  of  the  age  ot  fourteen 
years  or  ilpwards,  may  jprcaent,  to  tbe  surrogate's  court  of  the 
coDDty  In  which  he  reefdes:  or,  if  he  is  not  a  resident  of  the 
State,  to  the  surrogate's  court  of  the  county  in  which  any  of  faia 
properly,  real  or  personal,  is  situated;  a  written  petition,  duly 
Tenfied,  setting  forth  the  fuels  upon  which  the  juriedicllon  of 
tbe  eoart  depends,  and  proyiug  for  a  decree  appointing  a  general 
■poardian,  either  of  his  person,  or  of  his  oroperty.  or  both.  n«  the 
case  requires;  and,  if  necessary,  that  (he  pemonw.  entitled  by 
law  to  be  cited  upon  such  an  application,  may  be  cited  to  show 
canae,  why  such  a  decree  should  not  be  made: 


r 
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1.  Where  sucb  a  geaeral  gunrdiau  bSB  not  been  du^  ■_. 

either  by  a  court  or  comptlent  juriBdicUon  o(  the  St>l«. 

the  will  or  deed  ot  bU  father  or  mother,  admitted  to  probaU  ■ 
authenticated,  and  recorded,  as  prescribed  in  section  2Sil  f 
this  act. 

2.  Where  a  general  guardian  ao   appointed   has  died. 

iacompetent  or  diBQualified;  or  refueea  to  act;  or  haa  been  n 
moved;  or  where  his  term  of  office  has  eipired. 

Where  the  petitioner  is  a  non-reaident  married  womaji,  and  d 
petition   rclatcH  to  peraonal  property  onlf,  it  mast  affirmatii   ' 
abow  that  the  property  is  not  aubject  to  the  control  or  dimpc^ 
ot  her  husband,  by  the  law  of  the  petitioner's  residence. 

a  R.  B.  ISO.  1  t  <3  Edm.  IBT);  L.  IBTO,  ch.  BS  (7  Edm.  Set);   U  1811,  4 

g  8623.  Cantcnl*  of  pelltloni  dtallOD. 

A  petition,  presented  as  prescribed  In  the  last  aection,  i 
also  state  whether  or  not  the  father  and  mother  of  the  pef^ 
are  known  to  l>e  liTlng.  If  either  of  them  is  known  to  be  _. 
and  the  petition  does  not  pray  that  the  father,  or,  if  he  ia  d 

that  the  mother,  may  be  appointed  the  general  guardian,  it  i 

set  forth  the  drcmnstances  ^-hich  render  the  appointmuit  i 
another  person  ei:?edieot:  and  must  pray  that  the  father,  k  | 
he  is  dead,  that  the  mother,  of  the  petitioner  nay  be  atedTlj 
show  cause,  why  the  decree  should  cot  be  made.  A  dt 
issued  to  the  father  o(  the  petitioner,  must  be  aerred  at 
ten  days  before  it  is  returnable.-  Where  the  case  is  within 
division  second  of  the  last  section,  the  petition  must  prajr 

the  person   formerly  appointed  general   gnardian  may    be   i_ , 

unless  it  Is  abown  that  he  is  dead.    The  surrogate  must  liiin^%"j 
latives  of  the  infiolS 


B  practicable,  what  relatives  o 


reside  in  his  county:  and  be  may.  in  hiu  diHcretion,  cite  anr  n^| 
live  or  class  o(  relatlxes  of  the  infant,  residing  in  that  coinlKJ 
or   eUe where,    to   show   cause   why   the   prayer   of   the        — -■— 

afaonld  not  be  granted. 
L.  18TO,  cb.  Ml   (T  Edm.  TIS). 

I  28&4.   Id.i  where   DetlHoner  !■  ■  married  womai 

The   last  section   applies,   where    the    petitioner  la  a   i    _ 
woman;  except  that  her  husband  must  also  be  cited,   and  tm 
the  Burrogatc  may,  )n  bis  discretion,  malce  a  decree,  ap^oinliis 
a  Kuardian   of   her   property,   without   dttog   her  father   or  kir  ' 

mother. 

f  282B.   AppotBtment  of  snardlaa. 

Upon  the  return  of  the  citnlion,  the  surrogate  moat  make  amek 
a  decree  In  the  premises,  as  Justice  reQulres.  He  may,  ts  kft 
discretion,  hear  allegations  and  proofs  from  a  pn«oa  not  *  {MrtT. 
Where  a  citation  is  not  issued,  the  eurragate  mnst,  upon  the  «•- 
sentatinn  of  the  petition,  inquire  into  the  drcamstmnccs.  nt 
the  purpose  of  such  an  inquiry,  or  of  an  inqniry  Into  the  amoi  — 
of  security  to  be  required  ot  the  guardian,  he  may  Issae  *,  ■__ 
poena,  requiring  any  person  to  attend  before  him,  to  testily  !*• 
Bpecting  any  matter  involved  therein.  If  he  is  aatisfled  that  Ap 
allegalinnH  Of  the  oetition  are  true  in  fact,  ami  that  the  iotenata 
of  the  infant  will  be  promoted  by  the  appointment  ot  a  nenetal 
guardian,  either  of  bia  perfion  or  of  hia  property,  he  mnat  make 
a  decT«e  accordingly,  except  that  a  guaraan  of  the  peraon  of  a 
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married  woman  Bboll  not  be  appointed.  In  a  proper  caw,  he 
may  appoint  a.  Eeacrnl  guardinn  in  one  capncity ,  without  a  cita- 
tion and  issnc  n  citation,  to  show  caase  ngtiiDat  the  appointmeat 
of  a  general  guardian  in  the  ot  tier  j:a  pa  city. 

2  R.  3.  IBl,  ]  0  (2  Edm.  IBT). 

I  8SX6.   6aBF«lBB  to  be  nOBtlaate*  kT  Infut. 

A  EunrJinn,  appointed  upon  the  application  of  an  infant  of  the 
age  of  ronrtecn  yeni's,  or  upwards,  ax  prescribed  in  this  article, 
must  be  nuniiunled  lij'  the  lufaut,  subject  to  the  approval  of  the 
surrogate. 

3  It.  B.  IN),  E  *  (2  Edm.  IST). 

I  XHST.  AppolBtmeBt  of  tenpamry  vna'dlan  for  latant 
naAer  fourteen. 

A  relative  of  an  Infant  under  fourteen  yeara  of  age,  or  any 
other  person  in  behalf  of  Bueh  an  infant,  may  present^  to  the 
surrogiuc's  court  of  the  county  in  which  the  infant  reeides;  or. 
if  he  iu  not  a  resident  of  the  State,  to  the  sun-ogatc's  court  of 
the  county  in  which  nny  of  the  infant's  proiicrty,  real  or  personal, 
litiiated;   a,   written   setitiun,   duly   verilied,   Betting  forth  t' 


facts,  upon  which  the  Jnriadicliou  of  the  court  depends,  and  pro 

iug  for  a  decree  appointing  a  guardian  of  the  person,  or  of  the 

property^  or  lioth,  o(  tlie  infant,  to  serve  nnlil  tlie  infant  attains 


the  age  of  fourteen  years,  and  n  succeNsor  lo  tlie  guardiu.  __ 
appointed.  The  ensea  in  which  auch  a  guardian  may  be  apiminted, 
the  contents  of  the  petition,  and  the  proceedings  thereupon,  are 
tlie  anme,  as  iireseritied  in  tlic  foregoing  sections  of  this  article, 
with  ree:>ect  lo  the  appointment  of  a  general  guardian,  upon  the 
lietltion  of  nil  infant  of  the  agi'  of  fourteen  years  or  upwards;  ex.- 
(.-ept  that  the  surrogate  must  nominate,  as  well  as  appoint,  the  tem- 
porary  guardian. 

3  a.  e.  IGI.  }  D  (2  Edm.  IDT). 

I   2828.  Term  ot  oOlce   of  temporal^  cvardlaB. 

The  term  of  office  of  a  guardian,  appointed  as  prescribed  in  the 
last  sectinti.  expires  when  the  infant  attainn  the  age  of  fourtecD 
years.  Hut  after  the  infant  attains  thnt  age,  the  person  so  an- 
pointed  cnntinucH  to  retain  all  the  powers  and  authority,  and  Is 
Ruhiect  to  all  the  duties  and  liabilities,  ot  a  guardian  of  the  per- 
son, or  of  the  property,  or  both,  purHuant  to  his  letters;  until 
his  Huccesiior  is  ap-iointed  and  has  qualified,  or  until  his  letters 
are  revoked,  for  some  oilier  cause,  by  the  denree  of  the  surrogate's 
court;  and  his  sureties  are  responsible  accordingly. 

Id..  I  10. 

I  2S20.  Inainlrr  ■.■  to  vnlae  of  propertr. 

Where  a  general  guardian  of  the  property  ot  an  infant  la  ap- 
iwinted,  as  prescribed  in  this  article,  the  siirroicele  must  iuQulre 
into  the  infant's  circumstancFs,  and  must  ascertain,  as  neaflj'  u 
prscticable,  the  value  of  his  personal  property,  and  ot  the  rents 
and  profits  of  his  real  property. 

I  XR30.  [Am'd,  1681,  IHOZ-l  aBaliacntlon  of  KUBrdlsn  of 
property. 

Before  letters  of  giiardinnsbip  of  an  infant's  property  are  issned 
by  the  wrrogate's  court,  the  person  appointed  must,  nesldea  tail- 
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log  an  official  oath,  be  proacribcd  by  Uw,  execute  to  the  infant, 
and  file  with  the  aurrosute,  bis  build,  wiih  at  least  two  aureueii 
iu  a  peualty,  fixed  b;  tbe  aurrogate,  not  1i?b8  tbou  twice  tbe  valur 
ol  the  ptrfiuuiit  proiierty,  aud  of  the  reuts  and  iiroSis  of  the  retl 
projiertf;  couditionod  that  the  guardian  will,  iu  uU  ibiiigs,  faitb- 
full7  discharge  the  trust  reposed  ia  him,  aod  obey  all  lawfol 
directiouB  of  the  aurrogate  touching  ^he  trust;  and  that  he  will. 
in  all  icspecte,  render  a  just  and  true  account  of  all  money  and 
other  property  received  Cy  him,  and  o(  the  application  thereof, 
and  of  his  guardianship,  whenever  he  ia  requin-d  so  to  do,  by 
a  court  of  competent  jurisdiction'  but  the  surrogate  may,  in  hii 
diacrelion,  limit  the  amount  of  the  bond  to  not  less  than  twice 
the  value  of  the  personal  property  and  of  tbe  renta  aud  pro&ti 
of  the  real  property  for  the  term  of  three  years.  But  in  case 
where  it  appears  to  l>e  impracticable  to  give  a  bond  sufficieni  to 
cover  the  whole  amount  of  the  infant's  periiounl  property,  the 
surrogate  may,  in  his  discretion,  accept  security,  to  be  approved 
by  the  anrrogate,  not  less  than  twice  the  amount  of  the  particular 
portion  of  the  infant's  property  which  the  guardian  will  be  ao- 
thoriaed  under  the  letters  to  receive;  and  issue  letters  thereon 
limited  to  the  receiving  and  administering  only  such  penonaJ 
property  for  which  double  the  security  has  t>een  given,  and  re- 
atraiuing  tbe  guanlian  from  receiving  any  other  personal  prop- 
erty of  the  infant  until  the  further  order  of  the  surrogate  on 
additional  further  satisfactory  security. 
2  B.  8.  ISl,  I  8;  U  IBKC  ch.  EOS. 

)  3881.  Id.)  of  ■na.rdtBV  «f  pvraon. 

Before  letters  of  guardianship  of  au  infant's  oerson  are  iasned 
liy  the  surrogate's  court,  tbe  person  appointed  rauat  take  tbe 
iilBcinI  onlh  as  prescribed  by  law.  The  surrogntc  mny  also  re- 
quire him  to  execute  to  the  Infant  a  bond,  iu  a  penally  tiied  bj 
the  surrogate,  and  with  or  without  sureties,  as  tu  the  Bnrroeate 
seems  proiier:  conditioned,  that  the  guardian  will  in  all  tbingi 
faithfull;  discharge  the  trust  reposed  in  him,  and  duly  account 
for  all  money  or  other  property  which  may  come  to  hia  hands,  as 
directed  by  the  surrogate's  court. 

I   2SS2.  Wbev    letters    Mar    be    rerokcd    tor    ^iaeoBdaat, 

In  either  of  the  following  cases,  the  wani,  or  any  relative  or 
other  person  in  his  behalf,  or  the  snrety  of  a  goardinn.  may.  at 
any  time,  present  to  the  surroR-ate's  conrt,  a  written  petition, 
duly  verifii'd,  setting  forth  the  facts,  and  praying  for  a  decT«e, 
revokin);  letters  of  guardianship,  either  of  the  pemon.  or  of  tbe 
property,  or  both;  and  that  the  guardian  complained  of  may  be 
cited  to  sliow  cause,  why  such  a  decree  stionld  not  be  made: 

1.  'Where  the  guardian  is  distiuaiified  by  law,  or  Is,  for  any 
reason,  incompetent  to  fulfil  his  trust. 

2.  Where,  by  reason  of  his  having  wasted  or  imnrbperly  applM 
the  money  or  other  property  in  his  charge,  or  Invested  money  In 
securities  unaulhorir.ed  by  law.  or  otherwise  impmvidently  nian- 
nited  or  injured  ttic  real  or  perBonal  property  of  the  ward,  or  by 
rPBBon  of  odier  misconduct  in  'he  eiecntion  of  his  office,  or  his 
dishoHeBly,  drunkenness,  improvidence,  or  want  of  understanding, 
he  is  unfit  for  the  due  execution  of  hia  oOlce. 

8.  Where  he  has  wilfully  refused,  or,  without  good  canse.  neir- 
lected,  to  obey  any  lawful  direction  of  the  aurrogate,  c«DlaiBed 
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in  a  decree  or  aa  order;  or  any  provision  of  law,  relatlUK  to  tbe 
discharge  of  hU  duty. 

4.  Where  the  grant  of  letters  to  hiMi  was  obtained,  by  a  falae 
■nggeatioa  of  a  material  fact. 

5.  Where  he  has  remoTed,  or  ia  about  to  remove,  from  tbe 
State. 

6.  Id  the  case  of  tbe  gnardian  of  the  person,  where  tbe  infant's 
welfare  will  be  promoted  by  the  appointment  of  another  guardian. 

3  R.  a.  lEI.  I  14;  L.  I83T.  cb.  WO,  H  34,  W  <4  Bdm.  493,  4W). 
I  8SSS.   Cita-tloBi  bearliin  decree* 

Upon  the  presentation  of  a  petition,  ns  prescribed  in  the  Inet 
sectloQ,  the  surrogate  mnst  Inquire  into  the  matter;  and, 
for  that  purpose,  he  may  isBue  a  subpoena  to  nnr  per- 
son, reqalnng  him  to  attend  and  teatify  in  the  premiaea.  If 
tbe  surrogate  is  satisfied  that  there  is  probable  cause  to  believe, 
that  the  allegations  of  tbe  petition  are  true,  be  must  issue  a 
citation  to  tbe  guardlaD  complained  of;  and,  upon  the  return 
thereof,  if  tbe  material  allegations  of  the  petition  are  established, 
he  must  make  a  decree,  revoking  the  guardian's  letters  accord- 
ingly; except  that,  where  th<  case  is  within  subdivision  third  or 
fourth  of  tnia  last  section,  be  must  dismiss  tbe  proceedings,  under 
the  like  circumstances  and  npon  the  like  terms,  us  prescribed  in 
•ections  'MSe  and  2<i87  of  this  act,  where  a  aimilar  complaint  is 
made  against  en  executor  or  administrator. 
Id.,  gg  i*  Slid  Ifl.  im-tl. 
g  28S4.   Snip^BBloa  of  vuardlAiai  eAeet  tkereof. 

Upon  issuing  a  citation  as  prescribed  in  tbe  last  section,  the 
surrogate  may,  in  his  discretion,  make  an  order  suspending  the 
gnardinn,  wholly  or  partly,  from  the  exercise  of  his  powers  and 
authority,  during  the  pendency  of  the  special  proceeding.  A  cer- 
tified copy  of  an  order  so  mode  must  accompany  the  citation, 
and  be  served  therewith;  but,  from  the  time  when  it.  is  made, 
tbe  order  is  binding  upon  tbe  guardian  and  upon  ail  otiier  |jer- 
sons,  Tvithout  service  thereof,  subject  to  the  exceptions  and  limita- 
tioDs  prescribed  In  aectione  260B  and  2001  of  this  act,  with  re- 
spect to  a  decree  reroking  letters. 

L.   ISST,  <A.  MO.  I  «1  (4  Edm.  491]. 

I  S8SB>  AiitflleatlaB  by  sm«rdlu  for  reTOoalloa  of  letten. 

A  guardian,  appointed  as  prescribed  in  this  title,  may,  at  any 
time,  present  to  the  inrroinite's  court  a  written  petition,  duly 
TeriBed,  setting  forth  tbe  fnets  upon  which  the  application  Is 
fonnded.  and  prayinR  that  his  account  may  be  judrcially  settled; 
that  a  decree  may  tbereupon  be  made,  revoking  his  letters,  and 
discharging  bltn  accordingly;  and  that  tbe  ward  may  be  cited 
t«  show  cause  why  such  a  decree  shonld  not  be  made.  The 
snrrogate  may,  In  hW  discretion,  entertain  or  decline  to  enter- 
tain tbe  application. 

Id.,  iMrt  of  gi  Bi  iDd  HZ. 

I  383A.  ProeeedlBara  (hev«av«>. 

If  tbe  Burrognte  entertains  nn  application,  made  ns  prescribed 

In   the  Inst  section,   ho  must  issne   n  citation,   ns  prayed  for  in 

the  petition;  and  he  may  also  require  notice  of  the  application 

to  b*  given  to  such  other  persons,  ond  In  such  a  manner,  as  ha 
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deems  proper.  Upon  the  retnro  of  tile  citation,  a  iruardiBn  ad 
litem  fur  the  ward  must  be  appoinicd:  and  tbe  surrogate  ma; 
also,  in  hilt  diacretioD,  ullow  any  pcreun  to  appear  and  contest 
the  application,  iu  the  interest  ot  the  ward.  Upon  Cfae  bearing, 
the  BurroKBte  must  first  deterniiue  whether  BufficieDtrpaaona  exiat 
for  granting  the  prajer  of  the  petition.  It  he  determines  that 
they  exist,  and  that  the  interests  of  the  ward  will  not  be  pre- 
judiced by  the  resignation  of  the  guardian,  the  enrrogHte  tonat 
make  an  order  according!]',  and  alluwiug  the  petitioner  lo 
account,  for  the  purpose  ol  l>eing  discharged.  Upon  his  fuUr 
accouniing,  und  iinyiug  all  money  ivhich  is  found  to  be  due 
from  bim  to  the  ward,  and  delivering  all  hoobs,  papere,  and 
other  property  of  the  ward  in  his  hands,  either  into  ibe  snrro- 
gate'a  court,  or  in  such  a  manner  us  the  surrogate  directs,  a 
decree  may  be  made^  revoking  the  petitioner's  letters,  and  dis- 
charging him  accordingly. 

L.  183T,  cb.  MO.  part  of  H  02,  C3,  U.  liS  aod  M. 

I  2837.  Ward  or  new  kb«p*>1bii  tOAr  reqnire  B<!e»«B«as. 
Notwithstanding  the  discharge  ot  a  guardian,  as  prescribed  in 
the  last  section,  his  suceessor  or  the  ward  may  compel  a  jndioal 
settlement  of  his  account,  as  prescribed  in  article  second  of 
this  title.  In  the  same  manner  and  with  like  effec^  as  if  the 
decree  discharging  him  had  not  been  made.  With  r^pect  to  alt 
mailers  counected  with  bis  trust,  his  sureties  continue  to  be 
liable,  until  his  account  la  juditiiilly  settled  accordingly. 

I  snaii.  [Am'd,  1N92,  IH&T.]  AppUoattun  tor  aacUlKiT  *•*' 
tcra  to  lurelHB  KBnrdlBiuk 

Where  nil  infant,  who  resides  without  the  State  and  within 
the  United  States,  is  entitled  to  property  witbln  the  State,  or  to 
miiintaiii  an  action  in  any  court  thereof,  a  general  gaardian  of 
his  property,  who  has  been  appointed  by  a  court  of  competeut 
juriBdictiou,  within  the  State  or  territory  where  the  word  resides, 
and  has  there  given  Becurity,  in  at  least  twice  the  value  of  the 
personal  property,  and  of  the  rents  and  profiia  of  (he  real  property, 
of  the  ward,  may  present,  to  the  surroKate's  court  having  juris- 
diction, a  written  petition,  duly  verified,  setting  forth  the  facta, 
and  praying  for  ancillary  letters  of  guardianship  accordingly. 
The  petition  must  be  accompanied  with  exemplified  copies  of  the 
records  and  other  papers,  showing  that  he  has  been  so  appointed, 
and  has  Klven  the  secnrliy  required  in  this  section.  whi<^  most 
bo  authenticated  in  the  mode  prescribed  in  article  seventli  of 
title  third  of  this  chapter,  for  the  authenticalion  of  records  and 
papers,  upon  an  application  for  ancillary  letters  testimeDfaiy, 
or  ancillary  letters  of  BdminiatratioD. 

2.  Where  an  Infant  who  resides  without  the  State  and  ivithbi 
A  foreign  country  is  entitled  to  i>erBonal  property  within  tlv 
State,  or  to  maintain  an  action,  or  special  proceeding  in  any 
court  thereof  respecting  xiich  personal  propinty,  a  generst  gnardUa 
of  his  property,  authorized  to  act  as  such  within  the  foreign 
country  where  the  ward  resides,  may  apply  to  the  sarrogate's 
court  of  the  counly  where  such  nersoaal  property  or  any  part 
thereof  is  situated,  for  sncillary  letters  of  gnardianship  on  tbr 
personal  estate  of  such  infant,  and  the  person  so  autbortaed  mmt 
present  to  the  surrogate's  court  having  jurisdiction  a  written 
petition    duly    verified,  setting   forth  the  (acts  apd  praying  (ot 
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andllarj  liters  of  KUHrdlaDHhip  on  the  penional  patate  ot  sndt 
Infant.  The  petUioa  must  be  accompanied  witb  ili:'  exemplified 
copies  of  the  records  and  other  papers  showUig  the  uppoiatmcat 
of  BUCta  foreiKD  guardian,  or  where  such  foreign  gtiurdiau  has 
not  been  appointKl  by  any  court  with  other  proot  ot  hia  authority 
to  act  as  BUch  guat^ian  within  such  foreign  country,  and  also 
ivitb  proof  thot  pursuant  to  the  laws  ot  such  foreign  country, 
sncb  foreign  guardian  is  entitled  to  the  poaseBaion  of  the  ward  a 
personai  estate.  Uxeinplified  copies  of  the  records,  where  ased 
puranaDt  to  this  Bubdivuion,  must  be  auth^iticated  b;  the  seal 
of  the  court,  or  officer,  by  which  op  by  whom  such  foreiKU  goardiau 
wftB  appointed,  or  the  officer  having  the  custody  of  the  seal  or  of 
Ihc  i-.'i-ord  llici'eof,  and  the  signature  of  a  judge  of  such  court, 
or  the  si^aature  ot  snch  officer  and  of  the  (4erk  of  such  court  or 
officer,  if  any;  and  must  be  further  authenticated  hy  the  cerlilicate, 
under  the  principal  seal  of  the  departnii'nt  of  tuccicn  affairs,  or 
the  department  ot  justice  of  such  country,  atlcated  by  the  aigna- 
tore  or  seal  ot  a  United  States  coniiul. 
L.  U"^'  V.  part  o(  1 1  (I  Edn.  9») ;  L.  IStt.  cb  en:   Uim.  cb.  01!.    lu  effaot 


as  prescribed  in  the  last  section,  that  the  case  is  within  that 
eectiou,  and  that  It  will  be  for  the  ward's  iiLtercBt,  that  ancillary 
lettera  of  guardianship  should  tie  issued  to  the  petitioner,  he 
may  make  a  decree  granting  ancillary  letters  accordingiy. 
Such  a  decree  may  be  made  wilhont  a  citation,  or  the  surrogate 
may  cite  such  persons  as  he  thinks  proper,  to  show  cause,  why  tba 
prayer  of  the  petition  should  not  be  granted.  But  before  the 
ancillary  letters  are  Issued,  the  surrogate  must  Inquire,  whether 
any  debts  are  due  from  the  ward's  estate  to  residents  of  the 
State;  and  if  so,  he  must  teqaire  payment  thereof. 

Id.,  part  of  I  1:  L.  IBSS,  eta.  iK. 

I  2S40.  BKect  of  nnelllnFr  letter*. 

Ancillary  letters  of  guardianship  are  issued  as  preseribed  In 
the  last  section,  without  security  and  without  an  oath  of  office. 
If  issned  in  a  case  provided  for  In  subdiviHlon  one.*  of  section 
twenty-eight  hundred  and  thirty-eight,  they  authorize  the  person  to 
whom  they  are  Issued  to  demand  and  receive  t)ie  personal  prop- 
erty, and  the  rents  and  profits  of  the  real  property  of  the  ward;  to 
dispose  of  them  in  like  manner  as  a  guardian  of  the  property  ap- 
pointed as  prescribed  In  this  article;  to  remove  them  from  the 
State,  and  to  maintain  or  defend  any  action  or  special  proceeding 
in  the  ward's  behalf.  It  issued  In  n  cnse  provided  tor  m  subdlvi- 
■ion  two  of  section  twenty-eight  hundred  and  thtrty-elght.  such  an- 
rillary  letters  ot  guardianship  authorize  the  person  to  whom  tbey 
are  issued  to  demand  and  receive  the  personal  estate  of  the  ward, 
and  to  dispose  ot  it  in  like  manner  as  a  guardian  of  property  ap- 
pointed SB  prescribed  in  this  article,  and  to  maintain  or  defend  any 
action  or  special  proceeding  respecting  such  personal  estate  in  the 
ward's  behalf.  But  in  neither  case  do  such  letters  nuthorlze  such 
ancillary  guardian  to  receive  from  a  resident,  Runrdian.  executor, 
or  administrator,  or  from  a  testamentary  trustee,  subject  to  the 
Jurisdiction  of  a  snrrogate'a  court,  money  or  other  property  be- 

■  Bo  In  tbc  orI(lDil, 
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longiufc  to  the  ward.  In  a  case  where  letter*  h»Te  beea  bmrft 
^aardian  of  the  Infant'a  propert?.  from  n  snrromte'i  court  • 
coonty  within  the  State,  upon  an  nllpention  thnt  the  Infant  «• 
reBident  of  that  county,  except  by  the  Kpecial  direction,  n 
npon  good  came  shown,  of  the  Hnrrogate's  conrt  from  whMi  i 

Klncipnl  letters  were  Isnned,  or  unless  the  prindpil  lettns  hi 
en  duly  revoked. 

M..   renHlmler  gt   1   1. 

g   2B41.  AppllinttlOB      of      Ibe      U 

The  Inst  section  applies  to  lettere  granted,  before  tiila  rfiai 
takes  effect,  by  a  surroBate's  conrt  of  the  State,  to  a  fnntdian 
pointed  by  n  court  of  another  State,  or  a  territory  of  the  Drf 
Stntes.  npoD  presentation  of  an  exemplified  tranacr^ot  th«l 
ord  of  his  appointment. 


D,g,t,ioflb,GoOglc 
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A  seDeral  KDHrdiHU  of  an  infant's  pTopertr,  appointed  by 


file  annasl  tn-re»tory  a.Bd  «eo*BBt. 

'ant's  pTopertr,  appointed  by  a  sor- 
lotith  of  January  of  each  year,  i 

or  [ne  ininni  s  pr '-    --     "  ■*-- '-  " 

.^.«^.^»  »«»«^r  hia  pontrnl.  flfp 
ln£  papers: 
S»   i  041.  iDta. 

1.  An  iuTentorr,  coDtalning  a  tail  and  truo  itatement  and  de< 
■cription  of  each  article  or  item  of  pnBonal  praperty  of  bii  ward. 
T«ceiT«<)  by  liiin,  cince  bis  appoiutmmit,  or  siace  tbe  filing  of  tbe 
last  aunaal  iuTentoir,  as  toe  case  requiree;  tbe  value  of  Each 
article  or  item  so  receiTeidi  a  list  of  tbe  articles  or  items,  remaiu- 
ioK  in  his  bands;  a'Statement  of  tbe  manner  in  which  be  bos  db- 
poBcd  of  each  article  or  Item,  not  remHiniiiK  in  his  hanilB;  and  a 
full  description  of  the  amount  and  nature  of  each  InTcatment  Of 
nouer,  made  by  bim. 

2.  A  full  and  true  account  in  form  of  debtor  and  creditor,  of  all 
his  reoeipts  and  dialiDrsements  of  mone^,  duriiiK  tbe  preceding 
jear;  In  which  be  mnst  charge  himself  with  any  balance  remain* 
ttu(  in  bis  hands,  when  the  last  account  was  rendered,  and  must 
distinctly  slate  the  amount  of  the  balance  remaiQing  in  his  bands, 
at  the  conclusion  of  tbe  year,  to  be  chained  to  him  tn  the  next 

L.  IBST.  Tb.  400.  1  CT  (4  Eilm.  487).  im'il.    See  I  2§(U,  put. 
I  3843.  AflldaTlt  to  tie  aanesed  tkento. 

With  the  inventory  nnd  account,  filed  as  prescribed  In  the  last 
section,  must  be  tilod  an  oiEdnvlt,  which  must  be  made  by  tbq 
goardiBn,  unleas.  for  good  rniise  abown  in  the  affidavit,  the  sur- 
rogate permitB  the  eiime  to  he  rande  by  nn  apent  or  Bttorney,  who 
Is  coicnlzant  of  tbe  tacts.  Tbe  affidavit  mttst  state,  in  substance, 
that  the  inventory  and  account  contain,  to  tbe  best  of  the  affiant's 
knonledge  aod  belief,  n  full  nnd  tme  statement  of  nil  tbe  guar- 
dian's receipts  and  diaburHcmi-nls,  on  account  of  the  ward;  and  of 
all  money  and  other  personal  property  of  tbe  ward,  which  have 
come  to  the  hands  of  the  guardian,  or  have  been  received  by  any 
other  person  by  his  order  or  authority,  or  for  bla  nse,  since  bis 
appointment,  or  since  the  filing  of  the  last  annual  inventory  and 
Bcconnt,  as  the  case  requires;  and  of  the  value  of  all  such 
property:  together  with  a  full  and  trne  statement  and  account  of 
tbe  manner,  in  which  he  has  disposed  of  the  same,  and  of  all  the 
prcyortT  remaining  In  his  bonds,  at  the  time  of  filing  the  Inventory 
and  account;  and  a  full  and  true  description  of  the  araount,  and 
natare  of  each  Investment  made  by  bim,  since  bit  appointment,  or 
•Inee  tbe  flllDK  of  tbe  last  annual  inventory,  and  account,  as  the 
BE  UT 
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case  requires:  and  tbat  be  does  not  know  of  auj  error  or  ooIirioH 
In  the  inventory  or  account,  to  ibe  prejudice  of  the  ward.  The 
•urrogate  must  annei  a  copy  ol  tills  and  the  last  Bectlon.  to  afl 
letters  of  guardianship  of  tn«  property  of  an  infant  issuea  Own 
hlH  court 

U   laST,   cfa,  MO.  II  ET  and  B§.    8«  I  380(1.  port. 

1  an**.    [An'd,  ISSl.J    ABanal  czauilnatlon    of  K^mrttmt^ 

In  the  month  of  February  of  each  year,  and  thereattCT  ddIO 
completed,  the  surrogate  must,  fol-  the  purnoHcs  BpeoiHed  In  tlie 
next  Bcclion,  examine  or  cause  to  be  eiamfncd,  under  his  direc- 
tion, nil  invenloriee  Eind  accounts  of  gunnlians  Bled  since  tlw 
Brst  day  of  February  oC  the  preceding  year.  The  exnminatkHi 
may  be  made  by  the  clerk  of  the  surrogate's  court,  or  by  a  peraoo 
specldly  Appointed  by  the  surrogate  to  mniie  It,  who  must,  berate 
he  enters  upon  the  examination,  snbscrilM  and  take,  before  the 
surrogate,  and  file,  with  the  clerk  of  the  surrogate's  contt,  an 
oath  faithfully  to.  execnte  his  dutlea,  and  to  make  a  trae  report 
to  the  surrogate.  Where  the  BUrrogate  seasonably  certifies  in 
writing  to  the  board  of  supervisors,  or,  in  the  county  of  Kew- 
York,  to  the  board  of  aldermen,  that  the  examination  required 
by  this  section  cannot  be  made  by  him,  or  by  the  clerk  of  the 
surrogate's  court,  or  by  any  clerk,  employed  in  bis  office  and 
paid  by  the  county,  the  board  must  provide  for  the  mmpc— rtna 
of  a  suitable  person  to  make  the  examination. 
Id.,  pirtoriM.   8m  I  !SH,  mt. 

I  SS4S.  Fr«e«edlBKB  irheH  BocAaat  Ae(eeliv«,  etc 
If  it  appears  to  the  surrogate,  upon  an  exaralnatioa  made  a* 
prescribed  in  the  last  section,  that  a  general  guardian  of  an  in- 
fant's property,  appointed  by  letters  Issued  from  hia  coort,  bu 
omitted  to  file  bis  annual  inventory  or  account,  or  tb«  aSdaril 
relating  thereto,  as  prescribed  in  the  last  section  but  one:  or  if 
the  surrogate  is  of  -the  opinion,  tbat  the  interest  of  Ibe  watd 
requires  that  the  guardian  should  render  a  more  full  or  miis- 
factnry  inventory  or  account:  the  surrogate  must  make  an  order, 
requiring  the  guardian  to  suppt;  the  deficiency,  and  also,  in  hia 
discretion,  requiring  the  guardian  peraoDally  to  pay  the  eipeiue 
of  serving  the  order  upon  htm.  Where  the  guardian  faila  to 
comply  with  such  an  order,  witbin  three  months  after  it  Is  made: 
or  where  the  surrogate  hos  resHon  to  believe  that  sufficient  caosc 
exists  for  the  guardian's  removal,  the  surrogate  may,  in  his  di»- 
cretion,  npnoint  a  fit  and  proper  person  siiecial  guardian  of  the 
ward,  for  the  purpoae  of  filing  a  petition  in  bis  behalf,  for  tbc 
removal  of  the  guardian,  and  prosecuting  the  necessary  proceed- 
ings for  tbat  purpose. 
M..  t  «o.     s«*  I  3SU.  pact. 

f  2S40.  Sarporate  may  Air***  u  to  lalut'a  ■salatemaMec 
Upon  the  petition  of  the  general  guardian  of  an  infant's  peraoa 
or  property;  or  of  the  infant:  or  of  any  relative  or  other  penoa 
in  his  behalf:  the  surrogate,  upon  notice  to  such  persons,  if  any, 
Bfl  he  thinks  proper  to  notify,  may  make  nn  order,  directing  the 
application,  by  the  guardian  of  the  infant's  property,  to  the  snp- 
port  and  education  of  the  infont,  of  such  n  sum  rs  to  the  snrro- 
gnte  seems  proper,  out  of  the  income  of  the  infant's  propwO: 
or,  where  the  income  is  inadequate  for  tbat  purpose,  out  ot  tit 
principal. 
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I  S84T.  ^Tfeeu  jBdlclal  actdencBt  of  -  ««ar4la.a'iK  a^eonnt 

A  writteii  petitioD,  dnlj  verified,  praying  for  the  judicial  settle- 
ment of  tile  accoiiDt  of  a  geuerul  guardinu  of  an  infaiit'H  prop- 
erty, and  that  he  may  be  dted  to  attend  the  Bettlement  thereof, 
may  be  presented  to  the  Hurrosate's  court,  in  either  of  the  folluw- 
ins  ciwes: 

1.  By  the  ward,  after  he  has  attained  hia  raajority, 

2.  By  Uic  eiecntor  or  administrator  of  a  ward,  who  has  died. 

3.  By  the  guardian's  siiccesiiar,  including  a  fcuardian  appointed 
after  the  reversal  of  a  decree,  apiwiutiug  the  person  so  rcquirfil 

4.  By  a  surety  in  the  official  bond  of  a.  gunrdinn  whose  letters 
bare  been  revolted;  or  by  the  legal  representative  of  sncli  stirety. 
Citation  nnder  this  euhdiTisjon  muat  be  directed  to  both  the 
xnfirdlan  and  the  ward. 

s»  L.  IBM.  cb.  «z. 

I  3848.   (AM'd,  ISSt.]    Id.)  u  to  Kwu^tan  of  penoa. 

A  petition,  for  the  jndlcial  settlement  of  the  account  of  • 
genernl  gaardian  of  an  infant's  person,  may  be  presented,  as  pre- 
•cribed  in  the  last  section,  or  by  the  general  gunnlinn  of  the 
Infant's  property;  but,  upon  the  presentalion  thereof,  pmof  must 
be  made  to  the  anrrotcale's  sntlsfaction,  thnt  the  guardian  so 
required  to  nccoiint  ban  received  money  or  property  of  the  ware), 
for  which  he  has  not  accounted;  or  which  lie  lias  not  paid,  or 
delirered,  ta  the  general  guardian  of  the  infant's  property;  and 
k  gnardian  of  the  estate  only  of  a  minor  shiill  he,  for  the  purposes 
of  thla  chapter,  deemed  a  general  guanlian. 

I  8849.   |Am*«,    18»3.)    IVhOB  KBardta*  M«r  eompct  fadf- 

A  frnardian  may  preseni  to  the  surroBate's  court  a  written 
petition,  dnly  Tcnfieil.  praying  for  a  jadicial  settlement  of  his 
aeeonnt,  nnd  n  diKchiirge  from  bis  dntiex  and  liabilities.  In  any 
easo,  where  a  petition  (or  a  judicial  settlement  of  his  acconnt 
may  be  presented  by  any  other  nerson,  as  prescribed  in  either  of 
the  last  two  sections.  The  pctillnn  must  pray  that  the  person, 
who  mi^ht  have  ao  prAented  a  petition  and  also  the  sureties  in 
his  official  bond  of  aueh  guardian  or  the  legal  represeata lives  of 
Mch  surety,  may  be  cited  to  attend  the  settlement. 

U    18B3.   ch.  «M. 

I   SftSO.   [Aa'd,   188S,    1887.]    Cllatloa)   proecedlnBB    tkere- 

IJ[>on  the  presentntlon  of  a  petition,  na  preucribed  in  either  of 
the  Innt  three  sectlnna.  the  surrogate  must  IsHiie  a  citation  ac- 
conllngly.  Section  2T27,  sections  2733  to  2738,  both  inclusive, 
■Qfl  iwrtions  2741  and  2744  of  thix  act.  apply  to  a  guardian  ac- 
ennTitlng,  as  prescribed  in  this  article,  and  regtilale  the  proceed- 
InfTs  upon  anch  an  accounting.  The  accounting  party  mnst  annex 
to  every  account  produced  and  filed  hy  him,  an  affidavit,  in  the 
form  prescribed  in  this  article,  for  the  affidavit  to  be  annexed 
by  him  to  hL^  annnal  inventory  and  acconnt.  A  guardian  deslg- 
D«ted.  in  this  title,  is  entitled  lo  the  same  compensation  as  aa 
cxemtAr  or  administrator 
El.    UBT.    eh.   Itt. 


.oogic 


6DRROGATE8'  COURTS.  tUvi;! 


2S6T.  KB«n  o.  _- 

£868,  RcDwnl  of  BiunUiB  >i«<>liiled  It;  siU  or  int. 

2MW.  lt«*lKni[loIi  or  Bucb  ■  goardUn. 

2800.  AppDlntnWDt  of  ■nccenat. 
g    flSBl.  Will    or    deed    conlalDlnar    apyalHtMVBt 
proved,   clo.,  Bnd    reoordcd. 

A  perBOD  shall  not  exercise,  within  the  Stat?,  idt  powtf 
autkoTitf,  as  guardian  of  the  person  or  property  oC  in  ^ 
1)7  Tirtue  ot  an  appointment  contained  in  the  iriU  of  the 
father  or  mother,  being  a  realdent  of  the  Stale,  and  djii 
this  chapter  takes  effect,  unless  the  will  has  been  dnlv  ■ 
to  probate,  and  recorded  in  tlie  proper  surrogate' 
letters  of  guardinnaliip  have  been  issued  to  Mm  t 
b;  virtne  of  no  appoiutnient  contained  in  a  deed  of  the 
father  or  mother,  lieiiig  a  resident  of  the  Stale,  executed 
this  chapter  takes  effect,  nolesa  tbe  deed  has  been  acktto^ 
or  provod,  and  certified,  so  as  to  entitle  it  to  lie  m.'ordei 
has  been  recorded  in  the  office  for  recordinfc  deeds  in  tbe  el 
in  which  the  person  making  the  appointment  residrt,  *t 
time  of  the  escciition  thereof,  Where  a  deed  contaiuinc  m* 
appointment  Is  not  recorded,  within  three  months  after  tbci 
ot  tbe  RTantor,  the  person  appointed  is  preeanH 
Doanced  the  appointment:  and  if  a  guardian  Is  a 
appointed  b;  a  surrogate's  court,  the  presumption    . 

aahitltulHl  for  L.  ISTT.  cb.  2(M,  H  1,  B,  8.  ind  T.    Sa.  >lB,  1  >■  ^ 

H  !->. 

g  S8IUI.   TestaneMtary  (-Bardtant  qiiMllKcaftaB,  lettsn 

Where  a  will,  containing  the  apoointmcnt  of  a  cnanliaii,  I 

mitted   to  probate,  the  person  npirainted   guanlinn  niiist,i 

thirty  (loys  therenfler,  qunlif;  ns  prescriljed  iii  seclinn  S 

this  act;  otherwise  he  is  deemed  to  have  renounced  thp  IB 

menl.    But  the  surrogate  may  extenil  the  time  so  to  quali* 

good  enuBe  shown,  for  not  more  than  tliree   monthi.   AM 

person  interested  in  the  estnte  mny,  before  letters  of  fMg 

ship  are  isBued,   file  an  affldnvit,   setting  forth,  with  TfoS 

the  guardian  so  appointed,   any  fact  which   is  made  bj  M 

objection  to  the  issuing  of  letters  testno'entarj  to  an  "' 

Sections  2636  to  26S8  of  this  act,  both  inclusire,  apply  to  « 

aOidaTit,  and  to  the  proceedings  therenpon.    A  peiwn  t.jv 

guardian  by  will  may,  at  any  time  t»efore  be  qualifier  "J 

ue  appointment  by  a  written  instnimeDt,   ander  bis  l>i*i 

in  the  aturogate's  office.  i 

L,   18T7.  th.  SM.  U  4.  B.  6  rnul  7.  1 

g  2BG8.  IVheB  ■eenrlty  reQslrcd  treni  BaBrdlaB  sn^^ 

.    hr  •Till  or  deed. 

Where  a  guardian  of  an  infant's  person  or  property 
appointed  by  will  or  by  deed,  the  infant,  or  any  telalire 


hsfW 
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permiii  in  faia  behalf,  may  preaeut,  to  the  aurrogatc'i)  court  in 
wlilcb  the  will  nns  admitted  to  probate;  oi'  tu  the  surrogate'! 
coDit  of  the  eoanty  in  nhieh  the  deed  whi  recorded;  n  nritten 
petition,  dulj'  veriUed,  Belting  forth,  either  ui>od  bin  kuuwIetlKe, 
or  upon  hiM  iQlormatjon  sod  belief,  any  fact,  reapecting  the 
goardlBD,  the  exiateiice  of  wbicb,  if  It  was  interposed  ae  an  ob- 
jection to  granting  letters  testamentary  to  a  person  named  a* 
executor  In  a  will,  would  make  it  ncecssary  for  auch  a  peraoD 
to  giTG  H  bond,  in  order  to  entitle  Ijimaelf  to  letters;  and  praying 
for  a  decree,  requiring  the  guardian  to  give  security  for  the 
performance  of  his  trust;  and  that  he  may  be  citvd  to  show 
cause  why  auch  a  decree  shoald  not  be  mnde.  Ut)i>n  the  pre- 
•eutstion  of  Bucb  n  petition,  and  proof  of  the  facts  therein  al- 
leged, to  the  satiafaction  of  the  aurrogote,  he  must  iasue  a  citation 
accordingly.  Upon  the  retnm  of  the  citation,  a  decree  requiring 
the  guardian  to  giye  eecarity  may  be  made,  in  the  discretion  of 
the  surrogate,  in  a  case  where  a  person  bo  named  oa  executor, 
can  entitle  himself  to  letters  testamentary  only  by  giving  a  bond; 
but  not  otherwise. 

I  38S4.  WkHt  NcearitT  to  be  «■«•■• 

The  aecnrity  to  be  given,  as  preacribed  In  tlie  last  two  secUona, 
■noBt  be  a  bond  to  the  same  effect^  and  in  the  same  form,  ae  the 
bond  of  a  irenernl  guardian,  appointed  by  the  surrogate'a  court. 
Eacti  provision  of  this  chapter,  applicnble  to  the  bond  of  auch 
a  guardian,  and  to  the  rigbta,  duties  and  liabilities  of  the  partie* 
thereto,  or  any  of  tbem,  iacluding  the  release  of  the  Buretles,  and 
the  giving  of  a  new  bond,  applies  to  the  bond  bo  gtren,  ana  the 
parllts   thereto. 

rentory  and  Inter  mediate  *eoam>t 

Upon  the  petition  of  the  ward,  or  of  any  relHtite  or  other 
person  In  his  behalf,  the  surrogate's  court  having  juriadictiou  to 
require  security,  as  pri.-ecril>ed  in  tlic  last  three  sections,  may, 
at  any  time,  in  tlie  dlMcrftiou  of  the  surrogate,  lonke  an  order 
requiring  a  guardian  nppoinled  by  will  or  by  deed,  to  render  and 
file  an  inventory  and  ai.'CouQt.  in  the  same  form,  and  verified  In 
the  sante  manner  as  the  inventory  and  ntcouiit  rt'iiuired  to  be 
Gled  annnallr  hy  a  guardian  appointed  by  a  surrogate's  court, 
as  prescribed  in  article  second  of  this  title.  The  order  may  alao 
require  such  an  inventory  and  account  to  be  filed,  in  the  month 
of  January  of  each  year  thereafter.  Sections  twenty-eight  hun- 
dred and  forly-two  to  twenty-eight  hnndrcd  nod  forty-five  of 
this  act,  both  inclusive,  apply  to  such  an  inventory  and  account, 
and  to  the  filing  thereof,  as  if  the  guardian  had  been  appointed 
by  the  surrogate's  court,  "The  provisions  of  section  twenty-eight 
hundred  and  forty-alz  of  this  net  shall  ap'ily  to  a  guardian  ap- 

K luted  hy  will  or  deed  with  the  same  eSprt  no  if  sui-h  guardian 
d  been  mentioned  in  anid  section,  anrtthe  procoedinKs  therrin 
pi  escribed  may  be  had  in  the  enso  of  any  puch  guardian  in  the 
same  manner  as  if  he  were  a  general  guardian. 
I.,  IWa.  eb.  <1.  In  eir«t  Sept.  1.  ISSe.  See  |g  IS42-2S4B.  (nte. 
-I  SWM.  lAia'd,  1891.]  Wftea  mvmgmtK  may  compel  Indl- 
dal  avMleaaent  of  aeooaat. 

The  Biirrogate's  court,  having  iuHndiellon  to  require  Bccnrity, 
may  compel  a  jndicial  settlement  of  the  acroirnt  of  a  guardian, 
appointed  by  will  or  by  deed,  in  any  case  where  It  ma;  compel 


Sgaacr-m  scrrogates*  coukts.       c.''*,t.Tjii 

a  judicial  Bettlemcnt  of  the  accouut  of  a.  general  goArdimB;  ■ 
tlie  prui.f!edi[ise  to  procure  aaeh  a  svttlt'iueut  ftre  tli 
if  the  guurdiuu  tio  aiipoiulixl  t>;  will  or  b;  devd  t 
goueral  guardinu.  A  gunrdiun  appoiutod  by  will  or  b:. 
present  lo  the  surrogate's  court,  a  written  petitiou.  dut;  < 
praying  for  a  juiliciol  seitleinent  ul  bia  uL-muiit,  aud  a  dis 
fron  hie  duticit  und  J  in  bill  lies,  in  any  cuse  where  a  pttitio  _  ^ 
B  judicial  actlleuieut  of  his  accouut  may  be  pre)»Dtt:<]  bft 
other  person  us  prescribed  in  tbia  article.  'Oie  petition  r^ 
pray  tliat  tlte  person  who  might  bnvc  so  presented  a  petitior 
be  cited  to  atleud  the  settlement.  Upon  the  prescnlntioii  " 
petition  the  surrogate  must  issue  a  citation  ii«.vnlinglT.  I 
'2TJS  to  2T37,  both  inclusive,  and  sections  2741  and  2744  «r^ 
act  apply  Co  a  suaFdian  accouutlng  as  prescribed  in  this  a 
and  regulate  tliu  proceedings  nion  such  an  bcc^ — •=— 
guardian  designated  in  this  title  is  entitled  tu  Uie  si 
saliuu  as  a  general  guardiao. 

I   28S7.   Btlect   of  decree. 

A  decree,  made  upon  a  judicial  settlement  of  the  account  < 
guardian  appointed  by  will  or  by  deed,  as  prescribed  la  ) 
article,  or  the  judgment  rendered  upon  appeal  from  ancta  dca 
has  the  same  force,  as  a  judgment  of  the  supreme  court  tA  1 
same  effect. 

I  9868.  KcatovBl  at  ■rB«r«i*B  KMOlaleA  »r  will  »w 

Upon  the  petition  of  the  ward,  or  of  any  relative  or  other 
son  In  hia  behalf,  the  Burrogote'e  court  having  jurisdlctioB  ^ 
quire  Bccurily   from  a   guardinn  appointed   by   will  or  fa 

may  remove  such  a  guardian,  in  any  case  whejre  a  testai 

trustee   may   be   removed,    as   prescribed   in   title   sixth   ol 
chapter;  and  the  proceedings  upon  Btich  a  petition  «—  *'■-  - 

as  prescribed   in   that   title   for  the   renioviil   of  n 

trustee.  Where  a  citation  is  issued,  upon  a  petitioD  for  ut  ■•- 
moval  of  such  a  guardian,  he  may  iw  cuBjH-nded  froia  the  ei«*' 
cise  of  hia  powers  and  atithority,  as  If  he  had  been  appcrfnted  tf 


I  28S9.  RcafSBatlan  Ot  ■■«h  a  vvardlaa. 

A  guardian  appointed  by  will  or  by  deed,  may  be  allowed  _ 
re«ign  his  trust,  by  the  surrogate's  court,  having  JuriedictiM  It 
require  security  from  him.  The  proceedings  for  that  pui 
and  the  effect  of  a  decree  made  thereupon,  are  the  sntne,  aa  i 
a  gtinnliau  appointed  by  the  surrogate's  court  preecDls  it  pe_„ 
praying  that  his  letters  may  be  revoked,  as  prescribed  in  utM 
firat  of  this  tllle. 

&«  H  asaO,  2830    and  2S3T,  unte. 

I  S88n.  Appointment  of  Bneccaaop. 

Where  a  sole  guardian,  appointed  by  will  or  by  deed,  has  taM^ 
by  the  decree  of  the  surrogate's  court,  removed  or  allowed  It 
resign,  a  successor  may  be  appointed  by  the  same  court,  wlk 
the  effect  prescribed  in  section  2(105  of  this  act;  unlesa  miefeA 
appointment  would  coDtraveue  the  express  terms  ol  tb«  M 
or  deed. 

0M  I  3818,  ■■!& 


JUSnOES'  GOUBT& 


CHAPTER  XIX. 


Courts  of  Justices  of  the  Peace,   and   Proceedings 
Therein. 


I ;  IfrckrkMM  of  PutlH ;  Pi«TlilaB&t 
mix    m.^PIsadlmg    Iialadlig  CaaaUrelklni,    ud    Prsc««lan    ■■•> 

AuwMornti*. 

TITLB     IT^Prowadlafi  BatWHi  tk*  JolBdar  oriuu  aid  tha  TrlaL 

TITLI       T.— Trill  ud  lU  laeldtaU. 

TITLK     TL— jRdfMnt;  aad  DMkaUai  tk« Saa*. 

TITLt   TIL-bMaUOBC 

TITLK  TUL— IfTMl*- 

TITLE     IX^CmU. 

TITLS      X.-Actloa*r  BweUd P»«iidlBs,  KeUUag  U  ■■  Aalwd  StniTtiV 

mpom  IhcUlgbiik]'. 
TITU     SI—  Pntlit«ai  SpMlatI j  Balatls;  to  Coarta  of  Jaatlaaa  of  th«  Pmmw 

la  U*  Cttr  of  Brooklia. 
TITLE  ZII.— NJsMlUaBOaa  Proilaloai. 

TrCUi  I. 

JnriwUction  and  general  powers. 

e  apeclHltr  confarrHl  hj  liif. 
eiUin  caaea. 


of  Ind. 

uid  a^lDBt  oSlcera,  etc.;  and  by  «miitor«,  etc. 


SMB.  Aetlotia  bf  *aa  ualDBt  oSlcera,  etc. ;  i 

3MV.  Tavam-ktapara  dlaaiullfled. 

WOT.  Hambaia  at  leclBlatan  not  compeUed 

aSSS.  JnMKM  to  b^  couru;  (enetal   powt 

nSi.  In  what  town,  ate.,  acttou  mnat  ba  b 

MTO.  CrlmlDal   CODtampt. 

3871.  Id.:  baw  ptalabHl. 


2BT4.  Reqalallca 


»];>.   Rewrd  of  CMIlcllon. 

Tarvoer  or  ■uparlDtcDdant  of  tbe  poor. 
«  JarlaUctloii  nanat  1>«  apsolallr  conferral 
fcy   l«w. 

A   Jnattce  or  the   peace   boa   such   turisdlctlon   Id   civil  actloni 
nnd   special  proceedings,  as   is  specialty  conferred  upon  blm  b; 
atatnte,  and  no  other. 
aa*  Cb.  Proc..  f  N. 

I  3863.    [AiB>d,  1809.]    Geaer&l  civil  iarla«loU«M. 
Except  aa  otherwise  pre8cril)ed  in  the  next  aoction,  a  Juatlce 
of  the  pence  baa  jurisdiction  of  the  tollowins  civil  actions: 

1.  A"  action  to  recover  damageg  upon  or  for  breach  of  a  con- 
tract, eqireaa  or  implied,  other  than  n  promise  to  marr]',  where 
the  Bum  claimed  does  not  exceed  two  hundred  doliara. 

2.  An  action  to  recover  damages  tor  a  personal  Injarr,  or  an 
injatr  to  property,  where  the  (mm  cinlmed  does  not  exceed  two 
hnndred  dollar*. 

S.  An  action  for  a  fine  or  penalty,  not  exceeding  two  bnndred 
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4.  Ad    action    upon   a   bond   coodiiioued    tor   the   i , 

monef,  wbere  the  Hum  daim^  to  be  due  d(x«  nut  exceed  I 
hundred    dollara:   the   jndgmput   to   b^    rcoderod    far     thr   I 
actually  due.    n'bere  tbe  sum  seemed  br  ihe  bond  b    '     '   " 
ill  inslulmeuta,  an  action  may  be  broiiglit  tor  each  iai 
it  become!  due. 

5.  An  actiou  upon  a  surety  bond,  taken,  by  any  jDstice  otV 
peace- 

U,  Au  action  upon  a  JudgiDcnt  render^  in  a  coart  of  b  JM 
of  the  peace,  or  in  a  district  court  of  the  city  of  N&n-York,  ■ 
a  iusticee'  court  of  a  city,  being  a  court  nut  of  record. 

I.  Ad  actiou  lo  rwoTer  one  or  more  chattels,  wiih  or  trU 
dfimnges  for  the  taking,  withholding,  or  detentioti  thereof,  m 
the  value  of  tbe  chattel,  or  of  ail  the  chattels,  as  tinted  M 
atliduTit  made  ou  the  part  of  the  plaintiff,  does  not  exceed 
huudred  dollars.  , 

S.  An  action  to  recover  damages  for  an  escape  from  tkci 
liberties,  as  provided  by  chapter  two,  title  two,  article*  ^ 
and  live  of  this  act,  nliere  the  sum  claimed  does  nut  cM 
fifty  dollars. 

Co.  Proc..  1  5S.  ani'd.  Subd.  S  idded.  I^  ISM.  ch.  303.  In  <«*c«  awl 
1898. 

I    2803.   [Am'd,    18S1£,    ISSfi.]    No    JnrladlctiSB    1b     ee^ 

But  a  justice  of  the  peace  cannot  lake  cognizaDce  of  a  f 
action,  in  eilhei  of  tbe  following  cases: 

1.  Where  the  people  ot  the  State  arc  a  party,  except  for  I 
or  more  bnes  or  penalties  not  exceeding  two  hundretl  doUMS 

2,  Where  the  title  to  real  property  comes  iu  question,  aa.ii 
scribed  In  title  third  ot  this  cnapter. 

S.  Where  the  action  is  to  recover  damages  for  sn  aiH 
battery,  false  iiu^risonnient,  libel,  standei,  criminal  convenatl 
seducticHi,  or  malicious  prosecution,  or  where  it  is  broncbt  na 
sections  eighteen  hundred  and  thirty-aeven,  eighteen  faiuid 
and  to  ft)- -three,  eighteen  hundred  and  Biity-cight,  nineteen  t 
drcd  Diid  tu'o,  or  nineteen  hundred  and  sixty-nine  of  this  »ct 

4,  Where,  in  a  matter  of  account,  the  sum  total  ot  the 
counts  of  both  parties  proved  to  the  satlstaetion  ot  the  '  ' 
exceeds  four  hundred  dollars. 

5.  Where  the  action  ia  brought  against  an  en 
tstrator  as  such,  except   where  the  amount  of  the  claim  n 
tlian  the  sum  of  fifty  dollars,  and  the  claim  has  been  duly 
sented  to  the  executor  or  administrator  aud  rejected  b;  '  ' 

Id.,   I  M:   L.   ISSe.   tb.  G27. 

I  3864.   ConteasloB  of  JadsmeB.!. 

A  justice  of  the  peace  has  also  jurisdiction  to  render  jtidi,. 
upon  tbe  confesBion  ot  a  defendant,  ns  preacribed  in  title  . 
of  this  chapter,  where  tbe  sum  confessed  does  not  exceed 
hundred  dofinrs. 

g  ZHGS.   [Am'd,  ISSa.]    AetlOBB  by  uid  sbhiImi 

Au  action,  cognizable  by  a  jastice  of  the  peace,  may  be 

by  OT  against  a  corpormion ;   by  or  aRainBt  a  natural  pi . 

Ills   own   right;   by   or   against   n  town   or  county  officer  In  !_  , 
official  charncler;  or  by  nn  executor  or  ndministrator,  tmstMlf  j 
an  express  trust,  or  a  receiver  in  supplementary  proceedino. 
3  S.  &  as,  I  B  IS  Bdm.  241)1  l~  IMT,  cli.  «T0,  |  «  <<  BdB.  08*. 
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I  88a«.   I'srcrn-keepera  «lBi|ii>Ilfled. 

A  JOBtlce  of  the  peace  who  la  an  Innholder  or  tRvern-keeper 
in  fact,  has  no  power  or  jurfsdictioD  imdor  nuy  jirovision  of  this 
chapter;  but  if  a  judguiput  has  heeo  actually  reudered  br  him, 
before  he  became  ho  d'equalified,  he  may  ii\re  a  transcript  thereof, 
or  laane  eiecutiun  thereupon,  or  satisfy  the  jtidgment,  upon  pay* 
ment  thereof. 
I..  18*7,  rh.  IW  (1  Edm.  046). 

I  3S07.   HemlierN  of  IrslnIatDrc  not  compelled  to  ■«(■ 

A  JuHtlce  of  the  peace,  who  is  a  member  of  the  senate  or 
aaaeiubly,  is  not  obliged  to  take  cognizaJice  of  a  dvil  action  oi; 
special   proceeding;  but  be  niny  take  cognizance  thereof,   iu  his 

3  R.   S.   22S.  !  7  <1  Edm.  242).  IDl'd. 

f  SSflS.  (Aaa'd,  IS9T,  1899.1    Jaatlees  to  bold  Conrt)  seaeral 

A  iustice  of  the  peace  mutt  hold,  within  his  town  or  city,  a 
conrt  for  the  trial  of  any  action  or  «pecifll  proceeding,  of  which 
he  has  jurisdiction,  brooght  before,  hini:  btit  auch  a  court  shall 
not  be  held  in  a  mom  in  any  part  of  which  trnfilcking  In  liquors 
M  aitthoriied  or  in  any  aiijoinlng  room.  He  must  hear,  try  and 
(Iptenuine  the  name  accordinji  to  law  and  equity,  and  for  that 
purpose,  where  special  provision  is  not  otherwise  made  by  law. 
(he  court  is  vested  with  all  the  necessary  powera  poBsessed  by 
the  Huprcaie  court. 

t  anWM.  |A»-d,  1H»».  18M.  1S0.1.]  In  what  town,  etr.,  «o- 
tJsB   niial  Ur  bvaofchl. 

An  action  must  be  liroUKht  before  a  Justice  of  a  town  or  city 
wherein  one  of  the  parties  resides,  or  a  Justice  of  an  adjoining 
town  or  city  in  (he  sarue  couuty,  except  in  one  of  (he  following 

I.  Where  the  defendant  baa  abxcnnded  from  his  residence,  it 
may  be  brought  before  a  juslitv  of  the  town  or  city  in  which  the 
defendant,  or  a  portion  of  his  property.  Is  at  the  time  of  the 
commenf^nient  of  the  action. 

2.  [Am'd.  IWW.]  Where  the  plaintifT  is  not  a  resident  of  Ihe 
county,  or  If  there  are  two  or  more  plaintiffs  when  all  are  non- 
residents thereof,  it  must  be  brought  in  the  town  where  the 
defendant  resides,  or  in  any  adjoining  town  lliereto. 

uianeh.  IB. 

3.  Where  the  defendant  is  a  non-resident  of  the  county,  it  may 
be  brought  before  a  justice  of  the  town  or  city,  in  which  he  is  at 
the  time  of  the  coguueiicem«it  of  tlie  action. 

4.  Where  It  is  specially  prescrilied  by  law.  that  a  particular 
action  may  be  brought  before  a  justice  of  the  town,  city,  county, 
or  diatrict.  where  an  offense  was  conimitled,  or  where  property 

5.  [Added.  1893t  ani'd,  iMts,  inos.]  In  any  town  adjoining 
■n  ln^^)^po^alpd  city,  no  justice  of  surh  town  whall  have  juris- 
dietion  of  any  action  broi^ght  against  a  resident  of  auch  adjoin- 
ing city,  unless  one  of  the  parties  plaintiS  in  such  action  is  a 
reaident  of  such  town. 

L.  ign,eb.  Tt:  L.  l8Se.cli.  ilJiL.  iaK,cb.ai.    laeSntecpt.  ].  iwg, 
A  defendant  designated  in  section  28T!>.  sei-tion  28S0.  or  sec- 
tion 2881  of  this  act.  is  deemed,  for  the  purposes  of  this  section, 
a  re«idenl  of  the  town  or  city  where  the  person,  to  whom  a  copy 
of  the  ennunona  is  delivered,  reaides. 


1 
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I  38T0.   OrlinlBBl  coBtcKpt. 
A  justice  ot  the  peace  baa  power  to  punUh,  for  a 
tempt,  a  peraoD  guilt;  of  either  of  the  [olkiwiiij;  acta:  . 

1.  DlHoraert;,  cODtemptuous,  or  iuaolent  behavior  towanla 
while  enguged  in  the  trlnl  of  aa  actloa,  the  reuderiiiK  oC  ~ 
meat,  or  aaj  other  judicial  proceeding:  where  tuch  ' 
direcll}'  tends  to  interrupt  the  procecdiugB,  or  tu  imiia 
Bpect  due  to  his  authority, 

2.  Breach  of  the  peace,  nolae,  or  other  disturbauce.  dii 
tendiug  to  intcrrunt  bis  olficinl  proceed inga. 

3.  KcBistnacc  Trilfully  offered,  io  his  prcGcnce, 
of  hiH  lawful  mandate.' 

He  has  not  power  to  pnnteh,'  for  a  criminal  conttnopt.  In 
other  case. 

2  B.  S.  2T3.  I  2T4  (2  EOm.  38t|i 

^  SSTl.  Ill.l  How  ptmlBhed. 

PuuiehmeDt,  for  a  contempt,  sp«cified  in  the  last  aectioo, 
be  by  fine  not  exceeding  twenty-five  dotlara,  or  by  impriaon 
In  the  county  jail  not  eiceediiig  five  days,  or  both,  in  tbe  d 
tion  of  the  jQBtice,  Where  a  person  Is  committed  to  prisoa 
the  non-payment  of  sucb  a  fiue,  he  must  be  diachatsed  k 
expiration  of  ten  dnys;  but  where  be  ia  also  committed  I 
definite  time,  the  ten  dftye  must  be  computed  ttwa  Uie  fixpir 
of  the  definite  time. 

t  aSTa.  Ofleader  to  bo  ta»rd. 

A  person  shall  not  be  punished  by  a  justice  of  the  pe«ce 
a  contempt,  until  an  opportunity  has  been  given  him  to  be  1 
in  his  defence.  And,  for  that  purpose,  the  Jnstlce  most  ^m 
warrant,  directed,  t;enerally,  to  any  constable  of  the  txHitit] 
quiring  tbe  constable  to  bring  tbe  offender  before  biin. 
Id..  I  270.  nin-d. 
1    3873.  Heoord    of    ooMvleUon. 

A  justice,  who  coDVicts  a  pervon  of  a  contempt,  mnst,  w 
ten  dnys  nfter  the  conviction,  malie  up,  subscribe,  and  file  ii 
county  clerk's  ofilce,  a  record  thereof,  stating  therein  tbe 
ticulnr  circumstances  of  the  oETence,  and  the  pnnlabnimt  awa 
by  him  upon  tbe  conviction, 

I  3M74.    neqniBltCB  ot  eoBmltiBeBt. 

A  warrant  ot  commitment  for  a  contemst  must  set   fortb 
particular  clrcumstaoces  of  the  offence;  olherwiae  It  la  Told. 
Id.,  )  2TS. 
I  2KTIt.   Ptae  to  Im  p>I«  to  ovonMcr  vr  mip«vlBteB«Mi 

An  officer,  who  collects  or  reeelvei  a  fine,  tnipofled  by  a  jn 
of  the  peace  for  n  contempt,  mnst,  within  ten  daya  therra 
pay  the  money,  for  the  benefit  of  the  poor,  to  the  orwim 
superintendent  of  the  poor  of  the  town,  cfty,  or  district,  wht 
.the  fine  ttdh  Imposed:  or.  where  there  Is  no  anch  offic«r,  to 
officer  or  officers  performing  corresponding  fnnctlona  under 
other  name;  nnle»i(i  tbe  board  of  anpervlaors  has  directed  the 
ment  of  fines  and  penalties  to  the  supervisor  of  the  tom  : 
case  where  it  Is  aathorlied  by  law  so  to  do. 


JUSTICES'  COURXa 
TITUE  n. 


!nt  Dt  properti. 

AKTICLB  FIRST. 
Commenoement  of  a^ion. 


■oi*  eonmeBerd. 


I  asva.  t 

All  nellon  in  commpncod  before  n  justice  nt  the  pence,  either 
by  the  vDiuntnry  n»i)enmnee  oiid  joiiidtT  of  issue  b;  tlie  pnrtiea, 
or  by  tlic  service  of  b  aummouB. 

3  R.  B.  237.  ft  11,  12  ■ad  13  (3  Edm.  24S>. 

1  S8T7.  CoBl«Bta  «(  •mnmona. 

The  ■unimoiis  must  be  directed,  EeQerally,  to  nny  constable  of 
tlie  counO"  where  the  jnatice  reaides:  and  it  muat  commaod  him 
to  summon  the  defendant  to  appear  tiefore  the  jastlce.  at  a  place 
vlM^ificd  Ihrmii.  to  aaawer  the  com(il]iiitt  of  ihu  plaintiff  In  a 
civil  action.  Where  the  summoua  is  accompanied  with  an  order 
to  nrrest  the  defendant,  it  must  l)e  mode  retarnahle  iraniedlately 
iilion  the  nrrrst  of  the  defeodnnt,  within  twel?e  days  after  the 
day  when  It  was  issued;  in  every  other  case,  It  moat  t>e  retnm- 
nldc  at  a  time  (herein  HtieciHeil,  nut  less  thnn  six  dot  more  than 
twelve  days  after  the  duy  when  it  was  lasued. 


f  28TH.   SfftIcc   at  Hnnnnonii. 

Porsonnl  aervicc  of  tlie  summonB  must  be  ninile  by  delirerinjc 
a  ei'py  thereof  to  tlie  defendant;  except  where  It  is  spectatly  pre- 
scritird  in  (his  cliapter  that  iiepHonal  wrvire  may  be  made  by 
deliveriiif;  n.  copy  to  another  person.  Where  service  nf  a  aom- 
Diona  is  personal,  it  mast  be  made  at  least  six  days  before  the 
time  of  nppearance  specified  therein;  except  where  it  is  ae- 
coDipanied  with  an  order  of  arrest. 
Id..  I JB.  ■m'tt. 

I  S8TD.  Id.)  upon  B  oorvaratloB. 

Where  the  defendant  to  be  served  is  a  corporntlon.  the  anm- 
mona  may   be   personally   served   npon   it,   by   delivering  a  copy 
thereof  to  an  officer  or  person,  to  whom  a  cojiy  of  (he  Bnmmons 
' '  — '■ — '■  '"■-    " —   "■  the  supreme 


•ot  to  an  officer  or  person,  to  whom  a  cO]iy 
0  action,    brought   against   the   corporation 


eonrt,  might  be  delivered,  as  preecribed  in  BMrtions  431    _ 
o(  this  act;  or,  to  any  director  or  trustee  of  tli*  corpormtk^J 
whatever  official  title  be  ia  called. 
Co.  Proc..  1  M;  L,  IMT,  cH.  iTO,  |  *B  (*  Earn.  687). 


I   9880.    [Am-d,    1»00.1    ia.|    ■peolol    vravlBlsB    n 
r«llPO«<l    eoriioi«tlo>ia. 

Where  the  defeiidsiit  to  be  served  ia  a  railroad   i. 
and  no  officer  thereof  reaidea  in  the  county,  to  whom  ■ 
the  Rummons  may  bi'  delivered,  aa  preaeribed  in  the  last  s 
it  may  be  peraonaHy  served,   by  delivering  a  copy    thereof  tl 
locBl    HU[HTintendent    at    repairs,    rreight    ncent.     airent    to   i 
tleketB,    or   atation   keeper   of   the   corporation,    residlnfr   in 
connty:   nulens,   at   lenat   thirty   daya   l>efore  it    was    iBKUed, 
corporation  bad  filed,  in  the  office  of  the  clerk  of  the  ponnty.  I( 
written  inHtrament,  dcsiiniHtinK  a  petTM)n  residiui;  in  the  w^' 
npon  whom  process  to  be  iaHued  by  a  jnstici'.of  the  pcBC«  vtm 
It,  may  be  served:  in  which  caae,  the  Hnrnmona  may   be  peML 
ally  served  by  delivering  a  copy  to  the  penion  so  desiKnat«*f  I 

L.ia«l,oli.S8S,llW,H(8Kilm.«ti)iL.lKft0li.Bll.    InairsoSept.1. 

I  3S81.   [Ara'd,  180S.}    Id.)  relatlnv  to  npreaa  a 
Where  the  defendant  to  be  served  ia  n  corporatiOQ, 

partnership  or  person,  doing  biiaiuess  iu  the  State  as .   , 

company  or  an  insurance  coniimny,  and  uo  person  reeidea  in  . 
roiinf;  to  whom  n  copy  of  the  summons  may  be  drIiTtnd. 
prescribed  In  the  foregoiuR  s^'irlions  of  this  artirle.  it  mi' 
personally  served  on  the  expreaa  company  by  deliveriiijt  a 
thereof  to  any  local  or  geuorni  agent,  to  ret-eive  freight  or  i~- 
cela,  route  agent,  or  messenger  of  the  defendunt.  resliliDg  ia  oC 
county,  and  on  any  InHiirnne^  ennipany  by  delivering  a  nif 
thereof  to  any  local  or  general  agent  of  the  defendant,  irtittM 
In  the  county;  unless,  at  least  thirty  dnya  before  it  wa»  iawwt 
the  defendant  bad  filed,  in  the  otRce  of  the  clerk  of  the  connKft 
irrlttCD  inatrument,  deaignating  a  person  residing  in  the  eoor" 
upon  whom  procesa  to  be  issued  by  a  juatice  of  Ihe  peace  agal  ._ 
the  defendant,  may  be  served;  in  which  case,  the  summona  ntf 
tie  personally  served  by  delivering  a  copy  thereof  to  the  pen* 
BO  deaignated.  | 

L.  ISOB.  rh.  346. 

I  3K82.  Lut  two  BcctloBB  anallAed.  I 

Whero  II  person  haa  been  cleeignated,  aa  prescribed  in  citktr  ' 
of  the  lust  two  spclions,  and  the  desiKQation  has  been  revoked.  V  i 
it  appears,  by  nihdavit  or  the  return  of  the  conslBble,  to  who*  1 
a  suninions  has  lieen  ilnly  delivered  for  service,  that  the  periM  i 
deaignated  la  dead,  or  has  ceased  to  reside  within  the  TOunty:  tr 
that  he  cannot,  after  due  dilierence,  be  found  within  the  connty,  ' 
so  as  to  deliver  n  copy  of  the  sammons  to  him:  the  orii;in.il  siitt-  ; 
mona,  or  the  seconil  or  third  summons,  tsaned  na  preRcrilicd  in  (It 
neit  section,  may  he  served  as  if  the  designation  had  not  b(«  [ 
made,  f^uch  a  dcaignalion  may  be  revoked  by  a  writing,  executed  , 
and  filed  in  like  manner  a^i  required  for  the  purpose  of  makiv  ■ 
the  dealgnalion. 

I  aasa.    Sevaua   and   third   aommonai  eSort  thercvC 
Wher 
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eerred,  for  Bay  caaae,  &  eecond  BummoDH  may  be  iasned  by  the 
same  justice,  in  the  Bame  actiou,  witbin  tweuty  days  aftt'r  tbe 
firtt  summons  was  itsaed;  and,  npon  the  lllce  return  thereof,  a 
third  Hummons  may  be  isBued,  witoin  twenty  dnys  altiT  tbe  seo 
oDd  was  iBBUed.  The  second  or  the  third  BummonB,  as  the  case 
may  be,  relates  buck  to  the  time  when  the  first  aummona  vaa 
iMued:  and  with  resaect  to  all  proceedings  before  nctuni  aerviee, 
the  service  thereof  has  the  same  effect,  as  if  the  Brst  snmmi 
had  been  seasonably  served.  For  the  iiurpOHe  of  iBsuinK  a  i 
summous,  as  [ireRcribcU  in  Ihis  sectiou.  a  prcTioua  Btimnions  may 
be  returned  upon  Ihc  sixth,  or  any  Hulwniueut  dny,  before  the 
return  day  thfieof. 

I  2»S4.  'Wkere 

Where  the  plai  ,.  ._...._ 

name  of  a  defi'nilnnt,  that  defendant  may  be  deHitcnnted  in  the 
aummonB,  and  in  any  other  ]>r<ici'sK  or  priiceiillne  in  (be  aclion,  by 
n  fletitluuH  name,  or  by  so  much  of  his  name  ns  U  known,  adding 
B  deeeriptioD,  identifyinir  the  person  intended.  The  |>enton  »o 
designated  most  thereupon  be  reKarded  as  a  defendant  in  the 
action,  and  aa  suflieienlly  described  therein  for  all  piirpoae*. 
TVhen  his  unine,  or  Ihe  remainder  of  hia  name,  becomes  iinown, 
the  justice,  before  whom  tbe  aelion  is  petidlnR.  must  amend  the 
pro<x«diDKS  already  taken,  by  the  insertion  of  the  true  or  full 
name,  in  place  of  the  fictitious  name,  or  iinrl  o(  n  tmoie:  and  all 
mtisequent  proceeding!  must  be  tnkeo  under  the  name  so  In- 
serted. 
X  R.  a.  SJ*.  I  ESS  (2  Bilm.  2§2). 

f    SSSfl.  RetBFB    of   •VDiinoMii. 

A  constable,  who  serves  n  aummonH,  must,  nt  or  before  the  time 
when  the  same  Is  returnnble,  innke  nnd  deliver  to  the  justice  a 
trritten  return  thereof,  nnder  his  hand,  ftnttnic  the  lime  when,  and 
the  manner  in  which,  he  serve<l  it.  A  conBlnbh'  who  fiiils  season- 
ably  to  fierre  a  suntnions,  delivered  to  him  for  service,  mnst  make 
«  written  return  thereof  under  his  hand,  stating  that  it  was  not 
■erred,  and  the  reason  why  he  failed  to  serve  it 
9  B.  8.  ISS,  I  IS  (3  JBdm.  2U). 


b,  Google 


M      '^—      JUHTlCBa'  UOUKT8. 

ci»,t.3...a 

Id.:  forlDfuiitdetftDdiBt. 
When  Huutsble,  etc..  mif  not  act  »  attonKT. 
Autlwrlljot  attorney;  bow  proreU, 
rialntlff  10  proii-  hli  caae. 

_ 

I  aSSO,  Parllea  m«r  «.»■>«>'  In  nrraaa  av  by  attsraer. 

A  party  to  un  fiction  before  a  justice  o(  the  pence,  nho  ia  of  rnD 
niie,  may  iiMwnr  nod  prosecute  or  defend  the  same,  in  person  or 
hy  nllei'iiey,  nt  his  election,  uuless  he  has  beeo  judicially  declared 
to  be  iDCompelent  to  mauugc  his  affairs. 

3  R.  B.  232.  It  3fi  and  41  (2  Bdm.  24S). 

I  £887.  GaardlaB  ad  lltcai  for  lafaat  plalatlK. 

Before  n  Bummoiis  is  ti<Buod  in  betinlf  of,  or  an  issue  is  itdncd 
without  summons  by.  nn  infant  pliilntlff,  tho  juaticv  must  sp- 
point  n  coni|>eteiit  mid  rcspousilile  person,  nomiiiatni  by  the  plain- 
tiff or  his  general  gnardinn,  to  appear  us  his  iniardiau  for  the  pur 
pose  of  the  action.  The  written  consent  of  the  person  so  ap- 
pointed must  be  filed  with  the  justice,  before  his  appointment. 
The  guardian  so  appointed  is  responsible  for  the  costb. 

Id.,  t  *"  I2  Edm.  MB). 

1  XS98.  td.f  tor  Infant  deleartant. 

After  the  service  and  return  of  a  summons  axsinat  an  Intknt 
defendnnt,  no  other  proceeding  shall  be  taken  in  the  action  until 
n  person  has  been  appointed  to  appear  ns  his  Kunrdian  for  the 
purpose  of  the  action.  Upon  the  nomination  of  the  defendant 
the  justice  must  iippoitit  n  proppr  person  for  Ihnt  purpose.  If  tbe 
ilefendnnt  does  not  npiwnr  upon  the  return  of  the  snmmona,  or  If 
he  neglects  or  refuses  to  nominate,  the  justice  may,  on  the  apirii- 
cation  of  the  plaintiff,  appoint  any  proper  pemon  as  his  guardlau. 
The  wrilleu  consent  o(  the  person,  so  apimiiiled,  must  be  filed 
with  (he  justice  Iiefore  his  appointment.  The  guardian  bo  ap- 
IKitnted  is  not  responsible  for  any  costs. 

Id.,  II  42  and  «3. 

I  2880.  When  oonataWe,  «1«.,  aaar  not  a«t  «■  ■(t«raeT> 

Siibieot  to  (he  provisions  of  sections  63  and  G4  of  this  act,  any 
person  other  thnn  the  conslnble  who  served  the  summyns  or  the 
venire,  or  Ihe  law  partner  or  cierk  of  the  Justice,  may  be  the  at- 
torney for  n  iMirty  to  an  action  before  a  Justice  of  the  peace. 

Id.,  i  4t;  L.  VV4.  ch.  4It  (S  Edm.  2»1. 

I  2890.   Aathorltr  of  ntloraeri  bow  *rored. 

The  attorney's  nnthorlty  msy  be  conferred  orally  or  In  wrltlui; 
bnt  the  justice  shnll  not  suffer  n  person  to  appear  as  an  attomry. 
unless  his  authority  is  admitted  by  the  adverse  party,  or  proT«a 
by  the  affidavit  or  oral  testimony  of  himself,  or  another. 

u..  Its. 


,.HWl 
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I  ami.  PbUnlM  1«  yrovc  kla  emae^ 

If  K  defendant  foils  to  appear  and  aaiwer,  the  plaintiff  cannot 
recover  vltliant  proTlng  hu  caae. 

Oo.  Froe..  |  M.  lobd.  8. 

I  9SSS.  DefcBdmat  mar  vCer  ta  oanprontaei  vroceedlnsa 

EUcept  in  an  action  to  re<!OTer  a  chattel,  the  defendant  may, 
upon  the  return  of  the  aammons  and  before  uoBweriiiK.  file  with 
the  jnatice  a  Tvritten  offer  to  allow  jadgment  to  be  taken  againat 
hitn  for  a  sum  therein  speciSed,  with  coate.  If  there  are  Iwo  uv 
more  defeadanta,  and  the  action  can  be  serered.  a  lil>>>  offer  tanj 
be  made  by  one  or  more  of  the  defendaota  against  w^iom  a  aep- 
arate  judgment  maj  l>e  taken.  It  the  ptaiullff  tbereuixm,  before 
taking  any  other  proceeding  in  the  action,  Qleg  witli  the  jiiBtice 
a  written  aeeeptauee  of  the  offer,  the  justice  must  render  Judg- 
ment accordingly-  If  an  acceptance  la  not  filed,  the  offur  canuot 
be  given  in  evidence  upon  the  triiil:  but,  If  the  plaiullff  faila  to  ob- 
tain a  more  (avorable  judinnent.  he  cannot  recover  coita  from  the 
liine  of  the  offer,  and  tnuat  pay  the  defcndaut'ii  costs  from  that 

M..  part  ot  iBbd.  in. 

I  asaS.  J>atl«e  to  wait  me  hoar. 

Upon  the  return  of  a  anmmonaduly  served,  the  indlicc  must 
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JUSTICES'  couaxa 

ARTICLE  THIRII- 

Order  of  arrttt. 


2aiB.  Wbeo  pUlDllcr  uuBl  prcie  ulrlulc  facta. 
2004.  Pclvllpgu  (rom  airwt. 

1  8S»4.  Order  of  nrFHti  la  wkat  <»■«■  It 

At  the  time  when  the  aummons  !b  isBiied,  In  i , 

Id  the  next  section,  tbe  juHtIre  nbo  iuui's  the  Biimmoas  mast,  i 
the  npplicalioD  of  fht:  plalDtiff,  and  upon  complisuce  by  him  ^ 
the  provisions  of  this  article,   prant  qd  order  for   the 
the  defendant,  in  either  or  tie  roUowing  cases:     ■ 

1.  Where  the  defendnnt   to   be  arrested   is  uot  a    resideat^ 
the  eouTitj.  ^ 

2.  Where  tbe  plaintiff  is  not  a  resident  at  the  coddIj': 
there   are   two  or   more   plaintiSe,   where   all   ar«   non-r    ' 

3.  Where  it  appears  to  (he  satisfaetion  of  the  Justice   by  <_ 
aOidavit  of  the  plnintiff  nr  another  person,  that  the  defendsBtl 
ahout   to   depart   from   tbe   county,    with   iot'     ' 
t-bereto. 

But  such  ati  ortler  cannot   be  granted,   where   tbe   Jefeodaa^ 
.leaioBt  whom  it  is  applied  for,  is  o  female. 

2  R.  3.  22S.  I  IT  (I  Bdm.  2M>:  2  R,  S.  2S3.  1  lOS  a  Edm.  ZTO). 
I  28&S.   Id.|  In  n-hat  netloiiB. 
An  order  of  arrest  shall  not  he  Kranted,  except  where  Um  •» 

tion  Is  brought  for  one  or  more  ot  the  following  cansea: 

1.  To  recov^  a  fine  or  penalty. 

2.  To  r(>covpr  damaKea  for  a  personal  injury,  of  which  a  fa^ 
tlce  of  (he  peace  has  jurisdiction:  an  injury  to  property,  idcIihuiC 
the  wrongful  tabiug.  iletetition,  or  couTerclon  of  personal  profieilT; 
misconduct  or  neglect  iu  odice,  or  iu  a  profeasiounl  emplornMit: 
fraud;  or  deceit.  But  thle  suhdiFisroa  dors  not  apply  t 
for  damaeos  in  an  action  (o  recover  a  cbaltel. 

3.  To  recover  for  money  received,  or  to  recover  a  chattA , 
where  it  apjiears  that  the  money  was  received,  or  that  the  e'  ' 
(el  was  emliexzk'd  or  fraudulenily  misapplied,  by  a  public  off  ._  . 
or  liy  nn  attorney,  solicitor,  or  couusellor.  or  by  ao  officn"  <c 
ncent  of  a  corpornliou  or  banking  association,  in  tbe  courae  of  Ut 
employment;  or  by  a  factor,  agent,  broker,  or  other  person  I 
fiduciary  capacity, 

Gubstltnled  for  L.  1831,  part  of  II  30  iDd  31  (i  Edm.  472). 

I  2880.  Id.)  npoB  irhat  iiaperi. 

Where  it  appears  to  the  justice,  by  the  affidavit  ot  the  pUJatlf  ■ 
or  another  person,  thai  n  sufficient  cause  of  action  exiata,  aKaintf 
(he  defendant,  and  that  the  case  is  within  the  provisions  of  Ikt 
last  two  sections,  be  must  (-rant  the  order  at  arrest.     Bat  befsn 
granting  it,  he  must  require  a  nrltten  DBdertaking  to  the  deEeat- 
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Utt,  on  the  part  of  the  plaintiff,  with  one  or  more  BUretiea,  ap- 
proved by  tte  Justice,  to  the  effect  that  if  the  defendant  re- 
covers judgment  the  plaintlQ  will  pa;  all  costs  which  ma;  be 
awarded  to  the  defendaat,  and  all  damages  ivhich  he  may  euataiii 
br  reason  of  the  arrest,  not  esceediog  the  sum  Bi>edfied  In  the 
oodertaklng  which  must  be  at  least  one  hundred  dollars. 

SolwtUiitad  tuf  2  K.  8.  aaa.  228.  pert  ol  it  it  u>d  is  O  Mm.  IM). 

I  aSST.  ■«.!  Its  eoateata. 

The  order  mnst  be  subscribed  by  the  justice  and  indorsed  upon 
or  attached  to  the  suumoDs.  It  mast  brieBy  rM:ite  the  ground  of 
arrcat;  and  it  must  direct  the  constable,  who  s^rea  the  suaimona, 
to  arrest  the  defendant:  to  bring  him  farthwilh  before  the  jostice; 
and  to  notify  the  plaintiff  of  the  arrest,  if  he  can  do  so  with 
reasonable  diligence. 

M.,  I  ao,  ID  d. 

I  SSttS.  DBlr   ot  canstiible. 

7he  constable  mnst,  at  the  time  of  serving  the  ennunons,  exe- 
cute the  order  of  arrest,  by  arresting  the  defendant,  and  taking 
him  forthwith  before  the  justice.  If  tbe  justice  in  absent,  or  un- 
able to  try  the  action,  the  constable  must  forthwith  take  the  de- 
fendant before  another  jastice  of  the  same  town  or  city;  who 
must  take  cognizance  of  the  action,  and  proc<vd  therein,  as  If  the 
summons  bad  been  issued,  and  the  order  of  arrest  had  been 
granted  by  him. 

Id.,  I  SI.  mo'd. 

I  3880.  Betara.   When  pUlotltf  avtlfled  nnat  Bp»*a». 

The  constable,  executing  the  order  of  arrest,  mast  forthwith 
deliver  to  the  justice  the  order,  and  a  written  return  thereto, 
under  his  band,  stating  the  manner  In  which  he  has  executed  It 
and  either  that  he  has  notified  the  plaintiff,  or  tlint  he  could  not 
do  so,  with  reasonable  diligenre.  If  be  returns  that  be  baa  no- 
tified the  plalntKF.  the  latter  must  appear  withlti  one  hour  after 


I  9000.  CoBBtable  to  keep  defendaat  In  cBBtodT. 

The  constable  executing  the  order,  or  another  constable,  te 
direction  of  the  justice,  must  keep  the  defendant  in  custody,  until 
he  U  discharged  by  the  order  of  the  justice,  or  judgment  Is  ren- 
dered in  his  favor;  but  the  dcteotiou  shall  not,  in  any  case,  exceed 
twelve  hours  from  the  time  when  the  defendant  is  brought  before 
the  jnsticc;  unless,  within  that  time,  a  venire  is  issued,  or  the 
trial  of  the  action  is  commenced,  or  unless  either  Is  delayed  with 
the  express  assent  of  the  defendant. 
Id.,  taB.tm-a. 

I   aeoi.  Matloa  to  disehSFBe  from  arrest. 

A  defendant,  arrested  at  prescribed  in  this  article,  may,  wltboat 
Botiee,  upon  tbe  appearance  of  the  plaintiff  before  the  justice,  or 
Kt  »vr  time  aftcvwards  before  judgment,  npoD  two  days' 
notfc«  given  persoiialty  to  the  plaintiff,  or  to  his  ogent  or  attor- 
ner  who  appeared  for  him  before  the  juatice,  apply  to  the  Justice 
tor  an  order,  discharging  Mm  from  tbe  arrest.  The  application 
m«y  be  fonnded  upon  the  papers  upon  which  the  order  of  arrest 
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W«i  granted,  and  unon  the  complaint,  if  It  bas  be«i)  made.    Ae 

JtlHtice  must  grant  tnc  applicntlon,  wh^re  It  appcari  th&t  the  CHe 
t  not  within  the  provlsiuns  of  sectionB  2884  and  2890  of  thla  aM. 
The  Jaetice  must  also,  ugton  the  defendant's  application,  gmnt 
an  order  dfacharglng  him  from  arrest,  It  the  plaintiff  faili  to  tAe 
out,  from  the  jnatloi?,  an  execation  upon  a  Jadgment  In  hia  raTor, 
iKfore  the  expiration  of  one  boar  after  he  la  eatitied  thereto. 

g  XSOS.  BSeot  of  dlaelutPSlBK  defc«««nl. 


act.  doee  not  affect  the  jurisdiction  of  the  JnBtice  over  the  acttoa, 
nblch  mnot  proce<>d.  aa  it  it  had  t>een  commenced  in  the  ordinarr 
manner.  His  discharge  from  arrest  after  jadgment,  aa  prcBcribcd 
In  the  last  section,  docs  not  affect  the  execution. 

g  SB03.  'Wk«n  plaintiff  ^aat  prove  eztrlnalo  teota. 

Where  an  order  of  nrrcBt  liaH  been  prranled  and  execnted.  In  a 
case  apeciSed  In  aubdifliiion  third  of  aection  289G  of  this  act,  tiir 
plaintiff  cannot  recover  u|>i>n  a  default,  and  the  defendant  ia  «■- 
titled  to  jadgment  upon  n  trial,  unleiw  the  plaintiff  eatablidiM  aB 
the  mattera  of  fact,  which  are  reqtiired,  b;  tlut  aabdiriahM  to 
entitle  him  to  an  order  of  orreaL 

I  BS»4.  PrlTllCBfl  tPOBi  arreat. 

Thin  article  doea  not  abridge  or  otherwlae  affect  a  privilwe 
from  arrest  giren  by  iatr,  or  a  right  of  action  for  the  breach 
thereof.  A  priviteged  person  is  entitled  to  be  diacharged  from 
.  arrest,  by  the  order  of  the  justice  before  wliora  he  ia  brongbt, 
npon  proof,  hj  affidavit,  of  the  facta  entitling  him  to  a  dtachatge: 
or  he  mar  apply  for  and  obtain  an  order  for  hla  dladuutc,  a* 
preccribed  In  aectlon  561  of  thla  act. 
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C.  la,  t.  2,  a.  4     ATTACHMENT  OF  PKOPERTT. 

ARTICI.BI  FOCKTH. 

Attachment  of  property. 

See.  saoa.  Id  whit  tetlaiia,   < 

awa.  Wbj-  — 

awT.  War 


I  ItOOB.  Id  ivbat  Kotlona,  iramiit  of  attsobiiicBt 

la  an  action  brought  before  a  Juitice  of  the  peace  a   .._- 

of  attachment  a^Binst  the  property  of  one  or  more  defendants 

""  '   "" '"    '*"" ilicatlou  of  the  plaintiff,   oi   pre- 

e  action  is  brought  upon  a  Jadg- 
nIt^ul:,  ur  in  [itcuver  lur  oue  or  more  of  the  following  csuoea: 

1.  Breach  of  a  cuotract,  esprees  or  Imiilied. 

2.  Wrongful  conTerBicm  of  personal  property. 

3.  Any  other  Injury  to  i>erBoiiBJ  property,  in  coosetiaence  of  aeg- 
Usence,  fraud,  or  other  misconduct 

SalHlltntc  tor  2  R.  B.  230,  p«rt  oI  II  26,  ZT  ud  18  (3  Bdm.  StB);  L.  IBSl, 
A.    MO.  g  U  (4  Bdm.  471). 

I  2&Oe.  What  maal  be  iiliowH  to  prooare   >  wafrnBt. 

To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  bj' 
affidavit,  to  the  Hatiefaction  of  the  Juatice  as  {oUowh: 

1.  That  a  anificient  cause  of  action  exlHta  against  the  defendant; 
to  recover  damagre  for  one  or  more  of  the  causes  specified  in  the 
last  section.  If  the  action  is  upon  a  judgment,  or  to  recover  for 
breach  of  a  contract,  the  affidavit  must  ahow  that  the  plaintiff  is 
entitled  tu  recorer  a  sum  atAted  therein,  over  and  above  all 
coQDterclaims  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation;  or  not  a 
reaidenC  of  the  State;  or,  if  the  defendant  ie  a  uatural  person, 
and  a  resident  of  the  State,  that  be  has  departed,  or  Is  abou^t 
to  depart,  from  the  county  where  he  last  resided,  with  intent  to 
tlpfmud  his  creditors,  or  to  avoid  the  service  of  a  Hummone;  or 
keeps  himself  concealed,  with  the  like  intent;  or,  if  the  defendant 
Is  a  natural  person,  or  a  domestic  corporation,  that  he  or  it  has 
removed,  or  is  about  to  remove,  property  from  the  county  where 
the  defendant,  being  a  natural  person,  last  resided,  or,  being  a. 
corporation,  last  kept  its  principal  office,  or  from  the  county  in 
wbich  the  action  is  brought,  with  intent  to  defraud  bis  or  its  cred- 
itors; or  has  aasigned,  ilinposed  of,  or  secreted,  or  Is  about  1o 
oflsi^,  dispose  of,  or  secrete,  property,  with  the  like  intent;  or  that 
the  defendant,  being  a.  natural  person  of  full  aKe,  and  a  resident  of 
the  State,  has  been  continuously  without  the  IJnited  States  fiH- 
the  space  of  nix  months  or  more,  immediately  before  the  applica- 
tion, and  either  that  he  has  not  made  a  designation  of  a  pei^ 
SOD,  upon  whom  to  serve  n  summons  In  bis  bohalt,  as  prescribed 
in  section  430  of  this  act,  or  that  service  npon  the  person  n 
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deniKiiHled   t^annot   hv   made,   with   due-  diliKinicF,   io   the   rouotj' 
where  the  persoli  making  tlie  deaigtintioo  regideB. 

The  Hlfldavit  must  be  filed  witb  the  justice,  when  the  wamiDI 
ia  granted. 

2  &.    S.   230,  pin  of  H  ^   ^  ■Dd  ^  (^  Kdm.   346), 

I  2»»7.  Wiu-ranti  tarm  and  contrata  thrreot. 

The  warrant  toust  be  granted  by  the  justice  who  iKauea  tbt- 
summons,  at  tb,e  time  when  the  sanoious  is  issued;  and  it  must 
bv  indorsed  thereupon,  or  anneied  thereto.  It  must  be  snbsoritwd 
by  the  justice,  aud  uiust  bricBy  recite  the  eronnd  at  the  attacb- 
mi'tit.  It  must  require  the  conKtable.  to  whuiu  the  auniinuDs  t» 
delivered,  to  attach,  on  or  befor*  a  day  specified  Ibereiu,  which 
must  be  Ht  least  six  days  hrfore  the  return  day  ot  the  HUDiintme, 
and  BHfely  to  keep,  an  much  of  Ibe  derendiint's  Ei>»di<  and  riiat- 
tels,  within  bin  county,  as  n-ill  flaliaty  the  phtiatifTM  JtMuand. 
nilh  the  costs  and  ex)M-nHes.  and  to  lunke  return  of  his  pnnved- 
inpj  thereon  to  the  Justice,  nt  the  time  when  the  anmiuowi  in 
r.etlirnnble.  The  aiuouut  of  the  pIsiiitilTH  deninud  mtiHt  be  i>|>e<7i- 
ied  in  the  wnrrant,  as  stated  in  the  aflldnvit. 

Id..  I  30,  ani'd. 

I  SMHM.    ItndertalclnK. 

Before  granting  the  warrant,  the  justice  must  require  a  wrilteD 
undertaking  tb  the  defendant,  on  the  part  of  the  iiluiutiff,  with 
one  or  more  sureties,  opproTed  by  the  justice,  tu  the  effect  that, 
if  (he  defendant  reoovera  judgment,  or  the  warrant  of  nttach- 
ment  is  Tsouted.  the  plaintiff  nill  pay  all  costs  which  may  be 
awarded  to  the  defendant,  and  all  daningee  which  be  may  Hnstain 
by  reason  of  the  atlacbment,  not  exceeding  th«  sniu  s|MH<itied  in 
the  undertaking,  which  must  be  nt  lenxt  two  huudred  dollarit:  and 
that  if  the  plaintiff  recovers  jndgment,  he  will  pay  to  the  ile- 
rendant  all  money  received  by  him  from  pn)perty  taken  by  virlne 
of  the  warrant  of  attachment,  or  upon  any  bond  g-lven  therefor. 
over  nod  above  the  amount  of  the  jttdgroent,  and  inttnvsl  then>- 

(  ZDOtl.  [An'd,  IVOS.]  lVarFBBttIiawrxpeBtedii>«-lBkBbI« 
liroperlr  luy  be  »a)d. 

The  constable  to  whom  the  warrant  of  attachment  is  doliTeted, 
mnst  execute  it  at  least  six  days  before  the  return  day  of  the 
summons,  by  levying  upon  and  taking  into  his  i.UBtody  bo  much 
of  the  goods  aud  chattels  of  the  defendant,  not  exempt  from 
levy  auii  sale  by  virtue  of  au  excculloo,  including  money  an<l 
bank  niileK.  which  he  fiuda  within  his  county,  as  will  satisfy  the 
ptainliffs  demand,  with  the  costs  and  expenses.  He  must  safeb' 
hreii  the  proiHTty  altacheil.  to  he  disposed  of  as  prencrilHil  in 
tills  article,  and  tniint  Immediately  make  an  Inventory  thnrof. 
slating  therein  the  eslimated  value  of  each  item  or  nrtirie. 
Provided,  however,  if  propert.v  altneheil  is  perishable,  the  jn«- 
tlce  who  Issned  the  warrant  may,  by  au  order  made  and  enterett 
uiHm  his  docket,  and  with  or  withoul  notice,  as  the  nrgenry  nf 
the  cnse  in  his  oidnion  requires,  direct  tfae  constable  to  aell  surh 
property  at  public  auctlou,  and  thereupon  the  constable  innsl 
sell  it  accordingly.  A  certified  copy  of  the  order  dirvetiDg  the 
sale  shall  be  delivered  to  such  constable.  Such  order  must  pre- 
Hcrihe  the  time  and  place  of  the  sale,  and  notice  thereof  mnat  be 
given  in  such  mnnuer  and  for  such  time  as  directed  by  the  order. 
The  constable  shall  retain  in  his  hands  the  proceeds  of  such  sale 
until  the  final  detonaination  of  the  action. 

ld„IH,un'd;L.U31.ali  mQ,|M(lBdB.«n|;I',INi,cta,ta.  Is aOM* Mw *. >!■■ 
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I  2010.  Service  Df  fliiiHiiioiiii  sad  Tvmrrmnt  upon  detendaut. 

The  eonstsble  muat,  imraediately  otter  maklnft  the  inventory. 
Slid  at  least  hik  dajH  before  the  return  dny  ot  th^  antnmonB. 
■erre  the  sammons,  together  with  the  warrant  of  attochmeDt 
■ud  inventory,  upon  the  defendant,  by  delivpritig  to  him  per- 
sonally a  (-(Vpy  of  each.  If  he  ean,  with  reasoniible  diligenfe,  be 
found  H'ithin  the  eoauty;  or,  if  he  eaanot  be  bo  found,  by  lenviug 
a  copy  of  eaeb.  eertlfie<l  by  the  i-nnKtnbli-.  nl  llie  Inst  plaice  of 
rexiilenee  of  the  defenilant  in  the  eunnty,  with  a  penion  of  anit- 
n)>|e  nee  aud  dixcretion:  or,  if  siii-b  n  person  cannot  be  found 
there,  by  pOHlins  it  on  the  outer  door,  and  alao  dopoNitlng  an- 
other copy  in  the  Deareat  poat-otliee.  incloaed  in  a  aented  poipt- 
pnid  wrapper,  directed  to  the  defendant  at  hia  residence;  or,  if 
the  defendant  has  no  place  of  residence  in  the  connty,  by  de- 
Hverine  it  to  the  person  io  whose  posaeasion  the  property  at- 
tached ia  found. 

2  B.  S.  230,  I  31,  am-<l  u  Id  (  StM,  iDle. 
I  2011.  rBdertnlEliiK  by  defrndai>4i  re-dellT#rr  to  talm. 

The  defendant,  or  his  attorney  or  agent  in  his  behalf  may,  at 
niiy  time  before  jodfiment  Ik  rendered  in  th^  action,  execute  ond 
deliver  to  the  conalable  an  andertaking  to  the  plaintiff,  in  a  aom 
RIHM'ilJcd  therein,  at  least  twiw  the  v.ilite  of  the  property  at- 
tached, as  stated  in  the  inventory;  with  one  or  more  auri'ties, 
approved  by  the  eonntable,  or  by  the  Justice  who  issued  the 
warr.-int:  and  to  the  effect  that,  if  jndgment  is  rendered  against 
the  defendunt.  niid  an  execution  is  issued  thereupon,  within  six 
itionthn  after  the  K'vinjit  of  the  undertnklns,  the  property  nttnehed 
shnll  Iw  prodnced  to  satisfy  the  execution.  Thereupon  the  con- 
stable mnat  rp-dellver  the  property  to  the  defendant. 

Id.,  II  32.  34.  im'd. 

I  SSIZ.  Cl&i»  by  third  peraoot  bond  and  dellverr  tbere- 

If  a  person,  not  a  party  to  the  action,  claims  any  property  at- 
tached, which  is  not  reclaimed  by  the  defendant,  aa  prescribed  in 
the  lant  section,  he  may.  at  any  time  after  the  seixure,  and  be- 
fore execution  is  Isaued  npoD  a  judgment  rendered  in  the  action, 
execute,  'and  file  with  the  Justice,  a  bond  to  the  plaintiff,  with 
one  or  more  sureties,  approveil  by  the  constable  or  by  the  jas- 
tice;  in  a  penalty  at  least  twice  the  vainc  of  the  property  ciaimedi 
and  conditioned  that,  in  an  action  ui>on  the  bontl,  to  be  eom- 
menced  within  three  months  thereafter,  th><  rlnlmnnt  will  estati- 
liflb  that  be  was  the  general  owner  of  the  propi>rty  claimed,  at 
the  time  of  the  seiinrc;  nr,  if  he  fails  so  to  do,  that  he  will  pay 
ti>  the  plaintiff  the  value  thereof,  with  interest.  The  constable 
miixt  thereupon  deliver  the  property  claimed  to  the  claimant. 

Id..  P«rt  of  II  Xt,  34,  «mil. 

I  291A.  Action  npon  bond. 

A  judgnicnt  for  the  plaiutitf,  in  nn  action  upon  a  l>ond  given 
as  prescribed  in  the  last  section,  must  award  to  biiu  the  value  of 
the  proiwrty  seized  and  delivered  to  the  claiuiaat,  with  interest 
thereupon  from  the  time  of  the  delivery.  If  the  amount  so  re- 
covered escecils  the  amount,  which  the  plaintiff  reciivers,  in  the 
action  in  which  the  warrant  of  attachment  was  issued,  he  is 
liable  to  the  defendant  Id  that  action  for  the  excess. 

Id.,  part  of  11  38  ud  37. 

I  X914.  Wben  defendant  ma^"  vroneente  bond. 

If  the  warrant  of  attachment  is  vacated  or  annulled,  the  de- 
feadflDt  may  maintain  an  action,  upon  the  bond  specified  in  the 
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Iftst  two  iwctiODB,  in  hie  own  namp.  in  th?  luinie  mannpr  inil 
with  the  like  effect,  as  the  plaintiff  might  hare  done,  ir  tbe 
warrant  had  remainetl  in  full  force. 

3  B.  B.  ISO,  i  38.  imd. 

I  29IS.  Rvtaru  of  warrant. 

The  constable  exccating  the  warrnnt  of  altAfhmcnt  muat.  at 
the  tlni;e  when  and  place  where  it  Ih  returnulilc.  niaiie  a  return 
thi'reto,  under  hia  haud,  Rtiiting  nil  hiN  pruceedlnKs  thiTenpiin. 
Ill-  inuitt  deliver  tc>  the  jumCIcv.  witii  tliu  n-tiini,  eiich  bouil  ur 
undertaking  delivered  to  him,  pursuaot  to  nuy  of  the  rorctcuiiiiE 
proTisions  of  this  article,  and  n  cerlified  cMpr  of  the  iuvi-iitory  or 
the  property  Attached.  The  return  must  atatc  the  tnnniier  in 
which  the  warrant  and  Inventory  ivcrc  aprred.  and.  If  they  were 
aerved  otherwise  than  hy  delivering  a  eopj  thereof  to  the  de- 
fendant personalty,  the  renKon  therefor,  and  the  nanie  of  the 
person  to  whom  the  copy  was  delivered,  lililraB  hU  nanle  is  nn- 
IcQowD  to  the  conKtnble;  in  which  case,  tbe  retnrn  must  deserihe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 
Id.,  I  SB,  ■■  am-d:  L.  1831,  cb.  300,  )  3«  (4  Rdm.  413). 

I  Sftie.   Hollon  to  -vnc-nlr  or  modttr  warraat,  rtr. 

A  defendant  whoae  property  has  been  attached,  may,  upon  the 
retnrn  of  the  summunit.  apply  to  the  justice,  who  iasned  the  war- 
rant of  attachment,  to  vacate  or  ituxliry  it,  or  to  iucroMH^  thr 
plainlifTs  security.  Such  an  application  may  be  founded  u|ti>n 
the  papers  upon  which  the  warrant  was  ifranli-d;  or  u|H)n  pniot. 
by  atHilRvit,  on  tlie  part  of  the  defeudanti  or  upon  Imth.  If  it 
is  founded  upon  proof  on  the  part  of  the  defendant,  it  may  be 
oppoKod  hy  new  proof,  by  nflliliLvit,  upon  the  part  of  the  plaintiff, 
tending  to  siiHtain  any  icround  for  the  atlai'hnient,  recited  in  tbe 
warrant,  lint  no  other.  The  justice  may,  upon  the  return  uf  the 
RumnioiiH,  or  at  any  other  time  to  which  the  action  is  adjAurned. 
viic'ilte  the  warrant  of  attachment  upon  hia  own  motion,  it  he 
d<«mH  the  papers,  upou  which  it  was  granted,  iosufflcieut  to 
uutborize  i'u 

I  a»IT.  BSMtct  •t  vacatlaar  warrant. 

Vacating  the  warrant  of  attachment  does  not  affect  the  juns- 
dlctinn  of  tbe  justice  to  hear  and  delemiine  the  action,  whnv 
tlie  defendant  Las  appeaml  eeneralty  in  the  action;  or  where  tbe 
fluniniona  was  perconally  served  upon  him:  or  when-  jiidcinrnt 
may  1>e  taken  atcainst  him,  as  being  inilebled  jointly  with  another 
defendant,  who  has  iieen  thuii  summnnp<l.  or  hax  thun  apiiearrd. 
In  every  other  case,  the  justice,  who  vacates  a  warmnt  uf  attarh- 
ment  against  the  pro|ierty  of  a  defendant,  must  dismiiw  tbe  ac- 
tion OS  to  him. 

I    2018.   Pr<H?eedlaKit     wbere     BBmnionii     not     Dmonallr 

Where  the  defendant  has  not  anpeared.  and  the  euromons  has 
not  been  perrninnlly  served  upon  him,  and  property  of  the  defeind- 
nnt  haa  Ivecn  duly  attached  by  virtue  of  a  warrant,  which  has  not 
l)een  vacated,  the  justice  must  proceed  to  hear  and  determine 
the  action:  hut,  in  an  action  siibseipK'ntly  hrougbt.  the  jndtnnent 
is  only  presumptive  evidence  of  indehtednesn,  and  the  defendant 
is  not  barred  from  any  counleri'laim  against  the  plaintiff.  "lie 
execution,  issued  upon  a  judgment  so  rendered,  muxt  reqnire  the 
constable  to  aatinfy  It  ont  of  the  property  so  attaehed,  without 
contnioing  a  direction  to  satisfy  it  out  of  any  other  property. 
U  1831,  cb.  300,  I  3a  <4  Kdm,  4T4I, 


Beplemn. 

dam  ind  BDdeitaktns. 
SS.  Bslura  Df'e^'uMa. 

t.  DercDdiDt  nuT  r«cl«li 

I.  JaatlflcatloB  of  nnllL.. 

son.  Wbcn  ■Bd  to  wboD  eonMaUs  mnM  di'llra 
nn.  Amltj  for  wnuiB  dellnry  by  coDHtable. 
SMB.  ClAlzD  of  tltl«  bj  tblrd  penon. 
3830.  Der«Dd*Dt  iWT  dBDMnd  indcioeDt  lor  retni 
3S31.  Pnctcdlngi  In  tbe  letldo;  action  upon  nni 
W83.  PmcmUna  wban  ■uminou  Dot  penooaUT 
3B33.  Wben  aetlon  not  affeotad  by  failure  to  repl 


wroDK''*!    tnkinff,     withholdioB,     or    detention     thereof,   ■ _, 

broHglit  before  a  justice  of  the  ppnce  of  the  cminty  in  which  the 
chattel  is  found,  in  n  ense.  nnd  mtbiect  In  the  niialiHcntiona,  apfel- 
fiod    in    Boetlona    1680,    lOM),    1601,    and    ie&2,    and   sDbdlTblon 
■PTeath  of  section  2862  of  this  act. 
BaballtnlHl  Cot  Co.  Pom..  )  M,  aoM.  10,  .m'd;  L,  1800.  cb.  131,  I  *. 

f  3HMn.  PlalullS  BiAr  vrocnrc  replevin)  aHldBTH  sbA 
BBderiaklMB. 

Tbe  plaintiff  ma;,  at  the  same  time  when  the  Btiinmoiui  le  ie- 
■ned.  but  not  afterwards,  reqnlre  tbe  cbattel  to  be  replevied,  as 
prescribed  in  this  article.  For  that  purpose,  he  mugt  deliver  to 
the  justice  on  affidavit  and  nn  undertaking,  aimilur.  In  all  re- 
spects, to  the  affidavit  and  uudprtakiae  roqniT»d  to  be  delivered  to 
a  BhcrifT,  as  prescribed  in  sections  1605,  1G8T,  1690,  and  1712  ol 
this  act;  except  thut  tbe  sureties  in  the  undertaking  must  be 
approved  by  tne  justice. 

L.  1831,  ch.  BOO,  fl  3.  3  and  4  (2  Bdm.  2SI1:  0  U.  IM). 

I  S9X1.  Re«iilBltloi>. 

Upon  receiving  the  affidavit  and  undertaking,  tbe  jnstire  mast 
Indorse  npon  or  attach  to  the  affidavit  a  written  requisition,  Rub- 
Btrribed  bj  htm,  rpquiriut;  the  conHt.ibie,  to  cvhom  the  Rummonn 
ia  ddivered,  to  replevy  the  property  described  in  thi>  affidavit,  on 
or  before  a  day  specified  in  the  rc<|uisitioD,  which  mnst  be  at  iraat 
■iz  dayn  tiefore  the  return  day  of  the  Hummons,  The  nlTidnvit  and 
reqnleltion  tnust  be  delivered  to  the  constable,  wKh  the  summons. 

M.,  part  or  I  4.  uni'd. 

I  2092.  Id.)  kovr  caeoated.    Servlee  ot  amiiBioBa,  etii. 

The  constable  mnat  «tecnte  the  requisition,  as  n  sheriff  is  re- 
quired to  eiecute  a  requisition,  in  an  action  brought  to  recover 
a  chattel,  as  prescribed  In  sections  ITOO,  1701,  nnd  1702  of  this 
Kct;  except  that  he  mnst  serve  the  summons,  affidavit,  nnd  re- 
qnlsttion  within  the  time  and  In  tbe  manner  prescribed,  by  section 
2B10of  tfaid  act,  for  the  service  of  n  Bu,nninnB,  warruDt  of  at- 
tadunent,  and  inventory. 
Id.,  prt  0(  I  B. 


b,  Google 
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I  29SS.  Retnra  at  eomatahle. 

The  constable  must,  oii  or  betore  tbe  return  day  oC  the  ■aot' 
monB,  make  a  returu  to  the  reqnlBltion,  under  bis  band,  Bin  tins  all 
his  proceediDifB  thereupon;  nnd  filo  it,  with  the  affidavit  sad  r?- 
quisitioQ,  pitE  the  justice.  The  rotTira  must  state  the  manner  Id 
nhich  the  HummoiiH.  affidavit,  and  reiinisillon  ii-ere  served;  and,  if 
they  were  served  otherwise  than  by  dcllTeriiiK  the  retiuliite  copies 
to  the  defendant  pcrsouujly,  the  reason  therefor,  and  the  name  o( 
Hho  peraon  to  whom  the  copies  were  JeliTered,  unless  bla  uamp  ii 
unknown  to  the  constable;  in  which  case,  the  return  muaC  describe 
hi(u  so  as  to  Identify  biin,  as  nearly  as  may  be.  . 

L.  1831.  cU.  SOO.  part  of  i  B. 

I   a»24.  Det«i>4«Bt    mar    eu^eyt   *•   aaretlcai    |>F»e »«*>—■ 

At  any  time  after  the  chattel  haa  been  replevied,  and  at  l^ast 
two  days  liefore  the  return  day  of  th«  suninjoas,  the  defendant. 
unleKB  ho  requins  a  relurn  of  the  chattel,  mny  serve  upuu  the 
plninllff,  or  uimn  the  coiistoble,  a  written  iiotiee  that  lie  exeats  to 
the  plaintiff's  suretiea;  otherwise  he  is  deemed  to  tiuve  waived  all 
objections  to  tbein.  It  xnch  a  notice  is  Ber\E!d,  tbe  Bureti<>8  moat 
justify  ui>on  the  return  of  the  summons;  or  the  plaJnlilr  must  t1  ~~ 

Rive  a  new  niidirtnkinii.  to  the  ea "—  --  " =-:--'  — - 

tiikint!,  with  other  sureties,  who  n 
tore  the  jastlce. 


I   2fta(S.     DefFBdsnt     luay     reelalm     cbattelr     »raeec41a«» 

At  any  time  before  the  return  day  of  the  sntntnons,  the  defend- 
ant mny.  if  he  does  not  except  to  the  plnltitlff  s  Bnreties,  terre  upoa 
the  justice  n  notice  that  he  requires  the  relurn  of  the  chattel  re- 
plevied. With  the  notice  he  must  deliver  to  the  justice  an  affl- 
davit  and  underlokiiitc.  sinilhir,  in  alt  rcHgiects.  to  those  rcquirt^ 
to  be  given  by  a  defendant  upon  requiring  a  return  of  a  ehattel, 
us  prescribed  in  sections  1703  and  I7I2  of  this  act,  oniittiag  tbe 
provision  in  the  undertnhing.  "  or  If  the  nelion  abates  In  eonve- 
rguence  of  the  defendnutV  death."  Tbe  aureties  in  the  undertak- 
ing must  justify  before  the  justice  upon  the  return  of  the  sma- 
oiona.  If  the  plaintiff  has  stated  separately  in  his  affidavit  tlw 
value  of  one  or  more  chattels  or  cIbsbpb  of  chattels,  as  preatribed 
In  se<'t1on  1697  of  this  act.  the  defendant  may  require  a  drtivefj 
of  part  of  the  property  replevied,  as  prescribed  In  that  section. 

H.,  I  7. 

I  2»a«.  JBstlSeatloa  at  saretlM. 

Eixcept  aa  otherwiM  expressly  prescribed  In  tbis  aitide,  the  ei- 
amiaation  and  qualifications  of  the  sureties,  and  the  allowance  of 
the  nndertskinR,  upon  a  justirication  pursuant  to  either  of  the  laat 
Iwo  seetions,  munt  he  the  snnie  i<)i  nnon  a  just  ill  cation  of  ball,  aa 
prescribed  in  sections  519.  580.  and  581  of  this  act.  sabatltutjni  the 
justice  for  the  judtie:  but  after  such  allowance,  the  uadertakiiff 
must  be  ti)e<l  with  the  jiutice.  Tbe  conatable  is  thereapon  exon^ 
rated  from  liability. 

Id.,  IB. 


c.  IV,  t.  a,  ft.  S  REPLEVIN.  gg  WS7-81 

I  amr.  IVho  &><  to  nlioin  coHteltle  ntuiit  Oellvcr 
ekattel. 

If  the  defendant  neither  excepts  to  tlie  nlnln  tiff's  Burctiea,  nor 
requires  the  rMura  of  a  chattel,  within  the  time  preeca^bed  lor  thu 
pnrpoae;  or  if  be  tails  to  nrocnre  the  allotvoiicc  ol  his  uudertsking; 
or  if  the  plolntlS,  after  ttie  defendant  has  c:icepted  to  his  sureties, 
(loir  procnrea  the'  allowance  of  his  andcrtaking,  the  constable 
mast,  except  in  the  case  sppciBed  Id  the  ueit  section  but  one,  im- 
medlatel7  deliver  the  chattel  to  the  plaintifE.  If  tlic  plaintilT, 
itfter  the  defendant  has  excepted  to  his  sureties,  falls  to  procure 
the  alloWBDce  of  his  nndertaking;  or  if  the  defendant,  iifter  he  has 
required  the  return  uf  the  chattel,  procnreB  the  uUownnce  ot  his 
undertaking,  the  constable  must  Inunedlatel;  deliver  the  chattel 
to  tbe  defendant. 
8dt>atltD(«d  far  h.  ISSl.  ch.  boo,  part  of  |  I. 

.mg  dellverr  br  oonstahle. 

s  to  either  party,  without  the  consent 
ui  uie  uuicr,  o  i;udiii.-i  ii.-|ileTied  b;  him,  except  as  prescribed  In 
the  last  eection,  or,  by  virtue  o(  on  execution  iastied  upon  a  judg- 
ntent  In  the  action,  forfeits  to  the  party  aggrieved  tbe  sum  of 
one  hundred  dollars;  and  Is  also  liable  to  him  for  M  damage* 
which  he  sostains  tbereb;, 

I  aSSS.  GiBim  of  title  by  third  penon. 

The  provisions,  r^nlatintr  the  proceedings,  where  a  person,  not 
*  party,  claims  property  which  has  been  replevied,  and  the  rights 
of  such  a  penton,  and  ot  the  sheriCF,  as  prescribed  in  sections 
1709,  1710,  1711,  and  1712  of  this  act,  amly  to  a  like  case  in  an 
action,  brought  aa  prescribed  in  this  nrticle,  substituting  the  con- 
stable for  tbe  sheriff;  cxcoat  that  service  of  a  notice  and  of  a 
copy  of  the  claimant's  affidavit,  upon  tbe  plaltitifTs  attorney,  as 
prescribed  in  section  170fi,  mnst  be  made,  either  upon  the  plain- 
tiff personBlly,  or  u[>on  the  attorney  who  appears  for  him  before 
the  jnstlce;  and  that  the  sum  speciSed  In  the  nndertaking,  given 
by  the  plaintiff  to  the  constable,  need  not  exceed,  in  any  case, 
three  hundred  dollars. 

td.,  f  g.    8h  Co.  Pnc.,  I  Sia. 

I  SSSO.  Detcadut  mar  deniADd  Jadsmemt  tor  retan. 

Where  a  chattel  has  been  replevied,  and  the  defendant  has  not 
required  the  return  thereof,  pending  tbe  action,  as  prescribed  in 
the  foregoing  eections  of  this  article,  he  may  In  his  answer, 
demand  jodpnent  for  the  return  thereof,  either  with  or  without 
damages  tor  the  taking,  withholding,  or  detention. 

w.,  I  11. 

I  aWtl.  ProseeaiBKB  ia  the  actiOBi  aotlon  apOB  BBder- 
taklMV- 

Section  1373,  section  1731.  eiclnding  subdivision  first  thereof, 
and  sections  1722,  1726.  1730.  1732,  1733,  1734,  and  1735  of  this 
act  mibBtltnting  the  constable  for  the  sheriff,  apply  to  the  pro- 
eeediogs  In  an  action  in  a  Justice's  court  to  recover  a  chattel,  and 
to  an  action  ngnlnat  tbe  sureties  in  an  tmdertnklng  given  therein, 
except  as  otherwise  specially  prescribed  in  this  chapter, 
d  far  Id.,  I  ID. 
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I    BBSS.     ProceBAlnitB     i*k«M     aM^iaiaui      m*< 

Where  the  defendaiit  doca  not  appe&r,  knd  the  bui 
been  peiBOuallj  serrect  upon  him,  and   a   chattel,   or   part  . 
diEittel,  to  recover  which  tne  action  ia  bronght,  haa  been  repki 
and   the   proceeding  thereupon   have   been  duly    taken,   aa 
scribed  In  this  article;  the  justice  most  proce^  to  hear  and^^ 
tennlne  the  action,   with  respect   to   that  chattel  or   port  offl 
chattel;  or,  11  the  action  is  brought  to  recover  two  or  mor*  "*- 
tela,   with  respect  to  those   which  have  been   replevied; 
manner  and  with  like  effect  aa  il  the  auiiunoaa  bod  beea 
•erved. 


..  issi,  «b.  I 


0.  I  1£.  ■ 


I  S933.  IVkea  aollon  a»t  KVcetetl  br  fKllare  t«  T**lcTy.J 

Where  the  Bummona  has  been  personallr  served  apoD  the  i 
fendaut,  or  where  he  appears,  the  iastice  nmnt  proceed  to  h-' 
and  determine  (he  action,  olthonfch  the  plaintiff  bsa  not  reqiri 
the  chattel  to  be  replevied,  or  the  constable  haa  not  been  ■ 
to  replevy  It 


D,g,t,ioflb,GoOglc 


PLEADINOB. 
TITLE  HL 


>r  IbHtmnieut  for  pajnwDt  of  woa^ 

il   VBrliiDn  to   bo  dlirefanJed. 
DC  or  plemjlngii. 


si««]  HOO. 


a'a,  I8D3.]    iriieB  lanDe  to  be  Joined. 

«,  and  within  one  hour  after  the  time,  specified  In  the 
•  the  return  thereof;  or,  where  an  order  of  arrest  ia 
executed,  within  twelve  hours  ufter  the  defenduit  ie 
ire  the  justice:  or,  where  no  Bummons  is  Isaued,  nt 
en  the  ^rtiee  voluutaril;  ai>peBr  to  join  issue,  the 
the  parties  most  be  made,  nud  issue  must  be  joined, 
parties  appear  upon  tlie  return  of  the  summons,  an 
e  joined  before  an  ndjonrnmeiit  is  hud,  except  when 
it  refuses  or  neglects  to  plesd.  Where  an  issue  of 
Buc  of  law  is  joined  in  a  justice's  court,  or  before  a 
e  peace  in  the  city  of  Brooklyn,   or  in  any  of  tha 

county  of  Kings,  in  which  the  judgment  demanded 
■tT  in  his  pleadings  exceeds  the  sum  of  one  hundred 
s-hen  in  aa  action  to  recover  a  chattel  or  chattels, 
irhich  as  fixed  hy  either  party  In  his  picadlnga  or  affi- 
ds  ooe  hundred  dollars,  tlie  defendant  may,  after 
ind  before  nn  adjournment  is  granted  upon  his  appli- 

1o  the  Justice  before  whom  the  action  is  broujiht  for 
tnoTlng  the  action  into  the  county  court  of  the 
Kings.  Such  an  order  must  be  granted  upon 
nt  filing  with  the  justice  an  undertaking  in 
by  the  Justice,  not  exceeding  twice  the  amount 
ages  claimed  <x  twice  the  value  of  the  ehattet 
e  chattels  claimed,  as  stated  in  the  pleading  ei 
th  one  or  more  suretipH,  approved  by  the  Justice,  to 
it  the  defendant  will  pay  to  Ihe  plaintiff  the  atnonnt 
tent,  including  costs,  that  may  t>e  recovered  against 
nnty  court  in  the  action  bo  removed.  From  the  time 
ig  of  the  order  the  connly  court  of  Kings  county  has 
r  the  action,  and  the  same  shall  be  tried  and  deter* 
i  icovuiQr  court  as  if  oriBinally  brought  therein.    Th* 
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juitic«  must  forthwith  dellTer  to  the  clerk  of  tb»  countr  coort  ill 
proceeaes,  pleadings  &nd  other  papers  in  the  action  which  mutt 
be  filed,  entered  and  recorded,  ua  -the  case  requires,  la  tUe  latter 
office.  CoBtB  in  an  action  ho  remored  shall  be  the  aame  aa  In  u 
original  action  commenced  in  said  countj  conrt 

li.  18SS,  cb.  sao. 

I  208S.  rieadlBVB. 

The  pleadings  In  a  justi(«'e  court  are: 

1.  The  plaiDllff'B  complaint. 

2,  The  defeiidunt'a  answer. 

8,  The  defendant's  demurrer  to  the  complaint,  or  to  one  or  mote 

dlBtinct  can  BOB  of  uetlou,  separately  stated  therein. 
4.  The  pliiiiiiLtrii  demurrer  to  one  or  moie  coonterciainu  auitcd 


I  0936.  Complaint. 


canaeB  of  action,  where  they  »U  arise  o 

1.  The  same  tranEsction,  or  transactions  connected  with  Uie 
same  subject  of  action;  or 

2.  Contract,  express  or  implied;  or 

3.  Personal  injurie«,  and  injariea  to  property,  or  either. 

But  It  must  appear,  upon  the  face  of  the  complaint,  that  all 
the  caiiaes  of  action  so  united  lielong  to  one  of  the  foregoing  sub- 
divislnns  of  this  section;  that  they  are  consistent  with  each  otberr 
that  they  require  the  same  judgment;  and,  eiccpt  as  otherwise 
prescribed  by  law,  that  they  affect  all  the  parties.  Where  a  eauM 
of  aclion,  for  which  a  defendant  mitcbt  be  arrested,  is  united 
with  a  cause  of  action,  for  which  he  cannot  be  arrested,  an  exe«n- 
tion  agaiiist  the  person  of  the  defendant  cannot  be  lasaed  upoD 
the  judgoient. 

The  answer  may  contain,  a  general  denial  ot  each  allegation  of 
the  complaint,  or  a  specific  denial  of  one  or  more  of  the  mateilnl 
allcgatioiiB  thereof.  It  may  also  set  forth,  in  a  plain  and  direct 
manner,  new  matter,  constitnting  one  or  more  defences  or  cono- 

terclairas. 


In  a  case  specified  in  subdiTision  third  or  fourth  of  seetl<n>  203& 
of  tills  act.  a  party  may  demur  to  the  pleading  of  the  adrerael 
party,  or,  if  it  is  a  complaint,  to  one  or  more  distinct  and  separate 
csnecH  of  action,  where  It  is  not  Hufliciently  eiplleit  to  be  under- 
atood;  or  where  it  does  not  Btnte-fnctB  sofBcient  to  cooetitiite  a 
canse  of  action,  or  connterclBlin.  ns  the  mse  may  be.  If  the  com* 
deems  the  demnrrer  well  founded,  it  mnut  permit  the  pleadlBC  ta 
ba  amended;  and  if  the  party  fnils  so  to  amend,  the  dpfef^fv' 
ejeadlng,  or  part  of  a  pleading  demurred  to,  must  be  diorepudeA. 


C.  l«i  t.  8  COUNTERCLAIM. 

If  the  conrt  d«mB  the  dpmurrpr  a 
tlie  i>arty  m&kiug  it  to  plckd  over, 

Co.  Ptw.,  I  S4,  waita.  B  iBd  T. 

I  SMO.  OanMBl  nlas  •«  plMdlaff. 

A  plesdlng,  except  as  otherwise  prescrihed  In  section  2001  of 
thia  &ct,  maj  be  oral  or  written.  If  It  is  ocul,  the  aubxtaiice 
thereof  muat  be  entered  by  the  justice  in  his  docket'book;  If  It  la 
wrilti-n,  it  mait  be  filed  by  bim,  and  a  reference  to  tt  mode  in 
his  docket-book.  A  pleading  is  not  required  to  be  in  nny  par- 
ticular rorm;  but  it  must  be  so  expressed,  as  to  enable  a  p.'Taou 
of  common  understanding  to  know  what  is  intended. 

Id.,  ntid.  £  ind  S.  iin'd. 

I  S941.  AoeoBBt,  «F  iBstranent  for  parment  of  moaer'. 

For  the  _purpoae  of  setting  forth  a  cnuse  of  action,  defence,  or 
connteretaini,  founded  upon  an  account,  or  upon  an  iuBtrument  for 
the  payment  of  money  only,  it  is  sufficient  for  the  party  to  deliver 
the  Instrument,  or  a  copy  of  the  account  to  the  court,  and  to  state 
that  there  is  due  to  him  thereupon,  from  the  ndyerse  party,  a 
■peclfied  gum,  which  be  claims  to  recover  or  to  set  off. 

Id.,  soDd.  e. 

1  3ft4S.  C*art  aay  re««lre  itewa  to  be  eaklbttsd. 

The  court  may,  upon  the  request  of  either  party,  made  when 
's  joined,  require  the  adverse  party  to  exhibit  his  account 


it  been  so  exhibited  or  stated. 


t  be  disregarded  oa  immaterial,  unless  the  court  is  satisfied 

that  the  adverse  party  has  been  misled  thereby,  to  hla  prejadic«h 

Id.,  nbd.  10. 

I  a»44.  Am«aa>ieBt  sf  ttleadlavm. 

The  court  must,  upon  application,  allow  a  pleading  to  b« 
BmeBded,  at  any  tine  before  ine  trial,  or  during  the  trial,  «  upon 
appeal,  if  substantial  justice  will  he  promotett  thereby.  Where  a 
party  amends  bis  plending  after  joinder  of  issue,  or  pleads  over 
apon  the  decision  of  a  demurrer,  and  it  Is  made  to  oppear  to  the 
aatisfartlon  of  the  court,  by  oath,  ihnt  an  adjournment  Is  neces- 
sary to  the  adverse  party,  in  consequence  of  the  amendment  or 
pleading  over,  an  adjournment  must  be  granted.  The  court  may 
also.  In  its  discretion,  reiiuire,  as  a  condition  of  allowing  an 
■mendment;  the  payment  of  costs  to  the  adverse  party. 

Id.,    nbd.    11. 

g   X»4«.   Caanterclalma. 

Sections  SOI  and  502  of  thin  act  apply  to^  conDter«laIm  In  an 
action  lHt>ught  In  a  justice's  court;  except  that  such  a  counter- 


■raB.S.3M,  IMOX 
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1  aVM.  Id.)  where  exeeator  vr  truBtee  la  »  party. 

SectioDH  605  and  Ci06  of  tbui  act  apply  to  a  coantendaim 
action  aicaiust  a  peixon  sued  In  a  reiireseutuclve  cn>Mdl~ 
favor  of  an  executor  or  administrator,  except  that  tnc  di 
cannot  take  judgment  axninat  tbe  plaintiff,  upon  a 
tor  a,  Bum  exceeding  two  hundred  dollars, 

2  R.    fi.    231,    il    HI    and   M. 

I  !t94T.  CoimoiiB^npc  of  neKleet  to  plemd  eovMterelalib 

Where  the  defendniit,  in  na  action  to  ri-covcr  dniuages  npCM  tt 
for  breach  of  a  contract,  nogli-Hna  to  intcrpoac  a  couuterclaiin,  cM^i 
aiBtinR  of  n  cause  of  nation  In  his  favor  to  recover  damagea  ftV' 
a  like  cause,  which  might  have  heen  allowed  to  bim  apoa  Ik^ 
trial  of  the  action,  be,  and  every  person  derivinc  title  ilu-nM 
throiigli  or  from  bim,  are  forever  therenfter  precluded  from  nu:^ 
taJDlns'  an  action  to  recover  the  same,  or  any  part  tiietvoC. 
Id.,  I  ST. 

i  3»4S.  The  last  ■eetlon  anallllFd, 

But  the  prohibition  contained  In  the  lost  section  doen  not  a> 
tend  to  either  of  tbe  tollowias  cases: 

1.  Where  the  amount  o(  the  counterclaim  Is  two  hundred  dtl- 
lara  more  than  the  judgment  which  the  plaintiff  recovers. 

2.  Where  the  counterclaim  consiKts  of  a.  judgment,  rendered  te> 
fore  tbe  commeti cement  of  the  action,  in  which  it  tmigbt  bai« 
been  interposod. 

8.  Where  the  counterclaim  consists  of  a  claim  for  nnliqnidatfS 

4.  Where  the  counterclaim  conslate  of  a  claim,  upon  whicA  aKr 
other  action  was  pending,  at  the  time  when  tbe  action  waa  ta^ 
menced. 

5.  Where  judgment  is  taken  againat  tbe  defendant,  witboot  f»*- 
■ooal  service  of  the  summons  upon  hlni,  or  an  appearauoe  lir 
him. 

Id.,  I  ftS,  Hm'd;  I.  ISM,  cb.  SIT  (2  Edm.  2C2). 

I  2040.  Jndsmenf  apoM  oonnterclnlai. 

Where  n  counterclnim  a  established,  which  equate  tfae  idaia- 
tiffs  demand,  the  judgment  must  be  in  favor  of  the  defendant. 
Where  it  Is  less  than  the  ptaiDtiiTs  demand,  tbe  plaintiff  most 
have  judgment  for  t)ie  residue  only.  Where  it  exceeds  tbe  plain- 
tlETs  demand,  the  dcfeuilant  must  have  judtimcnt  for  tbe  exceaa,  «r 
so  mnch  thereof  oh  is  due  from  the  plninliCf,  unless  It  ta  mon 
than  the  sum  of  two  hnndrod  dollars,  if  it  is  more  thnu  tiro  hiB- 
drcd  dollars,  or  if  no  part  of  it  is  due  from  the  plaintlS^  tbe  Joa- 
tice  must,  at  the  election  of  the  defendant,  either: 

1,  Set  off  so  much  of  the  connterclniin  na  is  unfliclent  to  a•^ 
isfy  the  plaintiffs  demand,  and  render  jiidgoient  for  the  defendaM 
tor  his  costs:  in  which  cnso,  the  defendant  may  raniotain  an  ac- 
tion for  the  reaidne;  or, 

2.  Render  n  judgment  of  dincontin nance  with  eosta;  In  wbiA 
case.  Uie  defendant  mny  thereafter  maintain  an  uctioo   for  Ae 

Whore  part  of  tbe  eicesa  is  not  dne  from  tbe  plaintiff,  tbe  Judf- 
ment  does  not  prejudice  the  defendant's  right  to  recover,  fnan 
another  person,  so  mnch  thereof  as  the  Jadgment  does  not  '^'■I'rii 


„H,^^|C 
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I  SDSO.  JailVBMt   wkea  ■eaonata   eseced  V400. 

Where,  upon  the  trial  or  an  action,  the  warn  total  of  tile 
accaimta  of  both  partiCB,  proTEd  to  the  BBtUfactioD  of  the  Jm- 
tice,  exceeds  four  hundred  dollars,  judgment  of  dUcontiuDUiea 
moat  be  rendered  ogsiiut  the  plaintiff,  with  coatB. 

1  aOSl.  Amw«  at  Utio. 

The  defendant  may,  either  with  or  without  other  matter  of 
defeoee,  set  forth  in  hia  answer  facta,  ahowinjc  that  the  title  to 
real  propert;  will  come  in  question.  Such  an  answer  uiQBt  be 
in  wntiDg;  and  it  muBt  be  signed  by  the  defcndniit,  or  hia  altor- 
ner  or  agent,  and  delivered  to  the  justice.  The  justice  must, 
thereupon,  countersign  the  answer,  and  deiiver  it  to  the  iilolntltt, 

Co.  Ptoc.,  I  K. 

i  SBOa.  UadvrtBlciav  thereapca. 

In  the  case  apecified  in  the  last  section,  the  defendant  most 
also  deliver  to  the  justice,  with  the  answer,  a  wrltton  undertakinK, 
executed  by  one  or  more  sureties,  anproved  hy  the  justice;  to 
the  effect  that.  If  the  plaintiS,  within  twenty  days  thereafter, 
depoeltH  with  the  jDstice  a  summonB  and  complaint  In  a  new- 
action,  for  the  same  couse,  to  be  brought  in  the  proper  court,  oa 
prescribed  in  the  next  section,  the  defendant  will,  within  twenty 
dajB  after  the  deposit,  give  a  written  admission  of  the  service 
thereof.  Where  the  defendant  was  arrested  in  the  action  before 
the  justicF.  the  nndertakinji  muBt  farther  provide,  that  he  will, 
at  all  timed,  render  himself  amenable  to  any  mandate,  which 
may  be  issned  to  enforce  a  final  judgment  in  the  action  so  to  l>e 
brought.  If  the  defendant  faila  to  comply  with  the  undertaJilng, 
the  sureties  are  liable  thereupon,  to  on  amount  not  exceeding 
two  hnndred  dollars. 

W..   pmrt  of  I  M,  ani'd. 

I  iMB3.  In  ^bat  caarl  aew  aotloa  to  be  broaaht. 

The  court  in  which  n  new  action  is  to  be  brought,  as  prescribed 
In  the  last  section,  is  the  supreme  court,  or  the  count;  court  of 
tfie  jDstice'e  county,  at  the  plaintiff's  ele«ion;  except  that, 
where  the  justice  is  a  justice  of  the  peace  of  the  city  ot  Buffaia, 
it  la  the  superior  court  of  Buffalo. 
Id..  I  oa. 

I  S8S4.  'WhcB  aetlOM  befOPS  Ja*'l««  to  b*  dlaooattBaed. 

Upon  the  delivery  of  the  undertaking  to  the  justice,  the  action 
before  him  Is  discontinued,  and  each  party  must  pay  his  own 
eoeta.  The  costs  so  paid  by  cither  party  must  be  nllnweil  to  him, 
if  he  recovers  costs  in  the  now  action,  to  be  brought  ns  preHcribeil 
in  the  last  two  aections.  If  the  plaintiff  fails  to  deposit  with 
the  justice  n  summons  and  complaint  in  the  new  action,  before  - 
he  expiration  of  twenty  days  after  th  ■  •■  -  ...  -  -..:,-. 
iking,  the  defendant  may  maintain  an  a 
»  recover  his  costs  before  tbe  justice. 
Id..  I  DT. 

f  lirnir    B>«it  of  fallvra  to  kItc  aadcrtaklav. 
If  the  nndertaking  is  not  delivered  to  the  justice,  he  has  jnria- 
diction  of  the  action,  and  must  proceed  therein;  and  the  defendant 
la  prednded,  in  his  defence,  from  drawing  the  tllie  In  question, 
U..  lU. 
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I  SMO.   'When   title  o<tn*s  fn  «M«aUan  «B   ■lalatia'a  ■ 

■kowlBK' 

If.  boiverer,  it  appears,  upon  tbe  trial,  from  the  plaJntiff'a  a^ 
showing,  that  the  title  to  real  property  In  In  qneatioa,  ai  '  '*-■ 
title  is  disputed  by  tbe  defendant,  the  justice  must  diami 
ramplaint,  witb  coats,  and  render  Judginent  agiLiiiat  the  pi 

accordingly. 
Co.  Proc..  I  se. 

I  aOBT.  PleadlMKB  In  aew  aetlOB.  TlndertaklHV  hefM* 
Jaiitlce,  Tihen  applicable. 

lu  the  new  action,  to  be  bronght  after  an  action  before  a  k»  ' 
lice  ia  discontinued,  by  the  deliver;  of  an  ananer  and  au  tniMr- 
taking',  hb  prescribed  in  tlie  last  six  aections  of  this  act,  the 
plaiotiff  must  complalu  for  tbe  sane  canse  of  action  onlj,  ■§•■ 
which  be  relied  before  tbe  justice;  and  the  defendant's  mamw^ 
must  set  up  the  same  defence  only,  which  he  made  befoic  As 
Justice.    If   the   action   Is   to   recover   a   chattel,   wbich    was  m> 

Silevied   in   the   justice's   court,   each   undertaking,    given    in   tto 
astlce'B  court,  continues  to  be  valid  in,  and  is  applicable  tov  da 
new  action. 
Id..  1  60. 
I   29S8.   Answer   of   tllle  aa   to    OB«   •(  aevciml    •■■ 

Where,  in  nil  action  before  a  justice,  tbe  plaintiff  has  two  at 
more  cnuaes  of  aclion,  nnd  the  defence,  tbst  the  title  to  itm 
property  will  come  in  queation.  Is  Interposed  as  to  one  a 

bat  not  as  to  all  of  them;  the  defendant  may  denser  an 

and  nndertaking  as  prescribed  in  sections  2961  and  2962  «•. 
thifl  act.  with  respect  to  the  cause  or  causes  of  action  only.  III 
which  title  will  ho  come  in  question.  Wherenpon  the  i-amO^ 
must  discontinue  the  nction  as  to  tbose  causes  of  sctloa  <w'  """'" 
plaintiff  may  cnmnipncc  a  new  action  therefor  In  the 
coart;  and  the  original  action  most  proceed  as  to  the  other 
M.,  part  of  3  63. 


b,  Google 
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TITX.E  IT. 

Froooeduigs  b«twe«n.  th«  joinder  of  isaue  iuid  the  triaL 


I  2»BO.  Adloarnment  br  iaatlae. 

At  the  time  of  the  retorn  o(  a  summons,  or  of  the  Joinder  of 
leaae  n-ithoiit  process,  but  at  no  other  time,  the  juBtico  may,  in 
bis  discretion  and  npon  his  own  motion,  nrljotirn  the  trial  ot  the 
action  not  more  than  eight  dnys,  nnlcss  Iho  defendant  has  been 
ftrrested;  in  which  ense,  no  sach  adjouj-nment  sboll  be  made. 
3  R.  S.  338,  H  ST,  OS  (2  Eilm.  2n4). 

I  SS60.  Adjonrnmeat  on  npvIlcBttoa  ot  plKlntlS. 

At  tlie  time  of  the  retam  ot  a  sommons,  or  of  the  joinder  ot 
issue  without  proci^as,  the  justice  must,  upon  the  application 
of  the  plaintiff,  adjourn  the  trial  of  the  action,  not  pore  than 
eiftht  days,  to  a  time  fixed  by  the  juatico.  But  such  an  adjourn- 
ment sbatl  not  be  grunted  unieea  Uie  plaintiff  or  his  attorney.  If 
required  by  the  defendant,  malcea  oata  that  the  plaintiff  cannot, 
for  want  ot  some  material  testimony  or  witness.  i^teciGed  by 
hini,  safely  proceed  to  trial. 

Id.,  part  ot  H  00  and  TO  (2  Edm.  SS4,  2»). 

I  XOAl.  AdJoarBment  «■  nppllcstlon  ot  defendant. 

At  the  time  of  the  joinder  of  issue,  the  justice  must,  npoa  the 
apnlication  of  the  defendant,  adjourn  tbc  trial  of  the  action, 
upon  hiH  compIyinK  with  the  following  rcqniremeuta: 

1.  The  defendont  or  his  nltornoy  must,  if  required  by  the 
plaintiff,  or  by  (he  jnstiee,  mnlip  oath  that  he  verily  beliovea 
that  the  defendant  hae  a  good  defence  to  the  action,  and  that 
ho  rannot  anfriy  proeood  to  trial,  for  want  of  some  material 
tefrtimony  or  wltnesK,  specified  by  him. 

2.  If  roqoirpd  by  the  plaintiff,  and  the  defendant  has  not  been 
srrpBted  In  the  action,  an  nndertakins  must  bo  clven  to  the 
plaintiff  in  behalf  of  the  defendant,  as  prescribed  in  the  next 
MMTtion.  But  auch  an  undertaking  need  not  he  Kivcn,  where  the 
artion  is  to  recover  a  chattel. 

Sacb  an  adjournment  moat  be  for  such  a  reasMiabie  timev 
fix«d  br  the  justice,  as  will  enable  the  defendant  to  procure  the 
teBtiinonr  or  witnesa. 

M.,    M  74  and  TO. 
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I    2982.   Id.)    aadertakiBK  thempoa. 

The  andertahjng  preacribed  in  the  Inst  aectiou  must  be  en 
by  one  or  more  sureties,  approved  b;  the  Jostice;  ani  ni 
to  the  effect  that,  it  the  plaintiff  recovers  judBment 


if,    before   the   expiration   of   ten   dava   after   the 
■■  m   tie    ■    ' 


1  entitled  to  an  execution  upon  tlie  jndfment,  the 
fendant  remoTcs,  secretes,  assigus,  or  in  anj  way  dispoMa 
any  part  of  bis  property,  liable  to  leT?  and  sale  by  Tirtae  eC 
execution,  except  for  the  necessary  support  of  bimaelf  and 
family,  and  If  an  execution  upon  the  judgioent  is  rKnr 
wholly  or  partly  UDBatiBfied:  the  sureties  will,  upon  dcni 
pay  to  the  plaintiff  the  sum  due  upon  the  Jadgment. 

L.  leSI.  cb.  800.  i  40  (4  Edm.  174). 

I  20S8.  VnaertBlUnc  to  mnmawt  aUeharKe  of  defe^ 
troMH  OBBtody. 

Where  the  defeudnnt  has  beeo  arrested,  the  tiial  mnl 
adjourned  npou  his  application,  npou  the  same  terma,  •■■ 
the  same  mnnner,  as  where  he  has  not  been  arrested;  except  I* 
the  andertaking  prescribed  in  the  last  section  need  doC 
given.  A  defendant,  who  procure*  snch  an  adjoamment.  M 
continue,  during  the  time  of  adjonroment.  In  the  caatod^ 
the  constable;  unless  he  gives  an  cndertaking  to  the  pb 
with  one  or  more  Buretics,  approted  by  the  justiee,  to  tbe  __ 
that,  if  the  jjlaintjff  recovers  judgment  in  the  action:  and  If 
exccntion  is  issued  Iherenpon  agHinst  the  person  of  the  defe~^ 
within  ten  days  after  the  plaintiff  1b  entitled  to  the  sam 
if  a  return  Is  made  thereto,  on  or  after  the  return  day  ___ 
that  the  defendant  cannot  be  found;  the  snretica  will  pay  to 
plaintiff  the  amount  doe  upon  the  jiidgnieiit.  If  sncb  an  — 
taking  is  given,  the  defendant  must  be  dischaticed  from   - 

1  R.  B.  230,  240,  part  ot  Sf  T1.  TT  ■nd  TO  (2 

I  2M4.  When  dcfendsiit 

If  the   trial   of  an  action,  .    .    .    _.    ...  .. 

arrested.  Is  adjourned  with  the  consent  of  both  partie*. 
the  application  of  the  plaintiff,  tbe  defendant  must  be  di 
from  custody. 

W.,   I  72. 

1  SMS.  Bnbacqneat  ■dIoarnBenta. 
The  juatice  must,  upon  the  application  ot  the  defendoat 
grant  a  second  or  Ruhsctinent  adjournment  of  the  trial  of  wt 
action,  upon  the  defendant's  giving  security,  iC  required,  wi^ 
prescribed  in  the  torPROing  provisions  of  this  article,  where  ktv 
applies  for  a  first  adjournment:  and  upon  his  ptl>ving,  bj  his  ow%- 
oath  or  otherwise,  to  the  satisfaction  of  the  jnatjce,  that  b» 
cannot  Batelj  proceed  to  trial  for  want  ot  some  material  tesrti, 
mony  or  n-itncas;  and  that  he  has  used  due  diligence  to  obtata,; 
the  tPHlimony  or  witness.  But  if  the  defendant  has  given  "^ 
undertnhinK  upon  a  former  adjournment,  a  new  ondertakinK  a 
not  be  given.  iinleBa  It  is  renulrcd  by  the  iuatice,  or  by  tbe  si 
tica  in  the  former  nndcrtaking. 


1    9»e«.    JanHee    mar    lniv«e    coBdllloBB 
ai«nt. 

Upon  ffrnnling  the  defendant's  appHcnlior 
where  the  trial  has  been  once  adjourned,  i 


e.  19,  t.  4,  a.  1  ADJO0BNMENT8.  §§  aftW-* 

U  s  non-resideiit  of  tbe  county,  the  jostlce  mar.  I"  hia  illscretioit, 
apon  the  plaintiBT's  aiipUcatioQ,  direct  that  auy  ivitneaB  on  the 
port  of  the  plsintiS.  who  la  b  attendaace,  be  then  eiamined 
imdei'  oath  before  the  justice.  Thereupon  the  teitimony  of  the 
witnecB  miut  be  reduced  to  writing,  certiSed  by  the  jastice,  and 
retained  b;  him;  to  be  read  upon  the  trial,  with  the  same  effei^t, 
and  BObject  to  the  same  objections,  as  it  it  was  tbeo  given  or,'il<; 
br  the  witness. 

3  B.  S.  2Se,  2M.  I  70. 

I  SftOT.  AdlanrDment  when  warF«iit  t*  Ktt&eli  abattat  -W't- 

Where,  upon  a  trial,  a  warrant  oi  attachment  u  issued  to  com* 
pel  the  attendance  of  a  witttesa,  nho  hflH  failed  to  appear  In 
obedience  to  a  subpoena,  the  justice  mar,  in  hia  discretion,  ad- 
Joom  the  trial,  for  aach  a  time  as  he  deems  neceaaarr  for  lb* 
retnrn  of  the  wanant,  not  ezceedinj;  fire  days. 

I  SMS.  Aaj«aniineBt  «tt  ta  exoeed  ninety  dnra- 

The  trial  of  an  action  shall  not  be  adjourned  to  a  time  bei^iiid 
□iaetj'  days  from  the  joinder  of  Issue,  without  the  consent  of  both 
parties,  except  in  one  of  the  following  cases: 

1.  Where  a  venire  baa  been  duly  Issued,  but  n  jury  has  not 
been  procured,  so  that  it  ia  neceaaarr  to  Issue  a  new  venire,  or 
to  antDmon  one  or  more  talesmen,  the  trial  may  be  adjourned, 
not  more  than  two  days  beyond  the  ninety  days,  in  order  to 
enable  the  jury  to  be  procured. 

2.  Where  n  jury  baa  not  been  able  to  agree  npon  a  verdict, 
and  1b  discharged,  the  trial  may  be  adjourned  a  sufficient  time 
beyond  the  ninety  d^ys.  to  enable  a  new  jury  to  be  procured,  as 
prescribed  in   title  fifth  of  this  chapter. 

3,  Where  a  wsrrant  of  attachment  baa  been  issued  to  compel 
tbe  attendance  of  n  witness,  as  prescribed  in  the  laat  eectlnn,  or 
a  warrant  hns  been  issued  to  commit  a,  recusant  witness,  as  pre- 
scribed in  title  fifth  of  this  chapter,  an  adjournment  made  there- 
npon,  as  prescribed  by  law,  is  not  deemed  a  part  of  the  uluetj 

See  3  B.  d    3Se.  MO.  I  TS- 
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ARTICLB  aECOND. 

Compelting  the  atteadance  of  a  wUnem, 

\»f.  ssea.  When  JmitlHi  mil  Ihub  lubpaciii. 
ZOTO,  Subpoens;    how  •etytd. 


g  aaea.  when  JbdUcc  iBUr  l»>e  HabpottnA. 

A  instlce  of  the  pence  mny  issue  a  BUbpoeuo,  to  comp«)  a  wit- 
Deas  to  attend,  In  the  county  nliere  the  justice  reeldCB,  or  in  an 
adjoining  county,  but  not  othcrwiite.  tor  Iho  purpose  of  teetit;- 
lug  upou  the  trial  of  au  action,  pending  before  himself,  ot  before 
another  iiirtice.  The  sulipoena  iiioy  require  the  witness,  oice^t 
OB  otherwise  expressly  preKcribed  bj  Inn',  to  bring  nith  him  anj 
book  or  pnper,  relating  to  the  merits  of  tlic  action.  But  a  jasiice 
shall  not  iitBuc  a  eubpoeun  to  compel  the  attendance  of  a  nitnvas 
before  another  jusCict-,  unless  the  person  applying  tlierefur  proves, 
by  bis  own  ontb.  or  the  ontb  of  nnother  person,  that  an  action  u 
actually  pending  before  the  other  jostice. 

1   R.    a.    230.    240,    (f  SO  apd  HI.    Ue«    I  313D,   futt. 

I  11970.  Bnbpaena)  bow  acrvrd. 

A  subpoena  uiny  lie  served  liy  a  constnlile,  or  by  any  other  per- 
ion.  It  ninst  be  served'  hy  reading  it.  or  stilting  its  contents,  ta 
the  witness,  and  by  paying  and  tendering  to  him  his  lawful  fee 
for  one  dny's  ntlendsnce  ns  a  witnesa.  Where  it  la  serred  by  a 
eonetable,  his  rctnm  therein,  sinting  the  mnnner  of  secTicn  and 
the  Bnro  paid,  is  preBumptive  CTldence  of  th«  facts  therein  stated. 

W..   I  S2. 

I    3071.  -Wnrroiit   «t  nttacIiiBeDt   airaliist  detanltlMV  wH- 

Where  it  Is  made  to  appear,  to  tlie  satisfaction  of  the  justier, 
by  nffldavit  or  otlier  proof,  that  a  person,  duly  subpoenaed  to 
attend  before  him  in  an  action,  bos  refuseil  or  neglected  to  atleiwl 
as  a,  witness  in  ol>odience  to  the  subpoena;  and  no  jnst  cause  tor 
the  neglect  or  refusal  is  shown  to  exist:  and  the  party,  in  i»h«Be 
behalf  the  witness  was  subpoenaed,  or  his  attorney,  makes  oclli 
that  the  testimony  of  the  witness  is  materisi;  the  justice  must 
isBtie  a  warrant  of  attachment,  directed  generally  to  any  con- 
stable of  the  county,  for  the  purpose  of  compelling  the  attendance 
of  the  witness. 

Id.,  I  83.  ■m'll:  L.  1R34,  rh.  236. 

I  2072.  Id.)  bow  (-leentedi   fers  tbercapon. 

Such  a  warrant  of  attachment  most  be  executed  in  the  name 
manner  ns  an  order  of  nrrcRt.  The  fees  of  the  justice  5nd  eon- 
Btahle  for  isBning  and  NcrTiDg  it,  must  be  paid  by  the  perstu 
Against  whom  it  is  iHgued,  unless  he  shows  a  reasonable  oxrvar, 
to  the  satisfaction  of  the  justice,  for  his  omission  to  attefld;  in 
which  case,  the  partT  procuring  the  warrant  miurt  pay  tbsiK  *Bd, 


*.  19,  t.  4,  a.  2      ATTENDANCE  OP  WITNESS.  §S  2»7a-77 

if  he  recoTerB  coats,  tlie  amoont  then-ot  must  be  ftllowed  U>  him 
as  i>art  or  hie  costa. 

2  B.  S.  239,  240,  I  W. 

}  2073.  Iii.j  w&eD  trltneaa  la  In  adjDlulnv  oonntr. 

Where  the  delinqucDt  wituesB  is  witbin  kh  adjoining  coantr, 
the  constable,  to  whom  the  wurraut  ot  attachmfat  ia  directed, 
may  arreat  the  witnese  in  that  conufy,  and  bring  him  before  tho 
jnatice.  The  constable,  while  he  la  within  the  adJDiBtnK  county  - 
for  that  parpoae,  haa  all  the  powera  of  a  canstablu  uf  that  county, 
with  ri'vpect  to  the  warrant  so  iBBued  to  him. 

I  XDT4.  inae  for  retasliiK  *"  atteBd,  or  to  testlty. 

A  person,  duly  Hiibpoeuned  na  a  witneaa,  who,  without  a  reason- 
able ezcuHe,  proTed  by  his  oath  or  the  oath  of  another  peraon. 
fails  to  attend;  or,  attending,  rffusea  to  teatitj;  must  be  fined, 
by  the  jtiatice  before  whom  the  action  ia  peuiliug,  for  each  non- 
attendance  or  refusal,  such  a  anm,  not  leas  than  one  dollar  nor 
more  than  ten  dollars,  aa  the  justice  tbinka  it  reaaouable  to 
impose  upon  him,  aa  a  floe  therefor. 

3  U.  B.  23S,  240,  i  sn,  im'd. 

I  XOT5.  Id-t  how  Imposea. 

The  fine  may  be  aummarily  iiupoeed  by  the  justice,  upon  the 
application  ot  the  party  in  whoae  behalf  the  witness  was  titib- 
pocnaed,  at  any  time  during  the  trial,  when  the  defaulting  wit- 
ness la  present,  and  has  an  opportunity  to  be  beard.  If  It  is  not 
Imposed  dnring  the  trial,  the  jUHtice,  at  any  time  within  five  days 
after  judgment  is  rendered,  must,  upon  the  application  of  the 
party,  laaue  a  warrant,  directed  generally  to  any  conatable  of  the 
conoty,  commanding  him  to  arreat  the  defaulting  witneaa,  and  to 
bring  him  before  the  justice,  at  a  time  and  place  therein  specified, 
the  time  to  be  not  more  than  twelve  days  after  issuing  the  war- 
rant, to  abow  cauae  why  a  fine  ahould  not  be  imposed  npon  him. 
Id.,  I  Se. 

I  8076.  HlBBte  ot  eoBvlctton. 

The  jnatice  impoaing  the  fine  must  enter  in  his  docket-book  a 
minnte  of  the  conviction,  of  the  cause  thereof,  of  the  amount  of 
the  fine,  and  of  the  coata.  The  minnte  is  deemed  a  judgment 
against  the  delinquent,  in  favor  of  the  officer  to  whom  Gaes  are 
directed  to  be  paid,  fey  secHon  2S75  of  this  act. 
Id.,  I  et,  imd. 

f  SB9TT,  BxecatloB  tbereBpoB. 

If  the  whole  amount  of  the  fine  and  costa  la  not  forthwith  paid 
to  the  justice,  he  must  issue  an  execution,  directed  generally  to 
any  constable  of  the  county,  commanding  the  constable  to  collect 
tbe  anm  remaining  unpaid,  of  the  goods  and  chattels  of  the  de- 
linquent, within  the  county,  and.  for  want  thereof,  to  take  him, 
and  convey  him  to  the  jail  of  the  county,  there  to  remain  until 
he  pays  that  sum.  not  exceeding  thirty  days.  Upon  the  delin- 
quent being  committed  to  jail,  the  keeper  thereof  must  keep  him 
in  close  custody  therein,  nntil  he  is  entitled  to  a  discbaise.  U 
specified  In  the  ezecntion. 
Id.,  I  88.  - 
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1  2&T8.  Honer  collected  i  bow  mg^Ue*. 

The  moupj  toUcftPd  by  viriue  o(  the  oiPculJoo  i ____ 

with  paid  by  the  constable  to  the  justice.  The  justice  iBBit 
within  ten  days  after  he  receives  a  fipe,  or  any  part  tfam«( 
from  the  eoiietahle  or  the  deliuqueat,  pny  the  moocj  to  the  tMeos 
to  whom  the  fines  are  directed  to  be  paid,  by  section  2815  «C  tito 
uct,  for  the  use  of  the  poor. 

2  R.  s.  2sg,  240.  I  sa. 

I  aB79.  I>ctsiiltli*K  wltaeaa  llaMe  (op  daaaBVes. 

A   person,   subpoenaed  as  prescribed   in  this  article,   who  ii» 
Iccts  or  rofiist's  to  obey  the  subpoena,  or  to  tc^stify,  is  alsq  li^Nt 

_.■____  t_i_..  t_ _„!. — enaed.  Tor  •" 

■  neglect  or 


D,g,t,ioflb,GoOglc 


t.  4,8.3    C0MMI8.  TO  TAKE  TESTIMONY. 

ARTIOLK  THIRD.* 

Commiaaitm  to  take  teatiraony. 
BW.  OnmmliiliHi  to  aumlue  witoHi  nmo  lntanasa>ail 
tn  and  bow  grantei]. 


l!  dMalloa  BDd  i«tnrD  ol 
~      ■        ■      wf  by  JuiiU 

N  Poirtn   o(    ( 


MM.  WlMD  depoglMoD  < 


__e  oC  fact  has  been  joined  In  au  action;  and  it  appeare,  by 
.Tit,  Dpon  the  application  of  either  party,  that  a.  vfitaeae,  not 
a  the  coantf  Tvht.'re  tiie  actiou  is  pending,  or  au  adjoining 
ty,  ia  material  in  the  prosecution  or  defence  ot  the  action, 
natice  may  avard  a  commissiou  to  one  or  more  competent 
Dfl,  antlioriziuK  them,  or  either  of  them,  to  examine  the 
<aa  under  oath,  upon  interrogntorieB  to  be  settled  by  the 
w^  or  by  the  written  agreement  of  the  pBrlies,  and  indorsed 
or  annexed  to  the  commission;  to  talte  and  certify  the  de* 
ion  of  the  wituese;  and  to  return  the  same  by  mail,  addressed 

BS,  ch.  MI,  I  I.  ani'd;  I..  IMT,  cb.  3Se  (4  Bdn.  «4D). 

181.  Id.)  onllr. 

both  pactics  eipressEy  consent,  a,  commission,  granted  as 
ribed  lu  this  article,  may  issue  without  written  ioterroga- 
1,  and  the  de;)OBitiou  may  be  taken  upon  oral  questions.  In 
case,  section  900  of  this  act  applies  to  the  execution  of  the 
lission;  and  a  copy  of  that  section  must  be  annexed  thereto. 
;e  or  the  time  or  place  of  the  examination  of  a  witseee,  by 
e  thereof,  need  not  be  given. 

test.  Wtaen  uid  lioir  Branled. 

e  commission  may  be  granted  by  the  justice  without  DOtlce, 
the  application  of  the  plaintiff,  made  at  the  return  of  the 
□ons,  or  upon  the  application  of  either  party,  mode  at  the 
of  the  joinder  of  issue.  It  may  also  be  grunted  at  any  time 
the  joinder  of  issue,  noon  the  anplicatinn  nf  cither  party. 
npanied  with  proof,  by  affidavit,  that  six  days'  written  notice 
e  application  has  been  served  upon  the  adverse  party,  either 
■oally,  or  by  serrice  upon  the  attorney,  who  appeared  for 
before  the  justice. 

OSS.   cb.  248,    f  B. 

B8S.  AdJoanBaemt. 

here  a  commisaion  \a  granted  upon  the  application  of  the 
Ltiff,  he  is  entitled  to  one  or  more  adjontnments  of  the  trial, 
lay  be  ueceasary  to  procure  the  commission  to  be  executed 

bk  iitlcle  la  mid*  appltcal 
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and  relurucd;   not  exceeding  the  length  of  time  lor  whkli  1 
trial  might  be  adjourned  upon  the  applicatioii  of  the  ili  ff  iiili 

L.  1S41,  cb.  138,  g  1  H  Edm.  MS). 

I  2084.  Esecntton  and  return  of  comiiiliiiBlo*. 

ifjutod  and  returupd, 

.   _nd  a.  copy  ot  that  sec 

:iexed  thereto,   except   that  subdivision  sixth  theml  maj'  l> 
itted.  ^ 

I  2«BB.  Receipt  thereof  br  Jnatlce. 

The  justice,  to  whom  tho  paclitLge  containing  the 

Irauamitted   by   mail,   must  id-'i^i^e   it  from   the  poct-oSce,   

open  and  file  it,  iudorsinc  thereupon  :hv  date  o(  bis  m  doins-  1 
must  remain  ou  iile  wiiii  him,  until  the  trial;  but  ather  — ■ 
is  entitled  to  inspect  it  on  fite. 

g  2980.  When  depoaltlon  cTideitco. 

Sections  902  and  903  of  this  act  apply  to  a  commission, _ 

as  prescribed  in  this  article;  and  to  Uie  ezecntioa  tberwt  i 
deposition  taken  thereunder  may  be  read  in  evidence  npca  fl 
trial  b;  either  part;,  and  has  the  effect  Q>edfied  in  sectka  II 
of  this  act. 


g  308T.   Powers    of  com 

Where  the  commission  is  executed  within  the  State,  ui=  >™ 
mlBsioner,  or,  if  there  are  two  or  more,  a  majoritj-  ot  tbem,  hM 
the  same  power  to  issue  a  Bnbooeaa,  to  swear  a  witi 
compel   his  atteodaDce.  that  a'  justice  <rt  the  peace 
notion  pending  before  him. 

I^   1S41.  ch.  138,  I  2  (4  Edm.  MB). 
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30ae.  Jdit   vbeo   lo  iie  dlKiwr^i 


TITLE  V. 
Tri&l  and  ita  ineidantB. 


a001~  Wltn^n  retiKli 

MOel  AdJooraiiKDl  tt 
aOM.  Ki  pule  Dffldi 
9000.  Comu'Ieiicr   ot 

SUM    mn.r.hl.  ia  »,..    _, 

Terdlct;  plali 

1  aOOO.  BCcct  «t  tKllare  «f  defendant  t«  Kvpear. 

'  Where  the  defendant  makps  (l^fnnlt  in  appearinfc  or  pleading, 
apon  the  rctnrn  of  a  snmmnns,  wbitrh  has  bpon  duly  served  as 
prpscrlbed  in  tbiB  chnpler,  tlie  juRtice  tniiiit  hear  the  allegations 
and  proofs  of  the  pl«intlff,  and  TPnder  JndBmi-nt  according  to 
law  and  equity,  a^  the  very  right  of  the  case  appears. 

2  B.  8.  !4Z,  {  82  (Z  EJm.  2501. 

I  2SSB.  IVken  JoBlloe  la  trr  !•■■•  at  Riet. 
Where  an  Issue  of  fact  has  been  joined,  if  neither  party  de- 
mands a  trial  liy  jnrj,  the  jiisliee  ninat  try  the  issue,  hear  tile 
allegationB  and    proofs  of  the   parlies    and  render  judgment  as 
presrribeii  in  tbe  lest  section. 
W..  !  01. 

I  2000.  (Ain*d.  imtr.)  nrmnndlnic  Jnrr  trtnl. 
At  the  time  when  an  iasno  of  fact  is  joincil  either  party  miij 
demand  a  trial  by  jury,  aiul  uuless  so  demanded  at  the  joining  ot 
issue  a  jnry  trial  Is  waived.  Th<.>  party  ileniiiDdinK  a  Lrinl  by  jury 
shall  thereupon  piiy  to  the  justice  the  stntutory  fees  for  the  at- 
teadance  o(  each  persoo  to  tie  Kiiuimoued  ami  for  the  Jurors  to 
serve  upon  the  trial,  and  aUo  tbe  feett  to  which  the  conHtable  is 
entitled  for  notityinie  the  perHiiDs  to  lie  drawn  an  jurura.  The  fi^ea 
so  deposited  shall  be  dcliTered  by  thi>  jusiict-  to  tbe  ronxtable 
serrins  tbe  venire,  and  by  him  sbnll  be  paid  out  as  rei)iiiritl  by 
law.  In  default  of  a  depofiC  as  nforcHaid  tbe  jnsliec  shall  proceed 
as  if  no  demand  for  trial  by  jury  had  Iieen  made.  And  the  town 
clerk  of  erery  town  in  this  stale  BbHlt  deliver  to  each  of  the  jus- 
tices of  tbe  i>eace  in  his  town  n  certitled  copy  of  the  list  filed  with 
him.  Id  pursuance  of  scitlon  one  tliouHniid  and  thirly-seven  of  this 
ood?.  and  he  shall  also  deliver  to  each  of  said  jastlrm  a  ecrtified 
oopy  of  any  tmch  list  herenfter  filed  with  htm,  within  ten  dovi 
after  the  same  shall  he  Died.  The  (own  clerk  In  entitled  to  n  fee 
nt  nne  dollar  for  each  copy  of  said  list  so  delivered.  Anv  town 
clerk  who  shall  neclect  to  deliver  n  copy  of  the  li.st  to  each  of  the 
jasticen  of  the  town  within  the  time  above  prescrilieil.  shnli  forfeit 
ten  dollars  for  each  fnilure,  to  be  sned  for  and  recovered  by  the 
overjieero  of  the  poor  of  said  town  f-ir  the  use  of  (he  poor  of  said 

Id..  I  M.  sni'd:  L.  18»T.  rh.  IM.    In  i^itI  Srpt.  1,  I89T. 
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(  aoei.  Ventre. 

WhuQ  a  trial  by  jury  Is  duly  demanded,  the  jmticp  moat  (■ 
with  opeulf  draw  twelve  ballotH  fruni  a  box  or  other  rM«M 
containiuK  the  uames  of  the  persons  who  are  retiunod  ma  JM 
of  the  towu  to  tbe  courts  of  record  of  the  count;  npoa  tT 
liet  thereof  received  b;  him  from  the  town  cierli  as  jm 
attend  and  try  said  cnnae,  on  a  day  to  which  the  canaL  _ 
then  be  adjonrned  by  him,  not  more  than  cisht  daj-s  fnwa 
joining  of  issue,  onlesa  the  parties  consent  to  a  lonK^r  «i"— 
meoC  which  conseat  shall  be  entered  in  the  jnstice'a  laim 
Tlie  beiluts  ehatl  be  of  the  eame  descriptiuu  aa  those  prcaer 
in  BFctioD  two  thoUBnnii  nine  hundred  and  ninely-faor  oC  .^^ 
ftct,  but  they  may  be,  or  may  previousiy  hare  been  prvuuc4 
a  justice.  If  a  pereon  whose  nauic-  is  thuii  drawn,  in  the  ]i 
ment  ol  the  justice,  resides  more  than  three  mites  tram 
place  of  triai  the  justice  may  set  nafde  such  jnroT,  and  be  1 
excuse  any  juror  who  comes  within  the  prorisions  of  Be«tiP« 
thousand  and  thlfty-tbree  of  this  Codi',  and  in  either  t^aar  di 
another  ballot,  and  continue  to  do  so  until  twelye  «_  -  — 
After  the  adjournment  of  the  court,  at  which  a  jury  trl^ 
been  had,  the  justice  must  deposit  the  ballot  coatainins 
names  of  those  who  attended  and  served,  in  another  box  k<nt 
him.  The  ballots  containing  the  names  of  those  who  dM 
appear  and  serve  must  be  returned  <by  the  justice  to  the  box  tl 
which  they  were  taken.  If  at  the  time  of  drawing  jurors  for 
court  there  is  not  a  sufficient  nambef  of  bnUots  remainbic  ia. 
original  box,  the  justice,  upon  drawing  all  the  ballots  therein,  B 
draw  the  necessary  number  from  the  second  box  conlsioiag  ' 
oames  of  those  jurors  who  have  before  served,  as  in  tbia  Md 
prescribed,  and  must  continue  to  draw  from  that  box  imt] 
new  lint  of  jurors  is  delivered  to  him  by  said  town  clerk. 

1  2Wa.  Id. I  In  notion  1ie1ir««a  two  lowaa,  ate. 

Where  the  action  is  between  two  towDS  or  cities,  _.  _. 
a  town  and  a  city,  the  venire  must  direct  the  coBttable  t»  .. 
twelve  men  of  the  county,  who  ore  qualified  and  not  exenuit  1 
prescribed  In  the  last  section,  nod  who  are  not  interested  ut  tt 
matter  at  issue,  to  form  a  jury  for  the  trial  of  the  action. 

2  K.    3.    242,    I    96. 

g  20es.  Dellverr,  ezecatloa  and  retara  of  ve>lr«. 

The  justice  mnst  insert  the  names  of  the  jurors  ao  drawn,  I 
a  venire,  nod  deliver  or  cause  it  to  be  delivered  to  a   -  -  *- 

of  the  county  disiaterestcd  between  the  parties.     The _, 

must,  at  least  three  days  beforp  the  day  therein  staled,  Mdl 
each  of  the  persons  whose  names  have  been  therein  inisM 
by  rendinK  it  or  stating  the  substance  thereof  to  the  penoR  « 
nerved.  But  the  service  shall  not  he  affected  by  the  conatthW 
failure,  after  diligent  search,  to  Gnd  any  of  the  perwnn  s 
named.  The  constable  must  make  his  return  upon  the  rvta 
certifying  that  he  has  so  personally  served  It  upon  each  of  th 
jurors  whose  names  are  therein  inserted,  or  if  any  \r< 
served,   stating   the   reason   for   such   omisrion.      Any   co 

making  a   false  return   upon  such   venire  tt  icnilty  of   a  

meanor.  Any  person  so  served  and  not  attendlnit  at  the  tbi 
and  place  to  which  the  cause  was  so  adjonrned.  is  RnHty  tfi 
'^."'•'jnpt  of  enurf.  punishable  by  a  fine  not  exceedtnic  lew  d<Ani 
wMch  the  justice  may  impoae  forthwitb  br  u  SDtiT  la  U 
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mlnntea  of  the  ImpoBitlon  of  Huch  fine,  to  be  collected  b;  ezecn* 
tiou  issued  by  ilie  juative  as  upou  ti  judi;iueut,  wita  vuhui  of  ttie 
levy,  and  (vliich  But  Kball  be  paid  over  to  the  use  of  the  poor 
of  the  conmr  by  tbc  justice,  but  upon  the  pccaentation  of  a 
ivaBODable  nod  BuHicieiit  excuse  by  or  ou  bebalf  of  the  peraou 
so  fined,  the  justice  may,  at  any  time,  remit  such  Que,  or  any 
part  thereof. 

2  B.  3.  242.  11  m.  66;  L.  tMT.  i^h.  4T0,  I  3  t«  Edm.  DSl). 

I  Sft»4.  Ballotat  how  prevured. 

For  the  purpose  of  procuring  a  jury  to  try  the  action,  the 
justice  must  prepare,  or  cuuho  (o  be  prepared,  biillola,  uuiform, 
as  Dearly  ae  may  be,  in  appearance,  by  writijiK  the  name  of  each 
person  rHiimed,  who  attends,  upon  a  separnte  piece  of  pnper. 
The  coDBtuble,  in  the  preseuce  of  the  justice,  must  roll  up  or 
fold  each  ballot  iu  the  same  manner,  as  nearly  aa  mny  ba,  eo 
as  to  Tesemble  the  others,  and  so  that  the  name  is  nut  visible. 
The  ballota  must  be  deposited  in  a  bos,  or  other  convenient 
receptacle. 

Id..  I  M. 

I  SSOS.  DratrlBT  Jarara. 

The  justice  most  then  openly  draw  oat,  one  after  another,  six 
of  the  ballots.  If  a  person,  whose  natnc  Is  drawn,  is  challenged 
and  set  aside,  or  is  e-tcnseil,  another  ballot  must  be  drawn,  and 
M>  on.  sncceasively,  unMI  the  reqniretl  number  of  jurora  is  ob- 
tained. The  parties  may  elect  to  try  the  cause  by  a  Ic^b  number 
thaa  sis  jnrors.  at  any  time  before  a  witness  la  aworn:  The 
persona  so  selected  oa  herein  provided,  constitute  the  Jnrj'  to 
try  the  action. 

H.,   i  JOO. 

I  SOBfl.  Jurors  In  defanlt. 

If  n  snffieient  nninber  of  competent  jurors  So  not  attend,  the 
justice  ahall  iasue  an  attachment  aeninst  all  defnultinir  jurors, 
and  ahall  place  the  same  in  the  hands  of  the  officer  who  snm- 
moncd  the  same,  command! nit  him  forthwith  to  attach  such 
jurors  and  fo  brinf-  them  liefore  him  at  a  tLme  specified  not 
mon?  llian  thirty-sii  hours  thpteaftpr,  to  which  the  cause  mnat 
hv  adjourned.  The  Juror  or  Jurors  so  attached  ahall,  in  addition 
to  the  fine  specified  in  section  29l>3  of  this  act.  he  renuired  to 
pay  the  expense  of  the  attaehment  and  service  thereof:  which 
shall  he  the  officcr'a  fees,  toRetber  with  all  necessary  expense 
incnrred  by  him  in  servlni;  aald  attachment,  to  be  audited  and 
f)x<^.  to  be  enforced  In  the  snme  manner,  and  when  collected 
tn  he  paW  to  the  officer  or  the  party  who  has  paid  the  same. 
Any  person  no  attached  and  diaobeyinir  or  resisting  the  service 
of  said  attachment  is  gnilty  of  a  misdemeanor. 

I  20»T.  [Am'd,  1802.]    Ttrtr  venire,  etc. 

If  the  constable,  to  whom  the  venire  is  delivered,  does  not 
r«tiim  It  aa  required  thereby:  or  it  is  for  any  reasoa  set  aslde^ 
the  jnatico  must  proceed   to  draw   another  jury,   in  the  manner 

Ervscribed  in  the  foreKoin^  aeclions.  which  shall  be  summoned 
1  like  manner  a  a  the  first  jury.  If  a  full  jury,  drawn 
from  those  returned  as  prpRcrlbed  in  the  foregoinK  sections 
cannot  be  ohtaincd,  the  JOKlice  may  direct  the  constable  to 
require  the  attendance  forthwith,  or  at  such  time  as  he  may 
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'deiignate,  not  longer  than  twenty-four  boure  after  the  IbmiIiw 
thereof,  of  siich  a  number  of  taleHtnen,  from  the  byBtandera  or 
from  tlie  town,  quali&ed  to  serve  as  jurors,  as  be  deems  aaffident 
for  the  purpose;  or  in  hU  discretion  he  may  draw  from  the  JQIT 
bo*,  double  (he  number  of  jurors  required  to  complete  the  jotr 
ID  tlie  manner  roquired  by  the  foregoing  seotiona,  which  ^all 
be  summoned  in  like  mnniier  as  the  first  jury,  end  he  Bhall 
continue  to  do  so  till  a  jury  is  obtained.  Nothing  hereinbefore 
containe<l  shall  preclude  the  Justice  from  ndjonrnlnR  the  trial 
of  the  case,  on  his  own  motion,  or  on  the  application  of  either 
of  the  parties  to  the  action,  as  provided  by  sections  tweDty-nlne 
handred  and  fiftji-niDe  to  twenty-nine  hundred  and  aixty-elgbt 
of  the  Code  of  CiTil  Procedure, 

L.  ISaS.   cb.   MT. 
'   I  aoos.  JarofB  Mitfe. 

The  justice  mnst  administer  an   oath   or   afflmiAtion   to   eaiA 
juror,   well   and   truly  to   try   the  matter  In  difference   between 

,    plaintiff,   and   .   defendant,    and    unless   dia- 

charfccd  by  the  justice,  a  true  yerdlct  to  Kive.  accordiuK  to  tha 
evidence. 


After  the  jurors  harp  been  duly  sworn,  they  must  sit  toRether, 
and  hear  the  allcgntions  and  proofs  of  the  parties,  whlcb  moat 
be  made  publicly,  in  their  presence. 

M..  I  JO*. 

I  SOOO.  Wltii«aa*a  Mtk. 

A  person  offered  as  a  witness  mnst,  before  any  testimony  Is 
given  by  him,  be  dnty  sworn  or  affirmed,  to  the  effect  that  the 
evidence  which  he  shall  give,  relating  lo  the  matter  In  difference 

between  ,  plaintiff,   and  .   defendant,   shall 

be  the  truth,  the  whole  truth,  and  nothing  but  the  tmth. 

t   nOOl.  Wltnenii    rpra-ln»    (o    he    Kvorn,     rtc     Wnrrsal 

Where  a  witnenti,  nttenilinK  liefore  a  justice  In  an  acUoD,  re- 
fuses to  be  Hworn  or  alfirroe<l  In  the  form  prcacribed  by  law;  or 
to  answer  a  pertinent  and  proper  queation;  or  netrlecia  or  retnaea 
to  produce  a  book  or  paper  which  he  has  been  duly  anbpoenaed 
to  produce,  as  prescribed  in  tirctlon  2969  of  this  act,  or  dniy 
reqiiinMl  to  produce  by  an  M*der,  made  aa  preocribed  in  section 
Siit  of  thid  net:  and  the  party,  at  whose  instance  he  attendc^d. 
makex  oath  that  the  testimony  of  the  nitneaa,  or  that  the  hook 
or  paper  is  so  far  mateiial,  that  without  it  he  cannot  aafely 
proceed  with  the  trial  of  the  action,  the  justice  may,  by  warrant, 
commit  the  witness  to  the  jail  of  the  county. 

M..   I  2T9,  im-fl. 

I  S002.   CoBteatB  of  vrnrrant)  trnvrlaonmcnt   «t  recvsaat 

The  warrant  must  specify  the  eaai<e  for  which  it  Is  temed. 
If  It  Is  issued  for  refusing  to  answer  a  qneatioo.  the  qnestioii 
tnurt  be  specffied  therein;  if  for  neglecting  or  refaainc  to  prtt- 
duce  a  book  or  paper,  the  same  must  be  deacribed  wlui  convv- 
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aient  certainty.     Tbe  recusant  witnesa  must  be  cloeelr  couflunl, 
by  yinoe  of  lUe  wairant,  until  he  subniila  to  be  anorn  or  affirmed, 
or  to  auBwer,  or  to  produce  tbe  book  oc  paper  required,  as  tlw 
cose  ma;  be;  or  is  otberwiee  diecharged  accordioK  to  law. 
2   B.    8.,   I  ISO. 

1  S008.  AdJoBrBment  tber capon. 

The  Justii^e  mutit  tbereupon,  from  time  to  time,  at  the  requeat 
of  the  party  in  whose  behalf  the  witness  attended,  adjourn  the 
trini,  until  the  witness  teBtllies,  or  produces  tbe  book  or  paper 
required,  or  dies,  or  becomes  a  lunatic,  or  is  dtscbargL'd  accordliiK 

1(1   luw. 
Id.,  I  SSI. 

i  3UOt.  Ex.  parte  affldnvitj  nhen  evldeace. 

Au  ex  parte  affidavit  ahull  not  t>e  receivi-d  in  evidence  upon  a 
trial,  ivithodt  tbe  cuuseut  o(  both  particii,  eaci'pt  iu  a  case  where 
it  is  spociiilly  allowed  by   law. 


I  800S.  CompeteBcr  Ot  irilBHS)  b«iv  delermlBcX. 

Ad  objection  to  tbe  competency  of  a  witness  mast  be  tried  and 
determined  by  tbe  Justice.  Where  the  ground  of  the  objection 
depends  upon  a  matter  of  fact,  evidence  may  be  given  thereupon, 

as  npon  any  other  i *' —   -'  ■"--•■ •  •■'--*    "  •■•-  — "^ 

is  examined  thcreupt..  _ 
shall  be  received  trum  e 

Id.,  I  lOT. 

I  SOOe.  COBBtAble  to  keep  Jarri  Iilii  oath. 

Afler  hearing  the  nllcBatlous  aud  proofs,  the  jury  must  be  kept 
together  in  a  prtviitc  unci  convenient  place,  under  the  charge  of 
a  conataUe,  until  they  all  agree  upon  their  verdict:  and,  for  that 
pntvoBQ,  tbe  justice  shall  admiaistcr  to  the  constable  the  following 
onlh:  "You  awear  iu  the  presence  of  Almiglity  God,  that  you 
will,  to  the  utmost  of  your  ability,  keep  the  persons  sworn  as 
jurors  upon  this  trial  together.  In  a  private  and  convenient 
place,  without  any  meat  or  drink  except  such  as  shall  be  ordered 
by  me;  that  yon  will  not  suffer  any  communication  to  be  made 
to  them,  orally  or  otherwise;  that  yon  will  not  communicate 
with  them  yourself,  orally  OF  otherwise,  unless  by  my  order,  or 
to  ask  them  whether  they  have  aitreed  upon  their  verdict,  until 
they  are  discharited;  and  that  you  will  not,  before  they  render 
their  verdict,  communicate  (o  any  person  the  slate  of  their  de- 
liberatlona,  or  tbe  verdict  tliey  have  agre*'d  upon." 
Id.,  t  108. 

(  noor.  R»Mdlllon  or  verdict*  iilolBllfr  Bced  not  be  called. 

When  the  jurors  have  agreed  upon  their  verdict,  they  mu^ 
publicly  deliver  It  to  the  justice,  who  must  enter  it  in  his  docket 
book.  It  Is  not  necessnrv  to  call  the  pinintlff  before  receivina 
th«  Terdlcf.  and  the  plnintlfT  cannot  submit  to  a  nonsuit  or 
withdraw  the  action,  after  the  cause  has  been  committed  to  the 
Jury. 

Id.,  I  110. 
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I  30O8.  Jury  wheR  to  be  dlBcharccA)  aew  TeAlrc. 

Wbere  the  juatice  is  satiafied  tbat  the  jurors  canuot  a^r** 
upon  a  verdict,  after  baviug  been  out  a  reasoDable  time,  he  may 
discharge  theni,  and  issue  a  new  venire,  returnable  within  tortj- 
eight  liours;  uulesB  the  parties  coasent,  and  their  couaent  if 
entered  id  the  justice's  docket-book,  that  the  justice  mar  render 
judgment  upon  tbe  evidence  already  before  lilm;  whkti  he  Diay 
do,  in  that  case. 


}  SOOB.  Fine   to  be  liBitoard  on  defaoltlnv  Juror. 

A  person  duly  nolified  to  attend  as  a  juror,  who  fails  to  attend, 
or,  attend  ill  e,  refnses  to  serve,  without  a  reasonable  eicnae, 
proved  liy  liln  oath,  or  the  oath  of  another  person,  is  liable  to  the 
same  flne,  to  be  Impoeed  and  collected,  with  ctmts,  in  like  maDner. 
and  applied  to  the  snine  iiMc,  as  Is  prescrttN>d  in  article  oeeond  of 
title  fourth  of  this  chapter,  with  mpMt  to  a  person  snbtmemacd 
as  a   witness,  and  not  attending,  or  attending  and   retEwliis  In 

U^  I  lU,  in-di  U  187%  <±.  MS  (B  BSm.  mOI. 
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TITUS  Tl, 
Jndgment ;  and  docketisif  tlw  auiMt 


LpMtkiD    of    lUl   tl 


I  9010.  JmdsaicBt  ItT  eoBfcBslaB. 

A  jnitlce  of  the  peace  may  enter  a  judKinent  npon  the  ton- 
feHsioD  o(  the  defendant,  In  aaf  ease,  where  the  amonnt  enn- 
feeaed  doe«  not  exceed  the  Hum  of  five  huudred  doll&n,  ivitb( 
Hitch  n  sbiT  of  execution,  it  any,  as  is  agreed  upon  by  the  parties 
to  the  Judfcment 
3  B.  B.  212,  I  113.    S«  H  XSS4,  S224. 

I  soil.  Id.)  node  of  eonfeiBliiv  Jadinnot* 
A  JTidmnent  upon  confession  sbal)  not  be  rendered  unless  th« 
following  reqnlmea  are  complied   with; 

1.  The  defendant  mnat  personally  appear  hefore  the  Jastlce. 

2.  The  confesBlon  must  be  in  writing,  signed  by  the  defendant, 
anil  filed  with  the  jastlce. 

3.  If  the  indgment  is  confesaed  for  a  sum  exceeding  fifty 
dollars,  the  confession  most  be  accompanied  with  the  affidnTlt 
of  the  defendant  and  of  the  plaintiff,  atatint;  that  the  defendant 
is  honestly  and  jDitly  indebted  to  the  plaintiff  in  the  som  ape- 
clBed  therein,  over  and  above  all  jnst  demands  which  the  de- 
fendant has  against  the  plaintiff;  and  that  the  confeMkm  is  not 
laade  or  taien  with  intent  to  defrand  any  creditor. 

M..  i  114. 

I  aota.   U.|  when  TOt«. 

A  Jodgment  confessed,  otherwise  than  aa  preacril>ed  In  the 
last  section.  Is  void,  aa  agaioBt  every  person,  except  a  purchaser 
in  good  faith  of  property,  real  or  personal,  thereunder,  and  tlie 
defendant  making  the  confession, 

M..  I   110. 

■  S018.  Jndvmont  of  avBamlt. 

Judgment  of  nonsnit,  with  costs,  must  be  rendered  against  a 
plafntilF  prosecuUng  an  action  before  a.  justice  of  the  peace,  In 
either   of  the  following  cases; 

1.  If  he  dlBcontlnues  or  nitbdraws  the  action. 

2.  If  he  fails  to  appear  within  one  hour  after  the  summons  is 
relnmable,  or  within  one  honr  after  the  time  to  which  the  trial 
litts  been  adjourned. 

3.  If  he  la  nonsuited  upon  the  trial. 
U..  I  119- 


b,  Google 
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I  8014.  SnAgBteat  upon  Terdtet,  etc. 

Where  a  verdict,  or  the  decision  of  the  juatlce  npon  a  trUI 
withoDt  a  jury,  la  rendered  in  favor  of  either  party,  the  jiutice 
mast  render  JudfEment  nRninal:  the  ndvcree  party  in  conformitT 
thereto,  with  costs,  eicept  as  is  otherwise  Bpedallf  pretcrtbrt 

SnlMtltated  tor  S  B.  S.  242.  H  ISO  aod  ISl. 

I  8016.  IVheM  jBtlKBient  lo  be  rendered. 

Where  the  plaintiff  is  uonsalted,  or  discoutiauee  or  withdraw! 
the  attion;  oi'  where  iiidt;nit'»t  U  confesBed,  or  a  Terdicl  ia  rea- 
dered:  or  where,  at  tnc  close  of  the  trial,  the  defendant  ia  la 
custody:  the  jiiBtice  must  forthwith  render  jndgmcDt,  and  enter 
it  in  his  docket -book.  In  every  other  case,  he  uiimt  render 
judgment,  nnd  entfr  it  in  his  doeket-book,  within  lour  dnya  alter 
the  cause  has  tioeu  fittall;  submitted  to  him. 

Id.,  i  124. 

I  SOie.  Remit  tins'  part  ol  Terdld,  etc. 
Where  a  verdict,   or  the  decision  of  the  justice  upon  s  ttlal 
without  n  jury,  la  rendered  in  ftivor  of  either  party  for  a  sum  of 
mon^'y.  the  prcvaiiine  party  muy  remit  any  porllou  thereof,  and 
take  judgment  fur  the  tcitiduc. 

M.,  I  IBS. 

I  301T.  [Am'd,  1H94.]  TmnBcrlpt  ot  JadKnieBt)  dvoketlnc 
the  MBie. 

A  justice  of  the  pence  who  renden  a  judgment,  except  in  an 
action  to  recorer  a  chattel,  must,  upon  the  application  ot  the 
pnrty  in  whose  favor  the  judKnicnt  was  rendereti,  and  the  pay- 
ment ot  the  fee  therefor,  deliver  to  bini  a  transcript  of  the  judg- 
ment. The  county  clerk  ot  the  county  in  which  the  judgment 
was  rendered  must,  upon  the  presenlation  of  the  tranneript  and 

fayment  of  the  fee  therefor,  it  wilbin  six  years  after  the  render- 
Dg  thereof,  indorse  thereupon  the  date  of  its  receipt,  file-  it  in  his 
otfice  and  docket  the  judgment  as  ot  the  time  ot  the  receipt  of 
the  transcript  in  the  book  kept  by  him  for  that  purpose,  as  pre- 
scribed in  article  third,  title  6rst  of  chapter  eleven  of  this  act. 
Thenceforth  the  judfimeut  is  deemed  a  judgment  of  the  connty 
court  of  that  county,  and  must  be  enforced  accordingly;  except 
that  an  e^ceculion  cuu  be  iiisued  thereU]>on  only  by  the  county 
clerk,  as  prescribed  In  section  thirty  hundred  and  forty-three  of 
this  net,  and  that  the  judgment  is  not  a  lien  upon,  and  cannot 
be  enforced  against,  real  property,  unless  it  is  lor  twenty-five 
dollars  or  more,  cxcIubIvc  of  coats. 
Co,  Proo.,  port  ot  I  83;  L.  IBM,  cS.  307.,  8e»  I  «iaL 

I  3l)tH.  Id.;  wben  execntlon  mar  inane  nltalDBt  peraon. 

It  the  action,  in  which  the  jndtnnent  is  rrndered,  is  one  ot  the 
actions  specified  in  subdivision  first  or  second  ot  section 
2895  of  tliis  act,  or  if  an  order  of  iirrest  wns  granted,  and  was 
execnted,  in  a  case  specified  in  HnhdlvtRlon  third  of  that  Kctloil, 
and,  in  either  case,  if  thi>  defoiidnnt  is  n  male  person,  the  justk* 
most  Insert,  in  each  Irnnscript  given  by  him,  as  prescribed  ta 
the  last  section,  the  words,  "  defendant  liable  to  execution  acalest 
his  person":  and  a  like  note  must  also  be  made  in  the  do^M 
ot  the  judgment,  made  by  the  county  clerk. 


...O^^IC 
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1  S019.  Id.|  In  Kotlon  tor  m.  obnttel. 

A  iuaticc  of  the  peace,  who  reDdere  jndgraent  for  a  chattel, 
which  has  been  dellrered  to  the  uuBuccesHlul  party,  or  for  llie 
ralne  thereof,  la  case  a  return  thereof  cannot  be  hnd,  tnuat, 
where  the  Talne  eieeedB  tweuty-fiye  doUare,  upon  the  application 
of  the  part;  in  whose  favor  the  jndstuent  was  rc^ndered,  and 
pument  of  the  fee  therefor,  delivEr  to  him  a  traascript  of  the 
judgment,  rtating  the  particulnra  thereof.  The  county  clerk  of 
the  counW,  in  which  the  judgment  was  rendered,  muBt,  npon  the 

Siresentation  of  the  transcript,  and  payment  of  the  fees  therefor,' 
Ddorse  thereupon  the  date  of  its  receipt,  file  it  in  his  oStce,  and 
docket  the  judgment,  as  of  the  time  of  the  receipt  of  the  trans- 
cript, in  the  book  kept  by  him  for  that  purpose,  as  prcBcribed 
in  article  third  of  tide  first  of  chapter  elcveuth  of  this  net,  and 
tuuat  also  enter  in  the  docket  the  partieulitm  of  tlie  judgiueut, 
ae  stated  in  the  transcript  of  the  justice.  Thenceforth  the  judg- 
ment is  deemed  a  judgment  of  the  county  court  of  that  county, 
and  must  be  enforced  accordingly;  except  that  an  execution  con 
be  issued  thereupon  only  by  the  connty  clerk,  as  prescribed  in 
•ection  3043  of  this  act. 
1  8020.  jBdcment  •■BlBiit  Joint  debtors. 
Where  an  action  is  brouftlit  ngainst  two  or  more  persons,  jointly 
indebted  apon  contract,  and  the  anmmoas  is  serreij  upon  on»  w 
more,  but  not  upon  alt  of  them,  if  the  piaicitiS  recovers  judgment, 
it  must  be  entered  against  all,  in  the  mode  prescribed  in  section 
1982  of  this  act.  Sections  1933,  1034.  and  1935  of  this  act  apply 
to  snch  a  judgment,  and  to  each  execution  issued  thereupon; 
i-icept  that,  where  the  justice  or  the  county  clerk  issues  the  eie- 
cation,  he  must  moke  the  indorsement  prescribed  in  section  ISM 
of  this  act. 

Smalltaled  f«  3  B.  8.,  H  121  and  123. 

I  3021.  Doolietlns  tbe  MDiei  auction  (feereopon. 

The  justice  who  gires  a  transcript  of  a  Judgment,  taken  aa  pre- 
scribed in  the  last  section,  must  distinctly  d"Hignate,  in  the  trans- 
cript, each  defendant  who  was  not  summoned.  Thereupon  the 
clerk,  who  dockets  the  Judgment,  must  make  In  the  docket,  under 
or  opposite  the  name  of  eoch  defendant  not  summoned,  an  entry, 
as  prescribed  in  section  1036  of  this  act;  and  the  provisions  of 
that  section  apply  to  the  judgment  so  docketed.  An  action,  upon 
a  judgment  so  docketed,  can  be  uiarnlaincd  in  a  justice's  court 
anunst  the  defendants  summoned,  only  in  o  like  esse,  and  with 
like  effect,  as  if  they  were  the  only  defendants  in  the  original 
action.  An  action  may  lie  maintained  against  the  defendants  not 
■Qmmotied.  as  prescribed  in  section  1937  of  this  act.  in  any  court 
faBTing  jurisdiction  thereof;  and  the  plaintiff  is  eutitled  to  costs, 
upon  recovering  final  Judgment  therein,  where  the  sum  remaining 
unpaid  Is  twenty-five  dollars  or  more. 

I  SOita.  DaeketlnK  JadKment  In  anatfeer  ooBBtr> 

Tie  clerk,  with  whom  a  transcript  given  by  a  justice  is  filed, 
fu  prescribed  la  either  of  the  foregoing  sections  of  this  title,  must 
fnmtsfa  to  any  person  applying  therefor,  and"  paying  the  fees 
alloved  by  law,  one  or  more  transcripts  of  the  docket  of  the 
iudfment,  attested  by  his  signature.  A  connty  clerk,  to  whom 
■nd  s  ttsoscrlpt  is  presented,  must,  npon  payment  of  the  fees 
therefor.  Immediately  file  it,  and  docket  the  judgmeDt  in  the 
apiRtq>riate  docket-book  kept  in  his  office,  in  like  manner  as  the 
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Judgmctit  was  docketed  by  the  first  cootttr  clerk.  The  judgment, 
when  docketed  as  prescribed  iu  this  section,  boa  the  like  effect, 
with  respect  to  the  euforcement  thereof,  or  any  pi-oceediUKB  then- 
uuder,  or  by  virtue  thereof,  in  the  county  where  it  woa  so  dock- 
eted, as  if  it  was  rendered  by  a  justice  of  the  peace  of  that 
county,  and  docketed  upon  filial  his  transcript;  except  tbtt 
irhere  an  application  for  leave  to  issue  an  exectition  ia  nrrrninrr. 
it  must  be  toade  to  the  county  court  of  the  county  where  tat 
JudKDient  was  rendered. 
'  Co.  Proe..  t  S3,  ind  K.  a.,  mrt  ol  |  3S4. 

I  8023.  Jnatlee  Hi>r  Klve  traBserlpt,  after  ezplimtlaa  ml 

A  justice  of  the  pence,  n-boeo  term  of  office  has  expireil.  may 

make  a  transcript  of  a  judgment  rendered  by  him,  as  p """* 

In  either  of  the  toregoiiig  sections  of  this  title. 
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Kta.  ActlOD  lunlDM001ul4J>l«forDiAreLDnilivBlcoutlatl. 

I  aott*.  When  Jnntlct  may  laanc  eiecntlou. 

At  aay  time  witbin  five  jean  nCler  entry  of  a  iwigmeai,  the 
jiutice  of  the  peace,  who  readered  jt,  beiufc  in  office,  may  isHue 
AD  execntioo  tbereupon,  unleei'  it  has  been  docketed  in  tbe  county 
clerk' n  offlce. 
Oo.  Proa.,  I U,  fabd*.  U  uid  11. 

I  303U.  GcBcntI  peaBtattea  of  czcvbUv*. 

An  execntioa,  UBUod  by  a  Justice,  mast  be  directed  jKnerally 
to  any  constable  of  Ibc  same  coanty.  It  must  intelligibly  de- 
scribe the  Jndfcment.  statinK  the  aamea  of  the  pnrtioa  in  whose 
taTor,  and  aeniost  whom,  the  time  wh^ti,  and  the  name  of  tbe 
jDiiti(¥  by  whom,  the  judj^ment  was  rendered:  and  it  mnst  be 
metfe  returnable  to  the  justice,  within  sixty  days  atter  its  date. 

I  som.  Bse«a<loa  apoa  fadKnaent  for  voner> 

Ad  execntion,  Issued  upon  a  Judgment  for  a  sDm  of  money, 
must  specify,  in  the  body  thereof,  tbe  irain  recovered,  and  the 
KUm  actually  due  npon  the  judgment  at  the  date  of  the  execution; 
and.  except  In  a  case  ivhere  special  provision  is  otherwise  mude 
by  law.  It  must,  substantially,  require  the  constable  to  satisfy 
the  indgmeut,  together  with  his  feCE,  out  of  the  personal  property 
of  the  judgioent  debtor  within  the  county,  not  exempt  from  levy 
and  sale  by  virtue  of  an  execution;  and  to  brin);  the  moneyt 
bt^fnre  the  justice,  by  the  return  day  of  the  execution,  to  be 
rendered,  by  the  justice  to  the  party  who  recovered  the  judg- 
ment. If  the  Judgment  was  recovered  Hfcalnst  a  male  person,  in 
either  of  the  actio  us  specified  in  subdivision  first  or  second  of 
■P<Ttion  28B6  of  this  act;  or  If  sn  order  of  arrest  was  granted 
and  waa  executed,  in  a  esse  specified  iu  subdivision  third  of  that 
section,  the  executiMi  must  also  command  tbe  constable,  if  suf- 
ficieDt  persoual  property  cnnnot  be  found  to  satisfy  the  judgment, 
to  arrest  tbe  judgment  debtor,  and  to  convey  him  to  Qie  jail  of 
the  county,  there  to  remain  until  he  pays  the  judgment,  ot  is 
diachanted  according  to  law.  If  the  judgment  was  rendered  in 
ma  Action  to  recover  a  penalty  or  lotfeiture  r'T^n  ^7  <i  etatate 
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of  tJie  St&te,  the  justice  must  iudorse  upon  the  ezecntiMi  ■ 
lefereace  to  the  atutute,  ub  |irescribed  in  aectloD  1887  of  tbta 
act,  with  respect  to  a  cop;  of  the  eummoDB. 

K.  a.,  i  ISl,  im-di  I,.  1831.  t^U.  BOO. 

I  soar.  HencWBl  of  exeentlon. 

After  the  return,  wholly  or  partly  nnsatkBed,  of  sn  execntion, 
Uaued  by  a  justice  nf  tlie  jii^ace,  he  maf,  from  time  to  time, 
within  five  jresrs  after  the  judgmeDt  wbb  rendered.  Issue  a  new 
execution  or  renew  the  former  exeeutioa.  Au  execution  i«  re- 
ni-'ived  by  a  written  indorsempnt  thereupon  to  that  effect,  Higned 
by  the  justice,  and  dated  u[>oii  the  day  whea  it  is  niadE^.  If  pnrt 
of  the  eiecutioQ  has  been  sntislied,  the  indorsement  must  slate 
the  sum  remaining  due.  Kitch  Indorseuieiit  renews  the  ezecntiDn 
for  siity  days  from  the  date  thuri'of.  A  justice  whose  term  of 
office  has  expired  may  thus  issue  or  renew  an  execution. 

111..   II  14C  ud  14T. 

,.,,---,   -, ^.  1  levy  and   sale,  l^ 

]  issued  by  a  justice  of  the  peace,  which  is 
exempt  from  levy  and  sale,  by  virtue  of  an  execution  issued  out 
of  the  supreme  court,  and  iu  the  like  cases,  and  under  the  same 
circumstaucea.  as  prescribed  in  sections  1380,  1390,  1391,  13tK!, 
1303,  and  13iM  of  this  act,  aod  the  other  special  provtdoni  la 
law,  relating  to  such   an  esemptiou. 

I  S028.  ladoraemcnt  at  levri  notice  of  ule. 

A  constable,  who  takes  personal  property  iuto  hla  custody,  by 
Tirtue  of  an  execution,  must  indorse  upon  the  execution  the  time 
Of  levying  upon  it.  He  must  immediately  poet  cuDspiciluusly,  in 
at  least  three  public  places  of  the  city  or  towu,  in  which  the 
property  was  taken,  written  or  printed  notices,  signed  by  hiio. 
describing  the  property,  and  spociCying  the  place,  within  the 
same  city  or  towu,  where,  and  the  time,  not  less  tban  six  days 
after  tbe  postiog,  when,  it  will  be  exposed  for  sale. 

I  3080.  Mode  of  lerr  «nd  inle. 

The  proTisions  of  sections  13S4,  1385,  13SG,  13ST,  1406,  1400. 
1410.  1411.  1412,  and  1428  of  this  act,  substituting  the  constable 
for  the  slicriff,  aniily  to  and  govern  the  levy  upon  and  sale  of 
personnl  proi^rty,  by  virtue  of  an  execution  issaed  by  a  Justin 
of  the  peace;  except  where  a  diCEpreiit  rule  is  prescribed  in  thia  act 

f  3031.  Re  tarn  af  exec  alls*. 

The  constable  must  return  tbe  execntloii  to  tbe  justice,  and 
pay  to  bun  the  aujouut  of  tbe  judgment,  with  interest,  or  so 
much  thereof  as  he  has  collected;  returning  the  surplus.  If  any, 
to  the  person  from  whose  property  It  was  collected. 

R.   s..  part  of  I   1*9. 

I   SOSa.   EseoBtloa  ■■■Isit    the  persoB)   InaprlsoB^CBt  •! 
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debtor,  nud  coDvey  bim  to  tbe  jail  ol  the  county.  Tbe  keeper 
ut  tbe  jail  muHt  Uivreuiioii  kevp  tlJ«  judguieut  (it:L>(ur  iu  cuKtotij, 
ID  all  ivapectB  as  it  tbe  executioD  was  iBiiued  out  at  the  •upfeme 
court,  uutil  the  judgment  and  tbe  fees  of  the  constable  axe  paid; 
or  until  tbe  judgment  debtor  is  thence  discharged,  in  due  course 
ol  law;  except  that  if  the  execntion  has  an  indorsement,  ehowios 
tbat  tbe  juUgnieDt  was  rendered  in  an  action  for  a  penalty  or 
forfeiture,  given  by  a  Btatute  of  the  State,  the  sberis  sball  not 
admit  tbe  Judgment  debtor  to  the  liberiies  of  the  jail. 

R.  8..   pan  of  H  IM   ind  143. 

f  SOaS.  [AB'd,  188S.1  Wken  J«a«u*ut  Cebtor  t*  ka  Ma- 
It  ft  person  committed  to  jail  by  Tirtae  of  an  execution  iianed 
by  a  jusHA  of  the  peace,  or  out  of  tbe  munidpal  court  of  Bof- 
fulo,  or  by  virtue  of  nu  execution  issued  by  a  county  clerk  on 
a  transcript  of  a  judgment  recovered  l>efore  a  justice  of  tbe  peace, 
or  Id  the  Raid  municipal  court  of  Buffalo,  bas  a  family  within 
tbe  Btale  for  which  he  providea,  he  must  be  dUeharsed,  after 
remHiniDg  in  custody,  either  with  or  without  being  admitted  to 
the  jail  Jiberttes,  tbirty  days;  otberwiae  he  mast  oe  discharged 
after  so   remaining  sixty  days. 

Id.,  i  103,  ini'd.    MbmoT  CItr  Conrt.  L.  ISM,  cb.  12S;  L.  1SB3,  ch.  M. 

f  S034.  AtMtLVltt  dliieksirce. 

In  order  to  procure  a  discharge,  as  prescribed  in  the  last  seetioti, 
the  prisoner  must  make,  and  deliver  to  the  sheriff  or  jailer,  an 
affidavit,  stating  tbe  facta  which  entitle  him  thereto,  according 
to  tbe  provisions  of  that  section.  Upon  receiving  such  an  affl- 
davit  the  riieriff  or  jailer  must  forthwith  discbarge  the  priaoner 
from  his  custody.  He  must  tbereupon  deliver  tbe  affidavit  to 
tbe  clerk  of  tbe  conuty,  who  must  file  it  in  hia  office,  without  fee. 

Id..  H  IBS  and  KM. 


day,  during  which  be  detains  tbe  prisoner;  to  be  recovered  by  tbe 
latter.  In  addition  to  nny  dumages,  which  he  sustains  by  reason 
of  the   false  impriHoument. 

M..   I    IDB. 

f  3(KMI>  AflldKvIt  a  defrnee  t«  acdoa  for  eneapft. 
The   receipt  of   such   an   affidavit   is  a   defence,   to   an   action 
hroueht  ofcainst  the  sheriff  or  jailer,  by  reason  of  tbe  prisoner'! 
discbance. 

Id.,  I   iM. 

I  803T.  DIaehaPKe  not  to  affect  JndvmeBt. 

NotwithatandlDg  the  diBchargc  of  a  judgment  debtor,  ai  pre- 
scribed in  the  last  four  Bectioos,  the  judgment  remains  valid  as 
agaioat  his  property:  and  n  new  execution  may  be  issued  accord- 
inglj,  as  if  ^e  had  not  been  imprisoned. 

Id.,  t  IBT. 

I  SOBS.  BxeoDttoa  apon  Jodsvient  In  aedon  tor  a  nbattcl. 

In  an  action  for  a  chattel,  the  possession  of  which  has  not 
been  delivered  to  tbe  prevailing  party,  an  execution,  for  the 
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delivery  of  the  posBession  thereof  to  bin,  as  well  as  for  mJtJ 
dsmngea  recorercd  by  him,  may  be  Itaned  by  the  juHtiee;  aolns 
the  judgment  has  been  docketed  In  the  county  clerk's  office,  t* 
pretciibed  in  title  siilb  of  this  chapter.  It  must  be  to  the  saiw 
elfeet,  and  executed  in  the  eaioe  innQoer,  as  a  like  exemti«a 
lesued  upon  a  judgment  rendered  In  the  Hupreme  court;  ezmil 
that  it  must  be  directed  geneinlly  to  any  conatnblo  of  tbe  county: 
and  that  the  direction  to  aniisfy  n  sum  of  money.  4>at  ot  ih» 
property  of  the  JmiRiuent  debtor,  miiMt  lie  lu  the  form  iMviKTibrf 
lu  this  title  for  a  like  direcliou,  where  au  I'xecutiuD  in  iaaued  bf 
a  justice  of  the  pi^iicc,  upon  a  judgment  fur  a  sum  of  money. 
BulHlltute  for  L.  IBfla.  part  ot  m.  131. 

I  SOStt.  Actios  DBmlnst  cOBatable  for  mot  rttmvaluK  eze- 
entlon. 

If  a,  conetnble  fails  to  return  au  eiccDtion  within  five  dan 
after  the  return  day  thereof,  the  party,  lu  whose  favor  it  was  m- 
sued,  may  recover,  in  au  action  agaiust  the  couHtable,  the  amiiont 
of  the  execuliou,  if  it  was  issued  upon  a  judgmcut  for  a  bwii 
of  money;  or  if  it  was  for  the  delivery  of  the  posoession  of  a 
chattel,  the  value  of  (he  chattel,  as  specified  in  the  judgment, 
together  with  the  damsgee  aud  coats  awarded  thereby;  aod,  in 
either  cnBe,  with  interest  from  the  lime  whcu  the  judgmcut  was 
rendered. 
B.  &..  I  IK. 

I   8040.   CoBStabl*  mat  to   aot  aa4er  exccattos  after  iw- 

A  constable  shall  not  levy  upon  or  sell  property,  or  arrMt  a 
defendant,  or  take  i>o)<9P8bIou  of  a  chattel,  by  virtne  of  an  exi-«i>~ 
tloD.  after  the  time  limited  therein  for  its  return,  unless  tbe 
execution  boa  been  renewed;  nor  sfasU  he  do  any  act  under  a 
renewed  execution,  alter  the  expiration  of  the  time  for  which 
it  has  been  renewed. 

I  3041.  AotloB  «a:BiBat  constable  tor  asoner  eolleeted. 

Where  money,  collected  by  a  constable  upon  au  ezecnlion.  Is 
not  paid  over  by  him  according  to  law,  any  person  entitled 
thereto  mny  maintain  an  action  in  hla  own  nnine.  upon  ihc  in- 
strument of  security  given  by  the  constable  and  his  snretics;  and 
may  recover  therein  the  sum  bo  collectwl,  with  intcri'st  from. 
the  time  when  it  was  collected. 
Id.,  i  las. 

I  S04S.  Datr  ot  constable  wkoae  tens    of  o*cc    feu    ez- 

A  constable,  to  whom  an  execution  is  delivered,  whose  tenn 
of  office  expires  on  or  before  the  return  day  thereof,  mnst  pro- 
ceed thereupon  In  the  same  manner,  as  If  his  term  of  office  bad 
not  expired;  and  he  and  his  sureties  are  liable  for  any  netrieet 
of  duty,  with  respect  to  the  execution;  or  for  money  collected 
thereunder,  or  for  d.imngps  siistnined  hy  reason  of  any  art 
done  hy  the  constable,  touching  the  execution,  in  the  anme  mutDW. 
nnd  to  the  same  extent,  as  if  his  term  of  office  bad  not  exidred. 
Id..  H  310  ud  280.    B«  L.  IBT2.  Fh.  TSS  (9  Bdn.  481). 
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MS.  BxeeatlvM  mpon  ladvaieat  dseketMl  irlth  «o«>tr 

b 

ure  ft  jadgntent,  rendered  b?  a  JuBtice  of  the  ^teac«,  has 
docketed  witb  a,  coniity  clerk,  upou  the  filing  eitber  of  a 
icrlpt  from  tlie  jnatice'a  docket,  or  of  a  traaiicript  from  tlie 
'a  docket  of  another  couut?,  tbe  execution,  to  be  IsBUeil 
itpon  by  the  county  clerk,  muBt  be  in  the  same  form,  nud 
ited  in  the  same  maimer,  na  an  execution  iBHiied  upon  a 
neat  of  tbe  coniity  court;  except  ns  othemiae  prcHcrilx'd  in 
ID  1367  of  this  act;  and  except,  nloo,  that,  where  the  jiidK- 
is  (or  a,  sum  lesa  than  twenty-five  doUnra,  exclusive  of 
,  the  direction  to  satlaty  the  jniinment  ont  of  the  real  prop- 
of  the  judfnnent  debtor  miitit  be  omitted.  In  that  case  the 
riona  of  this  act,  relatinit  to  the  sslisfaclinu  of  as  execution 
if  tbe  Jnditnent  debtor's  real  property,  are  not  applicablu 
to. 
tne.,  I  M,  ■nbd.  IS.    Bee  (1  BOIT  ind  I36T,  anta. 
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TITLE  VIII. 
Appeals. 

:.  ApiMiiTg   gtnenaiT. 

C.  Ai>peia  vuen  ■  n«iT  trLiI  la  not  had  In  tk 


ARTICLE]  FIRST. 

4l>peab  (^eneroUy. 

Bw.  >M4.  Tnitlce'B  JndmieDt  rcTlcwed  bj  ippnl. 

SMt.  Who  mar  ■PI»>1;  to  what  matt  sppnJ  lo  be  Ukan. 

8MT.  ScrTlR  of  iu>t1c«  upon  Jutlce;  pajment  oT  coita  ud  DM. 
8IM8.  Strrlce  at  mtln  upoa  icspaMoDt. 

aoeo'  Ondfrtaklng  la  tU;  cncnlloD   upon  Judcment. 
Suai.  PioceedlDgii  bow  iUT«l. 

SUM.  Id.;  nrben  juat1«  baa  gone  out  ot  oOc*. 

S<JGG,  I^irtbec  Ktani;  bow  vompellFd. 

SOM.  Id.:    wben  Juatlw  Is  dead.   dr. 

3<eT.  riweedlnna  Kbvn  error  In  fact  )a  alleged. 

30C§.  IIMtlluIlon  upon  rcvenal. 

SOW.  SetllDit  off  ooati  and  retoierr. 

auOO.  CcrlDju  Hums  uay  be  Included  In  dlaburHinMKa, 

3081.  JndgmentToU, 

I  8044.  JaBtlo«*a  JadSMient  reTle*Tcd  by  sppeal. 

The  only  mode  o(  reviowing  a  judgment,  rendered  br  ft  jnatice 
of  the  pence  io  a  civil  ftcUon,  U  b;  an  appeal,  as  preacrlbed  im 
thifl  title. 

Co.  Prac..  part  ot  )  3S1. 

I    S04S.    [Am'd,    189B.]    Who    inay    appeal)    to    vrka*    e*art 


An  appeal  ma;  be  taken  by  nay  party  axgrieved  by  tbe  judg- 
-lent.  Except  n'luTe  the  iuiigment  is  rendered  by  a  Justin"  of 
the  peace  ot  the  city  ot  Ruffnlo,  tbe  appeal  niuit  be  lo  the 


court  ot  the  eoimty  where  the  judRmeut  wao  rendered. 
'  Id.,  part  at  g|  333  and  3Ii£;  L.  1890,  cb.  MO. 

I  304a.  [Aai'd,  11982.]    App«al|  irkeD  aad  how  tKke>. 

An  appeni  must  be  taken  within  twenty  days  after  the  enby 
of  tbe  judBDient  in  the  juiitiFe's  docltet;  eicept  that,  where  ■ 
defendant  apnea  to  from  n  judament  rendered  in  an  actiM^ 
wherein  he  did  not  npi)onr.  and  tbe  summons  wae  not  persooally 
•erved  upon  him,  the  apiicnl  may  be  taiien  within  twenty  d«r» 
Bftrr  persona]  Rprvice  upon  him,  on  the  part  of  the  plaintiff,  of 
written  notice  of  the  entry  of  the  judgment;  l)at  not  after  tke 
expiration  of  fire  years  from  tbe  entry  of  the  JDdKncnt.  Ab 
appeal  is  talten  by  serving  upon  the  jnatice  by  whom  the  jndg- 
idered,  and  upon  the  respondent,  a  written  nottw 
'  >r  by  the  appellant,  or  hr  hia  mUt       ~ 


of  appeal.  sobHcritied  either 
in  the  appellate  court, 
'd.,  pact  ot  H  3t3  and  SI 


.Google 
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. .;  but  if  tbc  justice  is  dead,  or  if  neither  lie  n__ 

hiM  clcrli  can,  after  reHsonRble  dillgeace,  be  found  within  tbe 
(Wuntr,  Bcrrice  of  tbe  notice  upon  the  justice  ma;  be  made  b^ 
delivering  it  to  the  clerlt  of  the  appellate  court.  Uuless  the 
justice  is  dead,  the  appellant  must,  nt  the  time  of  serving  the 
notice,  pajr  to  tbe  person  to  whotn  it  is  detlvered  the  costs  of 
the  action.  Included  m  tbe  iudgment,  and  the  som  of  two  d<41an, 
as  tbe  fee  of  tbe  justice  for  making  the  retnro. 

Co.  Proc.,  i«R  of  H  aC4  ind  3S». 

I  9Mft,  Scrrlec  of  Bolle«  npon  respontfebt. 

Service  of  the  notice  of  appeal  upon  the  respondent  may  ba 
made,  by  delivering  it.  iu  an;  part  l  "  tbe  Slate,  to  the  respondent 
perBODsI^,  or  in  one  of  tlie  following  metbods: 

1.  If  the  respondent  is  a,  resident  of  the  county,  by  leaving  It 
at  hia  residence,  with  a  person  of  suitable  age  and  discretion. 
If  he  is  not  a  resident  of  the  county,  and  the  person  who  aj>- 
peared  as  his  attorney  upou  the  trial  Is  a,  resident  thereof,  It 
■nay  be  served  upon  the  attorney,  either  personally,  or  by  leaving 
it  at  hia  residence,  with  a  person  of  suitable  age  and  discretion. 

2.  If  service  within  the  coanty  cannot  be  made,  with  due 
dillfcence.  upon  the  respondent  personalty,  or  in  the  method  pre- 


Id.,  part  of  I  SM. 

I  tMMS.  AiBeBdiB«Mt|  *rheik  «lIoireiI> 

Where  the  appellatit,  seasonably  and  In  good  faith,  serves  the 
notice  of  an>eal,  upon  either  tbe  justice  or  the  respondent,  but 
omtts,  through  mistake,  inadvertence,  or  eicusable  neglect,  to 
•rrve  It  upon  the  other,  or  to  do  any  other  set  necessaiy  to 
perfect  the  appeal,  the  appellate  court,  upon  proof  by  affidavit 
of  the  facts,  may,  in  its  discretion,  permit  tbe  omission  to  be 
stin>lied,  or  an  amendment  to  be  made,  upon  such  terms  as 
Justice  requires. 

Id-.   I  aS7. 

I  SOOOi  VBdertaklBC  t»  sMt  nccatlon  apoik  JnAvBient. 

I'  tbe  appellant  desires  a  stay  of  execution,  he  must  give  a 
written  undertaking,  executed  by  one  or  more  sureties,  approved 
by  the  justice  who  rendered  the  judgment,  or  by  a  judge  of  the 
appellate  court,  to  the  effect  that,  if  the  appeal  is  dismissed;  or 
it  judement  is  rendered  against  the  appellant  in  tbe  appellate 
court,  and  an  execution  Issued  thereupon  is  returned  wholly  or 
partly  unsatisfied;  the  sureties  will  pay  the  amount  of  the  Judg- 
ment, or  the  portion  thereof  remaining  nDsatiafied,  not  exceeding 
a  sum,  specined  in  the  undertaking,  which  must  be  at  least  one 
haodred  dollars,  and  not  less  than  twice  the  amount  of  tbe 
Judgmetit;  or.  If  the  judgment  in  the  justice's  court  is  for  tbe 
recovery  of  a  chattel,  that  the  sureties  will  pay  the  sum  fixed 
by  that  Jadgmeut  as  the  value  of  the  chattel,  together  with  the 
danMcea.  if  any,  awarded  for  the  taking,  withholding,  or  deten- 
tloa  thereof.  A  copy  of  the  undertaking,  with  a  notice  of  tbe 
07S 
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delivery  thereof,  must  be  aerred  with  the  notice  at  a 
in  like   mnDner.     Section   I33S  oC  this   act  BpjdiH  t 
nndertakinK' 
Co.  Prte.,  H  WE  and  sse. 

I  SOOl.  FnKieedlnK«l  how  mtmj^A. 

The  deliTcrr  of  tbe  nDdertaking  to  the  justice  or  tt 

appointed  puransut  to  taw,  and  serrice  ot  a  copy  tlwreot  ■ 
notice  ot  the  detlTery  ther«>f,  stay  the  luaing  of  an  em 
upon  the  Judrmect.  If  an  execntlon  baa  been  Iwned,  the! 
of  a  copy  of  the  und«^klnf[,  certified  by  the  joitice  <m'  tk 

or  accompanied  with  an  amdaTit,  showing  that  It  ii 

that  the  original  has  been  duly  filed,  upon  the  office 
execution,  etays  further  proceedlniCB  thereunder. 


Id., 


3ST. 


i  3002.  Id.)  nk«B  JuHoi 


e  diligf 


.  _ .  , o  clerk,  aHiointed  H 

\o  Iftw,  or  the  clerk  cannot,  with  doc  diligence,  be  foani 
the  conuty,  the  undertaking  may  be  filed  with  the  derk  4 
appellate  court.  In  that  case,  notice  of  the  filinK  tntuit  be 
to  tbe  reepondent,  aa  prescribed  in  section  3048  of  tbii  u 
service  of  a  notice  of  appeal  upon  him.  The  flling  of  tht  ■ 
taking  has  the  same  effect,  as  the  ddlvery  thereof  to  IH^ 
tice;  and  a  copy  thereof  certified  by  the  county  dnt,  t 
upon  the  officer  holding  an  execution,  Iiae  the  same  ff"^ " 
it  was  certified,  as  prescribed  in  tbe  last  BCCtiMi. 
Id..  I  SBS. 

g  30S8.  Rclnra. 

The  justice  muat,  after  ten  and  within  thirty  dan 
service  of  the  notice  of  appeal,  and  the  payment  of  the 
fee,  as  prescribed  in  section  3047  of  this  act,  make  t 

the  appellate  court,  annex  thereto  the  i   ■"--     ■ 

andertaking,  if  any  has  been  deliTcred  ti 
file  tbe  same  with  the  clerk  of  the  app_ 
must  contain  all  the  proceedings,  Inclndi 
judgment;    unless   the   appellant   has,    i 

demanded  a   new  trial,   In  a  case  wher. _.   . 

ns  prescribed  in  article  third  of  this  title.  In  the  li. 
the  justice  must  return  the  summons,  together  witk  ea^A 
rant  of  attachment,  order  of  arrest,  or  requisition  to  — 
execution  granted  by  him  in  the  action,  with  the  p 
aervJce  thereof;  the  pleadings,  or  copies  thereof;  the  proc 
npon  the  trial;  and  the  judgment;  with  a  brief  Btatcarat  li 
nmount  and  nature  of  the  claims  litigated  by  tbe  pirtjccj 
he  need  not  return  the  evidence,  or  any  part  thereof,  unh^ 
Is  required  so  to  do  by  the  special  order  of  the  appeUite  » 

Id.,  1  seo.  ani'd. 


e'  of  appeal  4i 

L  or  tohiider 

>ellate  court  Tbf  J 
!  the  evidence  ir 
.  hU  noUce  of  i 
;  he  is  entitled  tl 


make  a  return  In  the  same  manner,  and  bts  retnm  liu  At| 
effect,  as  [f  he  remained  in  office. 

Id.,  I  Ml.  . 
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f  30SS.  farther  retoTBt  h*tr  oanitallB^. 

If  the  return  1b  defective,  tbe  appellate  court  may  dlnrct  the 
Jnatice  to  make  a  further  or  amended  retDro,  aa  often  as  ia 
necessary.  Tbe  appellate  court  ma;  compel  the  justice,  hj  at- 
tachment, to  make  and  tile  a  return,  or  a  further  or  amended 
retam.  The  court  ia  alwayn  open  for  those  purposen.  Where 
the  justice  has  removed  to  another  coanty  of  the  State,  the 
alWellate  court  may  compel  him  to  mnke  the  return,  as  if  he  naa 
Btill  within  the  county  where  the  judgment  waa  rendered. 

Ob.  Pim.,  8  981  (Dd  Ml. 

I  S(M6.  Id.)  wkea  Jnatloe  la  dead,  etc. 

If  the  justice  dies,  becomes  a  lunatic,  aheconds,  removes  from 
the  State,  or  otherwise  becomes  unable  to  make  tbe  return,  the 
appellate  court  may  receive  nffldavitB,  or  examine  witnesses,  as 
to  the  evidence  and  other  proceedings  taken,  and  the  judgment 
rendered,  before  the  justice:  and  may  determine  tbe  appeal,  as 
if  a  return  had  been  duly  made  by  the  justice. 

Id.,  f  363. 

I  aOBT.  Proceedlnsa  when  error  In  fact  !■  alleved. 

Where  an  appeal  is  founded  upon  an  error  in  tact  in  the  pro- 
ceedings, not  affecting  the  merits  of  tbe  action,  and  not  within 
the  knowledge  of  tbe  justice,  the  court  may  determine  the  matter 
upon  affidavits;  or.  In  its  discretion,  upon  the  eiaminaUon  of 
witnesses;   or   in   both   methods. 

Id.,  put  of  I  M. 

I  3008.  RcatltBtlon  npon  rcTersal. 

Where  the  jadgmeiit  of  the  justice  is  reversed  or  modified,  the 
appellate  court  may  make  or  compel  restitution  of  property  or 
of  a  right  lost  by  means  of  the  erroneous  judgment;  but  not  so 
as  to  affect  the  title  of  a  purchaser,  In  good  faith  and  for  value, 
of  property  sold  by  virtue  of  a  warrant  of  attachment  in  the 
action,  or  an  execution  issued  upon  the  judgment.  In  that  case, 
the  appellate  court  may  compel  the  value,  or  the  pnrchase-prlce 
to  be  restored,  or  deposited  to  abide  the  event  of  the  action,  as 
Justice  requires.  Six  days'  notice  of  an  application  for  an  order 
tor  restitution  must  be  given;  and.  it  the  application  Is  granted 
before  judgment,  the  proper  direction  may  be  included  therein. 

M-,  i  MB. 

I  SOS8.  Settlas  off  costs  and  reeoverr. 

ir,  upon  the  appeal,  a  sum  of  money  is  awarded  to  one  party, 
and  costs  are  awarded  to  the  adverse  party,  the  appellate  court 
must  set  off  the  one  against  the  other,  and  render  judgment  tor 
tbe  balance. 

Id..  I  OTO. 

I  S060.  Certain  KOiaB  mar  be  faoladed  la  AlBbaraeiaeBtB. 

Where  costs  are  awarded  to  tbe  anpellnnt,  he  may  include,  in 
Uie  disbursements  npon  the  appenl.  tne  costs  and  fee  paid  to  the 
jOBtice  upon  taking  the  appeal;  and.  where  the  judgment  rendered 
bj-  the  justice  was  against  the  appellant,  he  may  also  include.  In 
tbomt!  disbtirsenents,  tbe  costs  of  tbe  action,  before  the  Justice. 
irbich  be  would  have  been  entitled  to  recover,  if  the  jadgment 
of  the  justice  had  been  in  bis  favor. 
te.,  psit  of  I  an. 
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I  BOei.  JndBmeBt-roU. 

The  clerk,  inunediHtely  after  entering  final  f 

determination  of  an  appeal,  must  attacb  together  and  ft_ 
of  the  foUowiDg-  papers,  as  were  need  apon  the  appeal^ 
coDBtitute  the  judgment-roll: 

1.  The  return  ot  the  juitice,  or  a  certified  copy  tbera 
notice  of  appeal;  aod  tbe  undertakiug,  if  any  baa  twen  -i 

2.  The  vnrdict,  report,  or  decision,  and  each  offer,  If  a 
aa  prescribed  in  article  third  oC  tbia  title. 

8.  A  certiGed  copy  of  the  judgment,  together  with  eact 
of  eiceptiona,  or  case,  which  is  then  on  file. 

4.  Every  other  paper,  then  on  file,  and  a  certified  copy  ol 

order,  which  in  any  way  inTolyea  the  merits,  o 

fects  the  judgment. 
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ARTICLE!  SBCOWD. 

AppetUvthenanetotriatitnot  had  in  the  appellate  eourt. 

Ban.  8062.  aurlDS  of  ipDUl;   dlimlH*!  tbenot. 
30eC.  JadKmiml. 

30ac.  Id.;  proc««UiwB  betijn  Jiutlce. 
SOOe.  Ca«U:  wben  niriided. 
•oer.  Anwanc  of   cmu. 

I    SO«a.    [An'd,    1R9S.]       HsbpIbv      of      «i>itc«I|      dlaimliiul 

If  the  case  is  one  wberc  the  appellant  !■  not  entitled  to,  or  has 
not  dcmunded,  a  new  trial  in  tne  appellate  court,  as  pretcribed 
ia  section  306S  of  this  act,  the  mpoudent  may,  nrithin  twenty 
days  or  the  aerrice  on  him  of  the  notice  of  appeal,  serve  npon 
the  appellant  or  his  attorney  a  written  stipulation  that  the  Judg- 
ment appealed  from  may  be  reversed  with  five  dollars  costs  and 
disbtiraementB  of  the  appeal,  and  thereafter  no  further  stC'pB  sliall 
be  taken  in  anch  appeal,  except  to  enter  judgment  in  pursuance 
of  such  stipalation  for  the  enforcement  thereof;  In  coae  such 
stipulation  shn!)  not  be  so  served,  the  appeal  may  be  brought  to 
■  bearing  In  the  appellate  court  at  any  term  thereof  at  which  such 
an  appeal  can  be  heard,  held  after  the  return  is  filed,  upon  a 
notice  by  eilber  party  of  not  leas  than  riKht  days.  It  must  be 
placed  upon  the  calendar,  and  must  continue  thereupon  without 
farther  notice  until  .:  is  finally  disposed  of.  If,  after  being  regu- 
larly placed  upon  the  calendar,  neither  party  brings  it  to  a  hesr- 
itWt  before  the  end  of  the  second  term  thereafter  at  which  it 
might  be  noticed  for  hearing  and  heard,  the  court  must  dismisi 
the  appeal  unless  it  directs  the  same  to  be  continued  for  caose 
shown. 

Co.  Ptoe..  I  SB4i  L.  IBMt,  tb.  MS. 

I  soon.  [An'd,  ims,  IS0O.1  JndKiuent. 
In  a  case  srweified  in  the  last  section,  the  appeal  must  be  heard 
upon  the  original  papers,  or  a  certified  copy  thereof  and  a  copy 
ur  copies  thereof  need  not  be  furnisheil  for  the  use  of  the  court. 
The  appellatK  court  must  render  judgment  according  to  tile 
jostice  of  the  ease,  without  refcnrd  lo  technical  errors  or  detects 
which  do  not  affect  the  merits.  It  may  nfflrm  or  reverse  the 
JDdKment  of  the  justice,  in  whole  or  in  part,  and  ns  to  nny  or 
all  of  the  parties,  and  for  errors  of  law  or  of  fact,  and  where  the 
jndfcment  is  contrary  to  or  aealnst  the  weight  of  "the  evidence, 
the  appellate  court  may,  upon  its  reversal  of  a  judgment,  order  a 
new  trial  before  the  samp  Justice  or  before  another  Justice  of  the 
same  county  to  l>e  designated  In  the  order,  and  at  a  time  and 
place  to  be  specified  in  the  order,  and  in  such  a  case  the  costs 
of  the  appeal  shall  be  in  the  discretion  of  the  appellate  court. 

L.  ten  <sfc.  Mt;  L.lM[lcb.9gs.    Inaaaet  Bapt.  1, 1M0. 

I    S064,    Wken    Beir    trial    lu    jBstloe'a    cooPt    mKT    b« 


If    tlie    appeal    Is    taken    by    the    defendant,    who  failed   to 

appear  before  the  justice,  either  upon  the  return  of  the  snm- 

mons,  or  nt  the  time  to  which  the  trial  of  the  action  was  ad- 

imn];  and  he  shows,  by  affidavit  or  otherwise,  that  manlfeat 

has  been  done,  and  renders  a  satisfactory  exctiae  for  Us 
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default;  the  appellate  court  mar,  Id  its  discretion,  wt  i —  .__ 
juilgmeat  appealed  from,  or  staj  proceedings  ttiercniidtr,  udl 
order  direct  a  new  trial,  before  tLe  aame  Justice,  ar  betoit  uMk 
justice  of  the  name  coantf,  deBigoaled  in  the  order,  it  bA 
time  and  place,  apecificd  in  the  order,  aod  upon  sacntenni 
it  deems  proper, 
Co.  Proc.,  pt,n  ot  I  3M. 
I  8065.  [Am'd,  18SS.]     Id.|  pr*eeeAlM«a  before  Jut 

Where  a  new  trial  ia  directed  before  il  jnatice,  a*  pra 

the  lost  two  BectioDB,  the  parlies  must  appear  beloie  luBil'j 
time  and  place  ipeciHed  in  the  order  of  the  appellate  ann, « 
ODt  BPrrice  of  any  notice,  or  of  a  copy  of  the  order.  Thoti 
the  like  proceedlnga  must  be  had  in  the  actitm,  u  «?<■ 
return  of  a  aummons  personaUr  serred. 

L.   isas    cb.  ISO. 

I  8060.  Ooatai  when  Awarded. 

Upoti  an  appeal  proTlded  for  In  this  article,  the  awaid  oI«i 
la  roEiilnted   as   followi: 

1.  If  the  appeal  is  dismissed,  beconse  neither  party  briip 
to  a  bearing,  as  prescribed  in  thU  article,  costs  shill  art 
awarded   to   either  pnrty. 

2.  If  the  Judgment  ii  reversed  fur  an  error  in  fact,  not  ui 
lug  the  merits;  or  if  a  new  trial  ia  directed,  before  lh«  f 
another  jastlcc,  ns  prescribed  in  this  article;  the  coili  of  I 
appeal  are  in  the  discretion  of  the  appellate  court 

3.  If  the  Judgment  ia  affirmed,  costs  moat  be  swarded  !• 
reapondent.  ^- 

4.  If  the  Jadgment  ia  reTcrscd,  costa  must  be  awarded  to  < 
apj>e1IaDt. 

B.  If  the  Jndgment  U  affirmed  only  in  part,  the  cc«ti.  oi_ 
a  part  thereof,  as  to  the  appellate  court  seems  just,  not  enMi 
ten  dollars,  besides  disbnrMmenta,  may  be  awarded  ta  va 
party, 

Co.  Prec..  inrt  of  U  3«8  idiI  371. 
I  306T.  Anoanl  of  eOBta. 

Upon    an   appeal,   proTided     for    Id    this   article.  vt%  • 
awarded,  ronst  be  as  follows,  besides  disbursetDeDta: 
To  the  appellant,  upon   reversal,  thirty  dollars. 
To  the  reapondent,  upon  affirmance,  twcnty-Sye  dollaii. 
Id.,  [art  ot  I  n,  aa'd. 

BT8 
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ARTICLE!  THIRD. 

Appeal  for  a  new  trial  in  the  appellate  court. 

t.  UDdatl 


awt.  aoea.  n-btu  ipiwlUDt  mir  denund  diw  UUl  In  appcUkM  o 


I  80«8.  [An'd,  1S9S.]  WbcB  a9p«Il>Bt  luir  denuB*  Bew 
trlBl  In  appellate  coart. 

Where  an  issue  of  fact  or  an  Ueue  of  law  was  joined  beforo 
the  justice,  and  the  som,  for  which  judgment  was  demanded  by 
oilbeT  party  in  his  pleading,  exceeds  fifty  dollars;  or  where,  in  an 
action  lo  recover  a  chattel,  the  Tolue  ot  the  property,  as  fixed, 
together  with  the  damages  recovered,  If  any,  exceeds  fifty  dol- 
lars; the  appellant  may,  in  his  notice  of  i^ipeal,  except  whan  the 
appeal  ia  to  the  county  court  of  Kings  connty,  demand  a  new 
tnal  in  the  appellate  court;  and  tberenpon  Is  entitled  thereto, 
whether  the  defendant  was  or  waa  not  present  at  the  trial.  An 
appeal  from  a  jnd^mcnt  of  a  justice's  court  or  by  a  justice  of 
Uie  peace  in  the  city  of  Brooklyn,  or  any  of  the  towns  in  the 
county  of  Kings  must  be  taken  and  disposed  of  In  the  manner 
prescribed  in  articles  first  and  second  ot  this  chapter  and  title, 
and  not  otherwise. 


I  1KM9.  DBdertakiBB  to  be  kItcd. 

To  render  such  an  appeal  effectual,  the  appellant  mnst  at  the 
time  of  the  service  of  the  notice  of  appeal  upon  the  jnstice, 
sItc  the  nndortabing  required,  by  this  title,  to  stay  the  execution 
of  the  jDdgment 

Co-  Ptoc..  pirl  at  |  919. 


I  SOTO.  [Am'd,  1890.]    Offer  to  oompromlao  before  t 

Upon  an  appeal,  provided  for  in  thia  article,  from  a  judgment 

for  a  sum  of  money  only,  either  party  may,  within  fifteen  doye 

after   service  of  the   notice  of   appeal,   serve   uson   the   adverse 

party,  or  upon  his  attorney,  a  — '■ •■"  '-  ■" —  -"-' ^  '- 

be  rendered  in  the  appellate 

a  specified  snni.    If  the  offer  is  not  accepted,  it , 

upon  the  trial.  If  the  party,  within  ten  days  utter  service  of 
the  offer  upon  him,  serves  upon  the  party  making  the  same,  or 
apon  his  attorney,  written  notice  that  he  accepts  the  offer,  he 
mnst  file  it,  with  an  affidavit  of  service  of  the  notice  of  accept- 
BQiK,  w^itb  the  clerk  of  the  appellate  court,  who  thereupon  must 
enter  jadgment  accordingly.  Where  an  offer  is  made  as  abover 
provided,  the  party  refusing  to  sccept  the  same  shall  be  liable 
for  coBta  of  the  appeal,  unlesa  the  recovery  shall  be  more  favor- 
able to  him  than  tbe  sum  offered.  If  neither  party  makes  an 
offer,  aa  provided  herein,  the  party  In  whose  favor  the  verdict. 
r^Kirt  or  decision  in  the  appcllnte  court  is  given,  shall  be  entitled 
to  rpcover  his  costs  noon  the  appeal.  Cosis  when  awarded  ac- 
cordiDK  to  the  provisioiiB  of  (his  section  shnll  be  in  amounts  pro- 
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1  SOTI.  ProeeedtDK*  In  appellitle  ooiMTt. 

UpoD  an  Bpp<?a1,  provided  for  in  this  article,  after  the  a;! 
of  ten  daya  from  the  time  of  filinB  the  justioe's  retani,  tbt ,,_, 
is  deemed  an  action  8t  iBsne  in  tbe  appellate  court;  ud  (11  fl 
proceedings  thereioi  including  tbe  entir,  enforcement,  ul  i 
view  of  the  judgment,  are  tCe  same,  ai  if  tbe  sctian  tisd  M 
commenced  in  the  appellate  court,  except  es  otherwiie  tftM 
prescribed   In   this  chapter. 

Co.  Pnw.,  II  SB*  and  SSO. 

I  son.  Offer  (o  eouproiala*  after  rctora. 
JJiithiT  party  may,  at  an;  time  after  tbe  action  il  di 
iisue  ill  tiie  appellate  court,  and  before  the-trial,  ttne  -,— j-^_ 
adverse  party,  a  written  offer  to  ailoiv  Judgment  to  bt  d 
Bgainet  him,  for  a  sum,  or  property,  or  to  the  effect,  tlKM 
specified,  with  or  without  costs.  If  there  are  two  or  Dtore  Mcl 
ants,  and  tbe  action  can  be  severed,  a  like  offer  may  be  bAI 
one  or  more  defendants,  against  whom  a  separate  judgmtit  r*^ 
be  taken;  and,  if  it  is  accepted,  tbe  action  becomes  sernrd, 
may  proceed  againet  the  other  defendants,  as  if  it  hid  1 
orisiually  commenced  ngainst  them  only.  If  tbe  party 
tbe  offer,  within  ten  ilnys  thereafter,  serves  upon  tnt  uum 
party,  notice  that  be  accepts  it,  be  may  file  it,  with  proof 
acceptance;  and  tliercupoo  the  clerk  must  enter  judpbnt  i 
cordinely.  If  the  offer  is  not  thus  accepted,  it  camtot  be  pM 
npon  the  trial;  and  if  the  party,  to  whom  it  is  made,  bita 
obtain  a  more  favorable  judgment,  he  cannot  recover  a«t)  1« 
Ihe  time  of  the  offer,  but  must  pay  costs  from  that  time. 

Id..  1  see. 

1  30T3.  Amount  of  costs. 

Upon  nn  appeal,  provided  for  in  this  article,  co«h^  *i 
awarded,  must  be  as  follows,  besides  disbursements: 

For  all  proceedings  before  notice  of  trial,  fifteen  drdlttt. 

For  nil  subsequent   proceedings  before  trial,  ten  doUsrs. 

For  tbe  trial  of  nn  issue  of  law,  fifteen  dollars. 

For  the  trial  of  nn  ismie  of  fact,  twenty  dollars. 

For  the  argument  of  a  motion  for  a  new  trial  on  a  csw,  GIU 
dollars. 

.For  each  term,  not  more  than  five,  at  which  Ihe  aw«« 
regularly  on  the  ralrndnr,  excluding  tbe  term,  at  irhltn  It 
tried,  or  otherwise  finally  disposed  of,  ten  dollars. 

Id..  p*rt  ot  I  sn,  uB.'i. 
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TnXE  IX. 
Costs. 

a  piVTHllliiii  pBrtT  'o  rrraTft  tr. 


t  JIOT4,   lAm'd,  I94KI.}      Wlif-n  ppeTOtllnK  piirt}-  to  rpn>T*P 
poHtii.      ^Vhal  coAtJi  Allotceil. 

Bxtvpt  ns  othtTwine  speeiallj  pregi^ibed  by  Inw,  a  party  who 
recovers  judgment  in  an  action  in  a  justice's  court,  in  entitled 
to  coats:  wliich  must  be  included  in  tbe  judfnuent.  Gouts  toil- 
slut  of  the  foes,  allowed  bj  law,  for  serTices  necessarily  rendered 
ill  tbe  iietion,  ut  tbe  retiiiest  of  the  party  entitled  to  coHts,  or 
paid  by  him.  as  prescribed  by  law;  «u(\  of  such  other  eiti>eusei*, 
an  a  party  in  entitled  to  include  in  his  costs,  by  express  provision 
of  law.  The  defendant  in  on  action  lironirht  in  a  jnstit-e's  court 
may  require  security  for  costs  to  be  iriven,  where  the  plaintiff  is 
a  foreijm  corporation.  So  far  as  practicable,  the  provisions  of 
illle  three  of  chapter  twenty-one  of  this  act,  shall  appi}  to  the 
priK-eediuKM  tor  requiring  such  security,  tbe  rcquiflitea  of  the 
andertflking  and  tbe  jiistilicatian  of  ""-"•<«.-  •k.^.^i^ 
2  R.  ».  S*-.  I  I2H  a  Kdm.  204):  L.  IROT.  ■. 

i-b,  onz.  E  3  (a  ram.  tmi:  u  iwa,  c^h.  2ie. 


«.  J  12il_e_^Ejlni.^204)_|^L.  l«lT^ch._7TB,_i^  (*  EdiD.  TW;  L.  1 


I    noTS.   WIi«n  ikrltlter  p*rtv  to  recovpr  cants. 

Ill  eithi-r  nf  tbe  following  cases,  costs  >:ha)l  not  be  awarded  to 
eirhor  pnrty.  but  cneh  party  most  pay  bis  own  costs; 

1.  Where  the  n<'[iun  is  discontinued  by  the  abseiK.'e  of  the  jus- 
tice fur  ni<iri>  than  oue  hour,  after  the  auninions  is  retnmable,  or 
nftt-r  the  time  to  which  the  trial  has  been  adjourned. 

2.  Where  the  jnutice  is  disqualilied,  for  a  rea><on  speciticd  In 
set-tion  4C  of  thtH  act, 

;{,  Wher^  the  action  is  discontinued,  upon  the  ground  Ibat  the 
ilerpiidaiit  is  an  infant,  for  whom  a  gnnrdian  ad  litem  has  not 
liei-n  a|i|>ointed. 

4.  lo  an  action  to  recover  one  or  more  chattels,  where  the  plain- 
liff  ri-covers  a  clnitlel,  or  part  of  a  i-liottel,  or  the  value  thereof, 
.'■nil  the  defendant  also  recovers  a  chattel,  or  part  of  a  chattel, 
which  has  been  replei-ied  and  delivered  to  the  plaiotiS.  or  the 
viilut'  th<TPof.  The  plaintiff  is  entitled  to  costs,  where  b.ith  par- 
ii<.«  rM-over,  ah  specificl  in  this  Kubdirision.  unless  the  chattel,  for 
whicli  the  defendant  recovers,  has  been  replevied  and  delivered 
111  ihp  plaintitr. 

I  SOTflL    (A^'d,  189K.I      Amoant  of  oostB  United. 

The  sum  to  be  awarded,  as  costs,  to  the  prevalUnK  party,  ez- 
ri-ot  where  It  is  otherwise  specially  prescribed  by  law.  is  limited 
a-  f..II<>«s: 

I,  It  cannot  exceed  fifteen  dollars,  besides  the  fees  of  witnesses, 
ohpre.  upon  the  trial  of  an  issue  of  fact  or  of  law,  either  p.irty 
Tpcorrni  damatres  to  the  amount  of  fifty  dollar)*  or  more,  or  one 
or  Rinre  chattels,  tbe  value  of  which,  as  fixed,  together  with  the 
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damaKes,  if  any.  amountf  to  Gfty  dollars  or  marr:  or.  wbetr, 
the  defpntiaut  rerovers  judgment,  the  sum  tor  which  (hf  ptend 
demanded  judgment,  n-aa  Srtf  dollara  or  more,  or  the  cilit 
nil  the  chattels,  to  remver  which  Ibe  ai'tioo  wax  brouithL  <l 
xtated  in  the  complaint  at  6ttf  dolliTB  or  morr.  - 

2.  In  everf  other  case,  it  cannot  exceed  ten  dollars.  lw.ti]<«l 
feefl  of  wltneKsee.  attending  from  another  rountr. 

But  the  prevailing  party  is  entitled,  iu  additiOD  to  Ibc  ■ 
specilied  in  this  section,  to  the  feen  and  eipeniws  allovnt  bji 
for  a  cammiaslon  isBUed  to  examine  a  witness  not  rendinr  t(1 
county  or  in  an  adjoining  countjr;  and  for  each  sdjonmundl 
ceediiig  one.  which  waB  granted  upon  the  applicati  '  '  " 
against  whom  the  jndgnient  U  rendered.  _ 

OubeKtgtpd  for  L,  IMB.  tb.  062,  {  S  (S  Mm.  SMJ;  L.  IMI.  rh.  14  | 
(»  Edm.  f48);  L.  1S8B,  ch,  6DT.  T 

t  S077.   Costs  upon  demarrer.  _ 

Where  jndgmpnt  is  rendered  upon  the  trial  of  a  riemnrtn.l 
costs  of  the  trial  must  he  included  therein:  olherwis*  ow" 
[int  allowed  upon  the  trial  of  a  deinnrrer. 

S-e  Co.  PrM-,.  I  M.  miM,   11. 

1  suns.  Tnsallon  of  <>«■(■. 

Where  a  justice  renders  a  judgment,  he  must  specify, 
docket-book,  the  items  of  costp.  which  were  allnwwl  bj  -^ 
Before  any  item  of  costs  is  thus  allowed,  other  than  a  ttt  <•' 
justice,  or  to  a  juror  or  witness  who  attended,  or  to  ■  ««* 
who  has  certified  the  amount  of  his  fee.  upon  a  psper  G't^  * 
the  justice,  the  party  must  show,  by  his  oath,  or  thai  of 
attorney,  to  the  Hatlsfaction  of  the  justice,  that  the  if  — 
ftctiinlly  and  legally  paid  or  incurred. 

tSOTO.  Iikcrea«ed  coat*.  ^ 

ncreased  costs  must  Iw  an-arded  in  favor  of  the  rtrfpadiitj 
an  action  iu  n  justice's  court,  in  a  case,  nnd  inrrenswi  nl  "' 
specified  in  section  3K8  of  this  nit, 

13080.  CoiitB  on  JodKm^iit  (or  our  or  iBorr  dcfra-       _ 
u  nn  action  against  two  or  more  deteuAant^i.  not  adlra  lafl 
terest.  who  make  seimrnte  defences  by  separate  amvnr.  H^ 
plaintiff  fails  to  recover  judgment   agninat   nil.  the  jnstiw" 
award  eowts  to  those  who  have  judgment  in  their  fr — 
S  B.  8,  Bifl.  i  18  (2  Eflm.  «»V 
I   3081.  Conta    wroa«tmlly    coll«el»d    mar    be    i 

Where  a  justice  include*  in  a  jiidgment  a  nrv«iri  ...™--. 
costs  than  Ik  allowed  by  law.  or  an  improper  item  otforttwlj 
and  the  same  is  collected;  the  person  from  whom  it  was  n"" 
may.  notwithstanding  the  judinnent.  recover  from  the  jnsli 
has  received  it.  the  amount  thereof,  with  interest 

2  R.  8.  2«e,  I  zao  (2  Edm.  ST4). 
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a  (uHerliii  ■nloiaU  t< 


i,  OOcor  ot  penon  •cli&ni  to  Dm«at  petltlm. 

i.  Pnof  of  ■trtM  of  prwept. 

i.  DcdilOD  la  tmor  of  Mtltlocer;  imriBnt  (a  v 
t  Application  of  XHticoMi  of  Bale. 
1.  DIsiuiUloo   of  Hirptu. 
I.  Id.;  n-bcD  no  dilio  mcile  irilbln  ■  nnr. 
i-  Onl«r  Qpaa  clAlm  for  HUrplui;  appeal  Uterefr 
I.  Ptw»«diDgA  DpoD  dtclBlon  In  favor  of  penoD 
'.  DvnHnil  of  poumiJoii  bifoie  Iilal.    Proeeedti 
.    .  . ...„.,  _,,.„_  .„  .J  j^^^  [^  (, 


aiar. 

3UH. 

sioe. 
suo. 


Any  person,  M'bo  aullGrB  or  pennltn  one  or  more  cattle,  honieB, 
colta,  osaos,  mules,  eirtse,  sheep,  or  goatB.  to  ma  at  large,  or  to 
be  hcnicil  or  paKturcd,  In  a  public  street,  bighwoy,  pnrk  or  place, 
claewhcrc  thaa  in  a  city,  iocura  thereby  the  penalty  or  peaalties 
BPCf^ificil  in  the  acxt  section;  and  any  resident  of  the  town,  or 
t'..p  ot&ecr  to  whom  a  fine  or  penalty  is  lo  he  paiii  for  the  beneCt 
of  tlie  poor,  ns  prescribed  in  section  28T5  of  this  net,  or  the 
ot-etrsrcr  or  saperintendent  of  the  poor  oH  the  town  or  district, 
in  irbicL  one  or  more  ol  those  animals  are  foand  so  rnuninK  at 
large,  herded,  or  paatnred,  may  raaiutaiii  an  action  against  bim, 
in  »  jnstice't  court,  held  In  that  town  or  district,  to  recover  the 

Cnalty  or  penolties  so  incurred.  Where  the  action  is  brought 
a  private  person,  the  justice  must  pay  the  proceeds  of  an 
csecalJoii,  iasned  upon  a  judgment  therein  in  favor  of  the  plaintiff. 
after  dcdnctluK  the  costs,  to  the  officer,  who  might  have  brought 
the  atrtioo,  as  prescribed  In  this  section,  to  be  applied  by  him  to 
the  «tipport  of  the  poor  within  hie  town  or  district. 

U.  1082.  cb.  MS.  I  1  (3  Edm.  &i1j:  I..  18TI,  cb.  TTe,  |  1  ^  Edia.  4T0);  L. 
UVT,    frfu   SI*  (T  W».  1»). 

f   SOSS-  FeBaltles  to  lie  recovered. 

platntJC   recovers  Jadgment,   tn   an   action   bronght   ui 
1  In  the  Isat  MCtion,  the  Justice  moat  award  to  him  the 


§g  8084-*7  JUSTICES-  COURTS.  c. : 

followlug  Bums,   by   n-ay  of  penalties,   beaidn  the  eoiti 

1.  For  each  borse,  colt,  aiB,  mule,  swine,  bull,  ot,  cow,  tri 
five  dollars. 

2,  For  each  Bheep  or  goat,  one  dollar. 
The  entire  amount  at  the  peuaiti"  ~" 

action,   although   it   exeeedB   the  an 
render  a  judgment  in  an  ordiunrj  ucuou. 

I  3084.  Certain  oBcers  to  aetae  sBlmala  atvsTla^ 

Where  one  or  more  cattle,   horees,  colts,  aaaee,  mnlei,  ^^ 
■heep,  or  goatB  are  (onnd  raoniDg  at  large,  at  being  boll 
pastured,  in  a  public  street,  highway,  park,  or  plac«,  ebn 


See  note  to  )  SW2.  ante. 

i  3088.  When  private  peraoB  mKT  a*Ue  aneh  ai 

Any  person  may  seize  one  or  more  animals  specified 
section,  then  running  at  large,  or  being  herded  or  pr 
a  public  street,  highwnr.  park,  or  place,  elsewhere  ihi: 
bordering  upon  real  property  owned  or  occupic.<d  })7  bin;  ■■ 
trespftSBiug   upon   real   property   so   owned   or   oampled,  ■ 
entered  thereupon  Irom  auch  a  public  street,  highnsj'.  pat 
place.     The  person   making  the  seieure,   must  ke^  the  m 
or   animals   seized,   In   his   possession,   nntil   disposed  of  ■• 
scribed  in  the  follotvlog  sections  of  tnis  title. 

See  L.  18S2,  ch.  4«e,  I  a.  and  U  IMT,  ch.  n4,  I  3  (T  Edra. 

I  3080.  OOocr  or  peraon  aelalBK  (o  preaeat  pctlHaa, 

An  officer  or  other  person,  who  seizes  nn  animal  or  alj 
as  prescribed  in  either  of  tile  last  two  sections,  ujnst  inraefl 
file,  with  a  justice  at  the  peace  of  the  town  in  which  the  H 
WHS  made,  a  written  petition,  verified  by  his  oath;  sMtiig 
the  facts  which  bring  the  case  within  either  of  those  be0 
briefly  describing  the  animal  or  animals  seized;  stating  emi 
same  of  the  owner,  or  that  his  name  is  not  known  to  »l 
tloner,  and  cannot  be  ascertained  by  him  with  reasoMM* 
gence:  and  praying  for  a  final  order,  directing  the  t$it  r^ 
animal  or  animals  seized,  and  the  application  of  the  IM 
thereof,  as  prescribed  in  this  title.  Where  the  petllioa  ll 
that  any  animal  or  animals  seized,  were  then  tre5paB«^  ' 
real  property  owned  or  occupied  by  the  petitioner,  it  r*"  ■ 
the  nmonnt  of  the  damages,  if  any,  wnich  the  petit 
sustained  thereby,  Jn  that  case,  the  decision  of  the  j 
where  the  issues  are  tried  by  a  jury,  the  Terdict  n 
amount  of  the  damages. 

S»  Id..  I  3.  md  I,.  Ig«T.  cb.  614.  I  1  (T  Bdm.  UB>. 

I  aoST,   Precept    (hereapon. 

Upon   the  presentation  of  the  petition,  the  jostice  _ 

a  precept  under  his  band:  directed  to  the  ovrner,  If  hb 

■tated  in  the  petition,  or,  if  it  is  not  so  stated,  directed  I 

to  all  persons  baling  an  interest  In  the  animal  or  aQinuh 

884 
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briefly  reciting  the  BubHtauce  of  the  pelKion;  deacribing  the 
Bnimal  or  aulmnls  Beizcd,  and  rttiuinng  tbe  person  or  pereous, 
to  whom  the  preLt'iit  ia  directcil,  to  show  cnoBe  before  the  justice, 
M  ft  lime  acd  place  specified  therein,  not  leas  than  ten  nor  more 
than  twenty  day*;  after  the  issuing  of  the  precept,  why  the 
prayer  of  the  petition  ahouicl  not  be  grouted. 

The  precejit  mast  be  Herved  ujioq  the  person,  to  whom  it  la 
directed  by  his  nnme,  witbin  the  same  time,  and  in  like  manuer 
SB  a  sutnmons  is  reniiired  to  be  seryed,  as  prescribed  in  aectiou 
2010  of  this  act.  Wlicre  it  ia  directed  eenerally  to  all  persons, 
bavUig  an  interest  in  the  nuimai  or  nnimnls  eeixed,  it  may  ba 
w>rTsd  by  a  cdnatnbie  of  tlje  town,  or  by  an  elector  thereof, 
■peciftlly  authorized  so  to  do  by  a  written  indorsement  npon  the 

trecept,  under  the  band  o(  the  justice,  by  posting  a  copy  thereof 
1  at  least  six  public  nod  couspicuoua  iiiuces  in  the  town  where 
the  seizure  was  made;  one  of  which  places  must  be  thf  nearest 
district  school  house,  or,  if  the  ei>lzure  n'as  made  within  an 
iDCorpurated  village,  having  schools  in  charge  of  a  board  ot 
education,  a  building  in  which  such  a  school  ia  tiept.  Each  copy 
roust  be  so  posted,  within  two  daya  after  the  precept  Is  issued. 
Where  the  precept  ia  dlrecti-d  to  a  iterson  by  his  name,  and 
proof  ie  made  by  uflidavit,  lo  the  antisfuelion  ot  the  justice, 
that  it  cannot,  with  rcHsonnble  diligence,  be  personally  Bcrred 
opou  that  person,  within  the  county,  at  least  a\x  days  before 
the  retam  day  thereof,  the  justice  may,  by  a  written  order, 
direct  that  service  thereof  be  made,  by  poaliug  copies  thereof, 
at  least  Etc  days  before  the  retam  day,  as  prescribed  in  this  sec- 
tion; in  which  case,  serrice  thereof  may  be  made  accordingly, 

I  SOS9.  ProoC  ot  aervlce  ot  precept. 

At  the  place  where  the  precept  is  returnable,  and  at  the  eiplra- 
liou  of  the  time  specified  in  section  2S93  of  this  act,  the  pelitioner 
muflt,  unless  the  jirucept  is  directed  to  a  persnu  by  bis  oamc,  and 
lie  appears,  furnish  proof  of  the  service  of  the  prcc^t.  aa  pre- 
■orihea  in  the  last  seciiou.  If  it  was  served  by  a  constable,  either 
perBonally  or  by  posting,  his  written  return  upon  the  precept  Is 
mfficient  proof  of  the  facts  relating  to  the  service,  as  stated 
therein-  It  it  was  served  by  a  private  person,  proof  ot  servlcs 
must  be  made  by  atUdavlt. 


I  aom>.  ABBwert  (rim. 

The  owner,  or  a  iiersoD  biivinK  on  interest  In  any  animal  seized, 
may  appear  upon  the  return  of  the  precept,  and  thereby  make  bim- 
iclf  a  party  to  the  special  proceeciing.  The  person  so  appearing 
may,  upon  the  return  of  the  precept,  flit'  a  written  answer,  sub- 
B^rib'^d  by  him  or  his  attorney,  and  verified  by  the  oath  of  the 


Krson  Hubacribing  it,  deoying,  nlwoluteiy  or  upon  information  and 
lief,  one  or  more  material  allfcalions  containe.!  in  the  W'ti"'- 
t  answer  mnxt  also  set  forth  his  interest  in  the  animal  or 


mnlB  neized.  The  aubseqaent  proceedings  must  be  the  si  _.  .  _  . 
ID  action  in  a  justice's  court,  wherein  an  ibsuc  of  fnct  has  been 
joined,  except  os  otherwlfe  specially  prescribed  in  this  title. 

I  ffO01.  DcelalOB  la  favor  ot  pcfltioaeri  warrant  lo  aelli 
ne«atl«a   tfcereof. 

If  no  person  appears  and  auswera.  or  If  the  derision  of  the  jns- 

dce,  or  the  yerdlct  of  the  jury,  where  the  issues  were  tried  bg  a 

886  v.OUi^lc 
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Jur;,  is  tii  favor  of  the  pelitioner,  Uie  justice  must  make  «  fisal 
order,  Jirectiug  tbe  sale  of  the  aiiiiual  or  auiuiaU  seized,  and  tW 
aiiplk-atiuD  of  tbe  proceeds  tbereof,  as  prescritied  in  thu  Ulk- 
TIicreupoD  the  justii^e  must  tMue  a  warrant,  under  bis  hand. 
directed  geaerallr  to  auy  constable  of  (he  county,  cominaiididc 
bim  to  sell  the  nolmal  or  anlmuls  seized,  at  public  auction,  for  tbe 
best  price  which  he  can  obtain  therefor;  nud  to  make  retnm 
thereof  to  the  justice,  at  a.  lime  and  place  therein  specified,  om 
less  than  tea  nor  more  than  twenty  dnya  thereafter.  The  sate 
must  l>e  made  ut)on  the  like  notice,  and  in  like  maoaer,  as  n  sale 
of  properly,  by  Tirtue  of  an  esccution  isaued  by  a  joatice  of  the 
peace;  and  tbe  conBlable  must  make  return,  as  required  by  the 
n-urraot,  and  must  pay  tbe  proceeds  of  the  sale  to  the  jnatlce,  de- 
ducting therefrom  hia  feee,  at  tbe  rate  allowed  by  law  for  the 
collection  of  Huch  an  execution. 

f  30B3t.  Appllutlon  of  proeeeda  of  utle. 

The  justice  must  apply  the  proceeds  of  the  sale  at  foUowa: 

1.  He  must  pay  the  coata  of  the  pttltioner,  as  taxed  by  ihe  J0» 
lice,  at  the  same  rates  as  the  coalB  of  aa  action  brougnt  befon 
him,  including  the  justice'a  fees  in  anch  an  action;  and  also  the 
fees  for  the  serTice  of  the  precept,  either  personally  or  by  posting, 
at  the  rate  altow{>d  by  law  for  personal  service  of  a  summoDS  ^ 
&  constable. 

2.  Out  of  tbe  remainder  of  tbe  proceeds,  he  may  refaaln  to  hi* 
own  use,  a  fee  of  one  dollar,  for  eacb  Buimal  sold. 

3.  Out  of  the  remainder  of  the  proceeds,  he  muat  pay  to  the 
officer,  or  other  person  makiug  the  seizure,  the  following  feea. 
for  the  Efizure  ot  each  animal  seized  and  sold,  to  wit:  one  dollar 
for  each  horHC.  colt,  uhb,  or  mule;  fifty  centE  for  each  bull,  ox. 
cow,  or  calf;  and  twenly-Eve  cents  for  each  goat,  aheep,  or  •trine: 
together  with  a  reasonable  compensation,  Qsed  by  hini.  for  tbe 
care  and  keeping  of  each  animal,  from  the  lime  ot  the  neanre 
to  the  time  of  Ihe  sale;  and,  also,  where  uny  animal  solil  was 
seized,  white  trespassing  upon  real  property  owned  or  occupied 
by  the  petitioner,  the  Oamages  sustained  by  the  petitioner  in  con- 
sequence thereof,  as  ascertained  by  tlie  diiisiou  o(  tbe  justice, 
or  the  verdict  uf  tbe  jury  upon  which  the  fiunl  order  was  made. 

4.  Out  of  the  remainder  of  the  proci'cda,  he  must  pay  to  the 
officer,  to  whom  a  Gne  or  penalty  Is  to  l)e  |jaid  for  tbe  benefit 
of  the  iioor,  as  prescribed  in  section  2875  of  this  act,  the  tollowbig 
penalties,  to  wit:  five  dollar*  for  each  horae,  colt,  ass,  innle,  bull. 
—    ^  calf,  or  swine,  seized  and  sold;  and  one  duUur  tor  eadi 

ir  goat,  seized 
.    .  officer,  lor  tbi 
_.  It  any  eurntua  r 
or  persons  entitled  there 
of  this  title. 

i  3093.  Dlapoaltlan  ot  sarplna. 

Any  person  may,  witbiu  ten  days  after  the  return  of  the  war- 
rant, file,  with  the  justice,  a  written  claim  to  the  sorplns  of  the 
proceeds  ot  the  sale,  or  to  any  part  thereof.  On  the  eleTenth 
day  .nfter  the  return,  or,  if  it  is  a  Sunday  or  a  public  holiday. 
on  the  first  day  thereafter,  which  la  neither  Sunday  nor  a  pnM>f 
holiday,  the  juatice  must  proceed  to  inquire  into  the  claima  ao 
fil<>d;  and,  for  the  purpose  of  determining  them,  be  maat  b«at 
the  atlecntions  and  proofs  of  each  claimant:  and  be  may  Iswii- 
subpoenas,  as  upon  the  trlat   of  an  action.    He  may,    upon  tbe 
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appticfttloD  of  an)'  ctaimant,  and  for  good  cmue  ehoivn,  odjonm 
the  heBriag,  from  time  to  tline,  but  not  more  tUan  tbiitj  dojs  in 
alL  Afler  hearing  the  allegatioUB  and  pi-ooCb  of  all  the  clalmmitB, 
be  mUBt  decide  tbe  t'liiims,  aud  enter  an  order  accordiuely.  It 
DO  claim  Is  Eted;  or  if  tlie  ri;;]it  to  tlie  aurplilB  nioner,  or  auz 
pert  tliereor,  is  not  establiHtied,  to  the  HatiafuctioD  of  the  Jaetlce, 
as  prescribed  in  tiiie  eectioo;  auy  pi^riiou.  whose  claim  \raa  not 
determine!}  npon  the  liearing,  mujr  file  a  claim  thereto,  at  anr 
time  before  tbe  eipiratioD  of  a.  ;eiir  from  the  return  of  the 
warrant;  and,  thereupon,  (he  jutiliee  must  proceed,  as  prescribed 
in  this  section  with  respect  to  a  claim  &Ied  nitbJii  the  ten  day*. 

I  SO»4.  Id.)  whca  a«  claim  Maait  wKkla  a  ranr. 

If,  nt  the  eipiration  of  one  year  after  the  return  of  tbe  war- 
rant, any  portion  of  the  Hurplas  remaiuB,  a  claim  to  which  has 
not  been  eRlablisbrd  to  the  BHtisfBction  of  the  Jnstice,  parsuant  to 
tbe  proTlaiona  ot  the  inat  aection,  the  Jnatiee  must  pay  it,  for  the 
benefit  of  the  poor,  to  the  officer  to  whom  a.  fine  or  penalty  to 
to  be  paid  for  the  benefit  of  the  ]>oor,  as  prescribed  in  section 
2S75  of  this  act;  and,  thereupon,  all  persons  are  forever  barred 
from  Bay  claim  thereto.  But  if  a  claim,  filed  as  prescribed  in 
the  laat  section,  reniaina  undetermined  at  tbe  expiration  ot  tbe 
year,  the  jaatice  mast  determine  it  within  ten  ^ya  tbereatter; 
and,  tor  that  purpose,  he  muat  retain  the  surplus  in  his  hnnda 
nntil  the  determination. 

I  800B.  Order  apoa  elalu  for  iiaFiilBBi  appeal  theretroB. 

An  appeal  from  an  order  determininK  a  claim,  as  prescribed  in 
the  last  two  aectiona.  may  be  taken  to  the  county  court,  by  a 
ctaimant,  nithin  ten  days  after  the  making  of  the  order,  as  from 
a  jodtcment  of  a  JTistice  in  an  action  to  recover  a  sum  equal  to 
tbr  claim;  and  the  proceedings  thereupon  are  the  aame,  except 
fbat  an  undertakloK  is  not  ijpceasary  for  any  purpose.  Upon 
■neb  an  appeal,  each  other  claimant,  whose  interest  la  affected 
by  the  order  appealed  from,  muat  be  made  a  respondent.  If 
tb«re  )a  no  snch  claimant,  the  officer  entitled  to  tbe  snrplua  muat 
be  made  respondent;  but  coats  cannot  be  awarded  against  him, 
unless  he  appears  upon  the  appeal;  in  which  case,  the  costs  are  in 
tbe  discretion  of  the  appellate  court.  Where  an  afqieal,  taken 
■e  prescribed  In  this  section,  is  perfected,  the  county  judge  may, 
tn  nis  discretion,  matte  an  order  extending  the  time,  witbtn  wbich 
payment  ot  the  surplus  must  be  made,  as  prescribed  in  tbe  lost 
section,  and  staying  payment  accordingly.  Unless  such  an  order 
is  made,  and  a  copy  thereof  is  served  upon  the  jnatiee.  payment 
mnst  be  made  lui  prescribed  in  the  last  section,  notwithstanding 
the  appeal;  and  upon  proof  of  the  payment,  the  aipeal  must  be 
diBmiesed.  Where  an  appeal  Is  taken  to  tbe  supreme  court,  from 
the  determination  ot  the  county  court,  the  county  Judge,  or  a 
justice  of  tbe  supreme  court  may  make  a  like  order,  and  with 
like  effect. 

I  S090.  PraceedlnsK  apoa  deolston  In  favor  ot  peESOfi 
BBS  we  r  IBS- 

If  the  decision  of  tbe  justice,  or  tbe  verdict  of  the  Jury,  where 
the  issues  are  tried  by  a  jury,  is  in  favor  ot  the  poraon  answer- 
iDif.  It  mnst  fix  the  value  ot  each  animal  sebed.  If  the  Justice 
or  the  Jnry  find  that  the  seizure  was  mallcions.  and  without 
ptotoable  cause,  the  decision  or  verdict  muat  assess  the  damages 
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Biistalncd  by  the  person  nnsn-prlDK,  by  meima  of  tbe  ■ 

dt'teotioQ.    The   justice     must    thereupon    moke  a   b 

awarding  to  tbe  person  bo  ansiverlng,  the  return  of  the  a 
or  unimnls  so  seised,  or  tbe  Tulne  thereof  if  t.  Rtaro  asm 
had;  together  with  his  costs,  at  the  rates  nllowed  bj  tiv  1 
action  brought  before  him  to  repaver  a  cbtittel;  and,  aim,  1 
the  sum  uasessed  as  bis  damnges,  if  suf.  Thereapau  i  wH 
must  be  Issued  by  tbe  justice  to  a  constable,  lo  the  lame 
as  an  execution  issued,  in  nn  action  to  recover  a  cbattel,  i 
judgment  in  favor  of  the  defendant,  where  the  chailfl  h 
ueeD  deliTered  to  bim;  and  encti  [)roviBion  ol  this  clia|i(a, 
ing  to  a  judgment  ond  an  eiecntion  in  snch  a  case,  apftia 

final  order  made,  and  a  warrant  leaned  tbereupon,  ai 

in  tbia  section. 

e**  L.  ise7,  ch.  814,  §  T  (T  Bdn.   IBB). 

I  SODT.  Dcnuiiii]  of  paimeBBioii  before  trlHl.  Praenj 
fhercnpon. 

At  any  time  after  the  precept  is  issued,  snd  before  thf 
mencement  of  the  trial,  the  onner  of  an;  animal  ici»d  nt 
with  the  justice  a  ivritten  demand  of  the  possesiion  ibi 
Thereupon  he  is  entitled  to  the  possesaioD,  upon  complfiit 
the  following  terms: 

1.  Ue  niuat  pay  to  the  juatice,  tor  the  use  of  the  pBHi 
the  costs  of  the  proeeediu);s,  to  the  time  oF  Glini;  tlie  litl 
as  prescribed  in  subdivision  first  of  section  3002  of  this  ut, 
also,  the  sums  payable  on  scconnt  of  each  animnl,  wlinnf 
seHsion  is  so  demanded,  as  prescribed  ia  sulKlivi;>iou  thN< 
eame  section;  which  sums  must  be  fixed  liy  the  ju>tin,i 
bearing  the  nllegatlous  and  proofs  ot  the  parlieij, 

2.  tie  must  also  pay  to  the  justice,  a  fee  of  oae  dollu-  lor 
animsl,  whereof  poHsoaslon  is  so  demanded.  j 

3.  If  the  petitioner  is  an  officer,  to  whom  a  fine  or  [ku' 
to  be  paid   for  the  benefit  of  the  poor,  as  prescribed  in  » 
2875  of  this  act,  the  claimant  must  also  pay  to  the  ju«ii« 
the  petitioner's  nse,  the  sum  specified  therein  on  sciKii'  ' 
animal,  whereof  possession  is  so  demanded. 

4-  The  claimant  must  also  prove,  to  tbe  salisfactioB 
tice,   by   affidavit   or  other   competent   evidence,   that  -  - 
owuer  of  each  animal,  whereof  poHsesBlon  is  so  denund^-  ' 
person  wbo  has  appeared  mu«t  have  notice  of,  and  mi;  W 
the  claim. 

Id.,  I  1. 

I  9098.  la.i   TThen  anlmiil  nllfallT  met   ■(  luvc  kr  ■> 

But  where,   in  a  case  specified  in  the  last  section,  lif 
filing  a  demand,  prcBents  therewith  to  tbe  justice  suffiofol 
by   affidavit  or  otherwise,   that   the   running   at  Urje.  > 
pasturing,    or   treBpassing,    by     reason    whereof  the   sun 
animals,  of  which  he  dcmnnds  possession,  were  seiitd,  "" 
by  the  wilful  act,   intended   to  effect  that  object,  of  " 
other  than  the  owner;  and  also  mskes  the  prnof  FpeciH 
division  fourth  of  that  section;  he  is  entitled  to  poesra«« 
Ruant   to  his  derancid.  upon   pojing  to   the  petilionpr,  w      . 
Justice  for  his  une.  n  rennonnble  sura,  to  be  fiicd  by  lit  I™" 
after  hearing  the  allegations  and  proofs  of  the  pardM.  >•.» 
peOMtion  for  the  care  ond  beeping  of  the  animal  ec  •*" 
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isioD  is  so  demanded,  and  without  payins  noj 
1   the  last  BPCtion. 

Sm  I>.  ISee,  cb.  424  (T  Edm.  44e>,  part  ot  )  G. 

I  300B.  Action  br  oirner  Itk  noclt  a  case. 

Tbe  owner  of  an  aiiimnl,  seized  in  consequence  of  a  wilfnl  act 
specified  in  tbe  lost  section,  mnj  recover,  in  an  action  against 
tue  person  who  committed  it,  all  damnEes  sustained  by  him,  in 
coDECiiiience  thereof,  including  the  mim  paid  io  order  to  recover 
possession  oC  the  animal,  as  proscribed  in  The  last  section;  and, 
m  addition  thereto,  the  sum  of  twenty  dollars  Tor  each  animal 


I  ZIOO.  Action  bv  pctftlaiicr  and  by  ofllAer. 

Where  the  poGsession  of  an  animal  has  been  delivered,  as  pre- 
acribed  In  the  last  section  but  one,  an  action  may  also  be  main- 
tained, by  the  petitioner  in  the  special  proceeding  before  lh& 
jastice,  a  gainst  tbe  person  who  committed  tbe  wilful  act,  te 
recover,  in  addition  to  oil  other  damagea  sustained  by  tbe  plain- 
tiff  in  consequence  of  the  wilfnl  act,  all  sums,  to  whicb  the 
plaintiff  would  have  been  entitled  out  of  the  proceeds  of  the 
Bale,  aa  prescribed  in  section  30Q2  of  this  act,  other  than  the 
compensation  paid  for  the  core  and  keeping  of  the  animat.  Id 
tlie  like  cnse,  if  tlie  petitioner  is  a  private  person,  the  officer,  to 
nhom  &  fine  or  pcaalcy  is  to  be  paid  for  the  benefit  of  tbe  poor, 
as  prescribed  in  section  28T5  of  ttiia  act,  may  maintain  an  action 
against  the  person,  who  committed  the  wilfnl  act,  to  recover  the 
penaltiea  to  which  the  plaintiff  would  have  been  entitled,  otit  <^ 
tbe  proceeds  of  tbo  sale,  as  prescribed  in  that  subdivision. 
Neither  of  the  actions  apecitied  in  this  or  tbe  last  section  la 
affected  by  the  pendency  ot,  or  tbe  recovery  ot  jodgment  in, 
eitber  of  tbe  others. 

I  Slot.  DenHBd  ot  poanaiwloii  after  au«l  order  «■<  be- 
fore BBle. 

A  person,  entitled  to  demand  the  posaession  of  an  animal,  as 
presciil>ed  m  sectiun  3007  of  this  act,  who  did  not  appear  upon 
the  return  of  the  precept,  or  upon  the  trial,  may  file,  with  the 
juBtioe,  a  written  demand  of  the  possession,  nt  any  time  after  tbe 
final  order,  oud  not  less  than  three  days  before  the  time  ap- 
pointed for  the  sale:  and,  thereupon,  be  is  entitled  to  tbe  posaes- 
aion,  upou  complying  with  the  following  terms: 

1.  Ho  mnat  furnish,  by  affidavit  or  other  competent  evidence, 
ft  siiflicieut  excuse,  to  the  satisfaction  of  tlie  justice,  for  his 
failure  to  appear. 

2.  He  must,  in  all  respects,  complv  with  the  provisloaa  of 
iicction  3007  of  this  act;  eicciit  that  it  is  necL-BHary  for  him  to 
pay  only  nne-hnlf  of  the  justice's  fee,  aa  prescribed  in  subdivi- 
sion second  of  that  pection;  nuii  one-halt  ot  tbe  fecH  payable  to 
■'■■'?   petitioner,  for  the  seizure  of  each  animal,   ub  proscribed  in 

,ji..i=!«..  .i.i_i  „<■  ,.„„.:^n  3UQ2  of  this  net. 

%  R102.  Order  upon  demand  of  pvaBcaalon)  appeal  tbere- 
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t  tho  rpquedt  of  cither  pflrty  thereto,  tnake,  , 
intes,   DD   order  determining   the  same.    An 
Biieh  &n  order  ma7  be  taken  to  the  coaoty  eourt,  b 


c.  l«.tl 


ninntes,   an   order  determining   the  sanie.    An   appeal 

&n  order  ma7  be  taken  to  the  coaoty  eourt,  br  ute  j 

making  the  demand,  or  by  either  party  to  the  Hpecuu  pmi  ffiH 


eSectuu  for  any  purpoMs  unless  (be  am>ellant  procarea  fiu^  _^ 
order  directiDg  a  stay  of  the  proceedttiBB  w 

•ST. 


couaty  Judge,  an  order  directiDg  a  stay  of  the  proceedttiBB 
the  petition,  and  a  atay  of  the  execution  of  the  order  B| — 


•  before  the  IidbI  order  in  the  special  proceedfeiM 
made;  and  each  peroon  or  party  bo  entitled  to  apical,  mr***^ 
made  a  respondent  upon  an  appeni  taken  by  one  of  ihe  t .  _j 
The  appeal  muHt  be  taken  in  liue  manner,  as  an  appeal  ttmt 
judgment  of  the  justice  in  an  action  to  recover  a  etkmttets 
the  proceedingH  thereupon  ate  the  same,  eiLcept  as  oUtei'vriM 
ncribed  In  the  neit  section. 

I  Sioa.  Id. I  star  of 

An  appeal  from  an  order,  apeciSed  In  the  last  iiection.   is 

-  ctual "■ 

'  idge,  an  ordi 

from'  and  ^'leslt  with  the  justice,  within^e  lime  aUowed 
appeal.    The  order  may  be  granted  or  refused,  in  the  die 

*  the  counf"  -■-■--     -     ^ — ■- --  --    - 

_-■   otherwise, . r--,— .   — . 

modified,  either  absolutely,  or  omeM  further  security  ia  sin 
bis  discretioD. 

I  S104.  Apve'l  front  final  onler. 

Within  ten  days  after  a  final  order  upon  a  petition  is  nwdc^ 
prescribed  in  this  title,  an  appeal  therefrom  may  be  taken  bv 
petitioner,  or  by  the  person  BDSweriug,  in  like  manner  an  aa 
peal  from  a  Judgment  of  the  iustlee  in  an  action  1 
sum  of  money,  equal  to  the  value  of  the  animal  or  animal^  i 
the  proceediiw*  thereupon  are  the  aame,  except  as  otherwiac  J 
Kribed  in  the  next  section. 

Bm  L.  ISST,  cb.  814.  part  of  I  «. 

I    SIOO.    Id.i    br   clBlamnlt    star    of  prooeadlasm    aad   < 
livery  of  poasflssloa*  ' 

An  appeal  from  a  final  order,  taken  aa  prescribed  in   the  L 

section,  by  the  person  answering,  la  not  effectual  for   any  plH 
pose,   unless   the   appellant  files,   with  the  notice  of  appeal,   tm 


•ectlon,  by  the  person  answering,  la  not  effectual  for  any  i 
pose,  unless  the  appellant  files,  with  the  notice  of  apr~~' 
order  of  the  couniy  Judge,  or,  it  be  is  absent  from  the  _, 

of  a  Justice  of  the  snpretae  court,  reciting  that  the  appeal  !■■ 
been  perfected,  and  that  security  has  been  glren  thereupoB.  M 
prescribed  in  this  section,  and  directing  a  stay  of  pn>ceediB|p, 
npon  the  tinal  order  nppealpd  from,  ond  that  the  popseation  df 
the  animal  or  animals  seized  be  dMivered  to  the  apiiellant.  TtC 
order  can  be  made  only  where  an  uudertaking  is  giTen  by  th» 
appellant,  as  required  for  the  purpose  of  perfecting  an  atped 
from  a  judgment,  and  staying  the  execution  thereof;  and  ak* 
an  undertaking,  in  the  same  or  another  instrument,  to  the  dlect 
that,  if  the  flnnl  order  appealed  from  is  affirmed,  or  if  the  a^ 
I>enl  is  dismissed,  the  appellant  will  pay  all  sums  which  the  iu^ 
tice  awards  against  him,  upon  the  hearing  after  the  determinalioa 
of  the  appeal,  as  prescribed  in  the  next  nectlon.  not  eiceedinc  ■ 
sum  specified  therein:  which  must  be,  at  least,  twice  the  aroonst 
of  all  the  sums,  which  might  be  dertncted  from  the  proceeds  •< 
the  sale,  as  prescribed  in  section  3092  of  this  act  The  bbm 
must  be  fixed,  and  the  undertaking  most  be  approved,  to  A« 
Judge  who  granta  the  order.    Upoo  flling  the  order   with  the 
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titl^  to  the  possesRioD  of  the 

I  3106.  ProeeedlaK*  npon  ttanBasec. 

It  the  liual  order  uppealed  [rom  is  affirmed,  upon  an  appeal 
tcken  by  the  person  uuswcrinKi  the  county  conrt  must  appoint  a 
time  and  place,  at  which  the  justice  must  fix  the  eums  jpurable 
by  the  appellant,  parsuant  to  ms  audertaking.  The  jostice  lonj 
■djunm  the  hearifg  to  anotber  place,  and  to  another  time,  not 
(■x<<«edlng  three  tlnjB  after  (he  time  eo  appointed.  The  jastice 
must  fix  the  sams  so  payable,  u  ir  a  warrant  for  the  sale  of 
the  animals  seized  had  been  retnmed,  acd  the  proceeds  thereof 
paid  to  him  by  the  constable,  as  prescribed  in  section  3092  of 
this  act.  The  nndertaking  npon  rhe  appeal  inures  to  the  bcoeflt 
of  rnch  officer,  to  whom  nay  snoi  ix  payable,  as  prescribed  in  that 
•ection;  and  with  reepect  to  any  of  those  sams,  the  respondent  is 
a  tmstee  for  the  officer  entitled  thereto. 

I  SIOT.  liluftKtlea  of  mettam  for  aelMins  Knlnala. 

Where  an  animal  Is  seised,  npon  the  groiind  that  It  was  mi.- 
ninit  at  laree,  or  was  being  herded  or  pastared.  or  nas  tres- 
passinr,  contrary  to  the  provlxions  of  this  title;  snd  the  olficer 
or  otiier.  penon  making  the  seizure,  immedUtely  files  his  petition, 
■nd  diligently  prosecates  the  same,  as  prescribed  in  this  title;  an 
action  to  recover  the  animal  so  seized,  or  to  recover  damages 
(or  the  Kelsnre,  or  for  any  act  subsequent  thereto,  must  be  com- 
menced within  one  year  after  the  canae  of  action  accrues. 
L.    1S«T,   ch.  814.    I   T. 

I  3106.  Certitln  notions  asnnnot  li«  malntntned. 

A  person,  to  whom  the  precept  wns  directed  by  bis  name,  and 
who  vi-Bs  poraonnlly  Berved  therewith,  or  a  person  who  has  ap- 
peared and  answered  in  the  special  [iroceeding,  or  demanded  the 
retnm  of  any  animal  seiied,  cannot  maintain  an  action  sgalnst 
the  aflicer  or  other  per!<oa  seizing  an  animal,  or  a  person  actine 
by  Ms  command,  or  In  his  aid,  in  a  ease  specifiwi  in  the  last 
section.  Bnt.  exceot  sa  specified  in  this  section,  the  owner  of  an 
animal  seised  or  detiiined,  under  color  of  any  provision  of  this 
title,  rany  maintain  an  action  to  recover  the  animal,  or  its  value, 
or  dnmages,  for  tbe  seizure  or  detention,  or  (or  any  unlawful  act 
■olmeqnent  thereto.  If,  in  (act,  the  animal  was  not,  at  the  time 
of  the  seiiure.  nmning  at  large,  or  being  herded  or  pastured,  or 
trenpnssing,  ns  the  cnee  may  be,  as  specified  in  the  foregoing 
proTiaions  of  this  title. 

I  SKtO.  iFhrre  several  nnlmnls  are  treajMiaslnK,  dauintces 
«re  entire.   ProceedlnKs  In  snch  cnacs. 

For  the  purpose  of  determining^  the  damages  sustained  by  the 


petitioner,  where  two  or  more  animals  are  found  simultaneoQBly 
trespassing  upon  real  property,  owned  or  occupied  by  him,  all 
tbe  damage  done  by  alt  the  animals  seised,  is  to  be  regarded  as 


done  by  them  jointly;  and  the  petitioner's  remedy  therefor  la 
entire,  and  must  be  enforced  nsnlnat  nil  Hie  auininls,  aod  the 
proceeds  of  the  sale  thereof.  Where  different  personn.  who  nre 
Known,  own  different  animals  seized,  the  ;>recept  must  be  rii- 
rected  to  all  of  them  by  their  names.  If  one  or  more  of  the 
oA-uers  are  known,  and  the  others  nre  uiikuown,  and  cannot  be 
KOI 
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ascprtaincd  vrilb  rcnEdnable  ililiRPiicc,  the  proorpt  must  br  di- 
rected to  encli  kiioHU  oiviicr,  liy  Lis  niiuip,  nliil,  iifso  gcucmily  ti> 
all  persons  linTiiig  nn  iutcrf&t  iu  Ihoiie  aiiimals,  the  otvnora  o( 
whlcli  arc  uukuoM'u.  Jo  a,  cnse  spociQed  in  ttits  section,  a.  d«- 
miLnd  of  tlic  poEsession  of  au  animnl  •clx^  cannot  bv  made,  is 
prescribed  iu  seellou  '.H^i  or  8101  ot  tbi>  net  unless  it  ia  made 
with  respect  to  alt  tlic  animals  seized,  and  by  pereous  eniiUcd 
to  tlie  possession  of  all  of  them.  But  a  separate  demand  ma;  b? 
made,  na  presci'ibed  iu  seclioD  StliiH  of  this  aet,  by  each  oimec  ot 
one  or  more  noiiuals  seized;  in  which  cose,  if  jiosBeeaion  is  de- 
livered to  him,  (IS  prescribed  iu  that  aoction,  the  pedlioner's 
remedy  for  his  damnces  is  the  sodip.  with  respect  to  the  aaimat 
or  animals,  of  which  iiOKGessiou  is  not  ao  delirered,  sad  a^aintt 
the  proceeds  of  the  sale  thereof,  as  if  those,  whereof  poebp!  ' 
Is  BO  delivered,  had  not  been  treEpassing  upon  the  property. 

I  SllO.  FpoeeedliiBB  fn  Dtber  flas»,  where  there  are  dU- 

Wbere  the  petitioner  does  not  allege,  that  the  animals  eeiieJ. 
iv(>re  tieapDasing  Tipon  real  property  owned  or  occupied  by  hiin. 
and  different  pi-rsons  coin  different  animnls  seiocd,  a  sepanle 
special  proceeding  may  be  ioelituted,  as  prescribed  in  iMs  tit>. 
against  each  owner,  or  against  any  two  or  more  owners,  with 
respect  to  the  animajs  owned  by  him  or  them.  Or  the  procevd- 
iuss  mny  be  token  against  all  the  owners  jointly;  in  which  cos^. 
each  person  to  whom  the  precept  is  directed  by  his  name,  and 
each  person  having  an  interest  in  an  animal  seized,  has  the  same 
right  to  demand  the  possession  of  the  animal  owned  by  him.  anJ 
the  same  tight  to  answer  separately,  as  it  the  special  pructvU- 
Ing  was  ogninst  him  scparntoly;  and  the  final  order  may  be  io 
fnvor  of  one  or  more  ol  the  persona  w>  answering,  with  respeii 
to  the  animal  or  animals  owned  by  him  or  them,  and  for  hia  cr 
their  costs;  and  agniunt  the  remainder  of  the  persons  answerinft. 
or  to  whom  the  precept  waa  directed,  or  for  the  sale  of  the  re- 
mainder of  the  animars,  in  like  nianuer,  as  it  the  former  penoni 
had  not  auBWLTCd,  or  hiid  not  been  nanicd  in  the  precept,  Bni 
tha  person,  first  maklug  a  demand  of  the  pojsession  of  any  animal 
seized,  must  pay  all  the  costs  to  the  time  of  the  demand;  and  a 
person,  sulMetiuenllj'  making  a  demand.  Is  excused  from  the 
payment  of  any  costs,  except  those  which  have  accrued  aince  the 
former  demand. 

t  3111.  Snrplnit  irhcpo  (here  are  dllTerent  oimeni. 

Wliere  proceedings  are  taken  jointly  against  dUTerent  persna^ 
who  own  different  animals  seized,  aa  preacrit>ed  in  either  o(  the 
last  two  aecliouH,  the  surplus,  remaiumg  in  the  justice's  handr. 
must  be  diutribuled  between  them,  in  proportion  to  the  valne  of 


ned  by  each,  to  be  iTeterinlnrd  by  the  jastlre.  Aor 
i:iim  Ri'pnrQteIr  his  proportion  of  the  surplus;  and 
and  3094  of  this  art  apply  to  i>  claim  made,  a    " 


I  of  the 

_  _ _. „      „,,,.,   ,_  p  claim .. 

the  diapositloQ  of  the  surplus  ariaitig,  as  prescribed  in  this  section. 


(  »112,  'When  one  aptlon,  etc.,  ■nveraedea  any  «ther. 

Wliere  two  or  more  jxTsons,  or  nn  ofBcer  and  a  private  per«on. 
are  antliorlzed,  l>y  this  title,  to  bring  nn  action,  or  to  seiie  an  ani- 
mnl, nnd  take  the  procecdinrs  presrTiVici'  In  this  title  for  the  ili»- 
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otbprn  to  bring  such  sn  ttction,  or  to  mnlie  Bucb  a  aeizuro,  wiih 
respect  to  the  aniinal  seized,  or  in  question  in  the  action.  But 
the  justice  mn.v,  in  his  discretion,  allow  nn  officer  or  other  wrson, 
who  18  interested  in  the  recovery,  or  in  the  appllcntion  of  the  pro- 
cecdB  o(  the  sale,  to  appear  in  the  acUoa  or  apci'lal  proceeding,  for 
the  putpoBo  of  protecting  hie  interest,  and  to  take  such  part  in  Ihfr 
(iroceedjagB  therein  as  the  juatice  thiuka  proiM;!'. 

i    81I3.   RIvhtB    of   ofllcer   TFhen    private    pemon    falls    to 

Where  a  seizure  is  made  b;  a  private  person,  QS  prescribed  in 
this  title,  and  the  posseiuiion  of  an  animal  seized  ia  abandoned  hy 
him,  witlioul  filing  a  petition;  or  where  an  action,  brought  by  a 
private  person,  as  prescribed  in  tbia  title,  is  aetlleil  or  discontinued 
by  the  plaintiff;  the  officer,  to  whom  a  penalty  U  payable,  as  pre- 
scribed in  section  SOKJ  of  this  act.  or  in  snbdiTiaion  fourth  of  sec- 
tion  3002  of  thia  act,  m.iy,  unless  he  has  assented  to  the  abandou- 
ment,  setllemeiit,  or  disooiitinniince,  mnictain  nn  action  ncalnat 
the  owner  of  the  animal  in  question,  to  recover  the  penalty  bo 
paynhle  to  him:  and.  upon  proof  of  the  facta,  which  woiilrl  nave 
entitled  the  plaintiff  in  the  former  action,  or  the  petitioner  In  the 
Bpeclnl  proceeding,  to  recover,  he  is  entitled  to  judgment  accord-  , 
ingJy. 

I  nil4.  PerBon  ktiTtnv  *■  apeclnl  propertr  deemed  otnier. 

When  n  person  is,  at  the  time  of  the  srij;ure,  entith'd  to  the  pua- 
seiuiion  of  an  nniroal,  as  affninat  the  general  owner  thereof,  by 
virtue  of  a  special  property  therein,  he  is  deemed,  (or  all  the  pur- 
poses ot  this  title,  the  owner  thereof.  " 

1  3119.  Agmt  mar  act  for  IiIb  prlnelpal. 

The  duly  authorized  aeent  of  tlie  owner  or  pcisoQ  entitled  to  the 
nosseHsion  of  an  animal,  as  apeelliod  in  the  laat  section,  may.  '" 
QiB  own  name,  answer,  make  any  demand  —  t-i-  -i—  -t^ 
procepdinir,  which  the  owner  or  person 
prcseribcd  in  this  title. 
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Yiirk  city, 

«ail».  B*pcfllt!d,   1902.    See  the  UuDicipBl  Gonrt  Xvt  of  S« 

Turk  pity. 


There  is  an  interpreter  for  the  police  court  of  tbe  rilj- 
Brooklyu,  and  the  justices'  eourtB  of  the  firat  BCcomi  nnd  th___ 
iliHtrictH  of  llint  city,  who  is  appointed,  aid  may  be  remoTed  at 
pleasure,  liy  Ibe  justices  of  tbom?  courts,  or  a  majority  of  thnb 
lie  if>  eutitlcd  to  &a  annual  salary,  fixed  and  to  be  paid  ai  ~" 
scribed  by  law. 

I»iax.  Id. I  lor  lomrth  nnd  flttb  Mmtrletm. 

There  Is  an  interpreter  tor  the  justices'  courts  of  the  fooflL; 
hikI  fifth  districts  of  the  city  of  Brooklyn,  who  is  appointed,  ui^, 
may  ho  removed  nt  pleasure,  by  the  justices  of  tbe  peace  nf  thoM 
itiHlricts.    ITe  is  entitled  to  an  annual  salary,  fixed  and  to  be  pcil 

as  prescribed  by  law. 

13123.  Id.)  for  ■txth  diatrlct. 

There  is  an  interpreter  for  tbe  jngtice's  court  of  the  sixth  d^ 
trict  of  the  city  of  Brooklyn,  who  is  appointed  by  the  Jiutice  «( 
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Ihf  iH-ui-L'  -it  that  diutricC,  aubJiM^C  tu  cuufirmatioa  by  the  cuiuiuoii 
couutil.  nuil  may  be  rcmoTed  by  that  justice  at  his  pleasure.  He 
i8  t^utitk'd  to  an  unuual  anlary,  fixed  and  to  be  paid  as  prescribed 

13124.  Comman    ronnell    u>y    avpulut    B4dlttoa«l    iBter- 

Ttic  fouiiiiuD  ccjuDi-il  ut  iLe  city  of  Brooklyu  may,  where  it 
dM'itiH  it  ueccHsury,  upvu  (be  re<iaest  ot  a  Jimtice,  appoint  une  i>r 
more  liiterpn-terH  fur  juHtices'  (.-uurts  in  that  city,  in  addition  lu 
rhose  provided  for  in  the  last  lbr«e  sections;  6x  their  saiarieM;  anil 
prewrilie  thp  court  or  courts  which  they  must  attend.  An  offlt'er, 
»o  appointed,  may  be  removed  by  the  common  council,  foe  cause. 

t  3I2S.  CuiBlHOD  csnaoll  to  dealKKate  ntteBdantii.  etc. 

Tile  conunon  council  of  the  city  of  Bruolilyn  may  designate  one 
or  more  policemen,  or  conxtableH,  to  attend  each  of  the  justices' 
i-ourtK  ill  that  city.  The  common  council  may,  by  ordinance  or 
otherwise,  lix  nnd  define  their  dnties  in  nnd  ahont  those  courts, 
iind  ntny  nllow  them  sncb  compensation,  in  lieu  ot  all  fees  and  pet- 
niiisite!'.  (IS  it  deems  proper. 

>  Municipal  Court  Act  of  Xew 


.  Rfiwnled,  1902.     See  the  Municipal  Court  Act  of  Npw 

<y-    . 

Sec  the  Mnnicipal  Court  Act  of  New 
of  New 
f  man.  AppItratlOB  of    otker    proTlalSM.      HoldlBs   pftarl 

Each  justice  of  the  peace  of  the  city  ot  Broolilyn  is  a  justice 
nf  the  peace  of  KinRs  county;  and  each  provision  of  this  act,  rc- 
intlDK  to  the  proceedinKs  before  a  justice  of  the  peace  of  a  town. 
applies  to  thu  proi'ecdings  before  a  justice  of  the  peace  ot  that 
city,  eicept  as  otherwise  specially  prescribed  In  this  title.  Each 
of  tb<isi>  justices  must  hold  his  court  open,  from  nine  o'clock  in 
the  momlne.  until  three  o'clock  in  the  nfterr.oon. 

it»  I.  1840.  cb.  IK.  It  ^3  BiHl  se:  L.  ISSO,  Fb.  102.  I  IS;  L.  18T1.  cb.  492, 
f  8:  1..  ISTI.  cb.  863,  put  of  |  IB. 
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nriiZ  xn. 

HiaceUaneoua  provisions. 

lee.  S131.  ICoda  af  tPpllcallOD  of  rertaln  i^roTKlDui  ol  U 
S13C.  OcDenI   reqnldte*  of   mmndate*. 
aiaS.  It«winl  1o  rooilable  forbliMeD. 


e  Hledr 


3I3».  ¥ 

S140.  SI41.  Docket- 


3144,  Dcpoilt  01 


deinHlted, 


B14T.  tlelLTeiT;  bow  mmpelle'J. 

!!«.  EDtrlei  to  be  eridence. 

8I4S.  Jonim  to  furalsb   copies  of  ivpen. 

sua,  Timaafer  of  ictlon  Kheo  Juitice  ■  una  upiica,  *tc; 

■161.  M.;  when  Jiutin  Is  ■  wltneu. 

>1«1.  Ptocsedin™  upon  trinrtw. 

S1S3,  PCDaltj  lor   Rot   pHTlnK  oT»r   mooer. 

SIU.  Action  on  Jndcment  of  Juitln. 

3105,  Id.;   proof  of  Jadgoirnt,    ^c. 

SIM.  BiHotlon  of  nundate  by  iirlnte  pemn, 

aimi.  Staerlff  to  a°  t'^wbeie  aucuU^  St  maniUls  la  mWr4. 

1  8134.  Mode  of  BPpUcaUoa  of  certain  pro-rlslaiai 


>  the  qualificalioii,  that   it  don 
any  Bpfcial  proTision 


law.  regultttinfc  the  juriadiction  orpowere  of  a  Jiigtice  of  the  Dra« 

ar  the  prooeedinftB  beforp  hlni.    Where  a  proTJalfin,  thus  made  ai 

:abte,  relates  to  the  GlinR  of  a  paper  in  a  court,  or  with  a  dfffc 


the  paper  must,  <n  nn  action  or  speeial  proceedinK  before  s  iaftit 
o(  the  peace,  be  filed  with  the  justice,  unless  he  haa  a  d(" 
appointed  pnrausnt  to  law;  and  where  it  eonfera  a  power  or 
a  court  or  a  judse.  the  provision,  making  It  applienble  to  p 
ceedingH  taken  under  this  chapter,  1b  to  be  conetraed,  as  conf 
rinK  a  liVe  power  upon  the  juatice,  before  whom  the  actian 
special  proceed  log  ii  brought. 

I  813II.  OeserBl  veqaJaUea  of  naadatca. 

A  mandate,  issned  t^  ft  Justtce  of  tbe  Deace.  mnat  be  slm 
b7  him,  and  may  be  without  BeaT.  It  muvt  be  enttrelv  filled  up. 
the  time  when  it  is  delivered  to  an  officer  to  be  executed,  so  »» 
have  no  blank,  either  In  the  date  thereof  or  otherwise;  except  it" 
tliere  may  be  a  blank  in  a  subpoena  for  the  name  of  aor  or  ill  " 
the  witneBies.  A  mandate,  ieeaed  and  delivered  to  an  officer  to 
executed,  contrary  to  thia  section,  ia  Toid. 

a  R.  a.  267.  I)  232  (Dd  238  (2  Edm.  27S). 

I   8186.  Reward    to    coDsMble    forTilddea. 

A  constable  sball  not  osk  or  receive  nny  money  or  other  m' 
able  thing  from   any  person,   as  a  consideration,  rewai^,  or  in 

,4n~.„~».  « 1..: ,.  delaying  („  arrest  a  person,  or  toWk 

•_   .. >_x .  -^  execution,  or  t 
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^„ c  au;  other  tlutr,  pertaining  to  bis  office;  or  anj  moDcy  or 

i-uluiible  tiling,  uILlt  timn  the  fets  extfTegbly  allowed  to  hiiu  by 
luw,  for  eiecutins  any  dutf  pertaining  to  bis  office. 
2  B.  9,  an.  I  2M. 

I  ai3T.  Jaadce  ttr  flonatnlile  not  to  bur  claim,  «lc. 

A  JuBllce  of  ibe  pence  or  conatsble  ahall  not,  dlrectl;  or  iudl> 
recily,  buy,  or  l>e  iutereated  in  buying,  a  bond,  note,  or  other  de- 
iiiniid  or  cnUBc  or  action,  for  the  puipuse  of  biiugiug  an  aciiuu  or 
instituting  a  special  proceeding  before  a  justice  founded  there- 
■ilHiii:  nor  ehnll  u  justice  or  a  constatilc.  either  before  or  after  en 
nction  or  a  spedal  proceeding  is  commenced,  lend  or  advance,  or 
nKref  to  lend  or  adrniice,  or  procure  to  be  lent  or  advanced,  an; 
money  or  other  vnlUHblc  thing  to  any  person,  in  consideration  of, 
or  ns  a  reward  for,  or  an  inducement  to,  the  pIociDg  or  buving 
placed  in  his  hands,  a  debt  or  other  demaud  or  cause  of  action, 
fur  iirosecution  or  collection. 

Id..  I  23a. 

{  313^  Penttltr. 

A  juBlicp  of  the  peace  or  constable  who  violates  a  provision  of 
the  lat>t  three  sections,  is  guilty  of  a  misdemeanor;  and  shall 
U'  puniulicU  accordingly.    A  conviction  also  operates  as  a  forfelt- 


1    3130.    VIolBtlSK    of   preee4tBB       aeetlons    n    detvaee    to 

It  is  a  ilefenoe  to  nn  artioD,  brought  before  a  jnstlce  o(  the 
peace,  that  the  demand,  apon  which  it  is  founded,  was  bought  aod 
Hill),  or  n'ci-iTed  for  prosecution,  pontrnry  to  the  foregoing  pro- 
vinionn  of  this  title.  In  an  action  wherein  sueh  a  defence  is  Inter- 
[KjBpd.  if  the  plniiitiff,  after  being  duty  subpoenaed  as  B  witness, 
fiiilH  lo  attend,  pursuant  to  the  Bubpoena;  or  if,  upon  the  trial,  or 
upon  his  examination  as  a  witness  bjr  virtne  of  a  commiasion.  he 
refuses  to  answer  «n^  qneation  pertinent  to  show  a  violatioa  of 
r'iihnr  Of  those  provisions;  the  justice,  besides  punishing  him,  in  a 
~r  cnse,  for  his  failure  or  refnsHl.  must  dlsmms  bis  complaint. 
testimony,  in  such  an  action.  o(  the  plaintiff,  or  an?  other 
witness,  is  not  evidenee.  in  a  criminal  prosecution  ngalDBt  him,  for 
Tiolailng  either  of  those  provisions. 
Id.,    I]   237-242. 


I^hl^tes 


>  be   kept   br  J>stlc«l 

A  jiiatice  of  the  peace  must  keep  a  docket-boob,  Id  which  he 

1.  Tlio  title  of  every  action  or  special  proceeding  commenced 
before  liim. 

2.  Tl-e  time  when  the  snmmons,  or  the  mandate  for  the  com- 
inencemcnt  of  the  special  proceeding,  was  issned;  with  a  state- 
ment of  the  nature  of  the  mandate,  and  a  memorandum  of  each 
order  of  arrest,  warrant  of  attachment,  or  reqniBltiou  to  replevy, 
granteil  by  him. 

3.  The  time  when  the  parties  appeared  before  him,  either 
vlthont  process,  or  upon  the  return  of  the  summons,  or  of  the 
tnandale  for  the  commencement  of  the  special  proceeiling. 

4.  A  concise  statement  of  the  substance  of  each  oral  pleading, 
or  a  memorandum  of  the  filing  of  each   written  pleading. 
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5.  Bacb  adjoQrDment;  stattiiK  upon  whose  applieatJan,  and 
to  what  time  a.ud  place,  It  wub  made. 

6.  The  iiBuiiiK  of  a  Teuire;  stating  u|)on  whoee  application  il 
waB  isaned,  and  the  time  and  place  o(  the  retoru  thereof. 

7.  The  time  nhea  a.  trial  was  bad;  and,  if  it  nns  by  a  iuiT, 
the  names  of  all  the  persons  returned  as  having  been  notified 
to  attend  aa  jurors;  stating  who  did  not  attend;  who  Btteuded; 
and  who  were  sworn. 

8.  The  name  of  eacli  witness  sworn  upon  the  trial;  stntinK  at 
whose  request  he  was  sworn;  each  objection  made  to  the  coni- 
pctenoy  of  a  witness;  and  the  decision  thereupon. 

9.  The  verdict  of  the  jury,  and  the  time  of  receiTing  It;  or, 
if  the  jilrv  disagreed  and  wei-e  discharged,  a  statement  of  lltal 
fact. 

10.  A  concise  statement  of  the  substance  of  each  order,  made 
bj  him  in  the  course  of  the  action  or  special  proceeding. 

11.  The  jadguient  or  final  order;  and  the  time  of  enterlnr  it 

12.  The  execution;  the  time  of  issuing  it:  the  kind  of  ezecntion; 
the  name  of  the  officer  to  whom  it  was  delivered;  and  each 
reaewal,  with  the  date  thereof. 

13.  Tbe  return  of  each  execution;  the  time  of  the  rctarn:  and 
a  statement  of  anj  money  paid  to  the  juatice  thereupon,  and 
when  and  by  whom  it  was  paid. 

14.  Bach  transcript  of  the  judgment,  given  by  him  to  be  filed 
in  tbe  county  cleric's  oliice,  and  the  time  when  it  was  given. 

15.  Tlie  appeal,  if  any;  and  the  time  of  serrice  of  tbe  notice 
of  appeal. 

10.  (Added,  1SH9.1  Such  entries  shall  be  made  in  a  book  whii-k 
must  be  furnished  to  him  by  the  clerk  uf  the  town  iu  which  br 
resides  and  to  be  designated  as  "  juutices'  civil  docliet ''  uud  t<i 
be  the  property  of,  and  a  charge  againat,  such  town. 
3B.B.)n.iau:L.im.oii.m.  mgCMtaapt.]. im 

f  3141.  Ths  iHinie. 

Each  of  the  entries.  speciGed  fn  tbe  laat  section,  must  be 
made  under  the  title  of  tbe  action  or  special  proceeding  to  which 
it  relates;  and,  in  addition  thereto,  the  justice  may  enter  in 
lihc  manner  nuy  other  prncecdint!.  had  before  him  in  the  actioD 
or  special  .proceeding,  which  hi-  thinks  proper  to  enter.  A  dockel- 
bixik,  kept  by  s.  justice,  must  be  kept  open,  dnrinfc  the  boora. 
when  a  sheriCfB  office  is  required  by  law  to  be  kept  open,  fof 
sen  re  h  and  examination  by  any  person,  upon  bia  reasonable 
request  and  to  a  reasonable  extent. 

Id.,    I    2M, 

I  9142.  Index  to  dookcl-book. 

A  justice  of  the  peace  must  keep  an  alphabetical  index  to  all 
the  jQdtrtaentn.  entered  by  him  in  his  docket-book:  and  he  mnat 
Insert  therein  the  names  of  ail  the  parties  to  each  jndement 
-  and  the  page  of  the  book,  where  the  judgment  is  entered. 

Id,,  I  SEI. 

I  S14«.  Papers  to  be  ■■««. 

A  justice  of  the  peace  must  carefully  file  and  preserve  eaA 
affidavit  or  other  nsper,  delivered  to  bim  to  be  Bled  In  an  action 
or  special  proceeding. 


DMnz^:B,G00glc 
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I  8144.  DepfHit  at  books  und  papers  irlth  toirm  or  cKr 
eJtrtt. 

Ir  H  justice  ol  the  peace,  either  befori"  or  Hfter  the  eipirntinD 
of  his  term  of  office,  removes  from  the  tnwu  oi-  city  wherein  he 
was  elected,  he  moBt  forthwith  deiiosit,  with  the  clerk  o(  that 
towu  or  city,  his  docket- book,  and  ml  other  books  and  papem,  in 
hla  custodf,  relating  to  an  action  or  a  special  proceedlDiff  wiiicl) 
baa  l)e«u  heard  by  him,  or  coumenced  before  him.  A  Justice 
who  is  removed  from  office,  must  make  a  like  deposit,  wlUiio 
tea  days  after  receivtni;  notice  of  his  remoTal,  or  afterwards, 
u|ion  the  demand  of  tlie  clerk  of  the  town  or  city.  But  tlie 
oiuisBion  of  the  jastioe  to  make  th«  deposit,  does  not  affect  the 
validity  of  any  liook  or  paper,  bo  required  to  be  deposited,  or  ol 
any  proceeding  to  which   it  relates. 

E  a.  B.  MT,   H  ai2  >Dd  £63. 

I  814R.  CcFtlflcate  tn  doeket-boolc  deitoslted. 

A  justice  of  the  peace  must  make,  in  each  docket-book  depos- 
ited by  him,  as  prescribed  in  the  last  section,  a  certlticate  under 
Ilia  baud,  to  the  effect  that  each  judenieut  or  order,  entered, 
tbcrein,  was  dnly  rendered  or  mnde,  as  therein  stated;  and  that 
the  sum,  appearing  by  the  book  to  be  due  thereupou,  bas  not 
been  paid,  to  his  knowledge. 

Id.,  i  JD4. 

(  3146.  Tirwik  ttr  ettr  cleric  to  deiaaad  lioolES,  e(e.)  «p«n 
death,  etc.,  at  JoaHce. 

If  a  justice  of  the  peace  dies,  or  bis  office  becomes  otherwise 
vacnat,  the  town  or  city  clerk  must  demand  and  receive  all 
books  and  papers,  which  belonged  to  the  justice  In  his  official 
capacity,  from  any  peraoa  having  them  in  his  possession. 

w.,  {  SM. 

I  3147.  DellvcrTt  how  oomprlled. 

If  any  book  or  paper,  required  to  be  deposited  with  the  town 
or  dly  clerk,  as  prescribed  in  this  title,  is  withheld,  the  like 
liroceedincs  may  be  had,  at  the  instance  of  the  town  or  city 
clerk,  to  compel  the  deposit  thereof,  as  are  prescribed  by  law, 
whpre  an  officer  refuses  or  neglects  to  deiiyrr  n  book  or  paper 
[a  bis  custody  as  such  ofScer,  to  his  successor  in  oltice. 

Id.,  I  2BS. 

I  S148.  Batrtcs  to  bf  evldenee. 

An  entry  made,  as  prescribed  by  Inw,  In  the  dncket-boofe,  kept 
by  ft  justice  of  the  peace,  and  deposited  witli  the  town  or  city 
clerk,  OS  prescribed  in  this  title,  is  presumptive  evidence  of  the 
matters  of  fact  stated  therein;  but  the  presumption  may  be 
repelled  by  proof. 

Id..  I  XI.  903 
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t  3149.  Jnntlpe  to  rnrnliih  «oplea  ol  pnpfrs. 

A  justice  of  the  peace  miist  tumisb.  iipuii  request  aod  pa;- 
ment  of  hie  teefi,  to  any  pereon  interested  in  a  JtidKmeat  or  order 
entered  by  him.  a  transcriiit  of  llie  judgment  or  order,  together 
nith  a  eop;  of  all  the  entries  In  his  dorket-book.  relating  to  the 
cause:  a  copy  of  his  minutefl  of  the  evldwicc  in  the  cause,  or  the 
aiibstauce  of  the  testimony,  if  he  baa  not  taken  minutes:  and  a 
copy  of  any  paper  on  file  in  the  cauae:  or  Bucb  portions  thereof 
as  are  required. 

I.iMl,oli.  iti,II<4Edin.  M», 

(  SIBO.  Tranafar  of  B«tlon  whw)  JiuUh'b  tmm  atplrM.  ate. 

If  the  term  of  cfflce  of  a  justice  of  the  peace  is  about  to  expire,  en 
he  is  about  to  remove  from  the  town  or  city,  before  judgmeut  is 
rendered  in  an  action,  or  a  final  order  is  made  in  a  special  proceed- 
ing, pending  before  him,  he  must  previously  make  a  written  order. 
recitmg  the  fact,  and  directing  the  action  or  special  proceeding  to 
be  continued  before  another  Justice  of  the  same  town  or  city,  tianied 
in  the  order. . 

{  SIBI.  Id.;  wban  JutliM  !■  »  wttn«ai. 

If,  before  an  issue  of  fact  is  joined  in  an  action  or  special  proceed- 
iog,  tbc  defendant,  or,  where  be  baa  not  been  arrested,  his  attomej, 
[jreseuta  to  the  justice  satisfactory  proof,  bj  affidavit,  that  the  jus- 
tice, before  whom  the  action  or  special  proceediug  is  pendiug.  is  a 
material  witness  for  the  defendant,  without  whose  tOBtimooy  he  can- 
not safely  proceed  to  trial,  settiog  forth  therein  the  particular  facta 
and  circumstances,  which  he  expects  to  prove  by  bim;  the  justice 
must  forthwith  make  a  written  order,  directing  toeacliou  or  special 
proceeding  to  be  continued  before  another  justice  of  the  aaine  town 
or  city,  named  in  the  order. 

See3B.aiS9,  i  Zl(aEdm.  2l5)j>lgi>,ld.,l113,un>d,L.l8»,ctLU9iL.lSI3,ck.BL 

1  SISS,  FrsoaadlBca  npon  tranafari 

Where  an  order  is  made,  as  prcacribed  in  either  of  the  last  two 
Bcr-tioQS,  the  constable  must  forthwith  take  it  and  all  otbcr  papers 
in  the  action,  with  the  body  of  the  defendant,  if  he  is  under  arrest. 
imfore  the  justice  named  in  the  order.  The  pkintiff  or  petitioner 
must  forthwith  appear  before  that  justice,  who  must  take  cog- 
nizance of  the  action  or  special  proceeding,  and  must  proceed 
therein  as  if  it  bad  been  commenced  before  him.  Coela,  reoorered 
in  the  action  or  special  proceeding,  iucludc  Ibe  fees  allowed  by  law, 
for  BcrvicPB  performed  by  the  constable  and  the  justice,  before  the 
transfer,  together  with  the  fees  allowed  bv  law.  for  the  proceedfngi 
before  the  justice  to  whom  the  c«use  Is  transferred. 

I  31S8.  PcBnItr  for  not  parlJiK  over  noner. 

A  justice  of  the  peace,  who  neglects  or  refuses,  within  ■  rea- 
sonable time  after  demand,  to  pay  any  money,  collected  by  him 
in  his  offieitil  capacity,  to  the  person  entitled  thereto,  la  soDcr 
of  a  misdemeanor,  and  shall  be  punished  Brcordlngly.  A  eoa- 
victlon  also  operates  us  a  forfeiture  of  his  office. 

Beclloii  2SS  of  R.  8.  MM 
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I  niS4.  Artlon  am  luHtnttr-vl   ol  Jnntlpi-. 

In  BQ  Hction  upon  n  judKmcnt  of  n  iustioc  of  Ihp  pi<iir<',brciuKht 
Id  tbe  coimty  whcrtiti  it  wns  rpnilercil.  within  five  yM»rN  Bfter 
the  rendition  thereat,  nfcainst  n  ilefpndniit  upon  ivhom  the  auiu- 
mons  was  personally  nerved,  no  costa  pan  Iw  recovered,  except 
where  the  jiiBlire.  who  rondprert  the  juii((nieut  is  dead,  or  ont 
of  offiee.  or  otherwise  incHpnble  of  aotinjr:  or  hns  remoTmi  from 
the  connty:  or  where  one  of  the  nnrtiefi  hnn  died:  or  where  the 
docket  of  tbe  judftment  has  been  lost  or  destroyed. 

OCL  Proo.,  1 71,  liut  cimuu. 
I  aiBfi.  Id.)  vroaf  at  iaaKiiienl,  ulc. 

In  »n  actiou  brouglit  upon  n  jiidgmeut  of  n  justice  ot  the 
ppace,  who  is  dead,  or  out  ot  oHici-,  or  otlierwise  incapable  of 
actins:  or  hiiH  removed  fioni  the  couul;;  or  cannot  be  found 
therein;  the  original  docket-t)ook  of  th^  jnstice  is  presutDptlTe 
GTidence  of  any  matter  entered  therein,  aa  prescribed  by  taw;  but 
the  preaumptioii  may  be  repelled  by  proof.  If  the  doeket-biiok 
is  loBt  or  destroyed,  or  If  it  cannot  be  prodnced,  after  reasonable 
eEfort  10  obtain  it,  the  like  proof  may  be  given,  reHpccliog  the 
recovery  of  the  jiidgment,  as  upon  any  other  questlou  of  fact. 

Sectlom  sea  im]  207,  R.  S. 

I  S1S6.  Kxecntlon  of  naaadate  by  prlvstc  p«r*OB. 

A  justice  of  the  peace,  who  issues  any  mnodate,  authorized  , 
by  this  chapter,  except  a  venire,  may,  at  the  request  of  the 
party,  whenever  be  deems  it  eJtpfdient  so  to  do,  empower,  by 
a  written  aiitborlt;  indorsed  upon  the  mandate,  any  proper  person 
of  full  age,  not  a  party  to  the  action,  to  serve  or  otherwise 
execute  it.  For  that  purpose  the  person  bo  empowered  has  all 
the  power  and  authority,  and  is  subject  to  all  tbe  obligations 
and  llabitities,  of  a  constable:  and  his  return  is  evidence  in  like 
manner  as  a  constable's.  But  a  person  bo  empowered  is  not 
entitled  to  any  fee  or  reward  for  his  services. 
•  ac«lDD>  2T1  and  272.  It.  S.    Sn  I  £SW.  ddU. 

I  SIST.  CoMHtsble  to  execute  nutBdntes  In  pemon. 

A  constable,  to  whom  a  mandate  Is  directed  and  delivered  as 
prcHcrlbed  in  this  cbnpler,  must  execute  it  lu  person,  pursuant 
to  the  tenor  thereof,     tie  ct>anot  act  by  depnt?  In  such  a  case. 

SecHoD  273,  R.  B.    S»  I  2SSS,  ante. 

I  81Ba  ShtTlA  to  act  nhere  exrcDtlon  of  nnadiite  la  re- 
■latrd. 

If  a  constable,  to  whom  a  mandate,  Iwued  by  a  jastice  of  tbe 
peace,  is  directed  and  delivered,  finds,  or  has  reason  to  apprehend, 
that  resistance  will  he  made  to  the  ctecutiou  thereof,  ho  may 
deliver  it  to  the  sheriff  of  the  county,  with  a  wHItcn  ciTtificnte, 
stating  Ihp  facts,  and  rpqulriiiR  the  sherllT  to  eiecate  it.  There- 
npon  the  sheriff  must  execute  the  mandate;  and  he  is  subject 
to  all  the  liabilities  nttnchlng  to  a  conslablo  in  esfcntlne  it. 
Sections  104,  105,  and  106  of  this  net  apply  to  a  mandate  deliv- 
ered to  a  sheriff,  bh  prescribed  In  this  section. 

IM   H  JIM-IOS,  Bate. 
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CHAPTER  XX. 


Provisioos  Relatins  to  Certain  Courts  in  Cities,  a 
the  Proceedini^  Therein. 


ud  th*  b»i«Htf 


Coins  Oflho  CttlH 

TITLE  lII.-TheCllrCOBrtof  Taikcn. 

TITLE  ir.-The  Dlilrlct  Cauti  of  tbe  Uij  of  Kan  iBrk.  ud  U 

Co>rW  of  the  Clllai  of  Alkmsj  ■■<!  Tnj. 
TITLE     r.— tboMnIclpilGaart  of  ths  (IIt  of  Bocksatar. 

TITLE  I. 
Tha  city  court  of  the  cdty  of  New  York. 

Artli^ti^  ].  Pro¥t4loiifl  ffeacrallj  kp^llcable  to  prooei^liLga  In  ttn*  c< 
2.  ProTlfLlona    i-iicIusIti'Ij    Appll{-fll>]f>    to    Mif    pnKH-odlngn, 

3-  Pn>vlfl1oiiH    PiohiaLTf'ly    Applicable    to    tbo    prvci^f^lDir*. 


ARTICLB  PtlUST. 

Fromsioat  generaay  appUeable  to  proceedings  in  the  eomrt. 

Bet.  aitO.  PrOTlBlona,   applying  genenllr  to  conrta  or  lemrd,  nb]«et  to  ci 
New  York  ellj  coort;  wk*  ■  ■■ 


tilp  qoalUcitiooi. 


iKl.  Serrlm  of  notice  of  trial;   BIlDi  of  mta  or  Inoa. 
Biea.  Whfn  court  man  reUen  (ram  riDprlaoDDiaiit. 

I  8ISO.  proTlnloniit  ap|>lrlBff  vrnrFiUIr'  to  ooarta  •! 
record,  BUbJect  In  perttila  qonllHontlonii. 

Each  of  the  foreKoio):  pmrisioiiH  of  thU  net.  whicb  is  madp.  bf 
chnnter  twenty-sfcond  of  this  net,  npplioble  to  Ihe  lunrinp  cnoii 
of  tie  city  of  Now- York,  or  (tenerallj'  to  court*  of  rm^ord.  ii  Mb- 
ject  to  tb»  q<in1iEicatinni  nnd  exceptions  eiprossed  or  pIsidIt  In- 
pticd  in  thie  title. 

I..  1312.  cb.  029,  t  3- 

t.tlAA.  [AB'd.  IKoe.  Iftoa.]  Cert>t«  B^etlenii  not  to  bwIt 
to  Kew  York  eltr  c»art|  who  «  >*B-rMild«iit. 

Spctions  frmr  hvmdreil  nnd  thirty-eight  and  six  hundred  inrt 
three,  weetioiis  six  hundred  nnci  eli'ven  to  six  huiidn>d  and  nine- 
t''eu,  both  incli:!<lve.  nnd  seetionR  nix  hnndml  and  thirty-xii. 
rijcht  hundred  and  twenty-Keren  and  ten  hundred  and  ftTtreti  of 
thiH  act:  do  not  apply  ti>  nn  arlii>n  or  n  Kpecial  proc<>«diug  broiurkt 
in  the  eily  court  of  the  lily  ef  Xew  ■\ork,  or  liernre  a  jnxtkv 
(hereof,  or  to  any  pnin>(>dinK  therei:i.  Spctionn  thirtT-two  hn>- 
dred  and  Hixty-eiirht  and  thirty-two  hundred  and  Eixty-nine  of 
■'■'-  !n-t  do  not  apply  to  an   netioti   in  the   ennrt.   proNoeiited  n 
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Kiiiy-rivc  of  tliis  Act.  A  nhiiitilT,  in  nn  n.'tion  l.nmglil  in  Hi.! 
poiirt.  whii  hiiji  Rti  oftt.:i'  for  the  rpunlnr  trnnsartlon  at  bimineHn 
in  i.i'iwiii.  within  the  city  of  New  York,  ik  de«mp<l  a  rcnideiit  nf 
th:it  citj*.  within  thp  niPrtninir  iif  Heotions  thirtj-tn-o  hundred  and 
fisty-pii-ht  nnd  thirty-two  hnudreil  niid  sixty-nine  of  this  act, 

2.  The  prortMlimii  of  spction  t™  hundreil  and  Ibirtcen  of  th? 
■^odp  of  ciTil  procednre  are  hereby  made  applicable  to  and  btndinfE 
upon  the  eity  court  of  the  city  ot  New  York. 

U    189II,   i-b.  IISl.    Sep  j  mil,     L.  1002.   Fh.  BIS.    Id  elect  Sept.    I,   IMS. 

r  laervlee  of  M«tl«ea  In  Mew 

The  time  for  personal  Rcrvice  of  certain  notieen.  in  an  action 
tiron^ht  iu  the  court,  ia  as  followM; 

1.  Notii'e  of  justification  of  tlie  snretiex,  in  an  nndertaklnfc 
Kiven  by  the  plaintiff,  as  security  for  lUe  ilefeudant's  costs,  not 
more  than  two  days.  -  , 

2.  Notice  of  an  application  for  judgiueut  in  a  case  speciiied 
in  section  five  hinulNd  and  thirty-eeven  of  this  act;  notice  of  a 
motion  to  strike  out  a  plendiiiK.  in  n  ease  specified  in  section  fiye 
hnndreil  uiid  thirly-eiKlit  of  tliiK  act;  notice  of  an  application  for 
jitdnneut  upon  the  defendant's  default,  or  of  the  execution  of  n 
reference,  or  writ  of  inquiry,  or  ot  an  assettsneot  thereupon,  as 
prcserlbed  in  section  twelve  hundred  and  niiietecn  of  this  act; 
not  less  than  two  Aaya. 

3.  Notici-  of  the  Justllication  of  bail,  not  Icnii  than  two,  nor 
more  than  ten  days, 

4.  Notice  of  a  motion,  other  than  a  intilinu  B|)ecified  in  subdi- 
vision second  of  this  section,  not  less  than  four  days;  but  the 
court  or  a  justice  thereof  tnay,  upon  an  affldnvit  showing  grounds 
therefor,  prescribe  n  shorter  time,  by  an  order  to  show  cause. 

5.  Notice  of  trial  of  an  issue  of  fact,  or  of  an  Issue  of  Ian: 
notice  of  any  hearing,  the  time  for  servintc  which  is  not  expressly 
prescribed  In  either  nf  the  foregoinK  subttiTisiona  of  this  section, 
or  elsewhere  iu  this  title:  not  less  than  five  days. 

ft.  Notice  nf  taxation  of  costs,  not  less  than  two  days;  except 
wh*re  all  the  attomeya,  serrinn  and  served  with  the  notice, 
reside  or  have  their  offices  in  the  city  of  New  York,  in  which 
case,  one  day's  notice  ts  suffleient, 

L.  1STZ.  I'D.  ajft.  11  E  and  14:  K  1S14.  eb.  UB.  |  1;  L.  ISTI,  th.  4Tfl.  If  IT 
■nd  60;  ulio.  I  Gl,  mibd.  In;  L.  1002.  eb.  BIE.   in  Pttect  Sept.  1.  1903. 

13182.    {Ani-d,  1002.]    Service   of  MOtlee  of  trlKl)  tiUmg  of 

Notice  ot  trial  of  an  issue  triable  at  a  term  of  the  court  may 
be  Riven  for  any  day  at  the  term.  A  note  of  issue  must  lie  filed 
at  least  two  days  before  the  day.  or  the  commencement  of  the 
term,  for  which  the  notice  ot  the  trial  is  given;  and  it  must,  in 
addition  to  the  mattera  apecified  in  section  nine  hundred  and 
wTcnty-seven  of  this  net,  state  the  day  or  the  term,  for  which 
the  notice  has  been  given.  But  this  and  the  last  seetion  do  not 
apply  to  a  ease  where  special  provision  la  olhorwinc  made  Id 
article  third  of  this  title. 
tin-  t..  1ST4.  fb.  MS.  I  3;  L.  1902,  ch.  US.   to  pttrct  Sept.  1.  1002. 
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I  310.1.  IVhrn  ran 

Where  it  Mi.iiiriirli 
confined  in  jnil.  hy  t > _.. , >_. 

Xfnst  tlie  gienioii.  isHued  In  nu  nclion  brought  in  the  court,  i* 
.  _  sirnllr  DnnMc  In  endure  the  confinement,  and  thnt  he  cutnot 
Erocnre  tinil,  or  fhe  neccKsary  Biirelies  in  a  b<ind  for  the  jail 
berllen,  fts  the  cnae  reqaires.  the  court,  or  justice  thereof,  mi7, 
tn  Hs  or  hii  discretion.  l>y  order,  direct  the  sheriff  to  release  Ma 
from  custody.  The  sheritT  niimt  nhi-y  Biich  an  order.  After  such 
a  rclense  from  nn  execution  ngainst  the  person,  another  execi]tl<Ki, 
acnlnBt  the  perFon  of  the  jiidi:meDt  debtor,  cnnnnt  he  i-wi'fd  npoo 
the  jndBment;  but  (he  judtrment  creditor  may  enforce  the  Jodf- 
ment  aeninst  propert.v.  na  If  the  execntinn.  from  which  the  Jnite- 
ment  debtor  was  released,  had  tieeu  returned  without  hia  bcbv 

8m  L.   1870,   eh.  4TB,  pirt  of  )  10. 

I  «!•«.  Hoaerf  kow  paid  Into  the  o*art. 

Money  paid  into  the  court,  pnrouaitt  to  mij  proTiaioa  of  Ibii 
act,  muat,  nnless  the  court  otherwise  directs,  be  i»aid  directly  to 
the  chamberlain  of  the  city  of  New-York,  to  the  credit  of  ite 
wue  in  which  It  is  paid.  ^^ 
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8II2.  Court  m^  ftttt  qucBlloa  ■riilng  upon  a 
S1T3.  TLme   far    Ollog   declsloD    upoa   ■    trUl 


...  „  .  .a  the  court,  muBt  itate  that 

(be  time,  ivitbiD  which  the  defendant  mDHt  serve  a  copy  of  his 
answer,  is  six  dnys  after  the  aervice  thereof,  ext^luslTe  of  the  daj 
of  service;  except  in  one  of  the  folloning  cases: 

1.  A  justice  of  the  coart  may,  upon  satisfactoPT  proof,  by 
affidavit,  that  either  the  plaintiff  or  the  defendaut  resides 
n'itbout  the  city  of  New-York;  or,  where  there  are  two  or 
more     plainlifFs,     or    two    or    more    defendants,    that    all    the 

Slaintin's  or  all  the  defendants  reside  without  that  city, 
irect,  by  an  order,  that  the  defendant  be  sommoned  to 
answer  withlu  a  ahorter  time,  specified  therein,  not  less  than  two 
days  after  the  service  of  the  sunimons,  exclusive  of  the  day  of 
•ervice:  whereupon  the  siimmons  must  correspond  to  the  order. 
The  order  must  be  ludorxed  upon  or  annexed  to  the  summons; 
and  a  copy  thereof  must  he  delivered  with  a  copy  of  the  sum- 
mons. The  justice  may.  in  his  discretion,  as  a  condition  of  graot- 
iag:  the  order,  require  the  plaintiff  to  give  an  undertaking,  with 
one  or  more  surelies,  to  the  effect  that  the  plniiitiff  will  pay  any 
jndKtuent  which  may  be  rendered  against  mm  in  the  action,  not 
exceeding  a  sum  specified  in  the  undertaking,  which  must  be  at 
least  two  hundred  dollars. 

2.  Where  an  order,  directing  service  of  the  summons  without 
the  cily  of  Sew-Yorkj  or  by  puhlication,  is  granted,  the  Gammons 
must  state  that  the  time,  within  which  the  defendant  must  serve 
a  copy  of  his  answer,  is  ten  days  after  service  thereof,  exclusive 
of  the  day  of  service.  If  a  summons.  reqnirluB  the  defendant  to 
answer  within  a  shorter  time,  has  been  isKiied.  ns  prescribed  in 
this  section,  before  an  order  specified  In  this  subdivision  Is  granted, 
the  justice  ^rantiiiK  such  an  order  may  direct  that  the  summons 
be  amended  accordingly,  and  thereupon  the  summons  published, 
or  served  without  the  cily,  pursuant  to  the  order,  must  correctly 
state  the  time. 

1,.   1RT2.  ch.  26.   t  S;  L.  1ST4.  cb.  MS,  t  1. 

I  S14S.  Time  far  aerrloe  of  pleadfnsa.  «to. 

The  time,  within  which  a  defendant  In  a  case  specified  in  sec- 
tion 470  of  this  net  must  demand  a  copy  of  the  complaint,  and  the 
time  within  which  the  plaintiff  must  serve  fhe  sHme.  after  a  de- 
mand thereof,  as  prescribed  in  that  section,  and  the  time,  within 
which  n  copy  of  a  pleadine,  subseiiucnt  lo  the  complaint,  must  tie 
served,  after  the  service  of  a  copy  of  the  preceding  pleading,  is  the 
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Bamo  uamber  of  days,  na  xiutcd  iu  llii,'  evlihuious,  »itliia  ubicli 
the  deteuilaut  is  required  to  Borve  o  copy  of  his  auswor,  ntiir 
service  of  the  Bumiuuns.  But,  except  as  otherwise  i)n',crilM.il  iu 
section  3185  of  tliia  net,  it  defoiidnnt,  arrested  befure  udbu  ei%  b.  s 
tcu  dnys  after  ibo  arn-Kt,  wilhiu  n-liich  to  dcninud  a  copy  ot  tile 
comijinint  or  to  serve  u  copy  of  his  nnencr,  its  the  case  requirt.'*: 
and  judgment  must  lie  stayed  accord iitgiy. 

I   Sl«7.    BursrcenieDt    »f    certalM    Indcmrai 
irorklnK  wo—eu. 

Section  3221  of  this  uct  applies  lo  an  actlOD  brought  ia  the  court, 
and  to  the  judgment  and  execution  agniost  the  person  and  prop- 
erty of  the  judgment  debtor. 

I,.    1878.    chl.    33   IDd    nC. 

f  SltM.  Tine  for  nan-aoceptano*  aad  JOBtlBoaUOB  •!  kail, 
etc. 

The  time  for  taking  certain  proceedings,  in  au  action  brought  i  i 
the  court,  is  as  follon'S: 

1.  Service  of  nolice  of  non-acceptance  of  bail,  within  fiYc  days 
after  the  delivery,  lo  the  pliiiiilifrs  altoruey,  of  certiBed  copies  ot 
the  order  ot  arresl,  return,  and  undertaking,  as  |irescribeJ  in  s  (v 
tion  577  of  this  act. 

2.  Servlct'  of  nolice  of  iustiScatioQ  of  the  boil,  withi'i  fivi'  day* 
after  service  of  the  nolice  specified  in  subdivision  tirst  at  iliii 
section. 

3.  Service  of  nolice  of  exception  to  Ihe  sureties,  iu  hd  under 
taking  given  by  Ihe  plaintiff,  as  security  for  the  defeDdaui's  cos.b 
within  two  days  after  service,  upon  Ihe  defendant's  attorney,  of  a 
written  notice  of  the  &ling  thereof;  and  service  of  nolic«  of  the 
JuBtifieation  of  the  same,  or  new  Biireties,  wilhln  two  days  aflci 
serrice  of  the  nolice  ot  excepliou. 

I  aittS.  [Am'd,  irtttO.]  frost  BeeeaBiirr  ta  obtala  warntMt 
«f  attachiu«Dt, 

lu  order  to  entitle  the  plniuliff  to  s  warrant  of  attaohmeat 
against  property,  be  uiust  show  by  affidavit,  lo  the  satistsrtiuD 
of  the  justice  grnnting  it,  tbnt  ii  sutHi'leut  cause  of  action  eiiiii> 
against  the  defendnnt,  ti>  n-cover  damages  for  one  or  more  cudm-* 
specified  iu  si-ction  six  luindreil  and  thirt,v-five  of  this  m-t.  to  an 
aniouut  stated  iu  the  ultidiivil.  which,  if  the  action  is  to  rrcover 
demagef  for  breach  of  contract,  must  be  statiil  over  and  above 
all  ciiuuterduims  liuowu  to  tlic  ulaiutlff;  and  aUo  that  ttie  i-ft.->e 
la  within  line  of  the  following  aiibdlviHious-. 

1.  That  the  defendant  iii  a  foreign  corporation,  or  being  a 
natural  pn^on  is  not  a  resident  of  the  State. 

2.  That  the  defendant,  l>eing  aa  adult  and  a  resident  of  the 
borough  of  Manhattan  in  the  city  of  New  York,  has  de|<aTt?d 
from  the  State,  with  intent  to  defraud  his  creditors,  or  to  aroid 
service  of  the  auninions,  or  lieeps  himBelt  concealed  therein,  wiih 
like  Intent;  or  tliut.  after  proper  and  diligent  effort  to  I'scennin 
the  place  of  the  Hojourn  of  such  n  resident  adnlt  defendnDI.  ibe 
•ama  cannot  lie  ascertained. 

3.  That  The  defendant,  being  au  adult,  ha»  removed,  or  iii  abuui 
to  remove,  property  from   Ihe  State,   with  intent  to  defrand  bis 

»10 
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creditora.  or  tbAt  he  has  aaaigned,  dispoaed  of,  or  B««reted,  or  is 
•bout  to  asaigu,  dispose  ol,  or  secrete  property,  with  the  like 
Intent. 

4.  That  the  defeudaut.  being  an  adult  and  a  resident  of  that 
boronKh  has  been  contlaiioustj  without  the  United  Slates  more 
than  six  monthK  nest  before  the  grantinfr  of  the  wurrant,  and  bait 
not  made  a  desiRnatiou  of  a  person  upon  nhom  to  Herre  a  sum- 
mons in  his  behalf,  as  prescribed  in  section  fonr  hnndred  and 
thirt;  of  this  si^t;  or  a  desifj^nation  »o  made  no  longer  remaiua  in 

SeeL.  i|ai^li.3m^llo,Hud4I;  L.  isn.eh.  s»;  HcsKo.  L.ine,ch.l»:L.U««. 
en.  ns.    Id  mIah  Hpt,  i,  iwt. 

I  31TD.  Serrlce  oI  iiiiiaiuoiia  nlthont  tbe  eltr,  or  br  vab- 

Ucatinn. 

An  order,  directing  the  service  of  a  summons,  either  without 
the  city  of  New-York,  or  by  publication,  may  be  granted  by  the 
conrt,  or  by  a  justice  thereof;  but  only  in  a  case,  where  a  war- 
rant of  allnchmcnt  has  been  issued,  ns  preacribcd  in  the  last 
section,  and  peraonnl  service  of  the  siimmona  cannot  be  made, 
with  doe  diligence,  within  thut  city.  The  plaintiff,  when  he  mi- 
plies  fur  suoL  an  order,  must  show  by  affidavit,  to  the  satisfaction 
of  the  conrt  or  justice,  that  the  cnao  is  within  this  section.  Where 
an  order  is  granted,  as  prescribed  in  this  section,  service  of  the 
■mnmona  without  that  city  may  be  made,  as  directed  iu  the 
order,  either  within  or  without  the  State.  Sections  440  to  445, 
both^  inclnaire,  and  sections  638,  707,  and  70S  of  this  act  apply 


to  the  service  or  piiblicotioQ,  pursuant  to  such  an  order, 
the  proceedincB  relating  to  the  same,  and  aubsetiuent  lumcw, 
substitutint;  the  words,  "the  city  of  New- York",  in  place  of  the 
wonia,  "  the  Stale "  wherever  the  latter  words  occur.  If  the 
defendant  is  a  resident  of  the  city  of  New-York,  the  order  must 
also  <llrect  that  n  copy  of  the  summons,  complaint,  and  order  be 
left  at  his  residence,  aiiecifying  it,  with  a  person  of  auitnbte  age 
and  discretion,  if,  upon  reasonable  application,  admittance  can 
b^  obtained,  and  such  a  person  found  who  will  receive  it;  or,  it 
ailmiltniiee  cnnnot  be  so  obtained,  nur  such  a  person  found,  by 
afSitr.g  (lie  Enmc  to  the  outer  door  of  the  residence  so  specified. 

L.   tST4.   ch.   MG.    i  S.    S«-.   ilW,    f  «BS,   SUM.    S.   sate. 

I  SlTl.  TonailsBlaB  to  tKke  teatlBoaT- 

The  npplleulion,  to  the  court,  of  article  second  of  title  third 
of  chapter  ninth  of  this  act,  is  subject  to  the  following  qualifica- 

1.  The  words,  "  the  city  and  county  of  New-York,  or  either 
of  the  eonnliea  of  Richmond,  Kinira,  Queens,  or  Westcb ester ", 
must  I-e  rrcnrded  rs  substituted,  in  place  of  tbe  words,  "the 
State",  wherever  those  words  are  used, in  that  article,  with 
reapert   to   ll'c   locality  of  n  witness. 

2.  Interroratoripp.  trnmr-i  pursuant  to  that  article,  can  be  set- 
tled  only  by  n   jiisliee  of  the  court. 

3.  A  comn'i'''''on,  or  order  lo  Inke  denositloiiP.  issued  or  granted. 
pursnnnt  lo  tbnt  nrticle,  moy  he  eiecnfed  cither  within  or  with- 
out the  Ptnte. 

L.  1W2,  ch.  3«i.  I  8-    S«  ""<«.  1  **T. 
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I  3173.  Cnnrt  mar  rcf«r  qnesCion  or-l^lne  apom  ■.  ^Mtlaa. 

Tbe  court  may.  of  its  own  niotion,  or  upon  tbe  siijllcatioB  of 
either  parly,  B-ithout  llio  conecut  of  tlie  other,  by  order;  dinn 
a  referouco,   to  det^rmmi?  autl   report   upon   a   qucatioa  ot  f>rt, 
arisioB  upon  a  motion,  in  any  atage  o(  an  nctiou. 
L.  18TK,  cb.  418,  I  DS.    Sec  inle,  |  88T. 

I  S1T3.  Time  for  AltBK  dcclalon  upon  a  trial  by  th*  c— t. 
Iil.i   n'lkeii  Biiflld^Bt. 

The  time  within  which  the  decigion  of  the  court  miut  b*  filrf. 
In  a  case  specified  iu  section  1010  of  this  act,  is  ten  days  aftn 
tbe  cause  is  liiially  submitted.  The  decieion  of  tbe  coart,  ia  • 
caae  apocified  in  section  1022  of  tiiift  act,  is  suQicieut  if  it  direcu 
the  judgment  to  l>e  culered  titereupon;  btit,  if  bo  required  by  a 
party  appeiiliuE,  the  justice  by  whom  the  decision  wag  iiia'}c 
must,  within  ten  days  after  the  appenl  ia  perfected,  and  notice 
tliereot  and  of  the  requirement  is  given  to  bini,  make,  and  fitt 
with  the  clerk,  a  Hsecinl  declBion,  Btating  KpKrRtelf  tbe  luu 
found,  and  the  conclusions  of  law. 

L.  ten.  Ob.  «K»,  (  4. 

I  3174,   Connterclnlma. 

A  connterclnim,  specified  !n  Bubdivision  second  of  section  501 
of  this  act,  cnuuot  be  interposed,  in  an  action  broosht  iu  tbt 
court,  tinlcsH  It  is  of  such  a  unture,  that  tbe  court  bas  Jorisdiction 
of  an  action  founded  thereupon;  except  that,  in  nu  nciion  bronelii 
by  an  executor  or  odniinlstratot,  any  coiinterclniin  may  le  intei^ 
posed,  which  could  be  inferpoeed,  In  a  iiiie  action,  brongbt  In  the 
supreme  court.  A  counterclaim  may  be  interpoaed,  in  an  action 
brought  in  the  court,  without  respect  to  tbe  amount  thereof; 
and  judgment  thereupon,  in  favor  of  the  defendant  may  be 
rendered  for  any  sum. 


f  attachment,  the  c 

,..^ ^I  thp  officer  i      '  ' 

e  thereof,  i ,  _ , ^ 

proper;  nud  thereupon  the  properly  must  be  sold  accordinilr- 
L.  IST«,  cL.  MS.  i  S. 

g  SITS.  Portion  ot  Tvrdlrt,  etc..  mar  >•«  remltled. 
A  party  to  whom  n  num  is  awarded,  upon  a  ttinl,  an  assess- 
ment of  d.qninpt-s.  or  the  esepulion  of  a  reforence  or  writ  of  ip- 
quirr.  may  remit  any  portion  thereof,  and  take  judgment  for  the 
reaiUuc. 
Zee  L.  JSET.  cb.  344,  i  49. 

Sll 
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ARTICLE)  THIRD, 


t  tor 


I  SITT.  Arrcat  l»  certKl>  rnKplBe  oaaaea.  Oonrt  nar  r^w- 
late  bx  seacral  rales. 

In  nn  action  specified  in  snhdiTiaion  E^coDd  of  section  317  of  thig 
act,  the  plaintiff  may  apply  for  an  order  of  arrest,  to  accompaiiT 
the  BnmmonH,  In  the  form  and  to  the  effect  Bpecified  iu  the  next 
section.  If  gnch  nn  order  is  Rranted,  the  proeeedinBs  in  the  aetioii 
must  be  conducted  an  prescribed  in  this  article.  The  justices  of 
the  court,  or  a  majority  of  them.  may.  from  time  to  time,  by  one 
or  more  KenernJ  rules,  attested  by  the  hands  of  the  justices 
makiuK  the  same,  and  liled  with  the  clerk,  regulate  the  manner 
in  which  an  application  for  such  an  order  msy  he  made,  and  tbe 
cases  in  which  an  nndcrtnklnf;  ma^  be  dispensed  with,  tlntil 
regulntlons  ure  so  esfaliliahed,  the  justice  t"  "-'■'""  »!■"  '•t^-^v—-- 
tion  Is  mnde,  may,  in  his  discrctlou,  require 
undertaking  thereupon. 

See  Xi.  1ST2.  cb.  BZS,  part  of  i  11. 

I  S1T8.  Id.)  oontratB  at  order  of  orreat. 

The  order  of  arrest,  granted  as  prescribed  In  the  last  Bection. 
must  require  the  sheriff  to  srrest  the  defendant,  and  to  bring 
him  forthwith  before  the  court,  at  tbe  cbnmbcrB  thereof;  or  If, 
when  he  is  arrested,  the  court  Is  not  in  session  at  chambers,  to 
hold  bim  to  ball.  In  a  sum  specified  in  the  order,  for  bis  personal 
attendance  at  the  opening  of  the  court,  on  the  neitt  day  there- 
after, when  It  is  In  session  at  tbe  chambers  thereof.  The  order 
must  also  direct  thnt  the  defendant  be  summoned  to  answer  the 
complaint  in  the  action  forthwith.  Thereupon  the  summons  must 
conform  to  the  order. 

S«  B.  L,   1813.  RRS-aSB.  H  110,  111.  118.  110,  IM.  121,  128.   121,  IW-IBO; 

■i»,  I..  isTS,  ch.  Rw.  I  n. 

f  3J79.  Id.|  proeeedlBBa  OB  arrcat. 

The  sheriff,  upon  arresting:  the  defendant,  by  virtue  of  such  an 
order  mnst,  at  tbe  some  time,  serve  upon  him  the  stininioiis;  and 
niso  a  copy  of  the  order  of  arrest,  and  of  the  paners,  upon  which 
It  was  jrrnnted.  He  must  forthwith  hrina  the  defendant  befor" 
the  court,  at  the  chambers  thereof;  if  the  court  is  then  in  ses- 
nion  at  chamberti;  otherwise,  unless  bail  is  given,  as  prescribed 
in  the  next  section,  be  must  take  the  defendant  to  the  jail  of  the 
rity  and  county  of  New- York,  for  the  confinement  of  nrisooers 
in  dvii  causes.  The  keeper  thereof  mast  confine  the  defendant 
therein.    On  tie  next  day  therefifter,  when  the  court  is  in  session 

t  chamber*,  the  sheriff  must  take  tbe  defendant  from  the  jail, 
■  ■   ■  ig  him  ■    ■        ■' • 


and  bring  him  before  the  court. 
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I  31SO.  Id-t  ball  OF  4ev«Bit  before  return. 

The  defendant  mny  giTe  bail,  by  delivering  to  the  sheriff  &  writ- 
teo  undertaking  to  the  plaiutin,  in  the  Hum  specified  in  the  order 
of  arrest,  executed  by  one  or  more  euretiea,  to  the  effect  that  the 
defendnnt  wilt  attend  in  person  at  the  o|>eniDK  of  the  court,  at 
the  chambers  thereof,  on  the  next  day  thereafter  when  it  U 
there  in  session;  or  he  may  deposit  with  the  sheriff  the  aoin 
specified  in  the  order  of  arrest.  In  either  case,  the  BberlO  mou 
forthwith  release  hJni  from  custody, 

}  3181.  The  ume. 

Where  bail  is  giren,  rs  prescribed  in  the  last  section,  the  officer 
taking  the  acknowledgment  of  the  undertaking  must,  it  the  sher- 
iff so  requires,  examine  under  oath,  to  a  reasonable  extent,  tbe 
persons  offeriag  to  become  bail,  coDcemin^  their  property  and 
their  circa mstances.  The  defendant  mny  give  hail,  or  make  Ibe 
deposit,  immediately  upon  bis  arrest,  at  any  hour  of  the  day  or 
night;  and  he  must  hare  reasonable  opportunity  tn  seek  for  and 
.  to  procure  bail,  before  being  committed  to  jail.  Where  a  deposit 
Is  made,  the  money  deposited  must,  before  the  expiration  of  tbe 
next  da;  thereofver,  not  beiog  Sunday  or  a  public  holidnj,  be 
paid,  by  tbe  sheriff,  into  court,  to  the  credit  of  the  action,  a» 
prescribed  in  section  31G4  of  this  act. 

I  3188.  M.)  bull  or  deposit  after  retnra. 

At  any  time  after  the  return  at  the  sheriff,  and  before  final 
judgment,  a  justice  of  the  court  may  admit  a  defendant  in  cna- 
tody  to  bait,  or  allow  him  to  make  a  deposit:  and  may  direct  bis 
release,  upon  his  giving  bait,  or  making  the  deposit  accordingly. 
The  sum  to  be  deposited,  or  the  sum  spcciBed  iu  the  undertaking 
of  the  bail,  mtist  be  fixed,  and  the  sureties  in  the  nnderrakiax 
mnst  be  approved,  by  the  justice;  who  must  l>e  satisfied,  by  their 
examination,  or  by  other  proof,  respecting  their  BUfficieney.  The 
undertaking  must  be  to  the  effect  tnat  the  defendnnt  will,  ni  all 
times,  render  himself  amenable  to  any  mandate  which  may  be 
issued,  to  enforce  a  final  judgment  against  him  in  the  action. 
Article  fourth  of  title  first  of  chapter  seventh  of  this  act,  applk«, 
where  bail  is  given  as  prescribed  in  this  or  the  last  section. 

I  S183.  Id.)  nhen  hbO  how  delendaat  to  reBtala  ■■ 
onitodr. 

Unless  bait  is  given,  or  a  deposit  is  made,  as  preficribed  In  the 
last  three  sections,  the  defendant  must  remain  in  the  Jail  by 
virtue  of  the  order  of  arrest,  until  final  judgment  in  the  actitn: 
and,  if  the  judguient  is  agaiust  the  defendant,  uutil  the  rrlnra 
o(  nu  executioi)  ncnintit  property.  Issued  therenpon.  But  the 
court  must  direct  him  to  l>e  brought  into  court,  nt  tbe  lime  of 
the  trial;  and  it  may,  in  its  discretion,  direct  him  to  be  brought 
into  court  nt  auy  other  time.  In  either  c«ae,  he  must  be  taken 
from  the  jail,  and  brought  into  court  accordingly. 

I  3184.  Id.f  retarn  of  ■wmaaoBa,  ate. 

The  sheriff,  after  serving  the  summons  and  exectitlag  the 
order  of  arrest,  must  make  a  full  return  of  his  proceediiatB  ibere- 
npon.  to  the  court  nt  chnnihere.  The  return  mnst  be  made  forth- 
with. unleHH  the  ronrt  In  not  then  In  session  at  cbambers;  in 
which  case,  it  mnst  lie  made  Immediately  after  the  oprainc  of 
the  court,  on  the  flmt  day  thereafter,  when  it  is  there  In  •  " 
M4 
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If  the  deteodaat  has  given  baU,  the  undertaking  of  the  bail  must 
t>e  returned,  to  be  delivered  to  the  plHiutitt  when  the  court  m» 

{  S18B.  Id.)  proceedlnsB  after  retnra. 

L'alesB  both  panie*  souuer  appear,  the  conrt  mnBt  wait  one 
honr  atlpr  the  return;  or,  if  the  defendaut  has  Riven  bail,  one 
hour  after  the  oi>ening  of  the  conrt.  As  sooa  after  the  parties 
nppenr,  or  aftpr  ilie  eiairatloii  of  the  hour,  as  the  bUBiueBS  upon 
which  the  oourt  U  then  cuKiiRed  ivill  permit,  the  court  must  tiike 
np  the  cnuBp.  If  the  nlainliff  does  not  then  appear,  a  judgment 
disniiFBtng  the  complaint,  with  coats,  muut  be  rendered.  If  the 
dofendnnt  does  not  tben  atlend  <n  person,  the  plaintift  must 
then  make  his  complaEnt,  and  the  defendant's  default  must  be 
entered.  If  the  plaintiff  appears  and  tbe  defendant  nttenda  in 
person,  the  pleadinga  must  then  be  made,  and  issne  must  be 
joineil.  The  pleadings  may  be  oral  or  written;  If  thej  are  oral, 
tbe  clerk  must  enter  tbe  substance  thereof  In  the  minntea.  I( 
either  party  desiroa  a  trial  by  a  Jury,  he  must  demand  the  same, 
at  the  time  of  the  joinder  of  isBue;  otherwise  the  isaue  muat  be 
tried  by  the  court,  without  a  Jury. 

t  3180.  Id.)  trlBL 

Where  a  trial  by  jury  Is  dnly  demanded,  th«  court  at  cbflm' 
bers  must  dlre<rt  the  Isane  to  be  tried,  at  a  trial  term,  upon- 
such  notice  as  it  deems  proper,  or  without  notice;  it  may  also 
ilireot  thnt  the  action  have  a  preference  upon  the  day  calendar, 
either  tcenerally  or  for  a  particular  day;  and  it  may  give  aucb 
direction  na  it  deems  proper,  with  respect  to  filiuR  a  note  o(  Usue. 
Where  a  trial  by  jury  is  not  duly  demanded,  or  where  the  de- 
rondaut  is  in  default,  the  evidence  must  then,  or  at  snch  subee- 
qnent  time,  either  at  chambers  or  at  a  trial  term  or  special  term, 
ns  tbe  conrt  at  chambers  appoints,  be  given;  and  thereupon  final 
Jiulginent  Rii'st  be  rendered.  Bat  the  issue  must  be  appointed  to 
b*  tried,  witliin  six  days  after  the  joinder  thereof,  unless  both 
imrties  anaent  to  a  longer  time;  or  a  trial  by  jury  Is  demanded, 
and  there  is  no  term  of  the  court,  nt  which  it  can  be  had,  within 
that  time.  The  trial  cannot  be  'adjourned,  without  the  conaent 
of  both  parties,  beyond  three  calendar  months  from  the  joinder 

I  81ST>  Ordlaary  aetloB  aiar  be  beonclit  Cor  Ilk*  e«nae> 

This  article  does  not  prevent  the  plaintiff  from  commencing, 
and  eonducling  in  the  ordinary  manner  an  action,  for  a  canss 
specified  in  subdivision  seeond  of  Bectiou  317  of  this  act. 
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ARTICLB  FOURTH. 

Appeals. 

(Ameuded,  1902.) 


enrocccd.  Idam;  where  D» 

I  Strw.    [Am'd,  JSaS.  3903.1    Appeal  trom  i  JadKOiriit. 

An  flpppnl.  to  the  Hiiprcnip  onurt  mny  bf  taken  from  n  fiiinl  nr 
Intorlimilciry  jiidKmpnt  rendered  in  the  elty  ponrt  of  tbp  Hty  nf 
Neir  York  in  n  onse  where  on  appeal  mny  be  fnken  to  the  iipiM'l- 
Iftti'  dlT[»inu  of  the  suprenip  eniirt  (rnm  n  linnl  or  intprtomtiirT 
)iid(,'iiiprit  rpiiiiered  in  the  siinreme  ooiirt  ns  nrpseribed  in  woiiTm 
tliirtppii  hiiiidri'il  anil  /ortv-six  and  iiection  Inirtppii  hundnii  nm] 
fnrty-nine  of  this  net. 

rh.aiE.    is  pil.TtVpi.   i.  liKiJ. 
I  81NO.    [Am'd,  imm,   1003.]    I««Mi  fr«M  *B  OFder. 

An  sppent  to  the  Hiipreme  <siiirt  may  «l«i>  Ite  taken  from  an 
interloentory  jiidgnient  rendered,  or  an  order  made  at  ehatnheri. 
or  at  n  spptinl  term  or  a  trial  term  of  aaid  city  eourt,  or  from  an 
order  nindp  hy  n  jiidRP  fberpof  out  of  eourt,  in  a  ease  where  >a 
appeni  may  be  taken  to  the  appellate  division  of  thf  HUprmie 
eourt  from  nn  interlnputorj-  judfcment  rendered,  or  an  order  made, 
in  like  mnnner.  as  preHerlliPd  In  aeetlons  thirteen  hiindml  and 
forty-aoTen.  thirtppn  hnndrpd  and  forty-eight  and  thirteen  hun- 
dred and  forty-nine  of  this  aet.  Fpon  Hueh  an  appeal  the  Hiipreme 
eourt  shall  havp  full  iiower  to  review  any  exerciw  of  diaeretien 
hy  the  eourt  or  Jndtte  below. 

L.  iaT2.  I'll.  (CD.  il  C  >i>d  10:  L.  ia»n,  cb.  MH:  L.  1»03,  eh.  GIB.  In  Mfrrr 
Bi^pt.  1.  1«02. 

|»1»0.  [Ani-d,  1003.]  TImv  to  >vpral  ■■■«  prscFrdlWta 
tkermpon. 

An  nppeal.  nuthoriiied  by  either  of  the  laat  two  sertinnR.  miii't 
1h>  tiiken  within  ten  days  after  aerrice  of  a  copy  of  the  judtcmeni 
or  order  appealed  from,  and  a  written  notiee  of  the  <lste  nl  llir 
pntrv  tliereof.  In  every  other  reapeet.  titlen  finit.  third  an^l  fourth 
of  eliaptpr  twelfth  of  thia  act,  ao  far  iik  the  aame  are  annlirnhle 
Itiprelo.  apply  to  and  govern  nn  appeal,  Inken  na  prescribed  in 
eilhpr  of  Ihe  la«  two  aeetiona. 

L.  ]nn2,  fh.  BIB.  In  pffwt    B-pl.  1.  IBoa. 

<  »1U1.    lAm'd,    IHOn,    1002.1    Appral    to    tbc    apprllatr   dl- 

An  appeal  to  the  appellate  division  of  the  BUpreme  eourt  in  the 
first  jndieini  department  may  be  taken  from  thp  jndKment  ur 
order  entered  upon  the  determination  of  an  appeal  taken  a^  pre- 
aeriliod  In  neetion  Ihirty-one  hundred  and  eifrhty-eliTht  and  thirly- 
□np  hundred  and  eighty-nine  of  thia  act,  provid^  such  appeal 
MS 
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be  nl1owc<l  b;  order  made  at  the  term  at  whEch  sucb  appeal  whs 
dftPrmtned  or  at  the  term  next  after  judgment  is  entered  upon 
such  dele rnii nation  aod  provided  lurther  that,  where  such  appeal 
is  from  an  order  grautiiiK  a  new  trinl  upon  n  cai^  or  exceptions, 
thi*  appellant  miiBt,  with  his  appliontinn  for  leave  to  appeal,  file 
no  nssent  on  his  part  that,  if  the  order  is  affirmed,  judgment 
nbKoliite  may  be  rendered  aKaiD<>t  him. 


Titles  fir»t,  third  and  fourth  of  chapter  twelve  of  this  Act.  so 
far  Hfl  the  xnme  are  applicable  thereto,  apply  to  and  govern  an 
appeal,  taken  an  preserlhed  ia  the  last  section,  except  as  otherwise 
vipressl]'  prescribed  in  the  next  two  Bpctions. 

!W  I„    1«T*.  oh.   C«,  i  B;   L.   1002,   rh,  BIB.    In  eff"Ol  Sfpt.   1,    1902, 

I  .tl».t.    [AB-d,  INIHI,  l»Oa.]    Idrmi  nitlilB  irbat  tine  lakes. 

Au  appeal,  authorisicd  by  section  thirt.T-one  hundred  and  ninety- 
nne  of  this  act.  must  he  taken  within  twenty  days  after  the  ser- 
vice of  f  copy  of  the  order  allowlnc  such  appear  and  a  written 
notice  of  the  date  of  the  entry  thereof. 

U  IMKl,  Fh.  IMS:  L.  lOO!.  ch,  HW.   In  vlfect  S«pt.  1.  lOOS. 

13104.   liLin'd,    l&Oa.]     Idemi    d( 

The  judement  or  order  of  the  appellate  court  must  be  remitted 
to  the  court  below,  to  he  enforced  according  to  law,  Upon  an 
■ppent  from  an  order  granting  a  new  trial,  on  a  case  or  excep- 
tions, if  the  appellate  court  determines  that  no  error  was  i-om- 
milted  in  granling  the  new  trial,  it  mnst  render  judgment  abso- 
lute ni)on  the  right  iif  the  appellant:  and  thereupon  an  assessment 
nf  damages,  or  any  other  proceedinga,  reqniBlte  to  render  the 
judgment  effectual,  may  be  had  in  the  city  court  of  the  city  of 
New  York. 

|ai»5.  [Repealed  Jan.  1.  189«;  I,.  1805,  ch.  W6.] 
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§  31»8-3aoO  MAYOR'S  AND 


S202.  Effect  or  tbil  tltli 
I  Sise.   CIt»  JarlBdlcUon   ppeaeribea, 

The  civil  jurtsdictioD  of  the  mayor's  oornt  nt  tb*  Aj 
EudBon,  the  recorder's  court  of  the  city  oC  Utica,  «nd  tl»i 
corder'H  court  of  the  city  of  Oaviego.  extends  only  to  tn  iM 
whereof  Jariadictlon  ia  expreisly  conferred  npon  the  coittt^ 

firoTision  of  a  stntnte  Incorporating,   or  otherwise  »P«i^^ 
stinK  to  the  government  of,  the  city  wherein  the  court  ii 
Co.  Proi!..   I  33. 
I  Sier.  CertBtn  pcndlaB  aetlana,  ete^  traBBfciT*4  t*  M 

Every  ciiU  actioQ,  now  pending  in  either  of  those  a 
thao  an  action  speeiGed  in  the  last  section.  Is  beteby  trind 
to  the  supreme  conrt;  and  the  Bubseqnent  proceeding!  li 
before  and  after  the  iudgmeot,  mast  be  the  same,  as  if  the  le 
had  been  commenced  in  the  anpreme  c * 

I  31U6.  Id.)  certalu  vapcra,  ete.,  to  be  transaltttl  I 
cematr  clerk. 

All  judgmeut-rollH,  and  other  records,  and  a)l  books  and  p 
relating  exclUBively  to  civil  actions,  other  than  an  action  tfC 
in  the  Inst   section   but  one,   now  remaining  in  either  of  tl 
courts,  m(iHt  be  dellTered  by  tlie  clerk  thereof,  or,  if  IbMefcJ 
clerk,  by  the  judge  or  other  officer,  having  the  costodj  tbn"^ 
to  the  clerk  of  (he  county  in  whl<^   the  court  is  located,  t 
preserved   among  the  records  of  his  office.    The  eipeDM  at  ■ 
doing  is  a  county  charge. 

I    31SB.    Power    of    ■uprene    coort.    In    aetteaSi    >t(i  f 

The  supreme  conrt  may  review,  enforce,  vacate,  or  tnutii 
final  judgment  heretofore  rendered  liy  either  of  those  cooi*  J 
a  clTil  action,  other  than  an  action  specified  in  section  alWI 
this  act,  with  like  power  and  effect,  as  the  court  in  whicli  it  "J 
commenced  might  have  so  done,  if  this  act  had  not  bcea  piM 

I  SaOO.  ProeeedlBva  In  case  of  Jadsc's  AlsakUltj. 

The  county  court  of  (he  county  in  which  either  of  thoaf  « 
is  located,  may,  by  an  order,  remove  to  itself  an  artion  of  ^ 
either  of  those  courts  hnti  jurisdiction,   as  prescribed  in  mc 
3196  of  this  act,  upon  proof,  by  affidavit,  that  the  jadge  AM^ 
is,  tor  any  cause,  incapable  of  acting,  either  generally  w  i"  9 
particular  acUon.    Sections  344,  345,  and  S4«  of  this  art  — " 
to  such  an  order  of  reraovnl,  and  to  the  proceedings  anbsi 
thereto.    The  proceedings  subsequent  to  tbe  order  are  tbe  - 
aa  In  an  action  brought  in  Ite  cotinty  court,  except  tbtt  ci 
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must  be  nwarded,  oa  if  the  action  had  remained  in  the  eonrt 
from  which  it  waa  removed. 

Ool  Proc,  fart  ol  |  H. 

I  83M>1.  Bervira  of  aaliviMiiiwi. 

A  aabpoena,  isBoed  out  of  either  of  those  courts,  may  be  served 
upon  a  wltneaa,  at  an;  place  within  the  State.  A  warrant  to 
apprehend  a.  nitiieaa,  for  a  failure  to  obe;  Bticb  a  subpoena,  may 
be  directed  to  the  BherllT  of  the  cnuuty  where  the  court  is  located, 
and  executed  by  him  within  any  county  of  the  State.  The  eherifC 
ia  subject  to  the  same  liability,  for  a  tailnre  to  aerTe  or  retora  It, 


f  S203.   ESect  of  Ibla  tlUe  Umlted, 

Thia  title  does  not  affect  any  proTiilon 

a  judge,  or  upon  the  Judgea,  of  either  <._   

tlon,  power  or  anthority,  in  an  action  brought  In  another  court, 
or  In  a  apecial  proceeding. 
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Y0NKER8  CITY  COURT. 


The  city  court  of  Toakeis. 


SSOC.  Bummou.  wh»r«  ternd. 

aaoa.  THH  tlUe  does  dm  aHecc  jDritdlPtlod  of  tbc  « 

I  3203.  Jo  rl  all  let  t  OB  In  cItII  «otl*Ba. 

The  jurisdiction  of  tbe  citj  court  of  Tonkers  eitend*  t»  l 
following  civil  actioos  onlf: 

1.  Ad  action  agaioBt  a  natural  pereon,  or  osaiiut  »  fordga 
domestic  corporation,   wherein  the  complajnt  demands  jndiJ  '" 
for  a  sum   oC  moncr  only,   or  to  Teco\er  one  or  more  dnt 
with  or  without  damngcB  for  t)ie  taking,  withholding,  w  di 
tion  tlieroof. 

2.  An  action  to  foreclose  or  enforce  a  lien,  upon  Ksl  fnn 
in  tbe  cit7  of  Yonkera,  created,  es  prescribed  bj  atatnte.  m  tii 
of  a  person  who  hoe  performed  labor,  or  furnished  materiib 
be  used,  in  erecting,  nlleriag,  or  repairing  a  baildine,  ho-"^ 
lot,  or  nppurtenance  thereto,  including  fences,  sidewaui,  P 
wells,  fountnins,  fish-pondB,  ornamental  and  fruit  trees,  antj 
other  improvement  to  a  building  or   building   lot. 

3.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  w 
ceeding  one  tboueand  dollars,  ezclnaiTe  of  interest,  upon  <we< 
more  chattels.  '  "^ 

8e«  I^  1ST3.  eta.  St.  a  1  iDd  S;  L.  1871.  eh.  171.  I  1:  L.  U 
Ii.  1ST8.  cb.  ISe,  I]  1  and  2. 

i  S2M.  [Am'd,  18S8.]    LKst  ■eellon  qiullflea. 

The  Jurisdiction  conferred  bj  the  last  section 
the   following  limitations   and   regulations: 

1.  In  an  action  wherein  the  complaint  demands  jnd, 
a  sum  of  money  only,  the  sum,  for  which  judgment  it  . 
in  fnTor  of  the  plaintiff,  eannot  exceed  one  thousand  doUu 
exclusive  of  interest,  and  costs  as  taxed;  etcept  where  « 
brought  upon  a  bond  or  undertaking,  given  in  an  action  or* 
special  proceeding  in  the  same  court,  or  before  the  dlj  jw^^ 
Where  the  action  is  brought  upon  a  bond  or  other  contracl,  ttj 
judgment  must  be  for  the  sum  actually  due,  without  reeari  to  a] 
penalty  therein  contnined;  and  where  the  money  is  psjaw  "I 
mstalments,  Buccessive  actions  may  be  brought,  for  the  isKwH 
ments,  as  they  l>ecome  due.  .1 

2.  In  an  action  to  recover  one  or  more  djattels,  a  JO'iP*'*S 
cannot  be  rendered,  in  favor  of  the  plalntlfE,  for  a  diattrt  W1 
chattels,  the  aggregate  value  of  which  exceeds  one  tbowW* 
dollars. 

3.  The   court   ban   not   jurisdiction    of   an    action   sgslnit  ■■ 
or  ttdminislralor,   In   his  reprMentadve  capadly. 
iconrt   has   not  Jurisdiction   of  aoy   action,   nolea  <** 

or  ine  parties  thereto  resides  in  the  ci^  of  Yonkers,  M  w  ! 
town  of  WeBtchesler  county,  adjoining  that  city;  or  a  '•'^J 
of  attachment  is  granted  to  accompany  the  summons,  and  K*** 
upon  property  of  the  defendant,  within  that  city;  or  the  iwg 
Is  broutcht  to  recover  one  or  more  statutory  penalties,  tj  W  ] 
city  of  Yonkers,  or  one  of  its  officers  or  boards  of  commlwrtos"* 
Such   warrant  of   attachment  mnst  be  granted   and   sabwq*^ 


4.  The 
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proceedinga  taken  in  accordance  with  the  provisions  and  re- 
quircmentB  herein  relating  to  attachnienta  In  conrta  o(  joaticea 
ol  tbe  peace. 

L.   1888,  efa.  «M. 

I  320S.  SanmoBa,  vrhere  BcrTed. 

The  aummona.  Is  an  acriun  broiieht  in  the  conrt,  may  be  serred 
at  anr  place  within  the  count;  of  WestL-bcBier,  but  not  tlsewbere. 

I  SS06.  Tfelm  Htte  €oe*  not  atleait  Jarladlntlon  of  the  court, 
ctCq  IB  apeelBl  prooeedjuvs. 

This  title  doea  not  affevt  any  proTlaion  of  law.  confprrlng  upon 
the  court,  or  npon  tbe  city  judge  of  Youkcrs.  jurisdictiun.  power, 
or  aatborilT,  In  a  apecial  procenlinR:  or  conferring  upon  thf  city 
judee  of  loukers  power  or  nulliority,  in  an  action  brought  lit 
another  conrt 
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INPERIOH  CITY  COURTS. 
TITLE  IT. 


ARTICLB  FIRST. 


Sec.  320T.  Stnlte  of  cotupUlnt  wltb   HunDona;  proc^adlPM  ttere^pam. 
S'JUH.  Id.;  and  piwr  of  acrfln. 

sao».  Action  to  be  commenced  bj  amice  of  mmmBU, 
S210.  Ordvi  ol  trreat;   wiinmt  at  ittactimCDti   nqnldUoa    to  ngl 

xa*.  Etfef^t  ot  Ibla  act,   apoo  Jnr1>dl«tloii  isd  pnKHdloct. 
I  SaOT.  Service  of  eoBkplftlat  fritk  aniMBiaBiit  prseeed 
thereapoa. 

Section  3126  of  tbiB  act  applies  to  an  action  fa  recovvr 

or  for  breach  of  8  contract,   express  or  Implied,   broHK^c  , 

district  court  of.tlie  city  of  New- York,  in  the  juatice'B  conrt  1 
the  city  of  Albany,  or  in  the  Juatlc^'H  conrt  of  the  city  of  Trqpb 

I^  1§S7,  cb.  S44,  I  IB;  L.  IST3,  cb.  182,  H  1  aiHl  2. 

I  S208.  Id.|  >Bd  prool  of  ■ervlee. 

In  an  action  brought  lu  either  of  those  conrta,  the  Bun 
and.  In  a  proper  case,  a  copy  of  the  complaint,  may  be  sen 
by  liny  person  not  a  pnrty  to  the  action;  except  that,  ivliere  ■ 
action  is  brought  in  a  district  conrt  of  the  city  of  New-Toik, 
person,  other  than  a  constable  or  a  marshal.  serrinE  the  aaM 
mast  be  Grst  empowered  to  do  ao,  either  by  the  jastice,  or  \ 
the  attorney  to  the  corporation,  ns  now  prescribed  l^  IM 
Proof  of  service  thereof,  by  such  a  person,  mnst  be  made  by  I 
nffidnvit;  which  must  state  the  particular  plsee.  time,  and  mau 
of  service,  and  ihnt  the  affiant  knew  the  person  so  serred.  ta  I 
the  person  mentioned  and  deacrltied  in  the  summons,  as  defeat*' 
therein, 

B*B  L,  18M.  m.  1S2.  i;  1  iDd  S;  L.  1867,  cb.  344.  I  IB:  u  i»«a.  <*.  m 

f   U;  L,   1804,   ,.b,   508,  i\   .nd  L.   IRW,    cb.   T68;   .l»'|  2878,    .»)..  ^ 

I  32O0.  Action  to  b«  oommeBccd  br  aerrlec  sf  ■■^jw— .! 

An  action,  brought  in  either  of  those  coarts.  at  any  time  afMr' 
this  chapter  takes  effect,  must  be  commenced  by  the  Toinntaiy; 
appearance  of.  and  joinder  of  issue  by,  the  parties,  or  by  Oil] 
service  of  a  summons.  j 

I  S210.  [Aai'd,  18S4.]  Order  of  arreati  irarraat  ot  aMaafc  j 
■nenti  reqalnlllott  to  vepleTT-  i 

Articles  third,  fonrtii.  and  fifth  of  title  second  of  chapter  b&wJ 
teenth  of  this  act  app^  to  an  action  brooght  in  either  of  ttMki 

*  Tbe  tlUe  <■  now  •'  Cllr  Conrt  ot  AlbiDj."  lawa  ISM.  cb.  lA 
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courts,  except  as  othenvUe  prcBcribcd  in  tbe  next  BecHon.  And 
cxt.'ept,  also,  Uiat  wbere  the  warrant  of  attachmeat,  or  requigt- 
tion  to  replev;,  is  issued  out  of  a  district  court  of  the  city  of 
Nenr-York,  against  a  Doa-resident  defendant,  the  BEid  warrant, 
or  requisition,  muHt  require  the  marshal  to  attach  or  replevr  the 
property,  on  or  before  a  day  therein  specified,  wblch  must  be 
not  less  than  two  Dor  more  than  four  d&ya  before  the  return 
daj  of  the  Bummous. 

L.   IBM,   cb.  MO. 

1  3211.  Tbe  Imit  aectlott  qaalllled. 

Tbe  proTiEions  of  the  last  section  are  subject  to  tbe  following 
qualifications: 

1.  Nothing  contained  in  either  of  the  articles,  bo  made  appU- 
cable,  aiiplirs  to  an  order  of  arrest,  in  an  action  brought  in  & 
district  court  or  the  cily  of  New-York,  or  affects  any  prorision 
of  tbls  title,  relating  to  the  jurisdiction  of  either  of  the  courts 
BpeciGed  in  this  title. 

2.  An  order  of  arrest  in  an  nction  bronght  in  the  justice's  court 
of  Albany,  or  the  justice's  court  of  Troy,  or  a  warrant  of  attach- 

-  ment.  or  a  requisition  to  replevy,  in  either  of  those  courts,  or  in 
a  district  court  of  the  city  of  New-York,  must  tie  granted  by, 
and  directed  to,  and  executed  by,  the  oflicer  empowered,  by  the 
Matutea  remaining  in  force  after  this  chnpter  takes  effect,  to 
grant  or  execute,  as  the  case  requires,  in  the  aame  court,  a  war- 
rant to  arrcHt,  a  warrant  of  attachment,  or  a  requisition  in  an 
action  to  recover  a  chattel. 

3.  The  manner  of  applying  for,  granting,  and  executing  an 
order  of  arrest,  a  warrant  of  attachment,  or  a  requisition  to 
replery,  and  the  proceedings  thereupon,  and  with  respect  thereto, 
as  prescribed  in  the  articles  so  made  applicable,  are  snbject  to 
tbe  statutes,  remaining  unrepealed  after  this  chapter  takes 
effect,  specially  applicable  to  those  courts,  or  to  either  or  any 
of  them,  prescribing  the  dutien  of  the  justices,  or  of  the  clerks 
thereof,  or  regulating  the  luude  of  transacting  business  in  ao 
action   brought  therein. 

I   3313.    PrneeedlDBH   where   tide  to   rekl    property    !■   is 

Sections  2961  to  2058  of  tbis  act,  both  inclusive,  apply  to  an 
action,  brought  in  either  of  those  courts;  except  that,  where  Uie 
nction  is  brought  in  a  district  court  of  the  city  of  New- York,  th* 
surety  upon  the  defcndnnt's  undertaking  ia  liable,  In  the  case 
specified  in  section  2052,  to  any  amoont.  for  which  judgment 
might  hn«e  been  rendered  by  the  district  conrt,  if  the  answer 
and  nndertaking  had  not  been  delivered. 

Sk  Co.  fiw.,  I  es 

I  SaiS.  [Am'a,  1890.]    Appeals. 

An  appeal  from  a  judgment,  rendered  in  a  district  conrt  of  tbe 
city  of  New  York,  nsy  be  taken  to  the  supreme  court.  In  the 
cases,  and  in  the  manner  prescribed  in  articles  first  and  second 
of  title  eight  of  chapter  nineteenth  of  this  act.  Such  appeal 
■hall  tie  beard  in  such  manner  and  by  such  justice  or  jnstlcea 
as  tbe  appellate  divinion  of  the  supreme  court  in  the  first  depart- 
ment shall  direct.  The  appellate  court  mny  reverse,  affirm  or 
modify  the  judgment  appealed  from,  and  where  n  judgment  Is 
reversed,  may  order  a  new  trial  in  the  district  court.  Where  a 
jnd^nent   is   modified,   or   where  a   new   trial   is   ordered,   costs 
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BhatI  be  Id  the  discretion  o(  the  nppMlato  conrt. 
fiom  the  judgment  ivudcrcd  in  llie  jiistici^'s  court 
'ot    A1LI0I17,    or    tUe    Justice's    court    of  (liv  < 


bo  laki'u  ill  a  cn«c  wlii^i-e  au  aiirir-.il  ninj  bo  tuLcii  to  a  ca 

Fflui't  from  a  Jtid^mciit  reuOcrcd  \)y  a.  justice  of   tlie  pr-o 

['HCribcd  by  title  ciglit  of  tbat  clinptcr,  oud  io  no  nib  t  « 


Sucli  on  njipcnl  must  be  talieu  to  Hie  couuty  court  ot  Uk  o 
wLcroin  tbe  court  is  iocatcd. 

L.  IWT,  cli.  IM.  I  TS;   U  IGIB,  dt.  MO. 

,   ttpon   JarlHllcllon    B-bJ 


;   offect   nny   statutory   pro'  „ 

after  this  chapter  tokcs  eltcct.  reinting  to  tbe  jurisdi.  . 
powers  of  either  of  those  courts;  tbe  nppoliitiufiit,  qiuiliCcari^ 
tcuure  of  office,  jio we rs,  or  duties  of  tbe  justicoB,  or  of  ibe  clu 
or  any  other  oSicer  thereof;  or  tbe  proceedings  therein;  cxc"^ 
thnt  a  prOTision  of  thin  or  nny  other  Etatute,  wbercliy  a  prrac. 
log  Id  bd  action,  broiieht  in  either  of  thnse  conrts.  or  *  tff^ 

[iroceedioE.  brought  lliereln.  or  tiefore  a  jnsticp  tlicrcof.  la  nsai 
nted,  either  expressly,  or  by   reference  to  nnntber  pmvIrVn 
law,  to  a  proceeding.  In  an  action  or  a  STicdnl  nmcccdiiis  !**-_ 
a  juHtice  of  the  peace,  is  deemed  to  refer  to  the  corresfMBii 
proceeding,  a*  prescrilied  in  chnpter  niaeteentii  of  tliia  acL 
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led,   1003.    Bh  tbe  Uunlclpil  Court  . 

ealeii,  1002.    See  Ihe  Municiiial  Court  Act  of  New 

i  MuDicipal  Coart  Act  of  New 

t  3218.   PrncerdliiKa  tbrrcapoa. 

An  onler  of  arre-t  must  direct  tliat  t4ie  Bummoiie  BCOwnpany'Dg 
it  he  mode  rptumnbie,  munediately  niion  the  arreut  of  tbe  de- 
fmdoDt:  nnd  it  mnnt  specify  h  nam,  1q  which  the  defeniiant 
n'.ny  bo  let  to  ba'.l.  Sections  31TD  to  3181,  both  inclusive,  aec- 
t'l  11  ^^1^2.  ex'.cpt  the  Inst  sentence  thereof,  nnd  section  3183  of 
th'-*  nit.  nitply  to  an  order  of  nrresl.  granted  in  an  action  in 
either  iif  those  conrts;  and  to  the  proceed idbs  upon,  and  relalinic 
to.  the  eseeutii^n  thereof.  In  all  other  respects,  the  Htatutory 
priiviiions  remnininE  unrepenled  nfler  this  chapter  takes  effect, 
wh'ih  apply  to  nnd  reiralate  the  appllcntion  for  a  warrant  to 
arrest  n  defendant,  Ihe  (rranting  and  eseculion  thereof,  ard  (he 
proceodincs  eubsequent  thereto,  apply  to  nnd  rejtulate  the  appli- 
ention  for  an  order  of  arrest,  the  Kranting  and  execution  thereof, 
and   the  proceediOEs  HUbseiiuent  thereto. 

Id..  M  n-19. 


■  Repealed,  1902.    See  Ihe  Miiuicipnl  Court  Act  of  New 
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ARTICLE  THIRD. 

Provxtkmt  excbuively  oppIiooWe  to  the  juttiix^  emrU  nt  iB 
and  Trog. 

cutiOD   menapoo. 

I  8223.  JnrladlctloB  In  civil  Kctlona. 

The  jDBtice'B  court  of  the  city  of  Aliuny.  nnd  the  jmttwlii 
court  of  the  city  of  Troy,  have  Jnrisdirtion,  em-b  wilbin  ibf  *i«r; 
where  the  court  ia  located,  of  an  action,  o(  wbieh  a  ingi.gjta 
the  peace  haa  jurisdictioD,  a»  preecribtHl  iu  Bcuiiuus  I'iiT,  ^ifflii 
286^  and  2863  of  this  act;  and  aiso  of  an  Bclion  lo  rmiT»r  bS 
penalty,  given  by  the  charter,  or  a  by-law  or  an  ordinaiiOT  ot  tfcfcj 
common  council  of  that  city,  where  the  plaintiff  iloiniind!  imtog 
ment  for  a  aum,  not  eieeeding  two  hundred  dollar*.  NriiMr  aC 
those  courtB  has  jurisdiction  of  any  other  civli  iictinn^  liiii  iJ™j 
section  does  not  affect  the  juriBdiclion  eourerred,  by  ttie  sUtniiWT 
provisioiiB  reinaininK  in  force  after  this  chapter  tati-a  pf i'«,  1 
upon  either  of  those  courts,  in  a  special  pruceediug.  I 

See  Co.  Prcc,  i  87:  L.  1888.  ob.  IBB:  Ii  188-L  eb.  271.  I  3:  L,  WW.  '•-■^ 


1  SXX4.  Id.)  apoB  JndKBent  by  confeaalOB. 

The  jurisdiction  of  each  of  those  couris  extends  ateo  t"  tie 
taking  and  entry  of  a  judgment,  ui)on  the  confcssign  of  »  Jet™- 
ant,  us  preacribed  id  title  slith  of  chapter  nineteenth  ot  thu-  stl 
where  the  sum  confessed  does  not  ciceed  five  hundred  dollars. 

I   SaSS.   DopketliiK  Jadtnnpiitii)   esepallon   tb»rrap«B, 

The  provisions  of  sections  3017  to  C022  of  this  net.  both  inrW- 
Mive,  apply  to  a  jiulcmeut  renderci]  in  either  of  those  couiii, 
and  to  the  proceedings  subsequent  thereto,  and  in  the  actio* 
wherein  the  Judgment  was  rendered;  exceot  tiat  the  traoBcriW. 
filed  In  the  clerk's  office  of  the  county  wherein  the  conrt  is  locstii 
moat  be  furnished  by  the  clerk  of  the  court,  in  which  the  ju* 
ment  was  rendered. 

f  saaSm.  [Addfd,  ISSr.I     AWllevtlom  «f  certsla  aecilMi- 

The  provisionH  of  sections  twenty-uine  hundred  and  ninetr  tt 
thirty  hundred  oiid  nine  of  this  «cl.  (>oth  ineluBive.  apply  to 


b,  Google 


c.  20,  t.  5         MUNICIPAL  COURT.  ROCHESTEa      S§  8336-27 

TITLE  V. 

The  municipsl  court  of  the  city  of  Bochester. 

Bee.  3SSG.  Pmlsrona  oC  cbiptBT  16  (anEnllr  appllciiblc  to  Ua  eoutt  uid 
83Z7.  Jnri^tMn  Id  ■cUou  npoD  contnct. 

I  33tXO.- PPOvlBlOBa  at  ehapler  19  ve»n>ll7  applicable  W 
tfe«  eonrt  nnd  Jadvca* 

The  proviBioiis  o(  chapter  mncteenth  of  this  act,  cxpluding 
titles  teiilh  aud  eleventh  thereof,  ap|>ly  to  the  uuiiidpul  ediirt 
of  the  city  ol  HocheHter,  and  to  the  juileea  llieievi;  L-^oiit  no 
far  Ds  tliej  ore  iocongistent  with  the  ne^t  section,  or  n-ith  nny 
other  special  proTiaioa  of  stiitate,  remaining  uorepealcJ  after 
tbia  chapter  takes  effect.  For  the  purpose  of  apply ing  the  BUinp. 
tbe  court  is  dc-emeil  a.  Justice's  court;  each  Judge  tnereof  is  itcomrd 
a  JDEtice  of  the  peace;  and  the  cit;  of  BocheBter  is  deemed  ft 
town  of  Mod  roe  county. 

Ii.  IS7S,  ell.  108,  pirt  oC  |  4. 

f  sasr.  [Aa'a,  ISSl.]  Jarla41etl*B  l>  ««Uaaa  upon  OOa> 
twmvt. 

Tbe  tUDtiicipal  eonrt  of  the  city  of  Rochester  has  JnriBdictioo 
Bf  on  action  to  recover  damases  upon  or  for  breach  of  a  con- 
tract, express  or  implied,  other  than  a  promine  to  marry,  when 
the  anm  claimed  dnea  not  exceed  five  hundred  dollara. 

9»  sas 
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CHAPTER  XXL 
Costs  and  Fees. 

nm        I.— IWartlll  Ud  EBfoTclBB  ^fBClt  Bf  C««U. 

riTLS  II—llxligtbiliiaaBtaf  CmU. 
TITLK  IlI.~B«airltT  for  Cull. 
IITLB  IT.-ll*a«nilPr«<l>UuK*lMla«toFM*. 
rtTLE    T.— Ddbi  lllawid  M  Fhs. 

TITU  X. 

Awardiag  and  enforcing  payineiit  of  costa. 

Artld*  I.  QBneial  refvlDIIOH  ropectlnr  tba  awnrdlDc  ol  cons. 

2.  BefulBtlaui  reiiiccUDB  ttit  mwmrdioc  of  «mU  Id  pmlenlar  a 

3.  UIK«lliiDeou  pnvlBl^li. 

ARTICLE  FIKST. 

Oenerat  refrvJationt  reapeeting  M<  awarding  of  eotU 

8«.  aSSg.  WbFn  plulntlff  enlltlM  to  corta  or  cmne. 

S329.  When   derpndint   entlUed   to  nwti  or  eoaiae.    Bole   u  to  f 


I  rnU(lr«  lo  tun 

Tbf  plnintifT  is  rntitli'd  to  costa  of  coiubp.  iipiin  the  rendwlic 
of  n  finnl  jnilfrmont  in  his  rnror,  in  either  of  tbe  folloninG  sciiaBi: 

1.  An  action,  triable  by  a  jury,  to  recover  roni  proi>eH7.  «r1 
nn  intiTcsl  in  real  jjroperty;  or  in  n-hich  s  diiini  of  title  to  r"l! 
properly  nrises  n|>on  the  pleadlnKS,  or  ia  certified  to  hnro  c>im*  ■ 
In  qui'Klioii  upon  Ihe  trial.  i 

2.  All  iiijlion  to  recover  a  chattel.  Bnt  if  the  mine  of  tW 
chattel,  or  of  all  the  chattels,  recovered  by  the  plaintiff,  ns  liw.l, : 
toeclher  n-lrh  the  daniSEes,  if  any.  ananlnl  to  bim.  If  la>>D'  lba>| 
fifty  dollars,  the  amount  of  bia  casta  cannot  exceed  the  amoiM  I 
of  tbe  value  and  the  datnaKea.  I 

3.  r*"«'«.  l«W*.l  An  flctlou  Hpei-ificd  in  dubdiviaion  fimt  thW. ' 
follrlll  or  fifth  i)f  spption  tweiif  y-eisht  hundred  and  aixty-thnv  at  '• 
this  net.  Hilt  if,  ill  an  attion  to  rectjver  dHluafCeH  for  an  attsantl. 
battery,  falwe  iniprincinment.  libel,  nlander.  criminnt  lunveneilii'n- 
nednetion.  or  niali<-i<>u>i  proBecution:  or  a  fine  or  penalty  in  whit* 
the  people  of  the  «tnto  are  a  party,  the  plaintiff  j-ecovers  less  thin 
flft.v  dollnra  dnniages,  the  amotint  of  hu  coata  con  not  exceed  tkr 


money  oiity.    But  the  plalotlff  is  not  entltVd 


CD.  noc.,  part  of  I  KM. 

I  3220.  IVkcB  defendsnt  entitled  ta  eoata  of  oonrac.  Rnle 
■s  to  two  or  BAOve  defendAikta. 

The  defendant  1b  entitled  to  costt,  o(  course,  npon  the  rendcP- 
Itig  of  Snal  Judgment,  in  an  action  specified  in  the  liiat  section, 
unless  the  plnintLff  i«  entitled  to  costs,  iis  (Ufreiii  iirfBcribed, 
Bat  where,  in  snch  an  action  ngninat  two  or  more  defenJnnls, 
the  plaintiff  is  entitled  to  eostii  nftainRt  one  or  more,  but  not 
atcainat  nl]  of  them,  none  of  llie  defendantB  are  entitleil  to  costs, 
of  runrse.  In  that  cnse.  costs  may  be  awarded,  in  the  dtscretiou 
of  the  court,  to  any  defendant,  against  whom  the  plaintiff  is  not 
entitled  1o  costs,  where  he  did  not  ntiite  in  an  answer,  ard  was 
not  united  in  interest,  with  a  defendant,  against  whom  the  plain- 
tiff is  entitled  to  coate. 


I   :.8Hn.   [Aoi'd,   l»UO.|      When  eoatu  are  dlBcretlon&rr. 

ElMfut  IIS  pn.'3<.Tibe<i  iu  the  last  two  Hci-lions,  the  covrt  may, 
niHin  the  reiideriiiK  of  a  finiil  judstueut,  in  its  discretion  award 
co!;Ih  to  anj  party  in  mi<-h  miui  not  exceeding  the  total  amount 
authorised  bj'  statute  a*  to  the  court  shall  seem  just. 

Id.,  |Bt  of  I  30«:  li.  IfiOO,  cli.  IBl.     In  eOecl  October  1,  UDO. 

I  3331.  [Am'd,  18»B.]  Coats,  where  aeveni  ocUou  aro 
broncht  on  MUe  Inatra^ent,  etc. 

Where  two  or  more  actions  are  bronght,  in  a  ease  specified  (n 
•ection  454  of  this  act,  or  otherwise  for  the  same  cause  of  action, 
ag-ainst  persons  who'  might  bare  been  Joined  as  defendiitirs  in 
one  action,  costs,  other  than  disbursemeuts.  cannot  lie  recovered, 
upon  the  final  judgment,  by  the  plaintiff,  in  more  than  one  ac- 
tion, which  shall  be  at  his  election.  But  this  prohibition  does 
not  apply  to  a  case  where  the  plaintiff  joins  as  defpruluiits,  Id 
eacb  action  brought,  all  the  persons  liable,  not  pn^rionnly  sued, 
who  can,  with  reasonable  diligence,  be  found  within  the  State; 
or,  if  the  action  is  brought  in  the  city  court  of  the  city  of  New- 
Tork,  or  a  county  court,  within  the  city  or  county,  as  the  citae 
may  be,  where  the  court  is  located. 

Id^urt  of  I  304.     S»,   ■)»,   2  B.  S.  «1S,   |  IB  a  Edoi.  K»).  L.   18BS. 

f  SXSa.  Interloeatorr  eoita 

Where  an  Issue  of  law  and  a 
the  same  parties  to  the  same  action,  and  the  Issue  of  fact  re- 
mains andisposed  of,  when  an  Interlocutory  judgment  is  rendered 
upon  the  issue  of  low;  the  interlocutory  judgment  niny,  in  the 
discretion  of  the  conrt.  deny  costs  to  either  party,  or  award  costs 
to  the  prevailing  party,  either  absolutely,  or  to  abide  the  event 
of  the  trial  of  the  issue  of  fact 

Bm  3  B.  8.,  I  18. 

I  S2SS.  Id. I  bow  collected. 

Section  7T9  of  this  act  applies  to  interlocutory  rusts,  awarded 
U  pre«crihed  in  the  last  section,  ns  if  they  were  coats  of  a  motion. 


I  8X34.  CobU,  -where  tbere  are  acvecttl  !■■■«■  of  Cftot. 

In  an  action  specified  in  section  3228  of  thia  act,  wherein  tbt 
complaint  sets  torth  separately  two  or  more  cauaea  of  actioa. 
Dpon  wtilch  ieeuea  of  fact  are  joined,  If  the  plaintiff  recovers  npon 
one  or  more  of  the  isanee,  and  the  defendant  Ufou  the  other  or 
otLers,  each  party  is  entitled  to  costa  aK^inst  ttie  adyerae  pmlTi 
uniesB  it  is  certified  that  the  Bubstantial  cause  of  action  waa  tbe 
same  upon  each  issue:  In  which  case,  the  plniuliS  only  is  CDtilkd 
lo  costs.  Coats,  to  which  a  party  is  so  entitled,  must  be  in^oded 
in  the  final  judgment,  by  adding  them  to,  or  offBetting  them 
HRniiiBt,  the  sum  awarded  to  the  prevailiDg  party;  or  otherwise, 
as  the  case  requires.  But  this  section  doea  not  entitle  a  plaintiff 
to  coats,  in  a  case  specified  in  subdivision  fourth  of  section  322S 
of  this  act,  where  he  is  not  entitled  to  costa,  aa  prescribed  in  thrnt 
aubdivision. 

S«  3  B.  B.  aiT,  1  as  (2  Bdln.  SU). 

I  gaSK.  Id.)  afler  dlaetmtlmaaiiea  Bp«ii  aMwer  itt  tlUc 
Where  an  action,  brousht  before  a  juatice  of  the  peace,  or  in 
a  district  court  of  the  city  of  New- York,  or  a  justice's  conn  of 
a  city,  has  been  discontinued,  as  prescribed  t^  law,  npon  tM 
delivery  of  an  answer,  showing  that  title  to  real  property  will 
come  in  question:  and  a  new  action,  for  the  aame  canse,  has 
been  commenced  in  the  proper  coart;  the  party  in  whose  favor 
final  judgment  ia  rendered  in  the  new  action,  is  entitled  to  costs; 
except  that,  where  final  judgment  ia  rendered  therein.  In  favor 
of  the  defendant,  npon  the  trial  of  an  issue  of  feet,  the  f^aintiS 
Is  entitled  to  costs,  unless  it  is  certified,  that  tbe  title  to  rvtX 
property  came  in  question  on  the  trial. 

Go.  Pr».,  H  so  sod  ei. 

>I  a  aotion. 

I,  where  the  costa  thereof  are 
a   reference   made 

, __   _,   — ,  — ,   ,, ,f  this  act,  mny  be 

awarded,  either  ainolately  or  to  abide  the  event  of  the  action, 
or  of  the  reference,  to  any  party.  In  the  discretion  of  the  conrt 
or  judge. 

td.,  part  at  |  31D.    Sm.  alio,  U  1S40,  cb.  IM,  |  IB  t*  EdlB.  BBO). 

I   S2S7.  The  toresoliiK  BectloiiB  limited. 

'The  foregoing  sections  of  this  article  do  not  aflect  the  recoreir 
of  costs  upon  an  appeal. 

1  S988.  CoB«B  apon  appeBl  from  ■■■!  Jndcmant. 

Upon  an  appeal  from  the  Goal  jadgment  tn  an  action,  tbe 
recovery  of  costs  is  regulated  as  follows: 

1.  In  an  action  specified  in  section  3228  of  this  act  .tbe  re- 
apondent  ia  entitled  to  costs  upon  the  affirmance,  and  the  aiq;ie4lant 
upon  the  reversal,  of  the  judgment  appealed  from;  except  that, 
where  a  new  trial  is  directed,  coats  may  be  awarded  to  either 
party,  absolutely  or  to  abide  the  event,  in  the  discretion  of  tbe 

2.  In  every  other  action,  and  also  where  the  final  jndcmeat 
appealed  from  is  affirmed  in  part,  and  reversed  in  part,  coete  maj 
be  awarded  in  like  manner.  In  the  discretion  ot  the  court. 

Os.  Pnc.,  part  ot  |  SOe. 


„KWl 


I  323a.  Id-i  npon  apreal  from  Imtailocntor)'  JadB-ntnt  ar 

Upon  an  nppent  from  an  iDferiocutory  judgmeat  or  an  ordpr. 
Id  an  action,  coals  are  in  the  iliscretlon  of  the  court,  and  uui7 
be  awarded  absolutely,  or  to  abide  tbe  event,  except  as  IoIIowb: 

1.  TVbere  tbe  appeal  is  Taken  from  an  order  granting  or 
refualDg  a  new  trial,  and  the  decision  upon  the  appeal  refiuea 
a  new  trial,  the  reepoadcut  U  entitled,  of  course,  to  the  coata 
of  the  appeal. 

2.  Where  an  appeal  is  talcen  from  an  order,  refusing  a  new 
trial,  aud  an  appeal  is  also  tak^n  from  the  judgment  rendered 
upon  the  trial,  neither  part?  ia  entitled  to  the  cost*  at  the  appeal 
from  the  order.     ' 

Co.  Froc..  H  SOS  iDd  aiS. 

I  8240.  [Am'd,  1881.]    Id.|  In  >  arcdal  pcoeeedlnc. 

Costs  in  a.  special  proceeding,  institnted  in  a.  court  of  record, 
or  upon  an  appeal  in  a  special  proceeding,  taken  to  a  court  of 
record,  where  the  costs  thereof  are  not  Bpecially  regulated  in 
this  act,  mar  be  awarded  to  any  party,  In  the  diacretion  of  the 
conrt,  at  the  rates  allowed  for  similar  aervtces,  in  an  action 
broneht  in  the  anme  court,  or  an  appeal  from  a  Jndgmcot  taken 
to  the  same  court,  and  in  like  manner. 

8«  li.  1S40.  ch.  2T0,  I  8  I*  Bdm.  882;  S  U.  133);  ■!».  H  3UtW,  310»,  UI4B. 
IMS,  2810.  Z401,  SMB.  MM.  anta. 
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gg  aUl-U  COSTS.  c  21,  L  1 

ARTIOLB  SBOOITD. 

RegaCatiOTiB  respeetinff  the  awarding  of  costs  in  particuiar  a 

'  Sl*2.  CoatB    -Kiirve    ii^ilon    hro^t     bf    yieople    on    idaUoo    of     p 


1  S241,  Coal*  BBSlnat  «he  Statei  ban  paid. 
Where  coats  are  awarded   nRaiDBt  the  peopTe  of  the  State  !■ 

an  action   ur  a   special  proc-eeding  brought,   b^  a   pablic  ofiioe^ 

pnrBunnt  to  any  provislou  of  law,  and  Ihe  jiropi  pciings  bare  — ' 
tteea  stayed,  by  appeal  or  otherwise:  the  comfitrolter  man  ( 
bis  warrant  upon  the  treasarer,  for  the  payment  of  the  e 
out  of  any  money  in  the  treasury,  appropriated  (or  that  DOtpoMh. 
upon  the  production  to  him  of  an  eiempllfied  copy  of  the  iode 
ment,  or  order  awarding  the  costs,  and,  where  the  amount  ■ 
not  filed  thereby,  of  a  taied  bill  of  costs;  accomnanipd.  in  eltta 
case,  with  a  et^rlificate  of  the  attorney-generaX  to  the  eSMf^ 
that  the  action  or  special  proceeding  woe  brought  pnrBaant  ll 
law.  The  fees  of  the  clerk,  for  the  eiempIiGed  copy,  must  bi 
certified  thereupon  by  him,  and  included  iu  the  warnuit. 

2  &.  B.  BBS,  1  14  iZ  Sdm.  ETS). 

i  B34a.  Costa  wbere  aetlan  br«a*kt  by  p«apl«  •>  relBdaa 
af  priTate  person. 

Where  an  action  is  brought,  in  the  name  of  the  people  ol 

State,  upon  the  relation  of  a  private  corporation  or  indiTirlna^ 
as  prescribed  !n  section  1986  of  this  act,  a  Judgment,  airantiss 
costs  to  the  defendant,  must  award  them,  against  the  relator, 
in  the  Grst  instance;  and  against  the  people,  only  in  ai*a  •■ 
execution,  issued  thereupon  against  the  propertj  of  the  relator, 
is  returned  unaatlafied. 

I  3243.  Id.t  for  the  beaeflt  ol  ■  covntr,  etc. 

In  an  action  or  a  special  proceeding,  brought  In  the  name  of  | 
the  people  of  the  State,  to  recover  money  or  property,  or  ta  | 
establish  a  right  or  dnini.  for  the  beneGt  of  a  eonnty.  Hty. ' 
town,  or  TillnBe,  costs  shall  not  be  awarded  againat  the  pcv^le:  ] 
but,  where  they  are  awarded  to  the  defendant,  they  must  iw  I 
awarded  against  the  body  for  whose  benefit  the  action  or  special  | 
proceeding  was  brought 
Id..  I  S20.  j 

I  S244.  Coata,  aKslBat  a  achool  oncer.  j 

Costa  cannot  be  awarded  to  the  plaintiff,  in  an  action  nrninst 
a  school  officer,  or  a  supervisor,  on  account  of  an  act  perfonnrd 
by  him,  by  virtue  of,  or  tinder  color  of  his  office;  or  on  scconat 
of  a  refusal  or  an  omiaslon  to  perform  a  duty  enjoined  upon 
him  by  law;  where  bis  act,  refusal  or  omission  micht  hove  heen 
the  subject  of  an  appeal  to  the  State  supcrirtendent  of  pnMic 
tnBtruction,  and  where  it  is  certified  that  it  appeared,  upon  the 
trial,  that  tha  defendant  acted   in  good  faith.    Bat  tbls  mcKm 


f  3248.    [An'd.   IMIH).]     ld:i  aKBlnat  ■ 'mnalripnl    eariton- 

Cost3  riiDDot  be  awarded  to  the  iilaiutiff,  in  nn  action  againBt 
a  niiinicitiul  ci>ri«>i'nti»n,  iu  whirfi  t6e  cunipliilut  ileiiianda  a  jiulK- 
mr-nt  for  n  iinui  <rf  luoner  only,  iiiiIpsk  the  cinim.  on  which  the 
artion  i»i  fouudnl.  was.  h'rnre  the  enrnmeooeiu^ut  of  th^  action, 
prmcutei)  to  the  liourti  of  mieh  corporation  bavlDK  the  |>ower  to 
andit  the  name,  or  to  itg  chief  fiscal  olflcwr,  at  le«Bt  ten  daya 
before  the  comnieu cement  of  said  action. 
L.  ini.ak.sn.  )I  (I  Edm.KO)!  L.  ISKcb.  n9i  L.  IM*,ota,M9,      IncSrcEB^t.  L 

I  S1^*0.  Id.|  by  or  asaltiat  en  ezcentorr  eto. 

In  an  action,  liroiiRttt  by  ur  against  an  executor  or  adminis- 
triitor.  in  his  represent uiive  capacity,  or  the  tmetee  of  an 
express  trust,  or  a  person  expressly  authorlEed  by  statute  to 
Mie  or  to  he  sued,  costs  must  be  awarded,  as  in  nn  action  by  or 
apninst  a  person.  proaecutinK  or  detendiafc  in  his  own  right, 
except  as  otherwise  prescribed  in  sections  1836  and  1836  of  this 
act;  but  they  are  exclusively  chargeable  upon,  and  collectible 
•  rom  the  estate,  fund,  or  person  represented,  uoless  the  court 
directs  them  to  be  paid,  by  the  party  personally,  for  mlsmanage- 
inent  or  bad  faith  in  the  prosecution  or  defence  of  the  action. 

Co.   PrDC..  pirt  of  I  31T. 

1  324T.  Coata  is  case  of  trKnater,  eto..  of  cause  of  sollo>. 

Whpre  an  action  Is  broujiht.  in  the  name  of  another,  by  a 
tmnsrpree  of  the  cause  of  action,  or  by  the  other  person,  who 
is  boneficinily  intpresteiJ  therein;  or  where,  after  the  commence- 
ment of  an  action,  the  cause  of  action  becomes,  by  transfer  or 
otherwise,  the  property  of  a  peraon,  not  a  party  to  the  action; 
the  tratiB'eree,  or  other  person  so  interested,  is  liable  for  costs, 
In  the  like  cases,  and  to  the  sane  extent,  bb  if  be  was  the 
ptnlntiff:  and,  where  costs  are  awarded  aeainst  thp  plaintiCF, 
fbc  court  may,  by  order,  direct  the  person  so  liable  to  pay  them. 
Except  In  a  case,  where  he  could  not  have  been  lawfully  directed 
to  pny  costs,  personally,  if  he  had  been  a  pnrty,  as  prescribed 
in  tho  Inst  section,  his  disobedience  to  the  order  is  a  contempt 
c  f  court.  But  this  section  does  not  apply  to  a  case,  where  the 
person  an  heneficlnlly  interested.  Is  the  attorney  or  counsel  for" 
the  plflintiff,  if  bis  only  beneficial  Interest  consists  of  a  rifcht  to 
a  nortlnn  of  the  snm  or  property  recovered,  as  compensation  for 
his  services  in  the  action. 

Id.,  I  321;  3  B.   8.  SIR,  I  44  <Z  Edm.  tWI. 


D,g,t,ioflb,GoogIe 


'AKTICLB  THIRD. 

MiaoeUcmeoua  provisiona. 

See.  S24S.  CirtUlcste  emttlinf  p«rtr  to  eons  or  Incnued  mat*. 

SMS.  Go>Ii   iialsil:  Inf&ut  pUloUff;  coUectltile  of  guinlLaa  ad  IIWK 
SZBO.  TUl  tlU*  not  la  iSect  ipecUl  proTinon*  of  Uw. 

3248.  CertllleMte  eBtltllaa;  purlr  (o  coaU  or  lacreaaed 

Wlme,  upon  the  trial  ol  an  actioo,  the  title  to  reni  propertr 
comesi  In  queetion.  or  any  fact  appears,  whereby  either  party 
becotni>B  entitled  to  Costs,  or  to  the  incrensed  coBts  specified  la 
Bei?'tioii  ?2&S  of  tbiH  act,  the  judge  presidinK  nt  the  trial,  or  the 
rerei'ee,  must,  upon  the  application  of  {he  party  to  be  boaefitcd 
thereby,  cilher  before  or  after  the  Terdiet,  report,  or  decision 
la  rendered,  make  a  certificate,  atating  the  (act.  Such  a  certifi- 
cnte  Ih  tiie  only  competeQt  evideace,  aa  to  the  matter,  before  the 

2  B.  8.  «W.  I  8  (2  £dm.  73). 

I  SIMS.  Coata  BKBliut  lofant  plKlBtllTt  o*lleeUI>I«  at 
Kurdlan  ad  Ilteia. 

Where  costs  are  awarded  against  an  infant  plaiotlfF,  the; 
may  be  ccillccted,  by  e:;ecution  or  DtherTCise,  from  his  Kaardiu  ' 
■d  Jitein,  in  like  manner  aa  if  the  latter  was  the  plalnUO. 

Go.  Trk.,  g  310;  2  R.  S.  658,  ||  IB  lud  IS.  See  I  UO,   mtc. 

\  Sano.  Tlila   title  not  to  ajtcet  avecial  pvovialoBs  of  tew. 

Thia  title  does  not  affect  any  proviaioa  contained  elseTCber* 
In  this  act,  or  in  any  other  atatnte.  remnlninK  anrepraled  after 
thlH  chapter  takes  effect;  whereby  the  award  of  coata  la  spedally 
reeulated,  in  &  particular  case,  othernise  than  aa  prescribed  u> 
thu  title. 


D,g,t,ioflb,GoOglc 


TITM!  H. 
rixlng  the  amount  of  coats. 

ArttclB  ],  Sunn  iOawea  u  «Ht«;  dJiburKiiwnU. 
ARTICI.B    PIR9T, 

Sums  allon-ed  us  coels;  (J«6ursem«nt«, 
Jr. 
pUlDllff  Id  roncloanre.  ix 

m(o1iiK  sFctlnim  llmlled. 


1.  To  the  plaintiff: 

For  all  proceedinKH,  betorv  notice  of  trial,  in  au  action  speeU 
Sfd  In  Bpction  420  of  this  act,  fifteen  doUara;  in  evet;  other 
action,  twenty-fire  dollarB. 

For  each  additional  defendant  terTed  with  the  summonB,  not 
«XFe«dinR  tpn,  two  dollars;  and  for  caeh  necessary  defendant,  in 
exccHB  of  thtit  nniiiber,  served  with  the  snnjmona.  one  dollar. 

For  procnring  the  appointment  of  n  Kiinrdinn  or  guardian  ad 
litem,  for  one  or  more  in. ant  defendants,  ten  dollars. 

For  procuring  an  order  dlreetitig  the  seryicp  of  the  Bummonfi  by 
piiblii^ation  thereof,  or  personally,  without  the  ntatc,  on  one  or 
more  defendants,  ten  dollars. 

For  proeiirinn  an  injunction  order  or  an  order  of  arrest,  ten 
dollara. 

2.  To  the  defendant: 

For  all  proceedinKS  before  notice  of  trial,  except  as  otherwise 
prescribed  in  this  article,  ten  dollars. 

3.  [Ajn'd,  i»oi.]    To  either  party; 

For  all  proceedinRs,  after  notice  of  trial,  and  before  trial,  ex- 
cept as  otherwise  prescribed  in  tliis  article,  fifteen  dollars. 

For  taliinft  the  deposition  of  a  witne«s  or  of  a  party,  as  pre- 
scribed in  aertion  eitcht  hundred  and  Herenty,  section  eight  hun- 
dred and  seventy-one,  or  section  eiifht  hundred  and  ninety-three 
of  this  art.  ten  dollars. 

For  drawing  iuIcrroKatories.  to  be  annexed  to  a  commission,  or 
to  letters  rogatory,  issued  as  prescribed  in  sections  eight  hundred 
and  eighty-eight,  nine  hundred  and  twelve,  nine  hundred  and 
thirteen,  and  three  thouRand  one  hnndred  and  seventy-one  of  this 
act.  ten  dollars. 

For  the  trial  of  an  issue  of  law.  twenty  dollars. 

For  the  trial  of  an  issue  of  fact,  or  the  assessment  of  damagei 
ptirsnant  to  section  one  hundred  and  ninety-fonr  of  this  act,  thirty 
dollars:  and,  where  the  trial  nit-essarily  occupies  more  than  two 
daTS,  ten  dollars  in  addition  thereto. 
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For  makiiig  and  aerring  a  c 
case  Detessarily  i-ontaius  ini>r 
addition  thereto. 

For  raakiiiE  and  eerTing  amendtnentH  to  a  case,  twenty  dollan. 
Upou  a  uolioii  for  a  new  trial,  upou  a  ease,  or  an  applieatlon 
for  jiidKineiit  upon  a  a|>edal  verdict,  the  same  aums  as  upoD  in 
appeal,  an  prescribed  iu  aubdiviaion  fourth  of  thin  aectiou. 

Upon  any  other  lUotiOD,  or  upou  a  refereuce  specified  ID  He<^0|i 
three  thousand  two  hundred  and  thirty-nix  of  thif  aet,  to  each 
party  to  whom  tosts  are  awarded,  a  sum  tSxed  by  the  court  oi 
judge,  not  exceeding  ten  ilollarH,  lieaideii  necesaary  diabursetueuti 
■for  printing  and  referee's  feeu. 

Where  a  new  trial  is  had,  puraunnt  to  on  order  grantintc  the 
•■me.  or  an  asseiBiuent  of  damaged,  pursuant  to  section  one  hun- 
dred and  ninety-four  of  this  act.  is  had,  for  all  pruoeedinga  mttv 
the  granting  of.  and  before  the  new  trial,  or  an  aMtessment  of 
damages,  pursuant  to  aeetion  one  hundred  ninety-four  of  this  act, 
twentj-five  dollars. 

For  one  tcmi  of  the  city  court  of  the  city  of  New  York,  at 
which  the  case  ia  necessarily  on  the  calendar,  and  for  each  trial 
term  or  special  term,  of  the  supreme  court,  or  a  county  court,  not 
exceeding  five,  at  which  the  cause  is  necessarily  on  the  cBlendat, 
eichidluK  the  term  at  which  It  ia  tried,  or  otherwise  Gnallr  dis- 
posed or.  ten  dollars. 

I..  IftOl.  cb.  SS7.    In  eBeot  Sppt.  1,  1901. 

4.  lAm'd.  IWM*.]  To  either  party,  upon  an  appeal  to  the  sn- 
prcme  court  from  an  inferior  court,  excepting  upon  an  appeal  ti. 
the  supreme  court  from  the  city  court  of  the  city  of  Sew  York: 
or  upon  nn  appeal  to  the  appellate  diTision  of  the  supreme  <v)iirt, 
or  to  the  supn-me  court  from  Ihi-  ilty  court  of  the  city  of  Xe"' 
York,  taken  from  un  iuterloculory  ur  final  judgment,  or  fmm  aii 
orfler  ernnting  or  I'cfiiHing  a  new  trial,  rendered  or  made  at  a 
trial  term  of  the  supreme  court  or  of  the  city  ctmrt  of  the  city  of 
Xew  York;  or  upou  an  application  !o  the  appelli-te  diT^Moii  of  the 
BUprcme  court  for  a  new  trial,  or  for  Judgment  upon  a  rerdict. 
rendered  subject  to  the  opinion  of  the  court,  or  where  exee)iHons 
are  ordered  to  be  heard,  in  the  first  iiiKtiince,  at  a  term  of  tlie 
nppellHte  division  of  the  supreme  court;  before  argument,  twenty 
dollnrs.  For  argument,  forty  dollars.  For  each  term  of  the  ap- 
IM'Uate  division,  not  exceeding  five,  of  the  Bupreme  entirt,  al 
which  the  cause  is  necessarily  on  the  calendar,  exclnding  the  term 
at  ivbirfi  it  Is  argued,  or  otherwise  finally  disposed  of;  ten  dollarsL 
in  all  appeals  taken  under  section  thirty-one  hundred  and  eiehty- 
uiue  tosts  awarded  to  the  soccessfnl  party  shall  not  exceed  ten 
dollars  in  addition  to  the  taxable  disbursements. 

I,.  UNC,  Pb.  HIS.  In  effect    S^pt.  1,  1902. 

.".  To  either  pnrty,  upon  an  appeal  to  the  court  of  appeals: 

Before  argument,   thirty  dollars. 

For  argument,  sixty  dollars. 

For  each  term,  not  exceeding  ten.  at  which  the  <-ause  is  on  the 
■■aleiutar.  excluding  the  term  at  which  it  is  arpied.  or  otherwise 
tiiiullv  disposed  of.  ten  dollars. 

AVhere  n  judinuent  Is  aOlnned  by  the  court  of  appeals,  the  eonrt 
mny.  in  its  discretion,  also  award  damages,  by  way  of  costs,  for 
the  delay,  not  e\c*eedltig  ten  per  centum  upon  the  nmonni  of  tbe 
juiicmeiit;  or,  where  it  was  rendered  upon  an  appeal,  upon  the 
iiiiLouiit  of  (Up  ori;nnnl  judgment. 

<'.,.  I'riK'..   »  -MT  aud  .'tis:   L.   ISOS.  <-b.  Ma.    In  cffi-rt  SrpteutH^c  1.   ItM. 
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I  3262.  AddlUOBkl  allAwaniie   lo   plalutltt   In   torcolaaBre, 
'    yartltlon,   cto. 

Where  the  Hction  is  brought  to  foretlosc  a  mortgage  upou  real 
property;  or  for  the  partitioD  of  real  property:  or  to  procure  an 
adjudication  upon  a  n'ill  or  other  inbtrument  in  writing;  or  to 
compol  the  determiontiou  ol  a  claim  to  real  property;  or  whprc. 
En  any  act  ion.  a  trnrrant  of  attachment  againHt  prupert)'  has 
be«n  issued;  the  plaintiff,  if  a  final  judgment  ia  rendered  in  hin 
faror.  and  he  reoovers  eosts,  is  entitled  to  recover,  in  addition 
to  the  eoBta  prescribed  iu  the  last  section,  the  following  per- 
centagea,  to  be  estimated  upou  the  amount  foiind  to  be  due  upon 
the  mortgage;  or  the  value  of  the  property  partitioned,  alCecteil  . 
br  tfie  BdjudicatioD  upon  the  will  or  other  iustrument,  or  the 
claim  to  which  in  determined:  or  the  value  of  the  property  at- 
tached, not  exceeding  the  sum  recovered,  or  claimed;  as  the  cade 

Upon  a  aum,  not  exceeding  two  hundred  dollars,  ten  per  centum. 

Upon  an  additional  aum,  not  exceeding  four  hundred  dollars, 
five  per  centum. 

Upon  au  additional  sum,  not  exceeding  one  thousand  dollars, 
two  per  centum. 

Where  such  an  action  Is  settled  beton^  judgment,  the  plaintiff 
la  entitled  to  a  percentage  npon  the  anioiint  paid  or  secured  npoti 
the  settlement,  at  one-half  of  those  rales.  In  an  action  to  fcfte- 
eloae  «  mortgage  npon  real  property,  where  a  part  of  the  mort- 
ga^  debt  is  not  due.  if  the  final  judttment  directs  the  sale  of 
the  whole  property,  as  prescribed  In  section  1fi,S7  of  this  act,  the 
percentages,  specified  in  this  s*tion,  must  lie  compnted  upon  the 
whole  stim,  unpaid  upon  the  mortgnKe.  But  if  It  directs  the  sale 
of  a  part  only,  bh  preserilHHl  in  Beclion  103(5  of  this  act,  they 
must  be  compntcil  upon  the  sum  actually  due;  and  if  the  court 
thereafter  grants  an  order,  directing  the  sale  of  the  remainder, 
or  a  part  thereof,  tbc  percentages  mnsl  be  computed  upou  the 
amonnt  then  due:  hut  the  aggregnte  of  the  percentages  shall 
not  exceed  the  sum,  which  would  have  been  allowed,  if  the  entire 
■nm  Becnred  by  the  mortgage  had  been  due,  when  final  judgment 
was  rendered. 
Od.  Pnw..  H  3C«  ind  Me.  Sh  Klla  40. 
y'\  ansa.  lAm-d,  IHOO,  ISOS.  1MW,  1003.]  AddKlomal  Kllon- 
/■BCe  (e  either  partr  In  dlOlcall  eaueit,  etc. 

In  an  action  brought  to  foreclose  a  mortgage  upon  real  projierty 
or  for  the  partition  of  real  property,  or  in  a  dilQcult  and  extruor- 
dinary  case,  (where  a  defense  has  been  interposed  in  an  nctirmt. 
""    "  'n  the  first  and  secoud  judicial  districts,  in  a  bih'HhI 


priK-eeding  by  certiorari   to  review  an   nsscssinent  under   

Heven  of  chapter  nine  hundred  and  eight  of  tht>  laws  of  elgli- 
teen  hundred  and  ninety-six;  and  the  acts  auieudiug  the  sunie, 
the  court  may  aluo,  in  its  discretion,  award  to  any  party  a  rur(her 
sum,  an  fnllowR: 

1.  In  an  action  to  foreclose  a  mortgage,  a  aum  not  exceeding 
two  and  one-half  per  centum  upon  the  siun  due,  or  claimed  lo 
be  due  upon  the  mortgage,  nor  the  aggregate  sum  of  two  hun- 
dred dollars. 

2.  In  any  action,  or  special  proceeding,  specified  in  this  section, 
where  a  detcnse  has  been  interposed,  or  in  an  action  Mr  the 
partition  of  real  propertj-.  a  mini  nut  cM'cifling  five  iht  ccutmu 
npon  the  Hum  recovered  or  claimed,  or  the  value  of  the  Biilijec( 
matter  involved. 

^  Id..  I  MS:  L.  isno,  rh.  BTl;  h.  18U8,  ch.  61;  L.  lS8e,  ch.  289;  L.  HMW,  .1., 
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I  SaB4.  Alloftmacca  nndep  tk«^  torrwolmK  mrtitlomm  UBlta*. 

Bat  all  Ihe  soma  awarded  to  th<?  plaintiff,  as  pivBrribed  iK 
Mctlon  3252  of  thiH  act,  or  to  a  party  or  two  or  more  parttw 
on  the  aame  aide,  aa  prescribed  in  the  last  aenteDOP  of  leetiM. 
S251  of  this  act,  and  in  Bubdirisioa  second  of  the   last  seetli^ 

cannot  exceed,  in  the  aggregate,  two  tbouRBod  dollars. 

I  SaSS.  (AB'd,  1800.]     Coata  apoB  BdJonrBnirat   vf  trfaL 

Where  an  application  is  made  to  a  court  or  a  n!fer««,  t«  mt- 
journ  a  trial,  the  payment  to  the  adverse  party  of  a  mm  Ml 
eiceediiig  ten  dollars,  or,  in  the  city  court  of  the  city  ot  Stw- 
York,  a  sum  not  exceeding  fire  dollars,  besides  the  fees  at  Ui 
witnesses,  and  other  taxable  disburaementH.  already  made  HT 
incurred,  which  are  rendered  ineffectual  by  the  adjournment,  may 
be  required,  as  a  condition  of  granting  the  adjounimeDt. 
Id..  I  311;  L.  1803,  cb.  SIT,  part  ot  M;  L.  ISOK.  cb.  MO. 

I  S2ISS.  [Am'd,  19M.]  DlabaraeneaU  to  be  jNOlBdrd  ■■ 
bin  of  comtm. 

A  party  to  whom  costs  are  awarded  in  an  action  is  entitM 
to  include  in  his  bill  of  costs  his  aeceusary  disburseiupiits  as  fot 
lows:  Tbe  legal  fees  of  witnesses  and  of  referees  and  other  (A- 
cers:  the  reasonable  compensation  of  commissioners  taktoK  i^ 
positions;  the  legal  fees  for  publication  where  pablication  it 
directed  pursuant  to  law;  the  legal  fees  paid  for  a  certified  <uu 
ot  a  deposition,  or  other  paper,  recorded  or  filed  in  aii7  pahfic 
office,  necessarily  used  or  obtained  for  use  on  the  trial;  cofta 
of  opinions  and  charges  of  Judges;  the  reasonable  expenses  at 
printing  the  papers  for  a  hearing,  when  required  by  a  rnle  tt' 
the  court;  prospective  charges  for  the  expenses  of  entering  aail 
docketing  the  Judgment;  and  the  ahcriff'a  fees  for  recvirinx  aai 
returning  one  execution  thereon,  including  the  search  for  prop- 
erty and  such  other  reasonable  and  necessary  expenses,  as  M* 
taxable,  according  to  the  course  and  practice  of  the  coort,  or  kf 
express  provision  of  law.  Searches  affecting  property  situate  m 
any  county  in  which  the  office  of  county  clerk  or  refrisler  i*  ■ 
salaried  one,  when  made  and  certified  to  by  title  insurance,  ^■ 
stract  or  searching  cotnpAnief.  organiTj'd  and  doing  business  mdcr 
the  laws  of  this  State,  may  be  used  in  alt  actions  or  special  pro- 
ceedings  in  which  official  searches  may  be  used,  in  [dare  of  and 
with  the  same  legal  effect  as  such  o (Octal  soarches.  and  tha 
expenses  of  searches  so  made  by  said  companies  shall  be  taxaUa 
at  rates  not  exceeding  the  coHt  of  similar  official  searches. 
Id..  I  311.  nm'il:  T.^   IFD'R.  rh.   Ml. 

I  S2nT.  tnoreaaed  damaaieB  MOt  to  «*rrr  lacrcasFd  essfa. 

A  plaintiff,  who  recovers  double  or  other  increaaed  damas**^ 
does  not  thereby  become  entitled  to  more  than  single  costs;  ex- 
cept where  it  is  otherwise  specially  prescribed  by  Jaw. 

I  SZSN.  When  drfrndnnl  entitled  to  Ivereaacd  emrta. 

In  either  of  the  followiiif!  cases,  n  defendant,  in  whose  faror 
a  Goal  judgment  is  rendered,  in  an  action  wherein  the  complaint 
demands  judgment  for  n  aiiin  of  money  only,  or  to  recover  a 
chattel;  or  a  final  order  is  made.  In  a  spedal  proceeding  fiuti- 
tuted  by  a  State  writ,  is  entitled  to  recover  the  casta,  prescribed 
thereof'""  "'  ^^''  '"^^'  '"^^'  '"  ■^^*''"'  ""ereto.  on»-taM 
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1.  Where  the  defsDdant  is  or  ivas  a  public  officer,  appointed 
or  eleotod  under  the  authority  of  the  State,  or  a  person  ti|>eeially 
•ppointed,  ac™rding  to  law,  to  perform  the  dutiew  of  such  an 
officer:  aud  the  action  or  special  proceeding  wna  brought  by 
reaaon  of  an  act,  done  b;  him  bj  Tirtne  of  bin  office,  or  an  alleged 
omission  by  him,  to  do  an  act,  which  it  was  his  ofHfial  duty  to 
perform. 

2.  Where  the  action  was  brought  against  the  defendant,  by 
reaaon  of  an  act  done,  by  the  command  of  such  an  officer  or 
person,  or  in  his  aid  or  assistance,  touching  the  duties  of  the 
office  or  appointment. 

3.  Where  the  action  was  brought  against  the  defendant,  for 
taking  a  dlHtress,  making  n  erIc.  or  doing  any  other  act,  by  or 
nnder  color  of  authority  of  a  statute  of  the  State. 

But  this  section  does  not  apply,  where  an  officer,  or  other  per- 
son,  specified   herein,    unites   in   his   answer   with   a   person    not 
entitled  to  such  additional  costs, 
3  R.  3.  SIG,  I  24. 

I  325ft.  IiirF««sFd  dlabBFaenentii  MO«  (tllOTCed. 

The  increase,  specified  in  the  last  section,  does  not  extend  to 
the  disbursements;  aud  an  offlwr,  witness,  or  juror,  is  not  enti- 
tled lo  any  other  tecs  in  the  action,  except  the  single  fee  allowed 
by  law  for  his  services. 

Id.,   i  2E,  am'd. 

I  SZOO.  Camtm  Dpon  n  iiettlenieBt. 

Where  an  action,  specified  in  section  3228  of  this  act.  is  settled 
before  judgment,  no  greater  sum  shall  be  demanded  as  costs, 
than  at  the  rates  prescribed  by  section  3251  of  this  act. 

Co.    Pivc..    I   322. 

(  SS61.  This    nrtlcle    not    to    alfect    iipeclBl    proTlalona    of 

This  article  does  not  affect  any  provision  contained  elsewhere 
in  thia  act,  or  in  any  other  statute  remalninK  unrepealed  after 
this  act  tatiea  etTect^  whereby  the  amount  ot  costs  is  specially 
flxed,  in  a  particalar  case,  otherwise  than  as  prescribed  In  this 
article. 

»4t 


D,g,t,ioflb,GoOglc 


C08T3. 

ABTIOLQ  aBCOMD. 

Taxation  (tf  costs. 


aSM.  Ddu  ot  tailiiB  omen. 

taei.  AttdiTlt  mpcFClni  dldnuKmeiita. 

1   32«2.    Coat!)    how    tszed.    AIloTTBnec*,    ete.|    how   et^ 

CoEta  tuiiBt  be  tai^  by  the  cterk,  npon  the  application  of  the 
party  entitled  thereto;  except  that  the  court  may  direct,  that 
interlocutory  coata,  or  coata  in  a  special  proceediiig,  be  taxed  by 
a  Judge.  The  clerk  must  insert,  in  the  judgment  or  final  order, 
the  amount  of  the  coats,  as  taxed.  In  n  case  where  the  cosU 
are  in  the  discretion  of  the  court,  the  reiwrt  or  decision,  or  the 
direction  of  the  court  for  final  judgment,  U[ion  a.  default,  or 
after  a  jury  trial,  must  specify  which  party  or  parties  ore  eaii- 
tled  to  cobIh;  but  the  auiouut  of  the  costs  must  be  nscortained 
by  taintion.  The  nllowance,  specified  in  section  3252  of  this 
act,  must  be  comimted  by  the  clerk  upon  the  tuiation;  bat  the 
value  of  property,  required  to  be  ascertained  for  thnt  pnrpoa^ 
must  be  ascertained  by  the  court,  unleBs  it  has  been  fixed  by 
the  decision  or  report,  or  by  the  verdict  o(  the  jury,  upon  which 
the  final  judgment  is  entered;  except  that,  iu  cnse  ol  nctual  par- 
tition, it  muHt  be  determined  by  the  commiBsi oners. 

Co.    Pnw.,   p»tt  ot  II  Sll    snd  SOS. 

i  saaa.  notice  ot  taxBtlon. 

Costs  niny  be  taxed,  upon  notice  to  the  attorney  for  each  ad- 
verse party,  nho  has  appeared,  and  ia  interested  in  reducing  the 
amount  thereof.  Notice  of  taxation  must  be  served,  not  ism 
than  five  days  before  the  taxation;  unlCHs  the  attorneys,  serving 
and  served  with  the  notice,  all  reside,  or  have  their  offices,  in 
the  city  or  town,  where  the  costs  are  to  be  taxed;  in  which  cas^ 
a  notice  ot  two  days  is  sufficient  A  copy  ot  the  bill  of  cosu. 
specifying  the  items,  with  the  disbursements  stated  In  detail, 
must  be  served  with  the  notice  ot  taxation. 

W.,    I   811. 

I  SS«4.  RetBXBtlOB. 

Coats  may  also  be  taxed  without  notice.  But  irberc 
they  are  so  taxed,  notice  of  retaxation  thereof  mnst  Imine- 
diately  afterwards  be  given  aa  prescribed  in  the  last  sectioo. 
by  the  party  at  whose  Instance  they  were  taxed;  Ln  defaall 
whereof,  the  court  must,  upon  the  application  of  a  party  entitled 
to  notice,  direct  a  retaxation,  with  costs  of  the  motion,  to  be 
paid  by  the  pnrly  in  default.  The  court  may,  in  its  discretioD, 
upon  the  apslicalion  of  a  party  interested,  direct  a  retaxatioii  of 
costs  at  any  time.  Any  sum,  deducted  upon  a  retaxstioD.  must 
be  credited  upon  the  execution,  or  other  mandate  issued  to  en- 
force the  jndgaent. 


c.  3t.  t.  2,  a.  3  C08T8.  gg  3366-«R 

motion,  may  olloir  or  diaallow.  auj  item,  objected  to  before  the 
tmius  uUiLVT,  in  n-|jich  cueo,  it  bns  the  effect  of  a  new  taxation; 
or  it  QiBj  direct  n  ui-w  taxntiob  before  the  proper  otticer,  aoecit;- 
ins  tlie  groanda  or  tbe  proof,  upon  wbich  tbe  item  ma-f  be  allowed 
or  disallowed  by  him, 

I  3800.  Dntr  of  tnxlnv  olHcvr. 

An   officer,   aathorixed   to   tax  coats   in  an   action  or  a  apecial 

Sroceeding,  must,  wbetber  the  taxation  is  opposed,  or  not,  exam- 
le  tbe  bills  presented  to  him  for  taxation;  muat  aatiafy  nimselt 
that  nil  the  items  allowed  b;  him  are  correct  and  legal;  and 
must  strike  out  all  charges  for  fees,  other  than  the  proepectiTc 
charges  eiprcBBlj  allowed  by  law,  where  it  does  not  appear  that 
the  serrices,  for  wbich  they  are  charged,  were  tieceesarUy  pei- 
fonned. 
I  B.  a.  flfis,  I  D  (a  Bdn.  ATI). 

I  3Z(17.  AnduTlt  respeotlBV  dJabimementB. 

A  charge,  for  the  attendance  of  a  witness,  cannot  be  allowed 
without  an  affidavit,  stating  the  number  of  days  of  hia  actnal 
attendance;  and,  if  travel  tees  are  charged,  the  distance  for 
ivhich  they  are  allowed.  A  cbarxe,  for  a  copy  of  a  document 
or  paper,  cannot  be  allowed,  withont  an  affidafit,  stating  that 
it  was  actually  and  necessarily  used,  or  wan  necessarily  obtained 
for  use.  An  Item  of  disbnreements,  in  a  bill  of  costs,  cannot  be 
alloived,  in  any  eaae.  nnless  it  is  verified  by  afGdavit.  and  appears 
to  have  been  necessarily  Inctirred,  and  to  be  reasonable  in  amount. 

M.,  t  T.  Co.  Prec,  put  ef  f  All. 


D,g,t,ioflb,GoogIe 
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TITLE  m. 
Becurity  for  cost*. 


o  ober  ordat 


I    SXeS.     TAto'd,      ISOl.]      IVben     deienllaKt     Bur     reqaln 

The  defendant,  In  an  action  brought  in  a.  court  of  record,  mii 
reijnire  security  for  coats  to  be  given,  as  prescribed  in  tbi«  litlr, 
where  the  plaintifF  was,  vhen  the  action  was  commenced,  eitlwr 

1.  A  person  residing  without  the  State;  or,  if  the  action  a 
brought  iD  a  county  conrt,  or  in  the  city  conrt  ol  the  city  of  New- 
York,  the  city  court  of  YonkerB,  or  the  justice's  court  of  the 
dty  of  Albany,  reaidlnK  withont  the  city  or  connty,  as  the  case 
may  be,   wherein  the  court  is  located;  or 

2.  A   foreign  corporation;  or 

3.  A  person   imprisoned  under  execution  tor  a  crime;   or 

4.  The  official  asBignee  of  a  peraon  ho  imprieoned;  the  official 
aasignee  or  official  trustee  of  a  debtor:  or  an  assignee  in  bauk- 
ruptey  where  the  action  is  brought  upon  a  cause  of  action,  arising 
before  the  assignment,  the  appointment  of  the  trustee,  or  th<- 
adjudication  in  bankruptcy;  or 

D.  An  infant,  whose  guardian  ad  litem  haa  not  giren  ancfa  ae- 
curity,  except  as  otherwise  provided  in  aectiona  4oS  and  469  Oi" 
this  act. 

3  B.  8.  620,  I  1  {S  Bdm.  SM);  L.  1801,  ch.  ITO. 

I  SMB.  Id.t  Bfler  «otlo>  oomneBoed. 

The  defendant.  In  a  like  action,  may  reqnire  security  for  coatx 
to  be  given,  where,  after  the  commencement  of  the  action,  ihv 
plaintiff  eithpr 

1.  Ceases  to  be  a  resident  of  the  State;  or^  where  lue  action 
is  brought  in  either  of  the  local  eonrta  specified  in  subdiviiion 
first  of  the  last  section,  ceases  to  be  a  resident  of  the  city  or 
county,  as  the  case  may  be,  wherein  the  court  is  locnted:  or 

2.  Is  adjudicated  a  bankrupt,  or  discharged  from  his  debta,  or 
exonerated  from  imprisonment,  purauant  to  a  law  of  the  State, 
or  of  the  Uuited  Stntea;  or 

3.  Is  sentenced  to  the  State  prison,  for  a  term  lesa  than  tor  life. 


f  S2TO.  The  iHiit  two  •eeHona  QaalUad. 

In  a  case  specified  in  either  of  the  laat  two  sectiana,  it  th^re 
are  two  or  more  plaintiffe,  the  defendant  cannot  reqnire  securitr 
for  costs  to  be  given,  unless  he  is  entitled  to  require  it  at  all  tw 
plaint  itfs. 
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I  sari.  Id>i  IM  a«tlau  br  Ukd  avalMmt  exee«t«n,  «t» 

In  aa  HctioQ  by  or  asBinst  an  executor  or  &dmiDiBtTatOF,  io  hia 
E^rMeDtatire  capacity,  or  the  trustee  of  ao  expreBs  truBt,  or  a 
person  expreaal;  authorized  b;  statute  to  aae,  or  to  be  Bded;  or 
by  an  official  assignee,  the  asaignee  of  a  receiver,  or  the  com- 
mittee of  a  persoD  judicially  declared  to  be  incompetent  to 
manage  his  affaira;  the  court  may,  in  its  discretion,  require  the 
plaintiff  to  giTe  Becurity  for  costs. 
Co.  PiDC.,  part  or  i  SIT;  L.  1SI4,  cb.  446.  t  E- 

I  S3tTZ.  Order  to  slve  UKtsmrltr- 

Where  Becurity  tor  Costa  is  required  to  be  given,  the  court  in 
which  the  action  is  pending,  or,  except  in  a  case  BpcciBed  in  the 
Inst  section,  a  judge  thereof,  upoa  due  proof,  by  amdaTit,  at  the 
tacts,  must  malie  an  order  requiring  the  plaintiff,  within  a  time 
specified,  either  to  pay  into  court,  the  sum  of  two  hundred  and 
fifty  dollars,  to  be  applied  to  the  payment  of  the  costs,  if  any. 
awarded  against  him,  or,  at  bis  election,  to  file  with  the  clerk 
SB  DodertaRing,  and  to  serve  a  written  notice  of  the  payment  or 
ot  the  filing  upon  tbe  defendant's  attorney;  and  staying  rll  other 
proceedings,  on  the  part  of  the  plaintiff,  except  to  review  or  va- 
cate the  order,  until  tbe  payment  or  filing,  and  notice  thereof, 
and  also.  If  an  undertaiiing  U  giTen,  tbe  allowance  of  the  sKme. 

a  R,  S.  wo.  lart  or  I  S  (2  Mm.  0*4). 

I  sars.  RcanlaltvB  ot  vndCPtaklBB. 

The  undertaking,  specified  in  the  last  section,  most  be  executed 
to  the  defendant  by  one  or  more  suretieB,  and  must  be  to  the 
effect  that  they  wilt  pay,  upon  demand,  to  the  defendant,  all 
costs  which  may  be  awarded  to  him  in  the  action,  not  exceeding 
a  sum.  specified  in  the  undertaking,  which  must  be  at  least  two 
hundred  and  fifty  dollars. 
M.,  I  4,  un-d;  U  IBTS,  eb.  BOB. 

L)  Id.  of  JnattaaatloM. 

•  of  the  notice  of  lilinK  the  nnder- 
■rve  upon  the  plaintiff's  attorney 
a  uwu<:e  that  he  exeepti  to  tbe  sureties  therein.  Within  ten  deTs 
after  service  of  such  a  notice,  the  plaintiff  must  serve,  upon  toe 
defendant's  attorney,  a  notice  ot  the  JuBtiflcatlou  ot  tbe  same  or 
new  sureties  before  a  Judge  of  court,  or  a  cotwty  jndge,  at  a 
specified  time  and  place:  the  time  to  be  not  less  than  five  nor 
more  than  ten  days  thereafter,  snd  the  place  to  be  within  the 
county  where  the  action  is  triable. 
Id.,  H  E  lad  0,  im'd. 

f  SSrS.  Jastlfloatloa  of  siirell**.  Allowance  at  udor- 
taklaV' 

Section  SSO  of  this  act  applies  to  the  jnstiScation  of  the  sure- 
tie«-  Where  the  judge  finds  the  sureties  sufficient,  he  must  annex 
tbe  written  examination,  if  any.  to  the  undertaking,  indorse  bla 
anowance  thereon,  and  cause"  them  to  be  filed  with  the  clerk. 
Where  the  defendant  fails  duly  to  except  to  the  sureties,  tbe  nn- 
dertaking  is  deemed  allowed,  and  muHt  be  Indorsed  and  Sled  iS 
»ke  manner. 

U..  H  B  ird  S.  *m'd;  I-  ISTB,  i-h    »». 


..Coogk- 
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I  3376.   [Am'd,  1861.]    Order  to  dve  ■«dltl*mi 
PnteeedlnKB. 

At  any  time  after  the  allowHDce  of  nn  nndertD.kiiiejriTm  pn^ 
■nunt  to  such  an  order,  or  ne  prescribed  in  H.-ctioD  3278  of  lUi 
act,  or  after  notice  of  the  pajment  into  court  mode  puranant  (• 
Bui^h  un  order,  the  court,  or  a  judge  thereof,  upon  satisfaetorj 
liroof,  by  BtBdavit,  tbat  the  sum  sp(>ciQed  in  liie  undertakinc 
or  the  amouut  of  such  paymcut,  ia  iuautficieni;  or  that  one  «r 
more  of  the  Buretien  hare  died,  or  become  inaolTeDt,  or  thu  tj> 
or  their  circuniBtHiiceB  have  become  sn  precariouB  that  there  ia 
reason  to  afiprehend  tbat  tbe  andertaltJDK  ia  iusafficieat  f or  IW 
security  of  the  defeodaut;  must  make  an  order  requiring  tite 
plaialiff  to  give  hd  additional  uudertakiug,  or  make  an  addiiMMol 
Ijuyment  iuto  court.  The  last  four  aeciiouH  apply  to  anch  an  or- 
der, and  to  the  undertaking  given,  or  payment  made,  pDmual 
thereto. 
U  1801,  di.  Ml. 

g  3Z7T.  Bfleet  of  tallnre  ta  ober  order  to  kIto 

Where  tbe  plaintiff  fails  to  comply  with  an  order,  . 

icribed   in  this  title,   or  to  procure  the   allowance  of 


Where  tbe  plaintiff  fails  to  comply  with  an  order,  mude  u  ptt- 
icribed  in  this  title,  or  to  procure  the  allowance  of  ma  bbmt- 
'  taking  given  pursuant  to  auch  an  order,  the  defeDdaot  u 


.    .   dismisaiug  the  complaint,   and   in  bis  tavor  te 
defcudant  may  apply  therefor,  as  upon  a  motioa. 

.  f  «.  am'tl:  L.  ISTB,  cti.  BOG. 


I  3S76.  LfoblUtr  of  ■Itorner.  for  coata  la  certKlB  twtlaaak 

Where  a.  defendant  is  entitled  to  require  security  for  cocii,  ai 

Erescribed  in  section  3268  of  tbia  net,  the  plainti^s  attorner  ii 
able  for  the  defendant's  coata,  to  an  amount  not  exceeding  one 
hundred  dollars,  until  security  is  given,  aa  prescribed  in  this  title; 
The  plaintiff's  attorney  may  relieve  himself  from  that  lialHlity, 
although  the  defendant  ma^  not  require  security  for  costs  to  be 
given,  by  filing  and  procuring  the  allowance  of  on  undertakiac 
as  if  an  order  had  been  made  as  prescribed  in  section  32T2  ol 
this  act 

Id.,  gi  I  aod  8. 

I  83T9.  TUB  lltle  appllea  to  apeolal  proeoedlBC*. 

The  foregoing  sections  of  this  title  apply  to  a  special  pracM^ 
log  instituted  in  a  court  of  record,  in  like  manner  as  to  an  actio*; 
for  which  purpose,  the  prosecating  party,  other  than  the  people 
or,  where  tbe  special  proceeding  is  instituted  in  the  name  of  tha 
people  upon  the  relation  of  a  private  corporation  or  indiridaal 
the  relator,  is  deemed  a  plaintiff,  and  the  advene  part;,  « 4b- 
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IITZ2IV. 
Oenaral  pToviaions  »l«tiiig  to  Hbm. 

),  Taking  f««f  not  preKHbed  bj  liw.  problblled. 


S2Ke!  Nn  fee 'tor  ■drdlDlitprlD'i  ccrtnln  offlclal  wtbi. 

S2M.  Certain  (Mtcli«  to  be  (ntnltotu. 

S£SI,  Offiwr,   etc..   mu  chiige  tee  paid  far  «atli,  poctue,  etc. 

3292.  Id.;  bli  r«H,  etc.,  to  be  paid  before  rcqulnd  to  trBDunll  papen. 

S293.  rroTlilon  wbere  prlnten  In  coantj-  reftue  to  paUUm. 

S2M.   ASdaTll   tit   Rfuul  to  pflMlttl.   etc. 

USD.  OompUoUsr  to  audit  earuln  cliiccca. 

I  S2M.  TaklBB  feea  not  pveseFlbed  br  law,  pvohlbltoA. 

Eacb  clerk  o(  a  court  muat  perform  all  tht  JutiPB  required  of 
talm,  in  the  conree  and  prnctiee  of  the  court,  without  fee  or  re- 
ward, except  HB  expressly  prescribed  by  law.  Bach  public  officer, 
upon  whom  a  duty  is  ezpreBxly  impOBed  by  tan,  niunt  execnte 
the  same  without  fee  or  rennri),  Pxcppt  where  a  fee  or  other 
(MmpeuBBtion  therefor  la  expressly  allowed  by  law.  An  officer  or 
other  person,  to  whom  a  fee  or  other  compensation  is  allowed  by 
law,  for  any  service,  shell  not  charge  or  receive  a  greater  fee 
or  reward,  for  that  service,  than  is  so  allowed. 
I..  ISM,  Cb.  38a,  I  fl;  2  R.  8.  aSO.  I  S  (2  Edm.  969), 
I  SX81.  Id.)  for  ■err-lcea  not  rendered,  exeept,  etc 
An  officer,  or  other  person,  shnll  not  demnnd  or  receive  any  fee 
or  compcoBallon,  allowed  to  him  by  law  for  any  eervice,  uulesB 
the  service  wa*  actually  rendered  by  him;  except  that  an  officer 
may  demand  in  advance  his  fee,  where  he  is,  by  law,  expressly  di- 
rected or  permitted  to  require  payment  thereof,  before  rendering 
the  service. 

1  B.  8.  860,  I  e  (3  Kdin.  STO). 


I  SSSa.  PenaltT  (of 

An  oSlcer  or  other  person,  who  TJolntes  either  of  the  provisions 
eontoined  in  the  last  two  Bectionti.  Is  liable.  In  addition  to  the 
punishment  prescribed  by  law  for  the  criminal  offence,  to  an  ac- 
tion in  behfllf  of  the  person  aggrieved,  in  which  the  plaintiff  is 
entitled  to  treble  dnmages. 

Id.,  part  of  1  T. 

I  82SS.  Clerk  »t  eonrt  ot  ^pycBla  to  soooiint  for  Rnd  p*r 
•Tcr  fees. 

The  clerk  of  the  court  ot  an>esls  must,  within  ten  days  after 
the  first  day  of  January,  and  after  the  first  day  of  Jnly,  in  each 
year,  render  to  the  comptroller  an  accurate  account,  under  oath. 
Of  all  fees  received  by  him  for  bis  official  Berrlces,  since  the  last 
aeconnt  was  rendered;  and  must  pay  the  same  into  the  tresanrr 
Of  the  State. 

SalMtltDtid  tor  L.  ISM.  di.  STT,  |  7. 

I  8a84.  [Bepealed  Jan.  1,  1896:  L.  189S,  cb.  946.] 
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I  338B.  Certain  eonnlr  elerka  and.  revl"terB  naat  aeeoaal 
for  (eea. 

Except  aB  otherwise  apeclallr  prescribed  b;  law,  each  coant; 
clerk  or  register,  who  receives  a  salary,  must  accoant  (or,  ander 
OKth,  and  pay  to  the  treasurer  of  his  county.  Id  the  manner  pre- 
scribed by  law,  all  fees,  perquisites,  and  emoluments,  receiTod 
by  him,  for  his  official  e^icee. 

U  IMI,  CD.  1S2,  I  ll  L.  1S61,  CD.  M. 

I  aaan.  UcnenU  provUlonB  aa  4«  tvea,  «t«,  to  b«  aoeoaBted 
for. 

Where  a  public  officer  is  required,  by  law,  to  keep  an  account 
of,  or  to  pay  over,  the  fees  or  other  moneys,  received  by  bim 
for  official  services,  he  must  include  therein  all  sums,  received 
by  him,  to  which  he  was  entitled,  by  reason  of  any  act,  per- 
formed by  blm  in  bis  official  capacity;  whether  the  act  did  or  did 
not  pertain  to  his  office,  or  to  the  buBineBS  tbereof. 

L.    1847,   ch.    2TT,    I  11   (4   Bam.    BBS). 

1  3attT.  [Am'a,  iseo.]  Feci  of  eerlaln  omtten  to  b«  tazo4 
tipoB  dc^Land. 

Each  county  clerk  or  reEiBter  of  deeds,  wlio  claims  nny  fee«  by 
virtue  of  his  office;  and  each  sherllf  or  coroner,  who,  upon  the 
collection  of  an  execution,  or  the  settlement,  either  before  or 
after  judgment,  of  an  action  or  a  special  proceediOK,  claims  any 
fees,  which  have  not  been  taxed:  muet,  upon  the  written  demand 
of  the  person  liable  to  pay  the  same,  cause  them  to  be  taied 
within  the  county,  upon  notice  to  the  person  making  the  de- 
mand, by  a  justice  of  the  supreme  court,  or  the  county  judge. 
After  such  a  demnnd  Is  made,  the  officer  cannot  collect  his  fees, 
until  they  have  been  so  taied. 

2  K.  S.  WiS.  M  1  ind  2  (2  Edm.  671);  L.  1H4.  cb.  127,  IS  2  HDrl  3  (4  BdB. 
SM);  L.  ISOS,  cb.  MS. 

I  sass.  Vnrtlra,  attorneys,  ete.,  wkeo  not  allavreA  f««B. 

A  party  tn  nn  actioD  or  a  special  proceedimg  is  not  entitled  to 
a  fee,  for  attending  an  a  witness  therein,  in  his  own  behalf,  or 
in  behalf  of  a  party  who  pleads  jointly,  or  is  united  in  interest, 
with  him;  and  an  attorney  or  couniel,  iu  bd  action  or  spedal 
proceeding,  is  not  entitled  to  a  fee,  for  attending  as  a  wltnen 
therein.  In  behalf  of  his  client- 
Set  2  R.  S.  eei,  f  IB  (2  Kdm.  eri). 

i  S2S8.  Ro  fee  for  admlnlaterlav  certain  olllelal  tiatha. 
An  officer  is  not  entitled  to  a  fee,  for  administering  tbe  oath 
of  office  to  a  member  of  the  legislature,  to  any  military  officer,  to 
an  inspector  of  election,  clerk  of  tbe  poll,  or  any  town  ofScer:  or 
to  more  than  ten  cents,  for  administerinK  an  official  oatb  to  any 
other  officer. 
Id.,  I  17. 

I  8S90.  Certain  aearohea  to  bo  Bratnltoaa. 
Bach  of  the  following  officers,  to  wit;  the  secretary  yt  State, 
tbe  comptroller,  the  treasurer,  the  attorney-general,  and  the  State 
emcineer  and  surveyor,  may  require  seuch  to  be  made,  in  the 
office  of  either  of  tbe  others,  or  of  a  county  clerk,  or  of  tbe  rlert 
of  a  court  of  record,  for  any  record,  document,  or  paper,  whera 


c.  21.  t,  4  FEE8;  GENERAL  PROVISIONS. 

he  deeniB  il  necessarj  for  the  disehnrge  o(  hia  official  duticB,  «nd 
a  cupy  thereoC  ur  extracts  therefrom,  to  be  made  and  officlall? 
certified  or  exemplified,  witiiout  the  p^ment  of  aD7  fee  or  cliarge. 

I  3201.  oaeer,  etc.,  tatty  chsrve  fee  pKid  (of  oath,  p«Bt- 

Where  an  officer  or  other  person  U  required.  In  the  course  of 
a  duty  imposed  upon  hfm  by  law,  to  take  an  oMb,  to  acknowledge 
nu  instriimeut,  to  cause  an  instrument  to  he  fjled  or  recorded,  or 
to  transmit  a  paper  to  another  officer,  he  in  entitled,  in  addition 
to  the  fees,  or  other  eomoensation  for  the  service,  prescribed  by 
law,  to  the  fees  necessarily  paid  by  him,  to  the  omcer  who  ad- 
ministered the  oath,  or  took  the  acknowledgment,  or  filed  or  re- 
corded the  instrument;  and  to  the  expense  of  transmitting  the 
paper,  including  postage,  where  the  traasmission  is  lawlolly  mode 
through  the  post-office. 

I  S2SZ.  Id.)  fata  fees,  etir.,  to  be  vald  before  reqalred  to 
trBBsmlt  paper. 

E^ch  provision  of  this  act,  requiring  a  judge,  clerk,  or  other 
officer  (0  tracHmIt  a  paper  to  another  officer,  for  the  benelit  of 
a  party,  is  to  be  coustrued  as  requiring  the  transmlBsion  only  at 
the  request  of  the  person  so  to  be  benefited,  and  upon  payment 
by  bim  of  the  fees  allowed  by  law  tor  the  paper  transmitted,  or 
any  copy  or  certificate  connected  therewiui,  and  the  expentea 
tipeciGed  in  the  last  section, 

U    18T8,    th.    MB,    I    12, 

I  S283.  FrOTliilaii  irfaere  prlntera  In  oonntr  refaae  to 
pabllsli. 

If  the  proprietor  of  each  newspaper,  pablisbed  in  a  city  or 
eoauty.  in  which  any  notice,  order,  citation,  or  other  paper  is 
required  by  law  to  be  published,  refiisps  to  publish  the  same, 
for  the  fees  prescribed  by  law  for  the  publication,  it  may  be  pub- 
lished in  the  newspaper,  printed  nt  Albany,  in  which  legal  no- 
tices lire  required  oj  law  to  be  published.  If  it  is  required  by 
law  to  be  published  in  that  newspaper,  and  also  in  another  news- 
paper published  in  a  city  or  county,  and  the  proprietor  of  each 
newspaper  in  that  city  or  county  refuses  to  publish  it  for  the  fees 
so  prescribed,  it  may  be  published  in  the  newspaper,  published 
nearest  to  the  place,  where  a  person  is  required  to  appesr,  or 
where  au  act  is  to  be  done,  pursuant  thereto,  the  proprietor  of 
which  will  publish  the  name,  for  those  fees.  Publication,  made 
as  prescribed  in  this  section,  is  as  valid,  as  if  it  was  made  in  the 
city  or  county,  where  the  publication  thereof  is  so  required  by 

S  B.  S.  MS,  H  40  oBd  *1  (1  Edn>.  «e7). 

I  3X»4.  AmdKTlt  of  refniMl  to  pnbllsh,  etc. 

Where  publication  is  made,  ss  prescribed  in  the  last  section, 
elsewhere  than  in  the  ^ity  or  county  where  it  is  otherwise  re- 
quired by  law  to  be  niuiJe,  the  affidnvit  of  publication  must 
father  be  accompanied  with  on  affidavit,  or  contain  a  statement, 
to  the  effect  that  an  ariplicatlon  to  publish  the  advertisement 
was,  before  such  nnbiicatiju.  made  to  the  proprietor  of  each 
newspaper  pabUshed  in  the  city  or  county:  that  the  amount  of 


,.^ 
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the  legal  fees  tor  «ucli  publication  wan  at  the  same  tine  tL 

and  that  the  aiiplication  was  refused.    Snch  an  affidsTit  »  p 
BDmptivc  evidence  of  the  facta  stated  there! a. 

I  3S9S.  Co nuitr oiler  to  anllt  certata  ebaraes. 

Where  the  fees  or  other  clinrges  of  nn  offic<T  nre  chanmibleV 
to  the  State,  they  must  be  audited  by  the  comptiollpT,  aod  paidi 
on  bis  warrant,  except  as  othern-ise  epeciall;  prescribed  b;  lav.f 
3  B.  8.  «!.  1  16  (3  Bdm.  ATIJ. 

MO 
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TITLE  V. 
Suxtu  allowed  aafM*. 

See.  aSW.  BefcTM'B  f»«   (tenenlly. 


d^pDlT  tberllfa  and  toulable*  iCtendlnc  cootta, 
a  aniHl  and  tiUl  Jonm, 


iiloi  for  inifel  trtt. 


a  be  paid  brfore  menics 


aaa.  XhU  UUe  andle*  to  cItU  cstei  ani;. 

i  3X88.  [Am-d,  ISSfi.}    nef«ree>a  feea  ■eneMlIr- 

A  referee,  in  aa  ai^tioD  or  a  special  prot^eediog'  bronRht  In  a 
court  of  record,  or  in  a  special  proceeding,  taken  as  preecribcd 
In  title  tweire  of  chapter  Bcventepn  of  tlils  act,  ts  entitled  to 
ten  dollars  for  each  da;  spent  io  the  busineas  of  the  reference; 
nnless  at  or  before  the  commencement  of  the  trial  w  hearing, 
a  different  rate  of  compenaHtion  is  Sued,  by  the  conaent  of  the 
partiPSi  other  than  those  Id  default  for  failare  to  appear  or  plead, 
nianifested  b;  an  entr;  in  the  minutea  of  the  referee,  or  other- 
irlEe  In  writiog.  or  a  smaller  couipeaaalion  ia  fixed  by  the  court 
or  Jndge  in  the  order  appointing  niiu. 

Cd.   Proe.,  I  31S,  amd.    Id  eStct  Uarch  11,  1884.    L.  ISBS.  cl>.  >0. 

I  SX»T.  [An'd,  18SB.1    Id.)  npon  Mies  of  real  uropcirtT. 

The  fees  of  a  referee  appointed  to  sell  reiil  property  purauant 
to  a  judgment  in  nn  action,  are  the  anme  aa  thoae  allowed  to  the 
■heriff,  and  he  ta  alloived  the  same  diahnrsementa  as  the  aheriff. 
Where  a  referee  ia  reqaired  to  take  aecurity  upon  a  sale,  or  to 
dtatribiite,  or  apply,  or  aacertain  and  reiiort  upon  the  diatribtitloD 
T  application  ot  any  of  the  proceeds  of  tlie  aale.  he  Is  also  enti- 


tled to  one-half  of  the 


apou  the  u 


0  aecured 


I  party,  ad 
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distributed  or  applied,  alloved  by  law  to  an  ^zeeator 

iBtrotor  lor  rMelving  and  paying  out  inonty.  But  c" 
Bhall  not  b«  allowed  to  him  upon  a  sum  bidden  by  a  , 
applied  upon  tbe  party'a  demand,  aa  fixed  by  the  judsm^nt, 
out  beiug  paid'  to  the  referee,  except  to  the  amount  of  t^n  daoM 
And  a  referee's  compenaatloD,  includinK  oommiasioiia,  eanoi 
where  the  sale  is  under  a  jad^ent  in  an  action  to  foredoM 
mortgase,  exceed  fifty  dollars,  unleaa  the  ptnperty  sold  tor  ti 
thousand  dollars  or  upwards,  in  which  event  the  reC«re«  tnara 
ceive  such  additional  compenaation  as  to  the  court  may  Ml 
proper,  or  iu  any  other  cause  five  hundred  dollara. 

I^  isee,  ch.  nn.  I  t.  im-d;  lod  •«  Co.  Froc.,  (  tOO,  afn'di  1^  1SN>  * 
«1.  i  11;  U  IMB    ch.  241.  d^iV.'*'i<-il-t;i,i.Ji^S^>.^AJt*Jti 

I  S386.  PC**  far  satka  «>«  kckaawlcdsMeBtB. 

Any  olBcer,  atithorized  to  perform  the  services  specified  fn  A 
sectioQ,  and  to  recelre  fees  tbeiefor,  la  entitled  to  tbe  "'" — ' 

1.  For  administering  an  oath  or  affirmation,  and  evrtttjiag  t 
same  when  reqtiired,  except  n-here  pnother  fee  ia  speciaitr  ^ 
scribed  by  statute,  twelve  cents. 

2.  For  taking  and  certifying  the  acknonledgmeut  or  pnatt 

the  execution  of  a  written  instrnment:  by  one  person,  ti "— *" 

cents;  and  by  each  additional  person,  twelve  cents;  for 
each  witness  thereto,  "' '" 


»  a.  8.  BST,  las  (a  mm.  «88);  L.  1»*T,  oh.  BW  (1 

ch.  ass.  I  2  is  Kim.  «a). 


I  8a99.  flnrrerors*  aail  eowDBlBsloBers'  t««a  la  mat!—  i 
iwrtltlon  or  doirer,  etc  > 

A  surveyor,  employed  as  prescribed  by  law,  in  an   acbon  1 

Krtitlon  or  dower,  or  to  determine  dower.  Is  entitled  to  five  4 
■s  for  each  day,   sctaally  and   necessarily  occupied    in  m 
ing,  laying  out.  marking,  or  mapping  land  therein.     E^ach  ■ 
au^  so  employed,  Is  entitled  to  two  dollars  for  each  dar,  ~  ~ 
and  necessarily  occupied  in  serving  andnr  the  siTrveyor*a  d 
Bach   commissioner,   appointed   as   prescrii>ed   by    law,    ^ 
partition  or  admeasure  dower,  Is  entitled  to  five  dollafs 
day's  actual  and  necessary  service. 
aB.aMi.iiu>i^ie(a  odm-  ^M.  ™''- 

I  S300.  Fee*  of  tke  olerlc  of  tke  vamxt  mt  mw^Bmlm, 

The  clerk  of  the  court  of  appeals  Is  entitled,  for  the  i 
■pecifled  In  this  section,  to  the  following  fees: 

For  filing  a  notice  of  appeal  to  that  court,  and  alt  tbe  [ 
transmitted  therewith,  fifty  cents. 

For  filing  sny  otiier  paper,  ten  cents- 

For  drawing  an  order,  twenty  cents  for  each  folio. 

For  entering  an  order,  twenty  cents;  and  for  each  folio  i 
than  two,  ten  cents. 

For  drawing  a  Judgment,  twenty-five  cents;  and  tor  each  fww 
more  than  two,  ten  cents. 

For  entering  a  judgment,  twenty-five  cents;  and  for  ea<^  totk.. 
more  than  two,  ten  cents. 

For  a  certified  copy  of  an  order,  record,  or  other  paper,  eDtersd 
or  filed  in  bis  office,  ten  cents  for  each  folio. 
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for  pDgroMiDK  a  remittitur,  ten  cents  for  each  rollo. 
For  a  certificate,  other  than  that  a  paper,  for  the  copfing  ot 
rhich  he  ie  entitled  to  a  Tee,  Is  a  copy,  twenty-five  cents. 
For  Bealing  any  paper,  when  required,  &ttj  cents. 
3  B.  8.  621,  g  3  (3  Sdm.  AM);  L.  IMT,  cb.  iTl,  i  T. 


I  SBOl.  lAin'd,  1880.1  Clerk's  teea  In  einl  boUobs  kcb. 
•ntllr. 

Except  as  otherwise  prescribed  In  the  neit  acctlon,  each  clerk 
of  the  court  of  rMOrd  is  entltl(.><l  for  his  scrFlcca  lu  an  action  or  a, 
special  proceeding,  bronglit  In  or  traaaferred  to  the  court  of  wbich 
he  is  clerk,  to  the  following  fees: 

Upon,  the  trial  of  the  action,  or  the  heRrioK,  upon  the  merits,  of 
the  special  proceeding,  from  tlie  party  brISEinK  it  on,  one  dollar. 

For  enterW  flael  judsnieat  in  the  action,  or  entering  a  final 
order  in  the  special  proceeding,  includiog  the  filing  of  the  judg- 
ment-roU,  and  a  copy  ot  the  judgmetit  to  insert  therein,  fifty 
cents;  and  ten  cenlil  In  addition  for  eacti  folio  ezceediu£  tea, 
contained  in  the  order  or  jadgment. 

For  entering  any  other  order  or  an  interlocutory  judjcment,  ten 
cenM  for  each  folio,  exceeding  five. 

For  a  certified  or  other  copy  of  an  order,  record,  or  other  paper, 
entered  or  filed  in  his  office,  five  cents  fur  each  folio. 

Where,  on  an  aapeal  from  a  judgment  or  order,  a  party  shall 
present  to  the  clerk  a  printed  copy  of  the  judgment-roll  or  order 
appealed  from.  It  shall  be  the  duty  ot  the  clerk,  aa  required,  to 
compare  and  certify  the  same,  for  which  service  he  shall  be 
mtitled  to  be  paid  at  the  rate  ot  one  cent  per  folio. 

For  It  certified  transcript  of  the  docket  of  a  judgment,  twelve 

For  filing  a  tranacript  and  docketing  or  re^ocketing  a  judgment 
thereupon,  six  cents. 

He  ifl  not  entitled  to  any  fee,  or  oilier  compensation,  for  anr 
otber  service,  in  an  action  or  a  special  proceeding  in  tbe  court, 
except  that  where  he  is  also  county  clerk,  he  may  charge  fees  as 
prescribed  in  section  3304  of  this  act,  subject  to  the  limltatiotiB 
therein  contained. 

Where  the  attorneys  for  all  the  parties  fnterestinl.  other  than 
parties  in  default  or  against  whom  a  jadgment  or  a  final  order  haa 
been  taken,  and  is  not  appealed  from,  attpnlate  in  writiiig  tbat 
a  paper  is  a  copy  of  any  paper  whereof  a  certified  copy  is  re- 
quired by  any  provision  ot  this  act,  the  stipulation  takes  the  place 
of  a  certificate,  aa  to  the  parties  so  stipulating,  and  the  clerk  is 
not  required  to  certify  the  same  or  entitled  to  any  fee  therefor. 

And   the  paper  so  proved   by  alipulatiou  shall   be   received   by 
the  clerks  of  all  the  courts  and  by  the  coorts  and  shall  be  used 
or  filed  with  the  same  force  and  effect  as  if  certified  by  a  cleric  of 
the  (NMirt. 
8h  Oct.  Pne.,  t  SU;  Im  ISSO.  oh.  StS. 

I  aaOX.  [An'd,  1080.]    The  Isst  aectloB  qnallfled. 

The  last  section  does  not  apply  to  the  clerk  of  a  surrogate's 
court,    of  the  city  court  of  the   city   of   New-York,   of  the  city 
court  of  Yonkera,  of  the  justice's  court  of  the  city  of  Albany,  or 
of  a  mayor's  or  recorder's  court. 
U  IsaB.  eh.  M<- 


b,  Google 
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I  S303.  Vlffk'B  tees  apam  B«tBnill^tl«B. 

The  clerk  of  any  court,  v  '     ' 
alipD,  is  eotitlod,  for  the  m 
tollovriag  fees: 

For  all  servicpB,  upon  the  Slitig  of  fi  declaratlon  of  Intention  bf 
ma  alien  to  become  a  citlEen.  includioK  the  oatb  or  affirmatioa. 
tbe  re<K)rdiDS  of  the  aame,  and  a  certificate  thereof  deliTeml  to 
the  alien,  tventy  cents. 

For  all  services  upon  the  admUaion  of  the  alien  to  be  &  dtiim. 
Including  the  recording  of  the  papem.  and  a  certified  copy  of  tbe 
record,  which  must  be  deliTered  to  any  person  requiring  it,  fifty 

I..  1S4T.  eh.  12T.  )  1  (4  Edm.  BH).    Sm  Mita,  |  3101. 

i  SS04.    [Am'O,  ism.]    Fees  at  Bommtw  alevks  «*aaamlly. 

A  conniy  clerk  is  entitled,  for  tbe  sertlce*  specified  in  this  sec- 
tion, except  where  another  fee  is  allowed  tberefor  by  special 
statutory  pFOTlsion,  to  the  following  tees  to  be  paid  In  adTsnee: 

Ii'or  aearching  and  certifying  the  title  to,  and  incnmbrancea  i^Mia 
reaJ  property,  for  each  year  for  which  the  search  Is  made,  for 
each  name,  and  each  kind  o(  conveyance  or  lien,  five  ceata. 

For  a  copy  of  an  order,  record,  or  other  paper,  entered  or  SM 
In  his  office,  eight  cents  for  each  (olio. 

For  filine  a  transcript,  and  making  an  entry  as  prescribed  I> 
section  1258  of  this  act,  tweWe  cents. 

For  iBsuing  an  execution  npon  a  jndjnnent,  a  transcript  whereof, 
or  of  the  docket  of  which,  hsa  been  filed  in  his  office,  fifty  cents, 
to  be  paid  by  the  party  at  whose  request  the  execution  la  lasoed, 
and  to  be  collected  by  the  sheriS  in  addition  to  the  snm  due  vpun 
the  judgment.  > 

For  recording  and  indexing  a  notice  of  the  pendency  of  an 
action,  filed  in  nis  office,  ten  cents  for  each  folio  contained  tai  tbe 

Par  cancelling  such  a  notice,  or  a  notice  filed  In  his  office,  sa 
prescribed  in  section  640  of  this  act,  twen^-Sve  centa. 

For  recording  any  iDBtmment,  which  must  or  may  locally  be 
recorded  hy  hitti,  ten  cents  for  each  folio. 

For  filing  a  certificnte  of  satisfaction,  or  other  satiafactlon-plMe 
of  n  mortgage,  and  entering  the  satisfaction,  twenty-fire  cents. 

For  affixing  and  indexing  a  notice  of  foreclosnre  of  a  autrtgme 
as  prescribed  in  section  2390  ot  this  act,  twenty-fire  centa. 

For  entering  a  mitinle  that  a  mortgage  baa  been   foredoaed. 

For  filing  and  entering  a  satisfaction  ot  a 
judgment,  twelve  cents. 

For  filing  and  entering  the  bond  of  a  collector  or  oth«r  <MerT 
nnlhoriied  to  receive  taies,  twelve  cents. 

For  searching  for  such  a  bond,  six  cents. 

For  entering  satisfaction  thereof,  twelve  cents. 

For  sealing  any  naper,  when  required,  twelve  cents. 

For  filing  and  docketing  notice  of  a  tnedianlc's  lien,  tea  centa. 

For  filing  and  entering  specifieatlons  and  all  other  papers  i^at- 
ing  to  a  lien  sgninst  a  vesppl,  twenty-five  cents. 

For  filing  any  i>a|ier  required  by  law  to  be  filed  in  his  oiBce, 
other  tbnn  ns  expresHly  provided  for  in  this  section,  six  cent*. 

For  filing  nny  pn]vT  denoRlted  with  him  for  safe  keeping,  rfx 
cents;  and  for  searching  for  such  a  paper,  when  required,  &nr 
cents  for  each  paper  necessarily  opened  and  examined. 
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■  For  1  CEitificiite,  other  tbso  that  a  paper,  for  the  copying  of 
«rblch  he  1h  entitled  to  a  fee,  ii  a  copj,  twenty-five  ceotB. 

For  inquiring  into,  determining,  and  certilylng  the  aufficiencr 
j(  the  Bureties  of  a  sheriff,  fifty  cents. 

For  attending  upon  the  caQTaBBing  at  Totea,  given  at  an  elec- 
tion, two  dollars. 

For  dzawias  the  necesBaiT  certificatea  ot  the  reaalt  of  the  can- 
vasB,  tighteen  cents  lor  each  folio;  and  for  the  necesaary  copies 
thereat,  nine  centa  for  each  folio. 

For  notifjing  the  goTemor  that  any  person  has  taken  an  oath 
of  office,  ten  cents  and  the  necessary  postage. 

For  notifying  the  goTernor  that  any  person  has  neglected  to 
talie  an  oath  of  office,  or  to  file  or  renew  any  security,  within  the 
time  prescribed  by  law,  or  of  a  vacaticy  in  an  office  in  his  county, 
ten  cents  and  the  necessary  postage. 

For  notifying  any  person  of  his  appointment  to  office,  twenty- 
five  centa,  and  the  expenses,  actually  and  necessarily  Incnrred  in 
ffiving  the  notice,  which  the  comptroller  deems  reasonable. 

For  entering,  in  the  minutes  of  the  county  coart,  a  license  to 
keep  a  ferry,  and  for  a  copy  thereof,  one  dollar. 

For  taking  and  entering  a  recognizance,  from  any  person  an- 
thorized  to  iceep  a  ferry,  twenty-five  cents. 

Bat  a  coDQty  clerk  is  not  entitled  to  any  fee,  under  this  section, 
for  a  copy  of,  or  for  filing  or  certifying,  any  paper.  In  a  ciTil 
action  or  apedal  proceeding,  in  a  court  of  which  he  is  ex-officio 
clerk.  ' 

a  R.  s.  an.  f  10  fi  edm.  mm-,  l.  ibm.  ch.  bs,  {  4  le  Eam.  ssi);  z  r.  b. 

B«.f  3  a  Bdm.  GW):  U  ISTS,  cb.  4M.  |  «  (9  Bdm.  033);  L.  1886.  cti.  BT% 
m  eSMt  ttw  U,  ISM. 

I  SSOS.  CeKtalM  prOTiaioBs  mat  >Seoted  by  the  last  seotloB. 

The  last  section  does  not  affect  any  special  atatatory  proTision, 
remaining  nnr^ealed  after  thii>  title  takes  effect,  whereby  a  fee. 
different  from  the  fee  therein  allowed,  is  allowed  to  the  clerk  of 
the  city  and  connty  of  New-York,  or  of  the  connty  o(  Kings,  for  a 
service  therein  specified. 

I.,  lesa.  eb.  lU,  H  t  uHI  2:  Co.  Pnw..  I  at;  L.  18T4,  ctt.  304;  Ia  IMW, 
ch.  laS;  Ih  ISIl.  Ch.  1M. 

|-33(M.  Fees  of  rcslater  and  other  olerks. 

Thie  register  of  any  county,  or  the  clerk  of  any  coqK  of  record, 
ia  entitled,  for  any  services  specified  in  the  last  section  bnt  one, 
which  he  is  authorized  to  perform,  to  the  fees  specified  therein, 
■object  to  the  qualifications  therein  contained. 

f  a»Or.   [Am'd,   1884,  18»4.] 

A  sheriff  is  entitled,  for  the 
the  fnlltwiug  fees: 

1.  For  serving  a  summons  with  or  withont  eilhpr  a  copy  of  the 
complaint,  or  a  notice  specified  in  section  419  or  Becliou  423  of 
this  act;  or  for  serving  or  eiecu'.ing  on  order  of  nrrret,  or  any 
other  mandate,  for  the  lervicp  or  eieculion  ot  which  no  other 
fee  !•  Kiecially  preectibed  by  law,  c:^cepC  .i  subpoena,  one  dollar 
for  each  person  served  or  as  to  whom  It  is  executed;  and  for 
Deeetwary  travelling  to  serve  or  execute  the  same,  six  cents  for 
etielk  mile  traTelled,  going  and  returning;  the  travelling  fees  to  be 
emnpnted  rr<>n>  the  conrt  house  of  the  connty;  or,  if  there  are 
two  or  tnore  conrt  houses,  from  that  nearest  to  the  place  of  ser- 
Tlce  or  execution.    But  where  two  or  more  ms'"'"''"  ore  dellrered 
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tu  a  sheriff,  to  lie  servod  upon  or  eii'cnted  ogainet  one  person. 
nt  one  time,  In  one  action  or  Bi>ecial  proceeding;  or  where  a  nun 
date  is  serred  npon  or  executed  aguir—'  *"'"  "-  """-^ ■"— 


ir  Bpccifll  proceeding,  and  in  tlie  conrae  of  one  jonmfj; 

the   sheriff  is   i:ntitled,  in   all,   to  six  cents  oul;,   for  eacli   laiie 
travelled. 

2.  For  levying  a  tvorrant  of  attacbment,  HKainet  tbe  property  of 
a  defendant,  iHsued  as  preacribed  iu  title  third  of  chapter  aeveuth 
of  this  act.  or  for  executing  a  requisition  to  replevy  one  or  more 
ehattels,  one  dotlar;  and,  also,  such  additiooal  comDensalion,  for 
his  trouble  and  expensea,  in  taking  pOHseiBion  of  and  preservjog 
tlw  property,  aa  the  jndge,  issuine  the  warrant,  or  in  cane  of  a 
replevin,  as  the  court  or  a  Judge  thereof  bIIowh,  and  the  judge  or 
court  may  maiie  an  order  reijuiring  the  party  liable  thetefor  to 
pay  the  HBme  to  the  sheriff.  For  making  and  filing  a  deBcriptian 
of  real  propprly,  or  an  inventory  of  personal  property  attached. 
twenty-five  centa  for  each  folio;  for  each  necpHsary  copy  thereof, 
twelve  cents  for  each  folio;  together  with  sui^b  eomoensBtion  to 
the  appraisers,  an  the  judge  issuing  the  warrant  allows,  not  ei- 
ceediiig  two  dollars  to  each  appraiser,  for  each  day  actunlly  eai- 
ployed.  For  advertising,  during  the  pendency  of  the  action,  pcp- 
Bonal  property  attached,  the  same  fees  ns  are  alloweil  to  a.  sheriff 
for  advertising  personal  property  for  sale,  by  virttie  of  aii  eiecu- 
tloQ,  It  the  nction  iu  setthnl,  either  before  or  after  judgment 
the  iheriEE  is  entitled  to  poundnge,  ujion  the  value  of  the  property 
attached,  not  exceeding  l^e  sum  at  which  the  settlement  la  msde. 

3.  For  a  c^opy,  necessarily  made  by  him,  of  a  summona  or  orher 
mandate,  or  of  a  complaint,  affidavit,  or  other  paper  served  tff 
him,  where  no  fee  therefor  is  specially  prescribed  by  law,  twelve 
cents  for  each  folio. 

4.  For  notifying  jurors  to  attend  a  trial  term  of  a.  court  tt 
record,  fitly  cents  for  each  cause  placed  upon  the  calendar  fur 
trial  by  ,i  jury,  to  be  paid  by  tbe  party  first  putting  tbe  catise  on 
the  calendar  for  that  term.  But  tbe  sheriff  ia  not  entitled  to  niot« 
than  one  dollar  and  lifly  cents  for  calendar  fees  in  one  action. 
The  clerk  ahnll  not  put  a  cause  upon  the  calendar,  for  trial  by  A 
jury,  until  the  fi-e,  H|)cclhed  In  thia  subdiviaion,  is  paid  to  blm.  for 
tbe  use  of  the  slicriff.  And  where  the  caiine  ia  tried  nt  a  snbae- 
uiient  term,  without  a  new  note  of  issue,  as  pn'scribed  in  sectioD 
9T7  of  thia  net.  the  parly  ninving  the  trial  must  pay  to  the  cink, 
for  tbe  uae  of  the  slieriff,  the  calendar  fee  or  fees  remaining  na- 
paid.    The  provisions  of  this  sutMJiviaion  shall  not  be  appUc&Ue 


5.  For  notifying  jurors  druwu  to  attend  upon  a  writ  of  inquiry, 
or  to  try  the  validity  of  a  clnim  to  personal  property,  •eiacd  hy 
virtue  of  a  warrant  of  attachment  or  an  execution,  or  in  obe- 
dience to  a  precept  issued  by  commissioners  appointed]  to  inqnicc 
concerning  the  incompetency  of  a  person  to  manage  himself  or  ki* 
affaire,  in  consequence  of  idiocy,  lunacy,  or  habitual  drunkennea 
or  in  any  case  not  provided  for  in  the  last  preceding  subdiTiaion  oi 
this  section,  inctuiling  the  mailing  and  return  of  the  inquisitior 
when  required,  for  each  juror  notified,  tweniy-fire  cents.  F<i 
attending  a  jur^,  when  required,  in  such  a  case,  two  dollars. 

6.  For  receiving  an  execution  a^tainst  properly,  entering  it  in 
his  hooks,  searching  for  property,  and  pnetage  od  the  return.  whMi 
ninde  through  the  post-office,  lifty  cenU.  If  required  by  tbe 
sheriff,  that  fee,  together  with  his  fee  for  returning  the  esecutkB, 
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miut  be  pstd,  by  the  person  In  whow  behalf  the  exeratioii  !■ 
isaued,  at  the  time  when  it  la  dejivered  to  the  sheriff,  who  ia  not 
bound  to  execute  it  anless  the  lee  is  so  paid.  For  mllesBe  upon 
an  execatioo,  lor  each  taile,  going  011I7,  ten  cents;  to  be  computed 
asprescribed  in  BubdiTlsion  first  of  thia  section. 

7.  For  collecting  money  by  virtue  of  sii  execution,  a  wHirsnt  of 
attaduuetit,  or  an  attachment  for  the  payment  of  money  io  an 
Bctjon  or  a.  special  proceeding;  or  by  virtue  o(  a  warrant  for  the 
collection  of  money,  issued  by  the  comptroller,  or  ^  b  county 
trc««arec:  in  soy  connty  except  New- York,  Kings,  or  Westcbrster, 
three  per  centum  upon  the  sum  collected,  not  exceeding  two  hun- 
dred and  fifty  dollars,  and  two  per  centum  upon  the  resldne  of 
Ilie  sum  collected;  and  in  either  ot  the  counties  of  New-YorS, 
King*,  or  Westchester,  two  and  one-half  per  centum  npon  the 
snm  collected,  not  exceeding  two  hundred  and  fifty  dollars,  and 
one  and  one-quarter  per  centum  upon  the  residue  of  the  sum 
collected;  and  also,  where  en  execution  is  stayed  after  a  levy,  by 
order  ot  the  court  or  otherwise,  or  where  a  levy  Is  upon  a  live 
animal,  or  ^edlly  perishable  property,  such  additional  compea- 
*atk>a,  for  his  trouble  and  exaensee  in  taking  care  of  and  preserv- 
ing the  property,  as  the  court  or  a.  Judge  thereof  allows.  Where 
s  settlement  is  made  after  a  lev^  by  virtue  of  an  execution,  the 
sheriff  is  entitled  to  poundage  npon  the  value  of  the  property 
levied  npon,  not  excepding  the  sum  at  which  the  settlement  is 
made,  and  to  the  addition^  compensation,  if  anr,  provided  for  in 
this  subdivision. 

8.  For  advertising  real  or  personal  jwoperty  for  sale,  by  virtue 
of  an  execution,  warrant  «f  attachment,  or  other  warrant  speci- 
Sed  In  the  last  preceding  subdivision,  two  dollars,  unless  it  is 
stayed  01  settled  before  sale;  and  In  that  case,  one  dollsr. 

0.  For  making  duplicate  certificates  of  the  sale  of  real  pro?- 
ertr,  by  virtue  of  on  execution,  twenty-flve  cents  for  each  folio. 
For  drawing  and  executing  a  conveyance,  npon  a  sale  ot  real 
property,  two  dollars,  to  be  paid  by  the  grantee.  The  sheriff  Is 
alto  entitled  to  the  printer's  fees,  as  prescribed  by  law,  paid  by 
him  for  the  publicallou,  not  more  than  six  weeks,  of  a  notice  of 
the  sale  of  real  property,  and  he  may  require  the  party  directing 
the  sale  to  advance  the  printer's  fees,  in  which  case  he  must  re- 
pay the  same  out  of  the  proceeds.  Where  the  notice  la  published 
more  than  six  weeks,  or  the  sale  is  postponed,  tlie  expense  of 
eontlnning  the  publication,  or  of  publishing  the  notice  of  post- 
ponement, must  be  paid  by  the  person  requesting  It.  Where  two 
or  more  executions  against  the  property  ot  one  Judgment  debtor 
are  in  the  hands  of  the  sheriff,  at  the  time  when  the  property  is 
Srst  advertised,  the  sheriff  is  entitled  to  printer's  tees  upon  only 
one  execution,  and  he  must  elect  upon  which  execution  he  will 
receive  the  same. 

10.  For  returning  any  mandate,  which  he  Is  required  by  law  to 
return,  twelve  cents.  For  a  certified  copy  of  an  execution,  and 
of  the  return  of  satisfaction  thereupon,  delivered  as  prescribed 
in  section  1266  of  this  net,  twenty-flve  cents. 

11.  For  posting  and  publishing  the  notice  of  sale,  selling,  and 
conveying  real  property,  in  pursuance  of  a  direction  contained  in 
a  judgment,  the  iixe  fees,  as  for  the  same  services  npon  the  sale 
of  real  property  by  virtue  of  an  eiocntion;  but  where  real  prop- 
erty Is  sold  under  a  Judgment  in  an  action  to  foreclose  a  mort- 
gam,  the  sheritTs  entire  compensation  cannot  exceed  fifty  dollars. 

12.  For  taking  a  bond  for  the  liberties  of  the  Jail,  one  dollar. 
For  taUng  any  other  bond,  or  any  unaertahlng,  which  he  la  an 

OBT 
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thorized  to  take,  fifty  cents.    Tor  a  certified  eopT  of  "O^  * 
or  undertaking,  tweDtj-Iive  cents. 

13.  For  eipcatlnE  any  mandate,  reqnirtng  him  to  put  m  p 
into  poHBeHsioa  o(  real  property,  otber  tbaa  a  warrant  ope 
ID  subdivielou  eighteenth  of  this  tection,  and  remoTios  um 
Bon  in  poaaeBsion.  one  dollar  and  fiftr  i^nts,  and  the  satoe  i 
fees  QH  upon  the  service  of  a  Bummons. 

14.  For  each  person  committed   to  or  discfaarsed   froBB  p ^^ 

in  an  action  or  a  special  proceeding,  one  dollar,   to   be-  paid  I 
the  person  nt  whose  instance  he   is  imprisoned.     For  aliirfh 
hefore  an  officer  for  the  purpose  of  Bturenderlus  a  prtoone^ 
receiving  into  custody  a  prisonei'  anrrendered,   in  exoneratiiM 
his  bail,  including  all  bis  seiriceB  upon  eiuii  a   Barread^  «r  M 
eeipt,  one  dollar. 

15.  For  iiltending  a  view,  two  dollars  for  each  day,  aad 
travelling,  goin^  and  returning,  eight  cents  for  pach  milp. 

IG,  For  bringing  up  a  prisoner,  upon  a  writ  of  habeas  coma 
inquire  into  tlie  oauRe  of  detention,  ooe  dollar  and   fifty  . 
and  for  travetliiig  to  and  fiom  the  jail,  twelve  cents  tor  m^ 
For  bringing  up  a  prisoner,  upon  any  other  writ  of  h«beaa    - 
the  same  fees;  and  for  attending  the  coort  or  jndge  " 
one  dollar  for  each  day.    The  sberifC  is  entitled,   in   ^ 
the  sums  apccified  in  this  BnlvdiviBion,  to  his  actual  and 

.  For 


>re«dhiiB 
?  thutif 


>  allow^  by  law  to  n  constable  for  those  mi  liiW 
18.  For  e>iecuting  a  warrant,  to  remove  any  peraou  fron  IMW 
liclouging  to  the  people  of  the  State,  or  to  Indfana,  aocb  a  iM 
ns  the  comptroller  audits,  and  cerllnes  to  be  a  reasonable  en> 
pensation. 

ID.  For  giving  notice  of  any  general  or  special  election,  to  i 
the  officers,  to  whom  be  Is  required  by  law  to  give  aoch  a  notica 
one  dollar  for  each  town  or  nnrd.  in  addition  to  the  expmar  ■ 
publishing   the   notices,   ufl   required   by   law:    payable    'rom  1* 
county  treasury. 

20.  For  notifying  coiiHtHblt>8  lo  attend  a  coart.  fitly  cent*  Mr 
each  constable  notified.  I 

21.  For  nllending  a  term  of  n  court,  which  he  is  rpqnired  1^ 
law  to  attend,  for  each  day.  three  dollnrs. 

L.  ISTl.  ri.  4IE  <e  Edm.  ST|.  t  1.  iin'i]:  ),.  1BTS.  rh.  SB;  2  R.  S.  CM.  11^ 
■Dd  aahMqaeDt  HcIkiDs;  •)»,  L,  IBM,  cb.  Xas.  I  1  (4  Bdm.  VHW. 

i  3S08.  The  laat  scotloB  «iiKll>ed. 

The  last  Hection,  except  the  limitation  of  amount  contained  ll 
Ruhdivision  eleventh  thereof,  lioes  not  affect  any  special  Btatat4V 
provision,  remaining  unrepealed  after  this  title  takes  effect,  l^ 
Inting  to  the  fees  and  expenses  of  the  sheriff  of  the  city  aal 
county  of  New-York,  or  the  HheriS  of  the  county  of  Kings. 

L.  isas.  rh.  BeS,  f  S:  I..  IST3.  rb.  IM,  |  2;  L.  18T4,  ch.  101  snd  1^  >•>% 

I  3800.  Id.i  kovr  eollerted. 

The  foes  of  n  sheriff,  upon  an  exectltion  against  property,  otlMT 
than  those  with  respect  lo  which  it  is  specially  pre8(3ibed  W 
statute,  either  that  they  must  be  paid  by  a  particular  pervoB,  m 
that  they  may  be  included  in  the  costs  of  the  party  in  whoae  farw 
the  execntlon  ia  issued,  mutit  l>e  collected  by  virtue  of  the  excel; 
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tioti.  In  tbe  lanw  mannpr  as  the  edio  tbereln  directed  to  be  cot 
lect«d. 

2  B.  a.  U4,  I  38. 

f  S810.  Coroaer'*  fecB. 

A  coroner  is  entitled,  lor  the  servlcM  gpedfied  In  this  tection, 
to  the  tollowiDK  fees: 

J,  For  performing  any  duty  of  a  sheriff,  in  an  aeliou  or  a  siiecial 
I»Toceedlng,  in  which  the  sheriff  is,  for  any  cause,  disqualiHed,  tlie 
name  fees  to  wijich  u  sheriff  ix  entitled  for  tbe  same  BerviLfs. 

2.  For  conGning  a  sberiff  in  a  hoiisp,  b;  virtae  of  a  mandate, 
and  maintaining  him  while  there,  two  dullare  for  each  day,  lo 
be  paid  by  the  sheriff,  before  he  is  entitled  to  be  diachurged, 

2  B.  e.  MT.  I  3S  (2  Edm.  686);  I^  ISTS.  ch.  833. 

I   S811.  [Am'd,   IBMC]    tMsBOBrapber's   f«ea, 

EJzcept  where  otherwise  agreed,  or  when  special  prorision  la 
otherwise  made  by  statute,  a  atenographer  ;3  entitled,  for  a  copy 
fally  written  out  from  bis  stenographic  notes  of  the  testimony, 
or  B,nj  other  proceeding,  taken  in  an  action,  or  a  Bsecinl  proceed' 
iug  in  a  conrt  of  record,  or  before  a  judge  or  Justice  thereof,  and 
ruFnished,  npou  request,  to  a  party  or  hia  attorney,  to  the  fol- 
lowing fees  for  each  folio:  In  a  trial  term  of  the  su- 
preme court,  or  at  a  special  term  of  tbe  supreme  court 
in  the  third,  fonrtb,  fifth,  sixth,  seventh  or  eighth  Judicial  dia- 
trids,  six  cents;  in  any  other  court  or  conrts,  ten  cents;  and  for 
the  copy  of  the  testimony  required  to  be  made  in  any  proceeding 
for  the  records  of  the  surrogate's  conrt  of  either  of  tbe  counties 
of  New  York  or  Kinfrs,  ten  cents;  and  the  aarrogate  may  order 
that  the  lees  for  such  record  copy  be  paid  oat  of  tbe  eatate  to 
which  the  proceeding  relates. 
U  18SC.  di.  M«. 

I  8312.  [ABf«,  1S8I,  IWU,  18W.  1W>S.1  CompeliBaUoii  at 
drpnty  ahrrlBa  and  eonslablpii  ntleudluit  ooupIk. 

A  constable  or  a  deputy  sherifl'  Eh  entitled,  for  attending  a  sit- 
ting of  a  court  of  record,  puntuunt  to  n  notice  from  the  sheriff, 
to  the  following  feca:  For  each  day's  actual  attendanL-e,  in  any 
cnuoty  In  the  state,  two  dulturH.  except  that  in  the  counties  of 
.Vlhnny  and  Ueneaee  the  comjieiiKati'iu  shall  be  three  dollars,  and 
mileage  na  allowed  by  law  to  triul  jnrors  in  courts  of  record, 
and  except  also  in  the  count]'  of  Westchester,  where  the  com- 
pensation ahnll  l>e  three  dollars  per  day.  Those  fees  must  be 
paid  by  the  county  treasurer,  upon  the  production  of  the  certifi- 
cai<'  of  tbe  clerk,  atuting  the  unmbor  of  days  that  the  couatable 
or  deputy  sheriff  nttendcil.  But  the  provisions  of  thia  section 
ahall  not  be  Rpplicuble  to  the  counties  of  Kings.  New  York  and 
Erie.  All  other  acta  or  section  o(  acts  conflicting  herewith  are 
hereby  repealed. 


,.   18M.   • 


I  3813.  Fees  •!  trlai  Jnrors. 

A  trial  Juror,  in  an  action  or  u  apccial  proceeding,  in  a  <-ourt 
of  reconi,  is  entitled,  except  an  othcrwiHe  spei'Milly  preBcribed  l>y 
Htatute  lu  a  particular  court,  or  a  particular  connty.  to  the  fol- 
Iniring  fees:  twenty-live  cents  for  each  cause  in  which  he  ia  em- 
pauclletl,  tt)  be  paid  by  the  party  noticing  tbe  cause  for  trial;  or. 


r 


H  3314-16  AMOUNT  OF  FEES.  o.  21.  t.  r. 

it  it  iH  iKiliitil  by  mure  thuii  uiii-  iiHriy,  liy  Ihf  |>Brtf  wIiinu  ihf 

<.-oiirt  dircr'tB  to  pay  it. 
a  R.  S.  «3,  I  3T  (3  Edm.  e63J. 

I  3ai4.  [AD'd,  1H87,  18&8,  181»9,  IBOO.  1B03.]  flapcrrlaws 
aktir  nakc  BllowaBce  to  srand  Mid   trial  Inrora. 

Id  the  countiex  wilhin  the  citj'.  of  Netr  York  the  muuiri^l 
BiiRpniblj,  and  in  any  other  couiity  the  buurd  of  sujierTisun. 
may  direi^  that  a  sum,  not  exceeding  two  dollnre  in  addittoit  t<> 
the  feeB  preBcribed  iu  the  last  sectiou,  or  in  any  other  statut<irT 
proTiBion,  be  allowed  to  each  grand  juror,  and  each  trial  inmr 
for  'each  day'H  Bltendaace  at  a  term  iif  a  <'ourt  of  record,  of 
civil  or  criminal  jurisdiction,  held  within  their  eounty,  excein 
that  in  the  connty  of  Westchester  and  the  counties  of  BocUsimL 
Orange,  Brie,  Niagara.  Ontario  aud  Genesee  grand  and  triel 
jurors  may  be  allowed  a  H»m  by  the  board  of  supen-iBorf  not 
cxrppding  three  dollars  for  a  day  in  addition  to  the  other  fees  pre- 
xcribcd  by  the  last  section.  If  a. different  rate  is  not  othcrwive 
t-Mt  a  bulbed  iih  herein  provided,  eaeh  juror  is  entitled  to  fur 
cpnlH  for  each  mile  necessarily  traveled  by  him  in  going  to  and 
returniuR  from  the  term;  but  such  manicipal  assembly  or  tmaril 
of  Huiicrvisors  may  establish  a  lower  rate.  A  Juror  is  entitle<) 
to  mileage  for  actual  travel  once  in  esc-h  oalcndar  week  ilorins 
the  term,  except  that  iu  the  coDnties  of  Queens,  Roclciand  and 
Orau)ie  grand  and  trial  jurors  may  be  paid  four  cents  a  mile 
for  each  mile  neeessarily  traveled  in  going  to  and  returning  fi"r 
each  day  of  ai^iial  travel  during  the  terra  in  lieu  of  any  other 
mileage.  The  num  so  established  or  allowed  must  be  paid  by 
the  county  treasurer  upon  the  certificate  of  the  clerk  of  the 
court,  ataling  the  number  of  days  that  the  Juror  ■ctually  at- 
tended, and  the  number  of  miles  traveled  b.v  him  In  order  to 
attend.  The  amount  so  paid  must  be  raineil  in  the  same  man- 
ner as  other  county  charges  are  raised. 

2  R,  S.  043.  I  3T.  aDi'd,  K  1§M,  cb.  SOT  (H  I!:dm.  Tie),  am'd.  t.  1807.  rt. 
13;  L.  laas.  cb.  393:  L.  issg,  ell.  43«:  L.  1900.  rb.  nSS:  L.  190S.  Ota.  3<r. 
In  fffcrl  Sept.  1,  1903. 

1  S81S.  Id.f  rafnt  p^r  apon  protracted  trlala. 

Where  the  trial,  by  a  jury,  of  nn  iKsue  of  fact,  iu  either  a  rivil 
or  a  criminal  action  or  special  proceeding,  in  a  court  of  rerord. 
occupies  more  than  thirty  days,  the  court,  by  an  order  enter«i 
in  the  minnten,  may  fii  and  allow,  to  each  jnror,  such  an  csirn 
compensation  as  it  deems  reasonable,  for  his  services  thereupon: 
the  amount  of  which  compensation,  together  with  the  expemaes. 
actually  and  necessarily  incurred,  for  food  for  the  jurors  dnring 
the  trial,  is  a  county  charge. 

L.   1STB.  eta.  KM.  aai'd. 

I  S81A,  jHr»v>a  fees  1>  apcclal  pvoec«4lBCa. 

A  trial  juror,  sworn  in  a  special  proceeding,  before  a  jndM  of 
a  court  of  record;  or  ujion  a  writ  of  inquiry;  nr  upon  a  tri«,  be- 
fore a  sheriff,  of  a  claim  to  personal  property,  seised  by  virtue  of 
a  warrant  of  attachment  or  an  execution;  is  entitled  to  twenty- 
five  cents,  to  be  paid  by  the  person  nt  whose  instance  the  jury 
is  empanelled. 

2  B.  8.  64.1,  part  of  |  3T. 


b,  Google 
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I  SSir.  (Am'd,  190O.]  Pees  of  yrlnten. 

Kicfpt  UK  othprwixe  HptM-ially  pn-scribeO  by  Inw,  tbo  proprietor 
of  B  new!<])ui>or  Sk  entitM.  (ur  piibliHhtiiK  riiiuuiouh,  nntii^.  order, 
citation  or  oth^r  advertiBemoDt,  required  by  law  to  be  published, 
otfapr  tbau  the  Hes^ion  lawH,  for  eiicb  folio,  to  Beventy-GTO  centa 
for  the  firat  insertion,  and  Gfty  ceotR  for  eai-h  ^tibsequent  iDsertion. 
In  countitie  containiut;  wholly  or  partiully  cilioR  of  the  first  i-Ishm, 
the  proprietor  of  a  newspaper  is  entitled  for  piibliHhlut!  finch  no- 
tices, matters  and  adTertiBemcntB  aforesaid,  other  than  the  seflsioii 
laws,  for  each  folio,  to  ooe  dollar  for  the  first  lnnertion.  and 
«eventy-fire  (^nts  for  each  subsctiiient  insertiou.  The  iH>mpeii- 
sation  for  publishioK  the  Besnion  Inwa  taunt  be  fixed  by  the  board 
of  Bopervisora  at  not  more  than  fifty  cents  tor  each  toKo. 

L.  un.oli.  WMBdm.imi:  L.  19aa,  ob.  891  (7  Bdm.  1S»!  L.  1«Tt.  cti.  II*  «  Bdm.  xn)| 
I>  l«Olt  idi,  W.    In  affect  AprU  11.  IBCO. 

I  S8I8.  WltBcaaea'  tecB  ■•■ersllr. 

A  witness  in  ao  acHoti  or  a  special  proceeding,  attending  before 
a  court  of  record,  or  a  judge  thereof,  la  entitled,  except  where 
another  fee  is  specially  prescribed  by  law;  to  fifty  cents  for  each 
day's  attendance;  and,  if  be  resides  more  than  three  mitc^  from 
the  place  of  attendance,  to  ^ht  cents  for  each  mile,  going  to  the 
place  of  attendance. 

L.  ISi),  oh. »(,  IB  (IBdn.  MB). 

t  8819.  14.;  OB  dcFO'ltloB  to  be  vac4  la  SBOtber  Sl*te. 

A  witness,  attending  before  a  com  mission  et  or  an  officer,  au- 
thorized to  take  his  deposition  to  be  used  without  the  Ktate,  in  n 
case  other  than  one  specified  in  section  3327  of  this  net,  is  eatitli'd 
to  two  dollara  for  each  day's  actual  attendance  and  to  eight  cents 
for  each  mile,  going  to  the  place  of  attendance. 

>  B.  B.  as.  Ill,  un'd;  L.  len,  Ob.  t8.i  a  (7  Edm.  IS). 

I  saao.  [Aa'd,  IS&a,  inm,  19«a.]  ReoelTcr'a  eommlSBlOB. 
A  receiver,  eicept  aa  otherwise  apecially  preacribed  by  statute, 
in  entitled.  In  addition  to  his  lawful  expenxcK.  to  audi  cuiniuis- 
<iion«.  not  exceeding  five  per  eentum  upon  the  anins  reccivecl  nnd 
disbursed  by  him,  ns  the  conrt  by  which,  or  the  JiiifKc  by  whiim  he 
la  nppointe^l.  allows.  But  if  in  any  case  the  coiuniiKKiiins  of  n 
ti'inporary  or  permanent  receiver,  so  computed,  shall  not  nmouiit 
to  one  hundred  dollara.  said  r^niirt  or  judge  may.  in  its  or  his 
difwretlon.  allow  said  receiver  such  a  sum.  tint  execedlint  one 
hundred  dollars,  for  hia  comniiaaiona  as  shall  be  <'onunensnrafi' 
with  the  services  rendered  by  said  receiver.  Any  nvetTer,  ns- 
riftnee.  irnardian.  trustee,  committee,  executor,  administrator  or 
IMTHou  appointed  nnder  section  nincty-one  of  the  real  pruperty  latt- 
er under  section  eight  of  the  personal  property  law  rerjulnil  by 
law  to  give  a  bond  as  such  may  include  na  n  part  of  his  Inwrul 
eommitBdons  such  reasonable  sum  not  pKceeding  o 
per  nnnnm  npon  the  nmonnC  of  auch  bond  paid 
KM  Bueh  court  or  Jndge  allows.;^    "  '"  ~ 

I^  1802,  cb.  46S;  L.  IBOe.  Kb.  M:  iTH 

I  SSZl.  PecB  of  o*aBtr  treKaarev  and  diBmberlala  of  New 
Tovk. 

A  county  treasurer,  or,  la  the  city  and  county  of  New  Yorli.  tbi- 
ebainberlain,  is  entitled,  for  the  services  apecilied  in  this  section, 
to  the  followlDK  fee*! 


AMOUNT  OF  FEES. 


Fur  pHfiug  out  the  saiu^,  one-half  of  odb  per  ceutum,  npon  tbr 

For  inresting  moner,  purHuant  to  the  direction  of  a  court,  on*- 
hnlf  r>r  one  per  eentum  upon  the  sum  invested,  not  exceeding  two 
buudrinl  dollars,  and  one-quarter  of  one  per  eentum  upon  the 
exoeRs,  over  two  hundred  dollars. 

For  receiTuig  the  interest  upon  an  InTestment,  and  paying;  the 
Hame  lo  the  permm  entitled   thereto,  one-haif  of  one  per  <.fDtDm 
upon  tlio  interest  so  received  and  paid. 
)R,  B.  (39,  iSOUEdm.MD.andL.  lB4g,cta.n7(4Silm.gn). 

I  83SS.  Fee*  of  a  instlce  of  the  peace. 

A  justice  of  the  peaee  in  entitled,  for  the  services  specified  in 
this  section,  to  the  foUowinK  fees: 

1.  In  an  action  brought  before  a  justice  of  the  peace. 

For  a  summons,  twenty-Bre  cents. 

For  an  order  of  arrest,  twenty-five  cents. 

For  a  warrant  of  attaclimenc,  twenty-five  cents. 

For  a  requisition  in  au  action  for  a  chattel,  twentr-five  cents. 

For  a  subpoena,  including  all  the  names  inserted  therein, 
twenty -five  ceiits. 

For  the  ackiiowliilKnx'iit  of  a  power  of  attorney,   twenty-GTe 

For  taking  an  ulQdavit,  or  administering  an  oath,  ten  cents. 

For  drawing  an  nOldavit,  application,  or  notice,  require  by 
statute,  live  cents  for  each  folio. 

For  drawing  u  liouil  or  an  undertaking,  twenty-five  cents. 

For  hearing  nn  application  for  a  commission  to  examine  one  or 
more  witneHses',  fifty  cents. 

For  au  order  for  such  a  commission,  and  attending,  settling,  and 
certifying  interrogatories,  fifty  cents. 

For  hearing  an  application  to  discharge  a  defemlant  from  ar- 
rest, or  to  rai'Dte  or  modify  a  warrant  of  attachment,  or  increaae 
the  plaintifTs  ni'cnrity  thereupon,  fifty  cents. 

For  nn  ailjournnieiit,  exi-ept  where  it  is  made  by  the  Justice 
upon  his  own  motion,  tweuly-five  cents. 

For  a  venire,  twenty-flve  cents. 

For  enipauelliug  and  swearing  a  jury,  twenty-five  cents. 

For  bearing  the  piaintirTs  evidence,  where  the  defendant  doeii 
not  ap|>eur,  twenty-five  cents. 

For  the  trial  of  a  demurrer.  tweuty-Bve  cents. 

For  till'  trial  of  an  issue  of  fact,  where  the  defendant  appears, 
seveutj'-five  cents. 

For  receiving  and  entering  the  verdict  of  a  jury,   twenty-five 

For  entering  judgment,  tweut.v-five  cents. 

For  filing  each  paper  reiiuircd  by  statute  to  be  filed,  Bve  cent& 
For  II  transcript  of  a  judgment,  twenty-five  cents. 
For  u  copy  of  any  paper  for  "which  a  fee  is  not  exprestily  pre- 
scribed by  law.  six  cents  for  each  folio. 
For  an  execution,  or  the  renewal  of  in  execution,  twenty-five 

For   iiiakiug  a   return  upon   an  appeal  from  a  judgmetit.  t«-u 
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For  an  order,  directing  hh  acrtiun  or  a  .Hpepinl  pr(>cpodiiiK  'o  ^■ 
foiitinued  before  another  jastice,  twenty-live  cents. 

For  services  when  aseociated  with  another  justice,  in  any  cane 
wh^rc  a  fee  therefor  is  not  expressly  prescribed  by  law,  tor  each 
day  actually  spent,  two  dollars, 

2.  In  a  special  proceeding,  or  an  action  not  broiiglit  btfiirc  ii 
justice  ot  the  peace. 

For  a  warrant.  Id  a  case  where  a  fee  therefor  is  not  <');priiuily 
prescribed  by  law,  twenty-five  cents. 

For  a  warrant  for  the  apprehension  of  n  person  i-harKed  with 
being  the  fnther  of  h  ba-ttard,  (irty  cents;  for  indorsiuB  ci  wnr- 
rant,  issued  from  another  county,  twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any  case 
where  a  fee  therefor  in  not  expressly  prescribed  by  law,  for  each 
day  actually  spent,  two  dollars. 

For  a  precept  or  other  mandate,  whereby  n  special  pro.iH'ilJng 
is  commenced,  in  a  case  where  a  fee  therefor  is  not  specially  prc- 
Hcribed  by  law.  twenty-five  cents. 

For  a  view  of  real  property,  in  a  cose  where  it  is  retiuireil  by 
law,  fifty  cents. 

For  a  warrant  ot  attachment  to  arrest  a  delinquent  juror  or 
■witness,  twenty-Bve  cents. 

For  drawing,  signing,  and  depositing  with  the  clerk,  n  ininulu 
or  record  of  conviction  of  such  a  juror  or  witness,  or  of  any 
l>erson  for  contempt,  in  any  case  where  a  fee  therefor  is  not 
Hpeeially  prescribed  by  law,  fifty  cents. 

For  an  execution  upon  such  a  conviction  before  him,  twenty-five 

For  drawing,  copying,  and  certifyiog  a  bond,  an  umlertnkins,  n 
recognizance,  or  other  written  security,  and  filing  the  s>itne  with 
the   county  clerk,   or  other  officer   with   whom  it  must  be  filed, 

For  a  warrant  of  commitment  for  any  cause,  twenty-live  cents. 

For  a  subpoena,  including  all  the  names  inserle<l  therein, 
twenty-five  cents. 

For  a  precept  to  notify  a  jury,  fifty  ccTits. 

For  empanelling  and  swearing  a  jury,  twenty-five  cents;  except 
in  proceedings  to  alter  or  lay  out  a  highway,  in  which  case  he  is 
entitled  to  two  dollars. 

For  hearing  the  matter  concerning  which  a  jury  Is  cnlle<l,  fifty 

For  receiving  and  entering  the  verdict  of  the  jury,  and  the  order, 
if  atiTi  thereupon,  twenty-five  cents. 

For  any  service  tor  which  a  fee  is  not  expressly  allowed  by  this 
snbdiTfsion,  and  for  which,  if  rendered  in  an  action  bcfoi'c  a  juK- 
Uce,  a  fee  is  allowed  by  the  first  subdivision  of  this  seition,  the 
fee  allowed  in  such  an  action  for  the  same  service. 

For  taking  the  deposition  of  a  witness,  upon  an  order  made,  or 
commission  issued,  by  a  court  of  record  of  the  State,  or  a  court 
In  another  State  or  territory,  or  a  foreign  country,  ten  cents  for 
each  folio. 

For  making  the  necessary  relum  anr]  nTtific-ate  thcretc),  fifty 
centB. 

For  taking  an  affidavit  or  adminiKt 
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to  the  fotlowinR  teea: 

1.  lu  Bu  nction  bronj^ht  before  a  justii^  of  the  pea«,  or  in  ■ 
iustlVes'  pourt  of  a  city. 

For  Herving  a  summons,  twenty-five  cents. 

For  Bervian  a  HLiiumons  nnd  eiecuting  an  order  of  arrest,   one 
dollHr. 
For  [leryiiig  a  aummonn  and  levying  a  warrant  of  ^ttaehmpnt. 

For  serrinK  a  Bunimonn  and  atBdavlt.  and  executing  a  requisi- 
tion, in  an  ai'tioD  for  a  chatte],  one  dollar. 

For  serving  aii  order,  directing  the  action  to  be  ooutinued  beforp 
a  juHtioe,  other  than  the  one  before  whom  it  is  pending,  and  for 
iiltendint;  before  the  latter,  fifty  cents,  and  fifty  cents  in  addition 
if  he  so  attends  n'itb  a  person  in  his  cnatody. 

l<'or  collectiug  money  by  virtue  of  an  execution,  for  every  dollar 
collcjted,  to  the  amonut  of  fifty  dollars,  five  cents;  for  every  dol- 
lar ciillccted  over  fifty  dollars,  two  and  one-half  cents.  When- 
a  judgment  or  an  execution  is  settled  after  a  levy,  the  constaUe 
is  entitlcit  to  poundage  upon  the  sum  nt  which  the  settlement  in 
mitde,  not  exceeding  the  value  of  the  property  levied  upon. 

For  each  mile  necessarily  trnvelled,  going  and  returning,  to 
serve  a  summons  or  to  serve  or  execute  any  other  laandate.  ei- 
I'cpt  a  venire,  the  distance  to  be  computed  from  thi^  place  of 
sbodc  of  the  person  served,  or  the  place  where  it  ih  served,  to 
the  place  where  it  is  returnable,  fen  cents;  but  where  two  or 
more  mandates  in  one  nction  are  served  or  executed  npon  one 
journey,  or  where  a  maudntc  is  served  upon  or  executed  agaiUHt 
two  or  more  persons  in  one  action,  he  is  entitled,  in  all,  to  only 
ten  cents  for  each  mile  necessarily  travelled. 

F'or  notifying  the  plaintiff  of  the  execution  of  au  order  of 
arrest,  twenty-five  cents;  and  for  going  to  the  plaintiff's  rvsidence. 
or,  if  he  is  found  elsewhere,  to  the  place  where  he  in  found,  to 
serve  such  a  notice,  for  each  mile  travelled,  going  and  returning. 

For  subpoenaing  each  witness,  not  exceeding  four,  twenty-Gre 

For  notifying  the  jurors  to  attend  a  tnal,  one  dollar  end  fifty 

For   taking   charge  of  a  Jury   during  their  deliberations,   fifty 

Where  witnesses,  not  exceeding  four,  are  subpoenaed  by  any 
person  other  tban  a  constable,  the  fee  therefor  is  thirteen  cents 

2.  In  a  special  proceeding. 

For  notifying  Jurors  to  attend  to  assess  damages,  in  proceedings 
relating  to  highways,  two  dollars. 

For  notifying  jurors  to  attend  in  any  other  ease,  unless  a  fee 
therefor  is  specially  prescribed  by  law,  for  each  person  notified. 
ten  cents;  and  for  each  mile  actually  and  necessarily  travelled, 
going  from  and  returning  t*  his  place  of  residence,  ten  cents, 

Por  serving  a  precept  or  other  mandate,  by  which  the  special 
proceeding  Is  commenc(>d,  twenty-five  rents. 

For  serving  a  warrant,  in  any  case  where  a  fee  dier«for  is  not 
specially  prescribed  by  law,  fifty  cents. 
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For  HerviDe  an  order,  directing  tbe  special  pro(:pe(ling  to  be 
coDtinued  before  a  justice  other  than  the  ooe  before  whom  it  ia 
peading,  and  foe  atleudiug  before  the  latter,  with  or  without  a 
person  iu  his  ouatody.  ooe  dollar. 

For  arresting  and  committing  any  iwrijon,  pursuant  to  procesB, 

For  subpoenaing  each  witneas,  not  exceeding  four,  twenty-fiTe 

For  each  mile  □ecessarily  travelled,  goiog  and  returning,  to 
serve  or  execute  a  mandate,  the  distance  to  be  computed  from 
tbe  place  where  it  la  served  or  executed,  to  the  place  where  it  U 
returnable.  uuieBS  s  different  rate  of  travel  fees  upon  the  service 
or  eiceution  thereof  is  specially  prescribed  by  statute,  ten  cents. 
Where  two  or  more  mandateH  are  served  or  executed  in  one 
spe<'ial  proceeding,  the  limitation  upon  the  amount  of  travri  fees 
specified  in  the  last  preceding  subdivision  applies. 
L.  UO.ebTao,  1 1  ITBdm.  «iri;  L.  1^  Ota.  SU.  1 1. 

I  83X4.  Id.)  BBdaTlt  upon  claln  lor  triivel  (eca. 
A  constable,  who  charges  any  traveiliog  fees,  must  show,  by 
affidavit,  that  the  travel  was  necessary,  to  perform  the  service 
with  respect  to  which  it  is  charged;  that  no  more  miles  are 
charged  for,  than  were  actually  and  in  good  faith  travelled  for 
that  purpose;  that  he  had,  at  the  time,  no  other  official  or  priratv 
business  upon  the  route  so  travelled;  and  that  the  travelling  fees 
are  charged  upon  one  mandate  only,  which  must  be  attached  to 
or  described  in  the  affldavit.  The  juatice  taxing  the  fees  must 
be  satisfied  that  the  miles  charged  for  were  actually  and  neces- 
sarily travelled,  as  stated  in  the  affldavit. 
L.I8W.  cta.m,  ll(IB>lin.U(l). 

I  SSSD,  Jnatlce^ii  ooart,  fees  upon  a  coaanlaslon. 

A  party  recovering  costs  in  an  action  before  a  justice  of  the 
peace,  in  whose  behalf  a  commission  has  been  issued,  and  who 
Introduces  in  evidence  a  deposition  takeu  thereunder,  is  entitled 
to  recover  bis  actual  disbursements  thereupon,  not  exceeding  the 
following  sums:  eommissioner's  fees  for  taking  and  returning 
testimony,  one  dollar;  each  subpoena  issued,  or  oath  administered, 
by  the  commissioner,  six  cents;  expense  of  serving  each  sub- 
poena, twenty-five  cents;  each  witness's  fees  (or  each  day's  at- 
tendance before  the  commissioner,  twenty-five  cents;  postage  tor 


I  SS96.  Id.  I  JvroFs 

Except  as  otl 
fied  to  attend  ai       ,  ...,_.   

ing  and  serving  upon  the  trial  of  an  action  or  the  hearing  of  a 
apecial  proceeding,  before  a  justice  of  the  peace;  and  to  ten  cents 
for  attending  to  serve,  where  be  is  not  sworn. 

SB.  B.  MS.I2SS|!Bdm.  m);I.lM«,  cti.  IM.I*(eE<lm.K«). 
I  SS37.  Id.)  witDCHeB'  fe». 

A  witness  is  entitled  to  twenty-five  cents  for  each  day's  actual 
ftttendRnce,  before  a  justice  of  the  peace,  in  an  action  or  a  special 
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proci>ediDK.  or  before  a  oommiBaioner  HppoiDted  by  a  juHriri'  <>r 
the  peace,  or  before  a  jitstice  of  the  peai-e  taking  a  deposition  tn 
be  used  in  a  coart,  not  of  record,  of  another  State,  or  a  territorj 
of  the  United  States. 

PaRori3».R.B.,anilllOaf  Ktof  IM«. 

I  aaan,  Id.i  fees  to  be  vald  beforr  Hepvlrea  rrndprvd. 

A  juHtice  of  the  peace,  or  a  couKtuble,  jiiror.  or  nittiPHK.  Iw'fon' 
a  juKlLce  of  the  peace,  is  not  obliged  to  render  any  xervice  spei'i- 
fied  in  this  title,  n-ithout  the  prerioiw  pajment  or  lender  of  hi* 
fee  therefor. 
9[LB.WI.pirtotia  llBdm,  •»). 

I  33S9.  Id.)  by  whom  tePB  lo  be  paid. 

In  an  action  before  a  justice  of  the  peace,  it  any  serviiA-s  an- 
rendered  for  a  part.v,  and  he  ueKleclH  to  pay  the  fee:!  allovrd 
therefor  lij  law,  the  other  part)-  may  pay  (hose  fees,  and  ih' 
amount  thereof  mnat  be  taxed  aa  part  of  his  coatx.  If  he  recovers 

I  3380.  Orrta.lB  niicelal  pravtalana  eicc|>te4  froai  lhl> 
title. 

Tlie  allowaocp  of  a  fee,  liy  this  title,  doea  not  apply  to  a  i-aw. 
where  special  proviHion   in  otherwise  made  by   statute   for  com- 

pen  Bat  inn  for  a  parti  ciilnr  Kerrice. 

t  8S31-  ProrlaloB  as  to  cfaaatfe  la  te«ii. 

Where  an  ufflrer  has,  when  this  tllle  takeK  elTert.  rommeunol 
the  perfomiance  of  a  Service,  for  which  a  fee  is  allowed  by  il!<> 
slatutea  heretofore  iu  force,  he  is  entitled  to  the  fee  bo  allowed. 
fur  the  completion  of  that  Hevviee,  and  be  is  not  entitled  lo  tbr 
fee  for  the  aanie,  or  a  corresponding  Herrice,  allowed  by  this  title. 

I  S8S2.  Tbia  title  apDlIea  to  civil  caaea  onlr. 

Except  aa  otherwise  expressly  prescribed  therein,  this  title  dnw 
not  apply  to  a  serrice  rendered  in  a  criminal  action  or  special 
proceedioB,  in  a  court  or  before  an  offlcer. 
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CHAPTER  XXII. 

Definidoas  and  Resulatioiis  Coacerning  the  Con- 
struction, Effect,  aad   Application  of  this  Act. 

TITLE   t.— «alBmDalaltloi«,H4Bal*>ofC*Mrtrm«tiM. 

TITU 11^  FroTldoM  BassUtlic  tka  EIHt  ■■<  i>plleiitloa  at  till  let. 

TIIIiB  1 
Oeneral  definititms,  ajtd  rulM  of  construotion. 

See.  1313,  Ltcflnltion  of  "  ictloD  ". 
1S34.  Id.;  "  Hperlfll  pn>?e«dlDC  *'. 
3336.  UlTliion  of  HCthuH  Into  eltll  and  criminal. 
3336.  Deanltkui  o(  "  erlmUul  lethia  ". 


The  word  "  action  ",  aa  used  in  the  New  ReTision  of  the  Stat- 
ntes,  when  applied  to  judicial  prooeediDfn,  BiKniGeB  an  ordinacT 
prosecution,  in  a  court  of  jnatice,  by  a  party  ncaliiRt  another 
party,  for  tbe  enforcement  or  protection  of  a  right,  tbe  redreu 
or  prevention  of  a  wrong,  or  the  puniihment  of  ii  puUlc  offence. 

Oft.  Proe.,  I  ». 

I  SSS4.  14.)  •<  apeelal  proeeedlav  ». 
EreiT  other  prosecution  by  a  party,  for  either  of  the 
specified  In  the  lut  eection,  is  a  qietdal  proceeding. 

Id.,  I  3. 

I  SS8S.  mvlBlOB  or  setlOBB  iBto  elvll  «Bd  erImlBal 

Actions  are  of  two  Undai 

1.  Civil. 

2.  Criminal. 

Id..    I  4. 

1   3a3«.     DellBtlOB   of  "crlaalaBl   «atl*B ». 


f  S887.  M.|  "clTll  m> 

Kvpry  other  action  ia 
M..  i  fl. 


I    BCtloB. 

ivil  action  ia  atyled  the  plaiutW;  th« 
styled  the  defendant. 
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i  8330.  ObIt  one  Ittrmt  of  bItII  mettaa. 

There  is  ouly  i>ilt  form  at  livU  uctioa.  The  diBtini-tiuD  brtwMm 
Rctions  Bt  law  aod  suits  Id  equity,  and  tlie  tomis  o(  thoM  ictNM 
and  HnitB,  have  been  abolished. 


I    3340.    Rale   •(  ooiiBtrBotlOB   ■>   to   paItll«attSB,   rtt- 

Em-h  proviuion  of  this  act,  requiring  the  publication  of  a  » 
moDs,  notli-e,  or  olher  paper,  in  oue  or  mure  uewspaper*.  or  amhor- 
izius  or  retiuiring  u  c.-ourt,  ur  a  judge,  to  ili'utniate  one  or  mun 
uenepapers,  in  which  such  a  publication  must  h^  lundc,  or  rvqidt- 
iug  the  posting  of  a  notice  or  other  paper,  is  to  be  construcil  as  atf 
aSecIing  any  special  provisiou  ot  the  stalutea.  rvmaininc  aon 
liealed  after  the  Tormer  provision  takes  cfte<'t,  pri'soribiiiB  one  o 
more  particular  newspapers,  in  which  such  a  pubticatiou  mast  a 
may  be  made,  or  one  or  more  particular  plai-en  in  which  potkea 
or  other  legal  papers  must  or  may  be  posted,  in  a  particular  lo- 
cality, or  in  a  particular  case. 


I  3S41.  Id.  I  m»  to  ccFtftlB  apccUtl  pravlBlsBB  rebttlBK  M 
New- York  cll7. 

Each  provision  ot  this  act  is  to  be  construed  an  uot  aSertiM 
any  special  provision  of  the  statutes,  remaiuinic  iiiirepe«led  ■flrr 
the  former  proviuou  takes  effect,  whi<:ta  is  applicable  exclarivelr 
to  an  action  agatnat  the  mayor,  aldermen,  and  commonalty  of  dM 
ctiy  of  New- York,  including  the  recoYery,  entry,  and  coUectioD  ot 
H  judgment  in  aacb  an  action. 


g  8S42.  Id. I  BB  to  coBBtT  coBrt. 

Each  provision  of  this  act  conferriog  power  upon,  or  authorii- 
ing  a  proceeding  to  be  taken,  at  a  general,  special,  or  trial  teroi, 
which  is  applicable  to  a  county  court,  is  to  be  construed  as  aiqtly- 
ing  to  any  term  of  the  county  court,  held  pnrsuatit  to  an  ap- 
pointment made  as  preacribed  by  taw. 


I  8343,  HIsecIlBBOOBa  BCBerBl  delBltloBB  sBd  rmleo  Sf 
cOBBtrncttoB. 

In  construing  this  act,  the  following  rules  must  be  obtterved.  ex- 
cept where  u  coatrary  intent  is  expressly  declared  in  the  prorision 
to  be  construed,  or  plainly  apparent  from  the  context  thereof: 

1.  [Subdiv.  1  repealed  Jan.  1,  1896;  L.  1885,  ch.  946,] 

2.  The  word,  "  mandate ".  includes  -a  writ,  process,  or  other 
written  direction,  issued  pursuant  to  law,  out  of  a  court,  or 
made  pursuant  to  law,  by  a  court,  or  a  judge,  or  a  person  actios 
an  a  judicial  officer,  and  commanding  a  court,  board,  or  other 
body,  or  an  officer,  or  other  peraon.  named  or  otherwise  deidg- 
nated  therein,  to  do,  or  to  refrain  from  doing,  an  act  therein 
specified. 
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3.  The  wurd,  "  judge  ",  inciudeB  a  justice,  eunVgate,  recordt-r, 
justice  o(  tbe  peace,  or  other  judicial  officer,  authorised  or  re- 
quired to  act,  or  prohibited  from  acting.  Id  or  with  respect  to  the 
matter  or  thin^,  referred  to  in  the  proyision  wherein  that  word  is 

4.  The  word,  "  clerk  ",  siguifiea  the  eierk  o(  the  court,  wherein 
tbe  actioD  or  special  proceeding  ia  brought,  or  wherein,  or  by 
whose  authority,  the  act  is  to  be  done,  which  is  referred  to  in 
tbe  provision  iu  which  it  is  used.  If  the  action  or  xpcdal  proceed- 
ing is  brought,  or  the  act  is  to  be  done,  in  or  by  the  authority  of 
the  supreme  court,  it  algniHes  the  clerk  of  the  county  wherein  the 
action  or  special  proceeding  is  triable,  or  the  act  is  to  l>e  done. 

5.  The  word,  "  report  ",  when  used  iii  conneetiop  with  a  trial, 
or  other  inriuiry,  or  a  judgment,  means  u  referee's  report;  and 
the  word,  '■  decision  ",  when  lued  iu  the  same  connection,  meauw 
the  deciHion  of  the  court  upon  a  hearing,  or  the  trial  of  an  issue, 
betore  the  court,  without  a  jury. 

y.  7,  a   [Repealed,  1892,  ch.  677.] 

0.  A  "  personal  injury  "  includes  libel,  slander,  criminal  cou- 
i-entetioD,  tteduction,  and  maliciouK  prosecution;  also  an  assault, 
battery,  falnc  impriHoument,  or  other  actionable  injury  to  tho 
person  either  ot  the  plaintiff,  or  of  another.  (See  i  lt)1D,  aubd.  1.) 

10.  An  ■'  injury  to  property  "  is  ao  actionable  act,  whereby  thr 
estate  of  another  is  lessened,  other  than  a  personal  injury,  or  the 
breach  of  a  contract. 

11.  The  word,  "affidavit",  includes  a  verified  pleading  in  an 
action,  or  a  verified  petitiou  or  answer  in  a  special  proceeding. 

12.  A  warrant  of  attachment  against  property  is  said  to  be 
"  annulled  ",  when  the  action,  in  which  it  was  granted,  abates  or 
Ih  discontinued;  or  a  final  judgment,  rendered  therein  iu  favor  of 
tbe  plaintiff,  is  fnlly  paid;  or  a  final  judgment  la  rendered  therein 
in  favor  of  the  defendant.  But,  in  the  case  last  specified,  a  stay 
of  proceedingH  suspends  the  effect  of  the  annulment,  and  the  rc- 
vental  or  vacating  of  tbe  judgment  revives  the  warrant. 

13.  The  term,  "  judgment  creditor  ",  si^ifies  the  person  who  is 
entitled  to  collect,  or  otherwise  enforce,  in  his  own  right,  a  judg- 
ment for  a  sum  of  money,  or  directing  the  payment  of  a  sum  of 

14.  A  "  judgment  creditor's  action "  is  an  action  brought  as 
prescribed  in  article  first  of  title  fourth  ot  chapter  fifteenth  of  this 
■ct,  or  any  other  action,  brought  by  a  Judgment  creditor  to  aid 
the  collection  ot  a  judgment  for  a  sum  ot  money,  or  directing  the 
payment  of  a  sum  of  money. 

15.  [Repealed,  1892,  ch.  677.] 

16.  A  "  distinct  parcel  "  ot  real  property  is  a  part  of  the  prop- 
erty which  is  or  may  be  set  off  by  boundary  lines,  as  distinguished 
from  an  undivided  share  or  interest  therein. 

17.  [Repealed,  1892,  ch.  677.] 

18.  A  "  domestic  corporation "  is  a  corporation  created  by  or 
under  the  laws  ot  tbe  State;  or  located  in  the  State,  and  created 
by  or  onder  the  laws  ot  the  United  States,  or  by  or  pursuant  to 
the  lawB,'  in  force  In  the  colony  ot  New- York,  before  the  19th  day 
of  April,  in  the  year  1775.  Every  other  corporation  is  a  "  foreign 
corporation  "■ 

19.  The  terms,  "  trial  juror  ",  and  "  trial  jury  ",  are  respectively 
equivalent  to  the  terms,  "  petit  juror  ",  and  "  petit  jury  ",  as  used 
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In  the  conBtitution  and  laws  of  the  Bute.  The  word,  "  aoHtj 
RR  used,  with  respect  to  proouring  the  attendance  of  k  jmot. 
equivalent  to  the  word,  "  summon ",  as  used  in  the  Uke  t 
nectlon.  in  the  BAOie  conotitution  and  lans. 

■JO.  The   word,   "  nctiou ",   referH   to   a   eivil    action;    the   w« 
"  jndRDient ",  to  a  judgment  in  «ach  an  action;  the  term,  **  Kfn 
liroi'efclinK  ",  to  a  civil  apedal  proteedian;  the  word.  "  orirr', 
nn  onler  mnde  in  Huch  an  aclioa  or  special  proceeding:  the  « 
"an  action  of  ejectment",  to  an  action  ti 
IHisKcsHion  of  real  propert;. 

21-24.   [Repealed,  1*©2,  eh.  677.J 

L,  1»tC,cll.4«.  ISiCo,   PkK.,  1MB;    Id..  (HZg  M..  I 
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TITLE  II. 
Pro^sioiM  raguUting  the  effeot  and  appUcfttiou  of  thu  act. 

Sec.  S9M.  Bbort  title  of  tbli  ast. 

fOtil.  Bale  <K  (Crlct  comtmcUoii  not  ippllQiitile  therato. 

XMt'.  AppllMtloli  or  ceitalD  poiIIODS  Itiereot    rc«ul>teil  aud  qiiallO^. 

SSiS.  Id.;  — '■—  ■* ' ■  -•  --" —    •'- 

ISt«.  Id.;  I 

S3S0.  BITect  of  1 


grmnd  Jun 
proceedLnj 


aSM.  Id.;  Dpon  DS«n  ■odaOlcca. 

33SC.  Wlien  Uili  act  deemed  to  hire  bees  pnHed,  etc. 

SSBS.  Wben  ttiLi  in  Uke«  glTcct. 

I  3S4«.  Short  lltle  of  tkls  set. 

This  act  con£tituteH  a.  portiou  of  the  New  ReviBion  of  the  Stat- 


ilf  IM,  in  anj  act  of  the  Icgislaturi;  or  pruce«ding 

. of  luitice,  or  wnew"  "  "   '      '"" "    ""  '" 

The  Code  of  Civil  Procedure". 


in  a  coDrt  of  juitice,  or  nnerever  it  \s  otherwlise  refemKi 
-  The  Co  *--  -~        -       - 

L.    IB7S. 

I  S34a.  Kale  of  Btrlet  conatraetlOB  kot  «i>i>llesble  thereto. 

The  rule  of  tbe  commoD  law,  that  a  statale  in  derogatlori  of  the 
commott  law  is  Htrictly  coOHtrued,  does  not  appl?  to  this  act. 

Co.  Fioe..  I  4ST. 

I  8840.  PsBlshmeht  of  orlmea  and  mladcneeuorii  ere>te4 
tkerehr. 

Where  It  ib  prescribed,  in  a  provision  of  this  act,  (hat  a  person 
dolDS  or  omittinf-  to  do  any  act  is  guilty  of  a  particular  crime,  or, 
generally,  of  a  misdemeanor,  he  shall  be  pnnishcd  therefor  in  tbe 
manner  antl  to  tbe  extent,  prescribed  by  the  statutes  remalninK 
unrepealed  attev  the  proTisIon  in  question  takes  effect,  for  the 
pnnishment  of  the  crime  bo  specifieci;  or'Cor  the  punishment  of  a 
misdemeanor,  the  punishment  of  which  is  not  speiilall;  preecribed 
In  the  statute  defining  it. 

I  BMT.  [AiB*d,  ISOB.)  Appll«atlOB  of  certain  vortlooa 
Ikereof  resvlKted  ud  qmtlidcd. 

Tbe  application  and  effect  of  certain  portions  of  this  act  are 
declared  and  retnileted  as  follows:  except  that,  where  a  particular 
proTision,  iocluded  within  a  chapter  or  a  portion  of  a  chapter,  sitcd- 
fied  in  a  subdivision  of  thin  section,  eipreasly  designates  the 
conrts,  persons,  or  proceedings,  aSected  thereby,  thot  provisioo  is 
deemed  excluded  from  the  application  and  effect,  prescribed  in  the 
mbdlTislDn ; 

1,  In  chapter  second,  the  pri.«ouprs  referred  to  src  pivil  prisoners 
only,  except  that  section  122,  and  article  third  of  tllle  second 
thereof,  appi;  to  all  prisoners,  civil  or  crimioal. 

2.  In  chapter  third,  aections  303,  301,  305.  und  30G  apply  to  trial 
Jarors  upon  the  trial  of  an  indictment  or  other  criminal  cause;  aa 
prescribed  In  anbdivision  seventh  of  this  section,  with  respect  to 
(he  application  of  titles  third  and  fourth  of  chapter  tenth,  and  a« 
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3.  In  cOspter  fiflh,  Bectiniis  440,  441).  4ri0,  454,  4Fi5,  and  ■«»  to 
4<)S,  both  incIuBive.  nppljr  to  iin  Rclion  comuionifd.  in  nay  cvnrl 
of  the  Stftte,  on  ornflcr  llir>  finit  dny  ol  RcptemlxT,  iS77. 

4.  lAm'd,  18»e,l  The  rfinuindor  of  chnptpr  firth,  and  the 
whole  of  chapter  sixtb,  nppl;  odIj  to  an  action  commrac^.  on 
or  after  the  Erst  day  of  September,  1877,  in  the  supreme  court, 
the  city  court  of  the  city  of  Sew  York,  or  a  county  court. 

5.  Chapter  Beveuth,  excluding  sectioa  &4S,  and  article*  finrt  and 
second  of  title  fourtD  thereof,  applies  only  to  an  action.  In  one 
of  the  courts  apecified  in  aubdiTision  fourth  of  thii  eection,  in 
which  an  application  for  an  order  of  arrest,  an  injUDCtioii  ortler, 
or  a  warrant  of  attachment  against  property,  is  made,  on  or  after 
the  first  day  of  September,  1877.  Artlcfee  first  and  ieeond  of  title 
fourth  of  that  chapter  apply  only  to  proeeedinKs  taken,  in  one  of 
those  courts,  on  or  after  that  date. 

6.  [Am'd,  IBM.]  Chapter  eight  applies  only  to  the  proce^dinn 
taken  ou  or  after  the  first  day  of  September,  1877,  in  an  acttoa 
or  special  proceeding  in  one  of  the  courts  apecified  in  snbdlTiaioB 
fourth  of  this  section;  eieept  that  sections  721.  T22,  724  to  T27. 
both  Inclusive,  and  817  to  819.  both  inclnsiTP,  apply  to  all  conrti 
of  record;  sections  728,  720,  730,  749,  787,  788,  810  to  816^  both 
inclusive,  and  826,  to  proceedings,  taken  on  or  after  that  day.  In 
any  court  or  before  any  officsc  or  body;  and  seetions  723,  764.  i65, 
785,  788,  700,  and  825,  to  aU  conrU. 

7.  In  chapter  tenth,  tittea  first,  secoud,  and  sixth,  and  article 
second  of  title  fifth,  apply  only  to  proccediUEs  taken,  on  or  ajftei 
the  first  day  of  September,  1OT7,  io  one  of  the  courts  sperified  id 
BUbdiTisioii  fourth  of  thia  section.  Titles  third  and  fourth,  utd 
article  first  of  title  fifth,  of  that  chapter  apply  only  to  jorors 
drawn  for,  and  juries  formed  at,  a  term  of  a  court,  commencing 
not  leas  than  twenly  days  after  the  first  day  of  May,  1877,  Sub- 
ject to  that  qualification,  they  apply  to  jnrors  selected  and«r  the 
statutes,  remaining  unrepealed  after  that  day,  and  the  liata  and 
ballots  prepared  accordingly;  until  new  jurors  ar^  selected,  and 
new  lists  and  ballots  are  prepared,  as  prescribed  in  those  tttlrs. 
The  same  portions  of  chapter  tenth,  excludinjc  article  third  of 
title  third,  apply  equally'to  a  criminal  and  a  cinl  action  or  special 
proceeding,  and  to  a  court  of  criminal  and  a  court  of  civil  juris- 
diction.   But  title  third  does  not  affect  any  special  provision  at 

•    •       -  ■       first    day  of   May,  1»77, 


law,  remaining    unrepealed 

I,  from  a  particular  locality;  or  whereby  a  county  b 


whereby  trial  jurors  are  directed  to  be  procured,  for  a  particular 
' cord,  fr .!-..-_  .___i:— . 1___.. ._ 


divided  into  two  or  more  jury  districts,  and  the  selecting,  drawinc, 
summoning,  or  attendance  of  jurors  from  the  particular  locality, 
or  the  different,  jury  districts,  is  regulated.  Bach  of  tbotie  pro- 
visions becomes  applicable  to  and  affects  the  selectinx.  drawing. 
notifying,  or  attendance  of  jurors,  as  prescribed  in  that  title,  in 
like  manner  as  it  applied  to  and  affected  the  statutes  previously 
in  force,  upon  the  same  subject.  So  much  of  the  proviaiona  or 
title  fourth,  as  relates  to  the  remission  or  enforcement  of  a  fine 
imposed  upon  a  trial  juror,  applies  to  a  fine  Imposed  upon  a  grand 
juror,  as  prescribed  in  the  statutes  remalnlne  unrepealed  after  the 
first  day  of  May,  1877. 

8.  In  chapter  eleveuth,  articles  first  and  second  of  title  Brat,  and 
the  whole  of  title  third,  apply  only  to  proceedings  in  one  of  the 
courts  specified  In  sul>d[vislon  fourth  of  this  section,  taken  on  or 
after  the  first  day  of  September.  1877.  But  where  an  action  baa 
been  commenee<l  In  either  of  those  courts,  before  that  dat«^  a 
•TO 
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judgment  by  default  must  be  lakt'u  Iherciii,  tm  preHi-rilxil  hy  ib« 
Blatutca  in  force  on  the  thirty-first  day  of  AugiiHt,  1877. 

0.  Chapter  twelfth  does  not  affect  the  statutes  remniulng  unre- 
pealed after  the  first  day  of  September,  1877,  touchiug  the  review 
of  proceedings  in  a  eriminol  cause. 

10.  Chapter  thirteenth  applies  only  to  an  execution  iiwued,  on  or 
Aft«r  the  first  day  of  September,  1877,  out  of  a  court  of  record, 
other  than  an  execution  Issued  out  of  such  a  court,  and  directed, 
pursuant  to  lavr,  to  a  constable  or  marsbnl;  and  to  sales  aud  other 
proceedings,  by  virtue  of  an  execnllon  directed  to  a  sheriff,  nud 
delivered  to  blm,  after  that  date.  Sections  1413  and  1414,  aud 
•ectloDB  1417  to  142T,  both  inclusive,  apply  only  to  a  case  whire 
such  an  execution  is  isaued  oat  of  one  of  the  courts  specified  in 
enbdivision  fourth  of  this  sectiun;  or  where  a  warrant  of  attach- 


ment against  property  is  granted  on  or  after  that  dote,  in 

tion.  brought  In  one  of  those  courts.  Title  third  of  that  chapter 
alqilies  only  to  an  execution,  issued  npon  a  judgment  rendered  in 
one  of  those  eoorts. 

11.  [A"'d.  isea.]  So  much  of  chapters  fourteenth,  fifteeutb. 
wzteenth,  seventeenth,  eighteenth,  nineteenth  and  twentieth,  as 
regulates  the  proceedings  to  be  taken  in  an  action  or  special  pro- 
ceeding, and  the  effect  thereof,  applies  only  to  an  action  or  a 
special  proceeding  commenced  on  or  after  the  GrSt  day  of  Septem- 
ber, ISSO.  And  all  appeals  taken  from  any  order,  sentence,  d^ 
cree  or  determination  of  a  surrogntc's  court  made  or  eutereU  in 
such  court  on  or  after  the  first  day  of  September,  1880,  in  any 
matter  or  proceeding  pending  or  undctt^rmined  in  such  court  on 
the  first  day  of  September,  1880,  and  all  api>eals  to  the  court  of 
appeals  from  any  order  or  Jud^lnent  of  the  supreme  court  affirm- 
ing, reversing  or  modifying  any  such  order,  sentence,  decree  or 
determination  of  a  surrogate's  court  shall  be  taken  and  perfected, 
beard  and  decided  in  conformity  to  the  laws  aud  practice  regulat- 
iag  appeals  from  orders,  sentences  and  decrees  of  surrogate's 
court,  and  the  hearing  and  decision  ibereof,  in  force  in  this  State 
on  Che  thirtieth  day  of  April.  I8T7,  and  all  appeals  from  any 
order,  sentence,  decree  or  determination  of  such  court  brought  Is 
conformity  thereto  since  the  first  day  of  September,  1880,  are 
hereby  declared  to  be  valid  and  effectual,  except  that  Bections  lOTO 
to  loss,  both  inclusive,  apply  also  to  the  proceedings  therein  speci- 
fied, taken,  after  that  date,  in  an  action  theretofore  commeuced, 
or  npon  n  Judgment  theretofore  rendend,  and  section  1C74  applies 
to  a  notice  of  pendency  of  action  theretofore  or  thereafter  filed; 
sections  1880  to  1802,  Iioth  inclusive,  do  not  api>lr  to  an  action 
npon  any  bond  therein  specified,  where  an  order,  allowing  any  per- 
son to  prosecute  the  bond  in  the  name  of  the  people,  has  been 
duly  made  before  that  date  and  Is  then  in  force,  In  which  cnae 
fntitre  actions  upon  the  same  bond  are  regulated  by  the  laws  in 
force  on  the  day  before  thnt  dsle,  notwithstanding  the  repeal 
thereof;  iectlons  2181  to  2187,  both  inclnsive,  3107  to  2100,  both 
inclusive,  and  2213  to  2218,  both  inchisivp,  apply  niao  to  n  case 
ivbere  a  discharge  is  thereafter  granted,  and  Becllons  2228  to  2230. 
both  inclusive,  apply  also  to  trustees  theretofore  or  thereafter  ap- 
pointed in  proceedings  taken  under  any  statute  supersoded  by  the 
title  containing  Jhoae  sections;  seclionB  2253  to  2265,  both  In- 
clnslve,  apply  also  where  a  final  determination  baa  been  made 
before  the  first  day  of  September.  ISSO.  in  procPedinga  taken 
nudei  any  statute  superseded  by  the  ml-  contninlne  those  eeetlani, 
and  In  the  procesa  Issned  thereupon;  sections  2320  to  2344,  both 
tndnsive,  apply  also  to  proeeedinm  taken  liefore  that  date,  under 

vn 
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any  atalulp  Hupnseded  by  the  title  containing  them,  whether  a 
rommiltee  bus  or  has  not  been  appointed;  aection  2537  applies  alio 
lo  erery  payment  or  dejioBit  therein  specified  niade  on  or  aXtfr 
the  first  day  o(  September,  1880;  Becliou  2706  except  the  wcids 
"  upon  the  hearing  before  the  surrogate"  applies  to  action  there- 
tofore or  therentter  commenced  pninunnt  to  artide  second  of  titif 
(hree  of  chapter  fineen;  and  sections  2798  to  2801,  both  incluaiTe, 
apply  also  to  a  case,  where  a  decree  for  the  sale  or  other  diaposi- 
tion  of  the  real  property  of  a  decedent,  has  been  duly  nude,  be- 
fore tbat  date,  Id  a  surrogate's  court. 

12.  So  much  of  chapters  nineteenth  and  twentieth,  as  relate*  lo 
the  jnrUdictlon  of  the  sereral  conrta  therein  spedfled,  applit^  only 
to  au  action  or  ■i>ecial  proceeding  commenced  oa  or  after  tb»  fii« 
day  of  September,  1880. 

13.  In  cliapter  twenty-first,  titles  first,  second,  and  third  aiqily 
only  to  an  action  in  one  of  the  courts  vpedfled  iD  sabdiTtBioD  ronrtli 
of  this  section. 

14.  lAdded,  iSM.i  The  diaquallGcBtiun  of  Juroni.  as  provided 
in  section  eleTen  hundred  and  aixty-six  of  this  act,  aball  apply  to 
all  courts. 

L.  UH,  eb.  T». 

I  S84S.  M-t  irb*t  deeded  eoHmcBcewnt  ot  actios,  vte. 

Where  B  provision  of  this  act  is  made  applicable  bj-  the  last 
section,  to  an  action  or  special  proceeding  commenced  on  or  after 
a  day  therein  specified,  if,  before  that  date,  a  snmmons  in  an 
action,  or  a  citation  issued  from  a  surrogate's  court,  has  been 
served  upon  one  or  more,  bat  not  upon  all,  of  the  persons  to  be 
aerred;  or  an  order  for  the  service  of  a  enmmons  as  prescribed 
in  article  second  of  title  first  of  chapter  fifth  of  this  act  hai 
been  made;  or,  in  a  special  proceeding,  elsewhere  than  in  a  siuto- 
gate's  court,  the  petition  or  other  paper,  upon  which  the  Bret  oi^ 
der,  process,  or  other  mandate  may  be  made  or  issned,  bas  not 
been  presented,  the  action  or  special  proceeding  is  not  demued 
to  have  been  cotomenced  within  the  meaning  of  that  section. 

I    8S48.    U.)     wbeB     proceaAlBca     t»     ke     andsr      fonB«r 


Where  any  provision  of  this  act  is  made  applicable  to  fntniv 
proceedings  in  an  action  or  special  proceeding,  the  proceeding* 
therein,  until  the  provision  in  question  t»ecomea  applicalde,  are 
governed  by,  and  must  be  conducted  according  to  the  laws  in 
force  on  the  day  before  the  provision  takes  efFect,  except  aa  other- 
wise prescribed  In  subdivision  seventh  of  the  last  section  bnt  one. 

I   3SS0.    ESeol    of  tills  set,   upon   trial  Jnrsn  «ad  Jmrtes, 

A  jury,  for  the  trial  of  an  Indictment  or  other  criminal  canse. 
■t  a  term  of  a  court  of  record,  commencing  on  or  after  the  twenty- 
first  day  of  May,  1877,  must  be  procured  from  the  trial  juror* 
selected,  drawn,  and  notified,  as  prescribed  in  this  set,  for  the 
term  of  the  court  at  which  it  is  triable,  including  the  tBleameo 
or  additional  jurors,  procured  ns  prpscrlbed  ther^n;  and  the  same 
must  be  tried  by  the  jury  so  formed.  But  the  dtatutea  n^mainine 
Qurepealed  after  the  first  day  of  Septembo',  1877.  relating  to  chal- 
lenges or  dlsn us lifi cations  ot  petit  jnrors  In  a  criminal  cause,  or 
prescribing  the  cases  where  talesmen  or  additional  petit  jtuon 

9ra 
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muBt  be  Hommoned  in  a  criminal  caoM,  remain  unaffected  by  tbis 
net,  and  ate  applicable  to  the  proceeding*  taken  aa  preicribed  la 
this  act,  and  to  the  trial  juror*  therein  apecified. 

1  SSSl,  Id.)  upon  VFnnd  lmr«rB  sMd  Jarlea. 

This  act  doea  not  affect  any  proTision  of  the  Btatatea,  remaining 
unrepealed  after  the  first  day  of  September,  1877,  relating  to 
grand  jurors  or  grand  jndea;  except  as  follows: 

1.  A  fine  imposed,  after  the  first  day  of  September,  1877,  upon 

a  person  drawn  as  a  grand  juror,  and  duly  iammoaed  to  attend  a  I 
term  of  a  court  of  record  as  a  grand  juror,  aa  prescribed  in  those 
statutes,  mnst  be  imposed  aa  prescribed  in  article  lourtli  of  title 
third  of  chapter  tenth  of  this  act;  and  section*  1073  to  lOTT  of  this 
act,  both  inclusive,  apply  to  such  a  person,  as  if  he  had  been 
drawn,  and  notified  to  attend  as  a  trial  juror. 

2.  Where  a  provision  of  thoae  statutes  refers  to  the  lists  of 
petit  jurors,  the  ballots  containing  their  uames.  the  box  or  boxea 
in  which  those  ballots  are  deposited  or  contained,  the  selecting,  , 
drawing,  summoning,  or  empanelling  of  petit  jurors,  the  Imposition 
of  a  fine  upon  a  petit  juror,  or  tne  enforcement,  reduction,  or 
remission  thereof,  it  is  deemed  to  refer  to  the  same  subject,  as 
provided  for  in  this  act,  in  like  manner  as  It  refers  to  those 
statutes, 

8«  2  B.  S.  «SS,  «S4,  H  19-Zl  a  Bdm.  BOB,  606);  3  R.  B.  Ta.  |  IE  (a 
Bdm.  MB).  "  .  •        y 

I  33Ba.  Id.)  upon  pmccedlBKB  talccn,  or  riBhta  aeeFned, 
ete^  nadcr  former  atstntca. 

Nothing  contained  in  any  provisiOD  of  this  act,  other  than  In 
chapter  fourth,  renders  ineffectual,  or  otherwise  impairs,  any  pro- 
ceeding in  an  action  or  a  special  proceeding,  had  or  taken,  pursu- 
ant to  law,  or  any  other  lawful  act  done,  or  right,  defence,  or 
iimitatioQ,  lawfully  accrued  or  established,  before  the  provision 
question  takes  effect;  unless  the  contrary  is  expressly  declared 
._.  the  provision  in  (fuestion.  As  far  as  it  may  be  necessary,  tor 
the  purpose  of  avoiding  such  a  result,  or  carrymg  into  effect  such 
a  proceeding  or  other  act,  or  enforcing  or  protecting  such  a  right, 
defence,  or  limitation,  the  statutes  in  force  on  the  day  before  the 
proTislon  takes  effect,  are  deemed  to  remain  In  force,  uotwith- 
Btanding  the  repeal  thereof. 

I  38B8.  Id.)  npoa  (orvier  appolntnent  of  terns. 

This  act  does  not  affect  the  appointment  of  a  term,  or  the  desig- 
nation of  one  or  more  judges  to  hold  a  term,  made  pursuant  to 
the  Htatutea  In  force  on  the  thirty-first  day  of  August,  1877,  until 
new  terms  are  appointed,  or  one  or  more  judges  are  newly  desig- 
nated, as  prescriDed  in  this  act. 

I  SSB4.  M.|  iir*m  •aeera  bikI  oBcea. 

This  act  does  not  create  a  vacancy  in  any  office  or  employment, 
designated  or  referred  to  therein,  by  the  title  or  description 
thereof,  contained  In  the  statutes  in  force  on  the  day  before  the 
provision  referring  thereto  takes  elfpct,  or  by  another  title  or  de- 
scription; nor  does  It  affect  any  provisions  of  those  statutes,  relat- 
ing to  the  amount,  or  the  time  or  the  mode  of  payment,  of  tht 
compensatton  of  an  officer  or  employee,  so  designated  or  referred 
to,  who  is  In  offlce  or  employed  on  that  day;  except  that  where 
the  t«nal«  of  his  offlce  oi  employment  is  not  prescribed  In  thit  act. 


in  the 
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be  maf  be  removed  at  pleBsnrt^  by  the  conrl,  officer,  or  officcrv, 
authorized  by  this  act  to  appoint  a  person  to  discbargc  the  Batne 
duties.  Until  he  ia  removed,  or  bis  offiee  or  place  bccomm  other- 
wise vacant,  the  provisions  of  this  act  apply  to  him,  and  to  the  dis- 
charge  of  his  duties.  The  court,  officer,  or  officers,  authorized  by 
this  act  to  appoint  a  persoB  to  an  office  or  employment,  may  Ccom 
time  to  time  thus  Gil  a  vacancy  therein. 

I  83CKI.  [An'A,  1882.]  IVhea  thla  not  denied  t«  I>bt«  beca 
paaaed,  ^te. 

For  the  purpose  ot  determlDln;  the  effect  of  the  different  pro- 
visions o(  tniH  net  with  respect  to  each  other,  thfj-  are  di-emi-.i  lo 
have  l)een  enacted  simnltaneouBly.  For  the  purposu  of  determiu- 
iuE  the  effect  of  this  act  upon  other  nets,  and  the  effect  ot 
other  acts  upon  this  act,  chapters  fourteen  to  tneuty-two  of  thia 
act,  both  inclusive,  are  deemed  to  have  been  enacted  on  the  sixth 
day  of  January,  in  the  year  eighteen  hundred  and  eighty;  and 
all  nets  passed  after  the  last-mentioued  date  are  to  hsre  the 
same  effect  as  if  they  were  passed  after  this  act 


Subject  t.    __  , .        „      „ 

of  this  title,  this  act  shall  take  eflect  as  follows:  tittw  third  and 
ftmrth,  and  article  firat  of  title  fifth  of  chapter  tenth,  on  the  first  dej 
ot  Mar,  In  the  year  1877;  the  remainder  of  chaptera  first  to  thirteenth 
both  mdnsive,  on  the  first  daj  ot  September,  In  the  jetLt  18ii 
ehaptere  foarteenth  to  twenty-fint,  both  incInsiTe,  on  the  fint  dsv 
ut  September,  1880;  nd  this  chiqrter  Immedietalr. 


D,g,t,ioflb,GoOglc 
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CHAPTER  XXIII. 
Supplemental  Provisions. 

TITU  t.— PTMCailBgi  far  tk*  OtadsMaatltm  sf  Bml  Pnir«rtr. 
TITLI II.  -  VnetttUtn  f*r  tka  gala  af  Caf>anU  Rtti  Praftrtf. 

I'lTLE  I. 

ProcMdingt  for  tlie  condemiuition  of  real  property. 


I  likan  al  piMcribed  In  thU  tW*. 
Notke  to  be  inDsied  to  petition;  MnlM  of. 
AppHraDce  of  lofknt,  Idiol.   luutle  ar  taabltnal  dnc 


Trial  at  lianre. 


0  report;   depoaLt  m 


AbuDdoiimeDt  and  diicanllnuaiiM  of  ptoceedtns. 
Appeal  rram  anal  orden;  (Ut. 
Appul  (nua  Jadtmeat  bf  sHatatUt. 


I  SSB8.    lAm'd,    18»e.]    DeflnltlaBB. 

The  term  "  person,"  when  used  herein,  Incliideii  o  natnrnl  iier- 
■oD  and  also  a  corporation,  joint-stock  ssaociution,  the  state  and 
*  political  diyision  tJicreof,  nnd  an^  commiBsion,  board,  board  of 
managers  or  trueteea  in  charge  or  having  control  of  any  of  the 
charitable  or  other  institutiona  of  the  stato:  the  term  "  real  prop- 
erty," any  right,  interest  or  eaaemcnt  therein  or  appnrtenaiicee 
thereto;  and  the  terra  "  owner,"  all  persons  having  any  estate, 
[aterest,  or  enBcment  in  Ihe  property  to  he  tnken,  or  any  lien, 
chaive,  or  kictimbrance  thereon.  The  person  instituting  the  pro- 
ceedings shall  he  temned  the  plaintiff:  and  the  person  Bgaiust 
wtioro  the  proceeding  is  bronght,  the  defendant. 

I.,  ISM.  <A.  nee.    In  rttert  Mnj  11.  18B8. 

I  83(U>-  ProocedlBKa  to  be  takCM  >■  preaeFlbcd  In  thia 
Mtlc. 

Whenever  any  person  is  aothoritied  to  nmiuire  title  to  real  prop- 
prt7.  for  a  piibllc  use  liy  condemnation,  the  proceeding  for  that 
purpose  shall  be  taken  in  tbe  manner  prescribed  in  this  title. 
•7B 
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t  aS60.  PetltloBi  what  to  coBtBla. 

The  proceeding  ehall  be  Instituted  by  the  preaenlation  of  a  n- 
lifion  by  the  plaintiff  to  the  Bupreme  conrt.  Betting  fortb  uw 
following  facte: 

1.  [Am'd,  isao.]  hIh  name,  place  of  reridence,  and  the  bns- 
nesB  in  which  ecKaged:  if  b  corporation  or  joint-stock  aasociatioii. 
whether  foreign  or  domestic,  its  principal  place  of  bnuness  within 
the  state,  the  names  nod  places  of  reaidence  of  its  princ^i 
officers,  and  of  its  directors,  tmstees  or  board  of  maDBgera,  as 
the  case  may  be,  and  the  object  or  purpose  of  its  incorporation 
or  aasocintion;  if  a  potilical  division  of  the  stale,  the  nameG  and 
places  of  r  :idence  of  its  principal  officers;  and  If  the  state,  or 
any  commission  or  board  of  managers  or  truBtees  in  churse  or 
baring  control  of  aay  of  (he  chnritabie  or  other  institutions  ol 
the  state,  the  aame.  place  of  residence  of  the  officer  acting  in  ite 
or  their  behalf  in  the  proceedings. 

2.  A  specific  description  of  the  property  to  be  condnaned,  and 
its  location,  by  metes  and  tjoundB,  with  reasonable  certainty. 

3.  The  public  use  for  which  the  prop<Tty  is  required  and  a  con- 
cise statement  of  the  facts  showing  the  necessily  of  ila  acqniaitiini 
for  anch  use. 

4.  The  names  and  places  of  residence  of  the  owners  of  the  prop- 
erty; if  an  infant,  the  name  and  place  of  residence  of  bis  general 
guardian,  if  he  has  one:  if  not.  the  name  nnd  place  of  rrwlenee 
of  the  person  with  wliom  he  resides;  if  a  lunatic,  Idiot,  or  hkbitnal 
drunkard,  the  name  and  place  of  residence  of  his  committee  or 
trustee,  if  he  has  one;  il  not,  the  name  anil  place  of  rcsidrace  of 
the  person  with  whom  he  resides.  If  a  non-resident,  having  aa 
agent  or  attorney  residing  in  the  state  nnthoriied  to  contract  for 
the  sale  of  the  property,  the  name  and  place  of  residence  of  mA 
agent  or  attorney;  i(  the  name  or  place  of  residence  of  atiy  owner 
cannot  after  diligent  inquiry  be  ascertained,  it  may  be  ao  stated 
with  ft  HpeciGc  statement  of  the  extent  oF  the  inqniry  whldi  faa* 
been  made. 

5.  That  the  plaintilT  baa  been  unable  lo  agree  with  the  owair 
of  the  property  for  ils  purchase,  and  (he  reason  of  such  laatrility. 

6.  The  value  of  the  property  to  be  condemned. 

7.  A  statement  that  it  is  the  intention  of  the  plaintiff,  in  good 
faith,  to  complete  the  worl^  or  improvemeul,  for  which  the  pfop- 
erty  is  to  be  condemned;  and  that  all  the  preliminary  stents  re- 
quired by  law  have  been  taken  to  entitle  him  to  institute  tin 
proceeding- 

8.  A  demand  for  relief,  that  it  may  be  adjudged  that  the  puUlc 


use  require*  the  condemnation  of  the  real  property  de8crit)ed.  and 
that  the  plaintiff  is  entitled  to  take  and  nold  anch  property  fikr 
the  public  use  specified,  upon  making  compensation  totvefor,  and 


that  commissionera  of  appraisal  be  appointed  to  ascertain  the  c 

peuaation  to  be  made  to  the  owners  for  the  property  so  taken. 
U  IBM,  cb.  ose.     Id  effect  Mij  U.  18M. 

I  SSei.  notice  to  fee  KBiiex«<  to  petltloni  aerTlee  of. 

There  must  be  annexed  to  the  petition  B  notice  of  the  time  and 
place  at  which  it  will  be  presented  to  a  aperfal  term  of  the  ■•- 
preme  court,  held  in  the  judicial  diatrirt  where  the  property  or 
some  portion  of  It  la  situated,  and  a  cc^y  of  the  petition  and  nottee 
mnst  be  perved  tipon  sll  the  owneri  of  the  pnwerty  at  least  eigfat 
days  prior  to  Its  presentation. 
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I  3862.  Servloe  of  itetlll«a  «■«  aatlee. 

Service  uf  the  petition  nud  notice  must  be  made  in  the  Bamc  man- 
ner as  the  service  of  a  BummouB  in  an  aclion  in  the  aupreme  court 
ia  required  to  be  made,  and  all  tbe  provisiouB  of  articles  one  and 
two  of  title  one  of  chapter  five  of  this  act,  wbicb  relate  to  the 
service  of  a  summons,  either  personally  or  in  an7  .other  way,  and 
the  mode  of  proving  service,  shnti  apply  to  the  service  ol  the  peti- 
tion and  notice.  If  the  defendant  has  an  agent  or  attorney  re- 
atdinz  in  this  state,  authorized  to  contract  for  the  sale  of  the  real 
property  described  in  the  petition,  service  upon  such  ngent  or  at- 
torney will  be  BUtBcient  service  upon  such  defendant.  In  case  the 
defendant  is  an  infant  of  the  age  of  fourteeu  years  or  upwucds.  a 
copy  of  the  petition  and  notice  shall  also  be  served  upon  hia 
general  gnardian,  it  he  has  one;  if  not,  upon  the  person  with 
vrhom  he  resides. 

f  8S08.  Ap|»e«raiiee  o(   Infunt,   idivt,  loimtlB   or   hutiKnal 

It  a  defendant  is  an  infant,  idiot,  lunatic  or  habitual  drunkanl. 
it  shall  be  the  duty  of  big  tcenersl  guardian,  comniitlee  or  trnslec, 
it  he  baa  one,  to  appear  for  him  upon  the  presentation  of  the 
petition  and  attend  to  his  Interests,  and  in  case  he  has  none,  or 
m  case  his  genernl  guardian,  committee  or  trustee  falls  to  appear 
for  him,  the  court  shall,  upon  the  presentation  of  the  petition  and 
notice,  with  proof  of  servicf,  without  further  notice,  appoint  a 
gnardian  ad  litem  for  such  defendant,  whose  duty  It  shall  be  to 
appear  for  him  and  attend  to  bis  interests  in  the  proceeding,  and, 
if  deemed  necessary  to  protect  his  rights,  the  court  may  require 
a  general  guardian,  committee  or  trustee,  or  a  guardian  ad  litem 
to  give  security  in  such  sum  and  with  sncb  sureties  aa  the  court 
may  approve.  If  a  service  other  than  personal  has  been  made 
Dpan  any  defendant,  and  he  does  not  appear  iqion  the  presentation 
of  the  petition,  the  court  shall  appoint  some  competent  attorney 
lo  apiienr  for  Iiim  and  attend  to  bin  laterests  In  the  proceeding. 

i  8304.  Appearance. 

The  proviaioDS  of  law  and  of  the  rules  and  practice  of  the  court, 
relating  to  the  appearance  of  parties  in  person  or  by  attorney  in 
nctiuns  in  the  supreme  court,  shiill  apply  to  the  proceeding  from 
and  after  the  service  of  the  petition,  nnd  nil  subsequent  orders, 
potfcea  and  papers  may  be  served  upon  the  attorney  appearing  and 
npon  a  gu^-dian  ad  litem  in  Ibe  same  manner  and  with  the  sota-' 
(in«ct  as  the  service  of  papers  in  an  action  in  the  supreme  court 
may  b«  made. 

innOG.  ABBwerg  wbat  to  contain. 

Upon  preHentaUou  uf  the  petition  and  notice  with  proof  of  ser- 
vice thereof,  an  owner  of  tlie  pnqwrty  may  appear  and  inter- 
pati«  an  auHwer.  which  must  contain  a  general  ur  apecifie  denial 
of  eat-h  material  allegation  of  the  petition  controverted  by  him. 
(•!■  of  any  knowledge  or  information  thcriHif  Humciellt  tii  form  a 
iH-lief.  or  a  statement  of  new  niatttr  oonslitutuig  a  defenii-  to 
I  hi*  proceed  ing. 

laaaa.  VvrtMeallon   «(  petition   or   anawer. 

A  petition  or  answer  muKt  be  verified,  and  thi'  proviitii)nH  i>f 
thin  act  relating  tn  the  tonn  and  cuntcnts  iif  the  veriScnliiin  of 

K leadings  In  murl!i  of  record,  and  the  iiernon^  by   whom  it  uniy 
e  made,  shall  apply  to  the  verification. 
OS  9TT 
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(S3«IT.  Trial  at  iHaaea. 

The  (iiiirt  Bhall  try  any  twrae  raiiwil  by  the  petition  and  anavrer 
at  HiK'li  time  and  place  an  it  may  direct,  or  it  may  order  the  same 
to  be  referred  to  a  referee  to  hear  aud  determine,  and  upon  pudi 
trial  the  court  or  referee  shall  6ie  a  decision  in  writiaiC'  or  deHrer 
the  same  to  the  attornoy  for  the  prevailing  partj-,  within  twenty 
iluye  after  the  finnl  aubmitution  of  the  proofs  and  alleKationn  iif 
the  parties,  and  the  proviiiions  of  this  act  relating  to  the  form 
nnit  rontentn  of  deciHtooH  npon  the  trini  of  isanen  of  fact  hy  tfap 
court  or  a  referee,  and  to  making  and  Jiling  eiccptions  theretn. 
and  the  making  and  ueftlemeut  of  a  case  for  the  review  thereof 
ii|ion  appeal,  niid  to  the  proceedings  which  mny  be  had  in  case 
such  dcciNiOD  is  nut  filed  or  delivered  within  the  time  herein  re- 
quired, and  to  the  powers  of  the  court  and  referee  upon  nuch 
trial,  shall  be  applicable  to  a  trial  and  decision  uniler  the  title. 

I  ft!M8.  Certain   proTlsloaa  ftppllcable. 

The  proviNions  of  title  one  of  chapter  eight  of  thiH  art  shall 
iilHo  appij-  tu  proceeditigB  had  under  this  title. 

f33S9.  [Atn'd,  18ft5.]  JndKmeDti  cSBts  wli«a  to  defVBd- 
and  com  m  lull  oner  ■. 

.Judgment  shall  1*  entered  imrsunnt  to  the  direction  o(  thr 
iiiiirt  or  referee  in  the  decision  tiled.  If  in  favor  ut  Ibc  defendant, 
the  petition  Hhull  be  dismissed,  with  costs  tu  be  tax>!d  by  thr  clerk, 
nt  llie  same  rates  as  are  allowed,  of  course,  to  a  dofenilai  ' 


demn&tioD  of  the  real  property  deaeribed  Is 
public  use.  and  that  the  plaintiff  is  entitled  to  laue  ana  noia  uir 
property  for  the  public  use  specified,  upon  making  compensatioa 
therefor,  nnd  the  court  shall  tberenpon  appoint  three  disinter- 
ested and  com()pteDt  freeholders,  reeidenta  of  the  judicial  dis- 
trict embracing  the  county  where  the  real  property  or  some  p^rt 
of  it  is  situated,  or  of  some  county  adjoining  such  judicial  dis- 
trict, commissionere  to  ascertain  the  compensation  to  be  made 
to  the  owners  for  the  property  to  be  taken  for  the  public  o«e 
specified,  and  fix  the  time  and  place  tor  the  first  meeting  of  the 
cominiaaioiiere.  Proiided.  however,  that  in  any  such  proceeding 
inatitnted  witbin  the  first  or  second  judicial  district,  snch  com 
missioners  shall  be  residents  of  the  county  whore  the  real  prop- 
erty, or  some  part  of  it,  is  situated,  or  of  some  adjoining  coanty. 
If  a  trial  has  been  had.  at  least  eight  days'  notice  of  iraeh  ap- 
pointment must  be  given  to  all  the  defendants  who  have  appeand. 
Tbe  parties  may  waive,  in  writing,  the  proTisiona  of  this  aection 
as  to  the  residence  of  the  commlsBionem,  and  in  that  case  they 
may  be  residents  of  any  county  in  the  State.  Where  owaera  of 
separate  properties  are  joined  in  the  same  proceeding,  or  sepa- 
rnte  properties  of  tbe  same  owner  are  to  be  condemned,  more 
than  one  set  of  commissioners  mny  be  appointed. 

L.  IBM,  cb.  6S0. 

I  S8TO.   [Am'd,     IHIUt.J    Uullaa     aud    paweFS     of     vammla. 

Tbe  commissi  oners  shall  take  aud  subscribe  the  conttitutknal 
oath  of  office.  Any  of  them  muy  issue  subpoenas  and  administer 
oaths  to  ivitnewws:  ii  majority  of  them  may  ndjouni  the  iiToceeding 
befoi'c   Iticiii.   rr<'iii   liim-  1»  lime  in  Ihclr  <li»<-rt'lion.    Wlii-ut'V<-r 
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tlicj'  meet,  excojit  by  nppointmont  or  (he  enact  or  puranaQt  to 
udJuurLmeiit,  ttiey  abaW  cniiso  at  lettut  eifrht  days'  notico  of  such 
iiieetiug  to  be^TCD  to  the  defendautit  ivl]i>  have  nppearoi],  or  their 
itKent«  or  ottomeyu.  They  Hhall  view  the  preiiiiw>B  deiteribed  in 
tbe  petition,  and  bear  the  proof  and  allegutlonB  of  the  pnrties,  and 
reduce  the  testimony  taken  by  them,  if  any,  to  writing,  and  after 
th(>  teBtimiiny  in  each  ease  is  closed,  they,  or  a  majority  of  them, 
uU  lieiUK  present,  shall,  without  iinneceKsary  delay  Hscerlnin  and 
(Irteruilne  tho  eompeneotion  which  ought  justly  to  be  made  by 
thf  plaintiff  to  the  on-nera  of  tlie  property  opprnised  by  them; 
unO.  ill  fixing  the  amount  of  snch  compensation.  Ihcy  shall  not 
inuke  nny  allowance  or  dcdnellon  on  account  of  any  real  or  siip- 
posed  benefits  which  the  owners  may  derive  from  tbe  public  use 
fur  which  the  property  is  to  be  taken,  or  the  coimtmctiou  of  any 
I>roposed  improToment  connected  with  s»ch  public  nse.  But  in 
case  the  plaintiff  is  a  railroad  corporation  and  such  real  property 
shall  belouK  to  any  other  railroad  corporation,  tbe  commisBioners 
nn  fliiDK  the  amount  of  snch  compensation,  shall  lix  the  same  at 
ita  fair  TsUie  for  railroad  purposes.  They  shall  make  a  report 
of  their  prooceilinRs  to  the  supreme  conrt  with  the  minutes  of  the 
tentiniony  taken  by  them,  if  any;  and  they  shall  each  he  entitled  to 
six  dollars  for  serricPB  for  every  day  they  are  aetnnlly  enenRed 
In  th*  performance  of  their  duties,  and  their  necessaw  expense*. 
to  be  paid  by  the  plaintiff;  provided,  that  in  proceedinfrs  within 
the  counties  of  New  York  and  Kinpi  sneh  commissionera  shall 
be  entitled  to  anch  additional  compensation  not  exceedinft  twenfv- 
five  dollars  tor  every  sitcb  day,  as  may  be  awarded  by  oie  cotirt. 
t..  lBSe,ch.  nt.    Iaelt«tSepl.[,18K. 

I  38T1.  ConflFBiatloa  or  aettlaB  sside  report)  dcpoalt 
«rlie»  parBblc. 

Upon  filing  the  report  of  the  commisBionerB,  any  party  may 
move  for  ita  confirmation  at  a  special  term,  held  In  tlic  district 
where  the  property  or  soiae  part  of  it  is  situated,  upon  notice 
lo  the  other  parties  who  have  appeared,  and  upon  such  motion, 
the  court  may  confirm  the  report,  or  may  set  it  aside  for  irregn* 
larity,  or  for  error  of  law  in  the  proceedingB  before  the  commls- 
sionera.  or  upon  the  ground  that  the  award  is  excessive  or  in- 
sufficient. If  the  report  is  set  aside,  the  court  may  direct  a  re- 
hear inR  before  tbe  same  commission  era,  or  may  appoint  new 
comniissionerB  for  that  purpose,  and  the  proceedings  upon  such 
rehearing  shall  be  conducted  in  the  manner  prescribed  for  the 
orislnat  hearing,  and  the  same  proceedings  shall  be  had  for  the 
ooiifirmnlion  of  the  second  report,  as  are  herein  prescribed  for  the 
coafirmation  of  the  firat  report.  If  the  report  is  confirmed,  the 
court  shall  enter  a  final  order  in  the  proceeding,  directing  that 
<i>llitiensation  shall  be  made  to  the  owners  of  the  i^operty,  pur- 
«imnt  to  the  determinatioD  of  tbe  commisBtouerB.  and  that  upon 
pxyiunit  of  such  comi^enaation.  the  plaintiff  shall  be  entitled  to 
enter  InIo  the  possession  of  the  property  condemned,  and  take 
niid  hold  it  for  the  public  use  specified  in  the  judgment.  Deposit 
of  the  money  to  tbe  credit  of,  or  payable  to  tbe  order  of  the 
owner,  pursuant  to  the  direction  of  the  court,  shall  be  deemed 
•   payment   within  tbe  provisions  ot  this  title. 

f  SSTS.  0>«r  to  pBVohsB' 

In  all  coBcs  where  the  ow .     ..  _     .        ...  ._     -_„_. 

dlasbillly  to  convey  title  to  real  property  the  plaintiff,  tiefore 
a^rviee  of  his  petition  and  notice,  may  mnke  a  written  offer  to 
ItHrcbaae  the  property  at  a  specified  price,  which  uinBt  within  ten 


-I 
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days  thereafter  be  filed  iu  the  office  of  the  clerk  of  the  ooiiiitf 
where  the  property  is  situated  i  and  which  caciiot  be  given  lu 
evidence  Iwfore  the  commisniouerB,  or  considered  by  them.  TUc 
owner  may  &t  the  time  or  the  prcBcatatioQ  of  the  petitiuo,  or  ut 
any  time  previously,  eerre  notice  in  writiiig  of  the  acei-ptonce  of 
plalntifTs  offer,  and  thereupon  the  plaintiff  may,  upon  filing  the 
petition,  with  proof  of  the  maliinK  of  the  offer  and  its  acceptance, 
enter  an  order  that  upon  payuii;nt  of  the  compenBatioii  agreed 
upon,  he  may  enter  into  pogaeseioc  of  the  real  property  descrllKd  !■ 
the  petition,  and  take  aud  hold  it  for  the  public  use  therein  Epeci- 
fled.  X(  the  offer  ib  not  occepted,  and  the  compensation  awanled 
by  the  commiBBionen  does  not  exceed  the  amount  of  the  offer  with 
interest  from  the  time  it  was  made,  no  coata  ehall  be  allowed  to 
either  party.  If  the  compensation  awarded  sholl  exceed  the 
amount  of  the  offer  with  interest  from  the  time  it  was  tnade,  or  It 
no  ofCer  was  made,  the  court  shall,  in  the  final  order,  dirm;t  that 
the  defendant  i-ecover  of  the  plaintiff  the  costs  of  tbe  proceedins, 
to  l>e  taxed  liy  the  clerk  at  the  same  rate  as  is  allowed,  at  coarse, 
to  tbe  defendant  when  he  is  the  prevailing  party  In  an  action  in 
the  supreme  court,  iQCludiD|[  the  ailowances  for  proceedings,  be- 
fore and  after  notice  of  trial,  and  the  court  may  also  grant  an 
additional  allowance  of  costs,  not  exceeding  five  per  centum  upon 
the  amount  awarded.  The  court  shall  aTi>o  direct  in  the  final 
order  what  sum  shall  be  paid  to  the  general  or  special  guardian, 
or  committee  or  trustee  of  an  infant,  idiot,  lunatic  or  habitual 
drunkard,  or  to  an  attorney  appointed  by  the  court  to  attend  to 
the  interests  of  any  defendant  upon  whom  other  than  personal 
serTice  of  the  petition  and  notice  may  bate  been  made,  and  who 


t  appeared,  for  costs,  expeuoes  and  counsel  fee^  ■ 

or  out  of  what  fund  the  same  shall   be  paid.    If 

has   been   had,   and   all   the   issues   determined   in   fayor   of   tbe 


plaintiff,  costs  of  the  trial  shall  not  be  allowed  to  the  defeudaai, 
but  the  plaintiff  shall  recover  of  any  defendant  answering  tbe 
costs  of  such  trial  caused  by  the  interposition  of  tbe  nnsnccesalal 
defence,  to  be  taxed  by  the  clerk  at  the  same  rate  as  ia  allowed 
to  the  prevailing  party  fur  the  trial  of  an  action  in  the  sapreme 

I  S3T3.  JndvmeBt,  how  cnforoedi  dellTcrr .  F«BBca>l*a  ml 

Upon  the  entry  of  the  Baal  order,  the  same  shall  be  attached 
to  the  Judgment-roll  in  the  proceeding,  and  the  amount  directed 
to  be  paid,  either  as  compensation  to  the  owners,  or  for  the  costs 
or  expenses  of  the  proceeding,  shall  be  docketed  as  a  judsment 
againat  the  person  who  is  directed  to  pay  the  same,  and  it  shall 
have  all  the  force  and  effect  of  a  money  Judgment  in  an  aclioD 
in  the  supreme  court,  and  collection  thereof  may  be  enforced  by 
execution  and  by  tbe  same  proceedings  as  judgments  for  tbe 
recc-ery  of  money  in  the  supreme  court  may  be  euforeed  nnder 
the  provisions  of  this  act.  When  payment  of  the  compensation 
awarded,  and  costs  of  the  proceeding,  if  any,  has  been  made,  as 
directed  in  the  final  order,  and  a  certified  copy  of  snch  order  has 
been  served  upon  the  owner,  he  shall,  upon  demand  of  the  plain- 
tiff, deliver  possession  thereof  to  him.  and  in  case  imssesxion 
is  not  delivered  when  demanded,  the  plaintiff  may  apply  to 
the  court  without  notice.  Quiets  the  court  shall  require  notitw 
to  be  given,  upon  proof  of  such  payment  and  of  service  of  the 
copy  order,  and  of  tbe  demand  and  Doa-compliance  therewith,  Ibr 

S80 
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a  writ  of  (tMifltance.  sad  the  coart  iball  tbereur)OD  caaae  anch 
writ  to  be  issued,  which  sball  be  executed  in  the  same  mBDiier 
as  when  iBsued  in  other  cases  for  the  delireir  ot  poaseeiiion  ol 
re»l  property- 

I  8aT4.  [A^id,  1804.]  AbBBdoBHent  Bad  dlHoatlBBBBce 
«C  vracecdlBV* 

Upon  the  application  of  the  plaintiff  to  be  made  at  any  time 
after  the  pTes«ntation  ot  the  petition  and  before  the  expiration 
of  thirty  days  after  the  entry  of  the  final  order,  upon  eight  days' 
notice  of  motion  to  all  other  parties  to  the  proccMing  wbu  have 
appealed  therein  or  upon  an  order  to  ahow  cause,  the  c  .urt  may, 
in  its  discretion,  and  for  good  cause  shown,  authorize  and  direct 
the  abandonment  and  discontinuance  ol  the  proceeding,  upon 
payment  of  the  fees  and  espenses,  if  any,  of  the  commiBsloners, 
and  tfae  costs  and  eii)oiiBes  directed  to  be  paid  in  such  final  order, 
If  encb  final  order  sIiqII  have  been  enlcred.  and  upon  such  other 
terms  and  conditions  as  the  court  may  prescribe:  aud  upon  the 
entry  of  the  order  granting  such  application  and  upon  compliance 
iftth  the  terms  and  conditions  (herein  prescribed,  payment  of  the 
amount  awarded  for  compensation,  if  such  compcnBation  shall 
haTe  been  theretofore  awarded,  shall  not  be  enforced,  but  in 
anch  case,  if  sncb  abandonment  and  discontinuance  of  the  pro- 
ceeding he  directed  upon  the  application  of  the  plaintiff,  the  order 
srantiog  aoch  application,  if  permitting  a  renewal  of  such  pro- 
ceedings, shall  provide  that  proceedings  to  acquire  title  to  such 
lands  or  any  part  thereof  shall  not  be  renewed  by  the  plaintiff 
irHhout  a  tender  or  deposit  in  court  of  the  amount  of  the  award 
and  tntereat  thereon. 

I  SSTB.  [AB'd,  189B.]    A»peal  fom  flaal  orders)  star' 

Appeal  may  be  taken  to  the  appellate  diTlsion  of  the  supreme 
coart  from  the  final  order,  within  the  lime  provided  (or  apieals 
from  orders  by  title  fonr  of  chapter  twelve  of  this  act;  and  all 
(be  provisions  of  such  chapter  relating  to  appeals  to  the  appellate 
dirinon  of  the  supreme  conrt  from  orders  of  the  special  term 
•ball  apply  to  such  ajipeais.  Such  appeal  will  bring  up  for  review 
■II  tbe  proceedings  subsequent  to  the  judgment,  but  toe  Judgment 
and  proceedings  antecedent  (hereto  may  be  reviewed  on  sncb 
appeal,  if  the  appellant  states  in  his  notice  (hat  the  same  will  be 
broQiriit  up  for  review,  and  exceptions  shall  have  been  filed  to 
the  decision  of  tbe  court  or  tbe  referee,  and  a  case  or  a  case 
ttnd  exceptions  shall  have  been  made,  settled  and  alloived,  as 
required  by  the  provisions  of  (his  act.  for  the  review  of  the  trial 
ot  actions  in  the  supreme  court  without  a  jury.  The  proceed- 
of   the  plnintiff   nbnll  not   be  stn.ved   upon  such   an   appeal. 


I,.  IMS.  eb.  MS. 

I  SST*>  (Aai'd,  18BB.]    Appeal  trow  ladvaicBt  hr  plaintiff. 

If  a  trial  has  been  had  and  Judgment  entered  in  favor  of  the 
defendant,  the  plaintiff  may  appeal  therefrom  to  the  appellate 
^vision  of  the  Hipreme  court  within  the  time  provided  for  ap- 
pekla  from  jodgmeiti  by  title  roar  of  chapter  twelve  of  this  axt. 
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and  all  tlie  pcovigioua  of  said  chapter  relatinc  t- 
iadKmeuta  HhalLappl)-  to  such  aspeolB:  aod  ou  the  i 
appeal  the  u|ii>elluti.-  division  niitj  affirm,  rervrae    - 

judgment,   uud   in  caae  ot  reveraal   ma;   smot  i.   

direct  that  judgment  be  entered  in  favor  of  the  plwintiff.    '. 

judgment  is  affirmed,  euata  uhall  be  allowed  to  the  renondM^ 
if  rereraed  or  moditied,  uo  coeta  of  the  bh^^I  ahaU  be  •■■ 
to  either  party. 

I  8377.   When  (eBernI  tenn  ukt  direct  »  laew  a*^ 

On  the  hearing  of  the  appeal  from  the  Suai  ord^  the  c 
direct  a  new  iiiipraisal  before  the  same  or  new  conuU- 
ia  ita  discretiiiii,  and  the  report  of  auch  commioBioiien  a 
final  and  conclusiTp  uoon  all  i>artiee  iutereeted.  If  the  i 
of  the  eotnpenBHtiun  to  l>e  paid  is  increased  by  tlie  last  r 
the  difference  uhnll  be  a  lien  upon  the  l&nd  appraised,  mmi 
be  paid  to  the  iiartles  entitled  to  the  same,  or  ahall  be  dei 
aa  the  court  shall  direct;  aod  if  the  amoaut  ia  dimiUBbCi^ 
difference  Bbnll  be  refunded  to  the  plaiutifF  by  the  pMTtj  to  m 
the  aame  may  hare  been  paid,  and  jodgment  therefor  i«a| 
rendered  by  the  court,  on  the  filing  of  the  last  report,  agaiaat 
parties  liable  to  pay  the  aame. 

I  387a  ConfllctlBV  elnlnuntB. 

If  there  are  adverse  and  conflicting  cUJmaats  to  the  mm 
'or  any  part  of  it,  to  be  paid  as  compeoaatloD  for  the  onp 
taken,  toe  court  ma;  direct  the  money  to  be  paid  into  ue  a 
by  the  plaintiff,  and  may  determine  who  ia  entitled  to  the  M 
and  direct  to  nhoni  the  same  shall  be  paid,  and  may,  in  iti 
cretion,  order  n  reference  to  ascertain  the  facta  on  whkk  ■ 
determination  nnd  direction  are  to  be  madew 

PartT  IM  poaaesslaB  aaaiT  atay 

"At  any  stage  of  the  proceeding  ttae  coart  may  aathoriac 
plaintiCC.  if  In  poeaesMOU  of  the  property  eooght  to  be  eokdCM 
to  continue  in  poasesaiou,  and  may  stay  all  a(4i«tw  vr  pw 
ings  aKBinst  him  od  account  thereof,  upon  giving  aacwitrt 
depositing  such  enm  of  money  at  the  court  may  -«— *  *- 
held  as  security  for  the  payment  of  the  compen 
may  be  finaliy  awarded  to  the  owner  therefor  and 
the  proi'eedings,  and  in  every  sncb  case  the  own<u  ■~«^  • 
duct  the  proceeding  to  a  coDclosion,  if  the  plaintiff  ddaya 
neglects  to  proaecnte  the  aame.  When  the  final  awani  *•  >^ 
owner  is  lens  than  fifty  dollars,  In  proceedings  to  condemn  a  m 
ot  wnv,  for  telephone  or  telegraph  poles  and  wiras,  the  aP  "" 
ance  of  costs,  if  any,  and  the '  amonnt  thereof  not  exee» 
that  prescribed  by  statute,  ahall  be  In  the  dlacretlMi  of 
court  in  any  action  or  proceeding  that  may  hare  been  or  ! 
hereafter  be  stayed,  if  the  telephone  or  telegraph  polea 
wires.  In  such  action  or  proceeding  «o  atayed,  shall  have  I 
erected  for  more  than  three  years  prior  to  the 

L.IN<Veti.Tn.   lQaffHlBept.1,  UOa 


b,  Google 
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1  SlltW.  TemporKrr  passHBlan  v«><IIbk  proc««dli>«ii. 

When  BD  BDBver  to  the  petition  hsH  been  interposed,  and  It 
■ppears  to  tbe  latiataetion  of  the  court  thot  the  public  inlerestH 
will  l>e  prejudiced  bj-  delay,  it  may  direct  ihat  tlie  plaintiff  be 
permitted  to  enter  immedifltdy  upim  the  real  propprly  to  lie 
taben.  and  devote  it  temporarily  to  the  public  uKe  ap<K-ilied  iti 
tbe  petitiou.  npoti  depoxitini;  with  the  court  the  Hum  stateil  in  the 
anawer  as  the  value  of  the  pro|>erty,  and  trhii-b  mim  sholl  In- 
applied,  so  far  aa  it  may  be  neceusary  for  that  pur|>oKC.  to  thi- 
payment  of  the  award  that  may  be  made,  aud  the  cohIs  anil 
expeniieH  of  the  proceedinK-  anil  the  reiiidiie.  if  any.  retiiriii-il  tn 
the  plaintiff,  and.  in  case  the  petition  should  be  dinniisMud,  or  no 
award  should  be  made,  or  the  proceeilineH  shnnld  be  nbamlomil 
by  tbe  platntifF,  the  court  shall  dlreet  that  the  money  so  depoHiteil. 
mo  far  as  it  may  be  necessar)-,  shall  Ite  applied  to  the  jiayuicnt 
ot  any  damaKeH  which  the  defendant  niay  have  Hiwtained  hy  siicli 
entry  upon  and  uae  of  his  property,  and  bin  roatH  and  expeiiiu-H 
of  the  proceedinK.  such  damages  to  be  aecertaine<l  by  the  court. 
or  a  referee  lo  be  appointed  for  that  purpose,  aui)  if  (he  xuni  ko 
deposited  shall  be  insuMcient  to  pay  surh  damatcen.  and  all  cohIh 
and  expenses  awarded  lo  tbe  defendant,  judgment  shall  be  enleri'tl 
against  tbe  plaintiff  for  the  deficiency,  to  he  enforced  and  I'ol- 
lected  in  the  same  manner  as  a  judsment  in  the  miprenie  I'ourt; 
and  the  possesaion  of  the  property  shall  be  restored  to  the  ile- 
fendant. 

I  SSfll.  Matic*  *t  veadaney  of  actlaa  to  be  lied. 

Upon  service  of  the  petition,  or  at  any  time  aftcrwardn  before 
tbe  entry  -of  tbe  Gnal  order,  tbe  plaintiff  may  tile  in  the  drrk'H 
office  of  each  t-oonty  where  any  part  of  Ihe  property  is  sitnateil, 
a  notice  or  the  pendency  of  the  proceediuK.  Htatinii  the  naineH 
ot  tbe  parties  and  the  object  of  the  proceedlnit,  and  eontair"""" 
a  brief  deaerintioQ  of  the  property  affected  thereby,  and  I 
the  time  of  flfiuK.  such  notice  shall  be  conatruetive  uotice  I 
purchaser,  or  incumbrancer  of  the  property  affected  thereby,  from 
or  against  a  defendant  with  respect  to  whom  the  notice  l» 
directed  to  be  indexed,  as  herein  prescribed,  and  a  person  whose 
conTeyance  or  Incumbrance  is  HubHe<|uentIy  executed  or  sulme- 
qaently  recorded,  is  bound  hy  all  procreilinKs  taken  in  the  pni- 
cecsdJug  after  tbe  filing  ot  tbe  notice,  to  the  same  extent  ns  if 
be  was  a  party  thereto.  The  county  clerli  must  Immediately 
record  sneb  notice  when  Sled  in  the  book  in  his  office  bept  for 
the  purpose  of  recording  notices  of  pendency  of  actions,  and 
index  it  to  tbe  name  of  each  defendant  specified  in  the  direction 
aiwended  at  tbe  foot  of  the  notice,  and  subscribed  by  the  plaintiff 
or  bin  attorney. 

I  SSS9b  Po«r«r  of  court  to  Bsake  aeeeaasry  ordeva. 
In  proceedings  under  this  title,  where  tbe  Diode  or  manner  of 
coadacting  all  or  any  of  the  proceedings  thtrein  is  not  eipre>»slv 
provided  for  by  law.  the  court  before  whom  such  nroreediiigs 
may  be  pending,  shall  have  the  power  to  make  all  necessary 
ordent  and  give  necessary  directions  to  carry  into  effect  the 
objetft  and  intent  ot  this  title,  and  of  the  several  acts  conferriUR 
aatbority  to  condemn  lands  for  public  use.  and  the  practice  in 
■ach  eases  shall  conform,  as  near  as  may  be.  to  the  ordinary 
practice  in  such  court. 
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1  aSH3.  Rep»UBV  «!«■•«(  llMlMtlw 


.    I  public  uni'  in  rpp«Hled,  except  each  atta  aiM  pirb  i( 
UK  prescribe  h  methoU  or  procedure  for  the  condenmitif 
prupvrly  for  public  use  as  s  hifrhwar.  or  as  a  street,  i 


public  place  in  nu  incorporated  city  or  villare.  or  u  mij  j 
wTibe  methodd  of  procedure  for  anch  coDaemaadoa  tw  t 
pulilic  utie  for.  b)-,  oa  behalf,  on  the  part,  or  in  the  nai 
i'liriMimtiim  of  the  cit)-  of  New-York,  known  ■«  Uil  _, 
iLlil<Tnit'u,  and  c-ommonaltv  of  the  city  of  New-York,  m 
wbulpver  uaiue  known,  or  ay  or  on  the  applicatioa  of  av  hi 
ilfjjurliui'ut,  commisaiouers  or  other  officen  ictinc  '<■  * 
behalf  or  in  the  name  of  ■nctk  corporktloii  w  dl7,  or  whM 
title  to  the  real  propert;  ao  to  be  acquired  reata  m  aadl  CM 
tion  or  In  Bucb  city;  oud  all  woceedinsa  for  the  toultmm 
of  real  property  embrsced  witlun  tbe  exceptloiu  esamftdi 
this  uectioD  are  exempted  from  the  operation  of  thh  tMc 


D,g,t,ioflb,GoOglc 


CORPOllATB  REAL  PROPERTY. 


ProcMdln^  for  the  mIb  of  corpor&t«  r««l  prt^arty. 

tlfp.  saw.  PraciwllQ()  hy  ivrporHtlonH,  ete.,  10  hp  pununnl  to  the  prorla 


•ppltcitlon ;  Htlcc^  rrtam  W  Uks 
;  aoueato  CM 


MR.  Wben  iirE  tik««  rffect. 
I  8S90.  Proa«edl>ara  br  eorpsrntlona,  ate.,  to  b«  paraaABt 
<•  tke  prOTlBl«iiB  of  tkla  Ulle. 

Whenever  anr  corporation  or  Joiut-fltock  aaaoelatlon  is  reqaiiwil 
by  law  to  make  application  to  the  court  for  leave  to  mortgaE«, 
leoae  or  sell  its  real  estate,  the  proceeding  therefor  shall  tie  had 
paraaant  to  the  provision*  of  this  tltlr. 


anpreme  court  of  the  district  or  the  coontr  court  of  the  coon^ 
where  the  real  property,  or  somi!  part  of  it.  Is  sitnated,  Iqr  the 
corporation  or  aaaoclation,  applicant,  of  a  petition,  settinf  forth 
the  followinc  facts; 

'  1.  The  name  of  the  corporstloa  or  associaliou,  and  of  Iti  dt 
rectors,  trustees  or  managers,  and  of  Its  principal  officers,  and 
thdr  placea  of  residence. 

2.  The  business  of  the  corporatioa  or  association,  or  the  object 
or  purpose  of  its  incorporation  or  formation,  aod  a  reference  to 
the  statute  nnder  which  it  was  incorporated  or  formed. 

3.  A  description  of  the  real  property  to  be  sold,  niortgaKed  or 
leased,  br  melps  aud  bounds,  with  reasonable  certaintj. ' 

4.  That  the  Interests  or  the  corporation  or  asBocialion  will  be 
promoted  b;  the  nute,  mortgage  or  lease,  of  the  real  property 
q»ecified.  and  a  concise  statement  of  the  reasons  therefor. 

5.  That  snch  sale,  mortgage  or  lease  has  been  authorized,  by  a 
TOte  of  at  least  two-thirds  of  the  directors,  trustees  or  managers 
of  the  corporation  or  ausoeiatton.  at  a  meeting  thereof,  duly 
called  and  held,  and  a  copy  of  the  resolution  granting  such 
authority. 

6.  The  market  valae  of  the  r«mainInK  real  property  of  the 
oorporation  or  association,  and  the  cash  value  of  it*  personal  hs- 
•ets,  and  the  total  amovnt  of  its  debts  aud  llabilitiea,  aud  how  ae- 
eared,  If  at  all, 

7.  The  application  proposed  to  be  made  of  the  moneys  realised 
from  such  sale,  mortgage  or  lease. 


8.  Where  the  consent  of  the  shareholders,  stockholders  or  mem- 
bera  of  the  corporation  or  sssociatlon,  Is  required  by  law  to  be 
Brat  obtained,  a  statenieut  that  such  consent  has  been  given,  aud 
a  copy  of  the  consent,  or  a  certified  transcript  of  the  record  of 
the  meeting  at  which  it  was  given,  shall  be  annexed  to  the 
petitioD. 

0.  A  d^and  for  leave  to  mortgage,  lease  or  sell  the  real  estate 

,„ inner  u  a  rertfled 

t  court  of  record. 
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1    .t3A:;C.   Henrlns   of    appllOMUoui    notice)   refrrpe    to   take 

T'lion  prenentatloii  at  the  petition,  the  ronrt  niar  imiDedlatel; 
proceed  to  Lear  the  application,  or  it  may,  in  its  diecretion,  dlrrot 
that  notice  of  tlie  application  shall  be  given  to  any  peraoti  inter- 
oHtcd  therein,  as  a  member,  Btockholder,  officer  or  creditor  of 
the  corporation  or  aseocintion,  or  otherwUe,  in  which  case  tb* 
application  Bhall  tie  heard  at  the  time  and  place  specified  in  eudi 
notice,  and  the  court  may  in  any  (-aac  appoint  a  referee  to  take 
the  proofs  and  report  tbe  same  to  the  court,  nitli  hla  opinioo 
thereon. 

I  S393.  Order)  trbcK  KppIloattoB  for,  tamj  t>e  oppoaod. 

Upon  the  hearing  of  the  application,  i(  it  shall  appear,  to  the 
eatisfaction  of  tlie  court,  that  the  interests  of  the  corporatian 
or  association  nill  be  promoled  thereby,  an  order  may  be  grautrd 
authoriaing  it  to  Bell,  mortg'nge  or  lease  the  real  property  de- 
scribed in  the  petition,  or  any  part  thereof,  for  such  Bum,  and 
upon  HUch  terma  aa  the  coart  may  prescribe,  and  directing  what 
dispOFition  shall  be  made  of  the  proceeds  of  such  sale,  mortsige 

Any  person,  wboee  interests  may  l>e  effected  by  tbe  proceeding, 
may  appear  npon  the  hearing  and  show  cause  why  the  applicatioii 
shoald  not  l>e  granted. 

I   3364,    laaolvcBt   corporsHoa   or  >■■ 
creditor  1. 

If  the  cotporefion  or  association  ia  tnaolvent 

assets  are  msufficient  to  fully  liquidate  its  at. , 

the  application  shall  not  be  granted,  unless  ali  the  creditors  o( 
the  corporation  have  been  served  with  a  notice  of  th*  time  aad 
place  at  which  the  application  will  be  heard. 

I  830S.   Brrrloe  ot  motloea. 

Services  of  notices,  provided  for  in  this  title,  may  be  made 
either  personally  or,  in  case  of  absence,  by  leaving  the  same  at 
the  place  of  residence  of  the  person  to  be  served,  with  aome 
person  of  mature  age  aod  discretion,  at  least  eight  dftys  betore 
the  bearing  of  the  application,  or  by  mailing  the  same,  duly  en- 
veloped and  addressed  and  postage  pniil,  at  least  sixteen  dajra 
before  such  heating. 

I  3MOO.  Power  of  eoart  to  auibe  aoeoasary  orders. 

Id  all  applications  made  tmder  this  title,  where  the  mode  or 
manner  of  conducting  any  or  all  of  tbe  proceedings  thereon  tre 
not  expressly  provided  for,  the  court  before  whom  snch  appHotion 
may  be  pending,  shall  have  the  potter  tn  make  all  tbe  n»cf  aiy 
orders  and  give  the  proper  directions  to  carry  into  elfret  the 
object  and  intent  of  this  title,  or  of  any  act  anthoriiing  the  sale 
of  corporate  real  property,  and  the  practice  In  sticfa  caaes  ahall 
conform,   as  near  as  may  be,  to  tbe  ordinary  practice  in   encb 

g  RSOT.  -Wkea  act  (aim  oSMt. 

This  title  shall  lake  effect  May  first,  one  thousand  rigbt 
hundred  and  ninety,  and  Phall  not  alTect  any  proceeding  pw- 
rlously  commenced. 


c.  28,  t.  3  MECHAMICS-  LIENS. 

TITLE  nL 

[Addsd  by  K  1B»T,  oh.  419, 

[Hone.— Cb.  41*  proTUfa  llut  ttili  ud  tollowlDg  ttila 
tbe  nate  ErldeDU;  enor  Cor  ob.  U,  und  tlin'  inlitre  I 
■Binlnn,] 

Proc«edui^  for  the  eoforcement  of  mechanica'  Ii«n»  on 
real  property. 

M  ot  Ulle ;  deanlUom, 

.. J ^  j^j,^  pnbllP  Impfovemepl. 


Tbii  title  JB  to  be  vouHtrued  iu  conDectipn  with  article  one  or 
the  lien  law,  aDil  provide*  proeeedinga  (or  the  eDforoement  of  liean 
for  labor  performed  and  luateriHls  fitroiaheU  iu  the  iDoproTetneiil 
nf  real  property,  created  by  virtue  of  sucti  articlt^.  The  tertna 
*'  real  property,"  "  lienor,"  "  owner,"  "  iiiiproveateitl."  "  public 
Imnrovemeut,"  '*  contractor,"  "  sub-con traetor,"  "  mat^ial  inau  " 
and  **  laborer,"  aH  used  in  this  titii^,  are  Je&ned  by  uectiou  two 
of  auch  law. 

I  3386.  Cnforcemeat  wt  »  mechanic'"  lien  on  rent  prop- 
erty- 

A  mechanic's  lien  on  real  property  may  be  enforced  against 
■uiA  property,  and  BKainsI  n  person  liable  tor  the  debt  upon 
n-hlch  the  lien  is  founded,  by  nii  action,  by  the  lienor,  his  assiguco 
or  legal  representative,  in  a  court  whicu  liaw  jurlBdictiou  in  an 
action  fonnded  on  n  cniitrnct  for  a  sum  of  money  equivalent  to 
the  amoant  of  such  debt. 

f  3400.  BBforcement  of  m  U*n  nnder  contract  'or  b.  pnhllc 

A  Hen  Cor  labor  Joue  or  niuteriaU  lumiMheU  for  a  public  im. 
provement  may  be  enforced  against  the  funds  of  the  municipal 
corporation  for  which  such  public  improvement  is  constructed,  to 
the  extent  prescribed  in  article  one  of  the  lien  law,  and  Bgainst  the 
contractor  or  uu  boon  tractor  liable  (or  the  debt,  by  a  cItH  action, 
in  the  same  court  and  in  the  same  manner  as  a  mechanic's  lien 
on  real  property. 

f  S401.   Action  In  b  coarl  o(  record)  vOBnolidatloa. 

The  proviaions  of  this  code,  relating  to  actions  for  the  fore- 
oloflUTa  of  a  mortgage  upon  real  property,  and  the  sale  and  the 
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diatributloD  of  the  iirot^tidH  Ihervuf  Hpplj'  tu  ai-liuim  iu  »  lOUrt  nf 
record,  to  enforce  mechauka'  Hens  on  real  property,  i-it-^pt  a* 
otberwiae  proTided  in  this  titic.  if  actioUB  an-  brought  bj  dlffervni 
lienors  in  a  court  of  record,  the  court  in  whitt  the  first  aclioii 
waH  brought,  may,  upon  its  on'u  motion,  ur  upon  The  appllontioti 
oC  any  party  in  any  of  iuch  actions,  consoiidHte  all  of  auch  actiotii. 

I  S40S.  PartlCH  t*  B>  kcUsb  In  a  cosrt  of  reeord. 

Id  an  action  in  a  court  of  record  the  foilowing  are  necciarr 
partiea  defendant: 

1.  All  lienors  having  lieiw  against  the  same  property  or  any 
part  thereof. 

2.  All  other  persons  having  Bubaeqiient  Uene  or  claiuM  against 
the  property,  by  judgment,  mortgage  or  atherwise,  and 

3.  All  persona  appearing  by  the  records  in  the  office  uf  the  county 
clerk  or  register  to  be  orerseers  of  such  property  or  any  part 
thereof.  Every  defendant  who  is  a  lienor  shall,  by  aoswer  in 
the  action,  set  forth  his  lien,  or  he  will  be  deemed  to  hare  waiTed 

'  the  same,  nulesa  the  lien  Is  admitted  in  the  complaint,  and  niU 
eontested  by  another  defendant.  Two  or  more  lienors  harinf- 
Itens  upon  the  same  jHvperty  or  any  part  thereof,  may  join  ai> 
plain  tiSa. 

I  840S.   Baaltlea  of  lleBon  to  be  dctenalaed. 

The  court  may  adjust  and  determine  the  equities  of  all  the 
parties  to  the  acti<Mi  and  the  order  of  priority  of  diCfereut  liens, 
and  determine  all  Issues  raised  by  any  defense  oc  counter  claim  in 
the  action. 

I  1M04.  A«tla«  !■  B  e*ap4  sat  of  record. 

If  an  action  to  enfiwce  a  mectaanfc's  lien  against  real  property 
is  broaght  in  a  court  not  of  record,  it  shall  be  commenced  by  the 
personal  service  upon  the  owner,  anywhere  within  the  atate,  of  a 
summons  and  complaint  veriQed  in  the  same  mnnner  as  a  com- 
plaint in  an  action  in  a  court  of  recorct.  ITie  complaint  mnsl  m^ 
forth  aubstantialty  the  facts  contained  in  the  notice  of  lien,  and 
the  substance  of  the  agreement  under  which  the  labor  was  per- 
formed or  the  materials  were  furnished.  The  form  and  conlentji 
of  the  snmmous  shall  l>e  the  same  as  provided  by  this  code  for  the 
commencement  of  an  action  upon  a  contract  in  such  court,  l^e 
anrnmons  must  be  returnable  not  less  than  twelve  nor  more  than 
twenty  days  after  the  date  of  the  summons,  or.  if  service  is  imde 
by  publication,  aft«r  the  day  of  the  last  publication  of  the  sum- 
mons. Service  most  be  made  at  least  eight  days  before  the  re- 
tqm  day. 

I  340Q.  'When  yersoBol  serTlcc  «»>  not  be  auidr. 

If  personal  service  of  the  Bumnions  can  not  be  made  npon  a  de- 
fendant In  an  action  in  a  court  not  of  record,  by  reason  of  bin  ab- 
wnce  from  the  state,  or  his  concealment  therein,  such  service  may 
be  made  by  leaving  a  copy  thereof  at  his  last  place  of  residence 
and  by  puhliBhing  a  copy  of  the  summons  once  in  each  of  three 
successive  weeks  In  a  newspaper  in  the  city  or  county  wber*  tbe 
property  is  situated. 

}  S40A.  ProerrdloKs  oa  relMra  of  soionoiwi  t»*ttmirmt  hy 
defaalt. 

At  the  time  and  place  q>eclfied  in  tbe  autnmona  for  tbe  retnin 
thereof,  in  a  court  not  of  record.  Isane  malt  be  jtdned,  tl  both 
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parties  appear,  by  the  ilefenilaut  filinc  witji  the  jiiMtlce  a  xerlfied 
aosn'er,  contaluing  a  Kcnernl  denial  ol  each  allcgatioii  of  the  com-' 
plaint,  or  a  gpecilic  deulal  of  oue  oi  more  of  the  mAtprial  oJlefsa- 
tioQB  thereor;  or  any  other  mutter  coDStltuting  a  defeune  to  the 
lien  or  to  the  ctaiu  upon  whieh  It  Is  rounded.  It  the  defendant 
fail  to  appear  on  the  reCnrn-day,  oD  proof  by  affidavit  of  the  xerviee 
of  the  Hummona  and  complaint,  JudEmeut  may  be  rendered  (or 
the  amount  claimed,  with  costs. 

■  S4«T.    IHIM.  How  triad. 

If  iBBDe  ii  joined  in  such  action  in  a  court  not  ot  record,  it  must 
be  tried  in  the  anme  manner  aa  other  issuea  in  such  eourt.  bikI 
Judgment  entered  thereon,  irliich  sliall  be  enforced,  if  (or  the  plaili- 
tifl,  in  the  manner  provided  in  the  followiug  section.  If  tor  the 
defendant,   in   the  aame  manner  aa  in  an  action  ou  contruct  lu 


(if  record,  which  shall  direct  the  officer  to  sell  the  title  and  inter- 
eat  of  the  owner  in  the  premisea.  upon  which  the  lien  set  forth  in 
the  conphUut  existed  at  the  time  of  filing  the  uotlce  u(  IkHi. 

I  IMO0.  A^ptmla  fron  JadSBicatB  In  vomrtu  not  ol  Feeupd. 

Ad  ai^eal  may  be  taken  from  soch  judgrment  r«ndere<l  in  ii 
roart  not  or  record,  according  to  the  provisiona  ot  this  code  reieu- 
IntinK   aKKali  from    judgments  in  actions  ou   cuntrai't  in  sueh 

I  S4tU.  TrsHBCPlpln  a(  Indsmcnl  In  enarts  not  of  record. 

When  a  judgment  is  rendered  in  a  court  not  of  record,  the  justice 
or  judge  of  the  court  in  which  it  is  tried,  or  other  pcrnoii  nlltlliir- 
txt^  to  furnish  transcripts  of  judgments  ther^n.  nhall  furnish  the 
Hucoesiifnl  imrty  a  transcript  thereof,  which  he  may  tile  with  the 
i-lerk  of  the  county  with  whom  the  notice  of  lien  is  filed.  The 
filing  of  such  trsuHcript  has  the  same  effect  aa  the  filing  of  ii 
traUBcript  of  any  other  judgment  rendered  In  such  courts. 

13411.  Coatu  and  dlBbnmem^Bln. 

If  an  action  la  brought  to  enforce  a  mechanic's  lieu  against  real 
property  in  a  conrt  of  record,  the  co«t!i  and  dishurseiuents  shnll 
re«t  in  the  discretion  of  the  court,  and  may  be  awarded  to  the 
nr«TaiIing  pnrty.  The  Judgment  rendered  in  such  nn  action  shall 
in<?Inde  the  amonnt  of  snch  co«t<t  and  speeif^  to  whom  and  by 
whom  the  costs  are  to  be  paid.  If  such  action  is  brought  in  n 
conrt  not  of  record,  they  shall  be  the  same  as  allowed  in  civil 
actions  in  such  court.  ITie  expenses  incurred  in  serving  the  suni- 
mons  by  publication  may  be  added  to  the  amount  of  costa  now 
allowed  in  snch  court. 

I  4412.  Jnds«i»t  la  euar-  of  tnllurt-  ti 

If  the  lienor  shall  fail,  for  any  reatum.  to 
in  an  action  under  the  provisions  of  thiH 
Judgment  therein  for  such  sums  ns  are  due  I^ 
reoorer  In  an  action  on  a  conlrnt^t,  pgninst  a 
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I  Mia.  Olfor  to  paj  iBto  eonrt. 

At  auy  tiiuc  after  au  action  ia  brought  under  the  proTiaion  of 
iIlu  title,  llie  uu  ucr  may  luuko  and  file  with  the  elerk  with  whom 
Ihe  uotit.-e  ot  lieh  is  lileJ,  if  in  a  i-ourt  of  record,  and  If  in  s  court 
not  of  retord.  nith  iJie  eourt,  au  offer  to  paj  into  court  the  eoni 
of  money  stnled  therein,  or  to  execute  and  deposit  secnritiea  wtatdi 
he  may  ilescrilie.  in  dwcliarBe  of  the  lien,  and  Herve  npou  the  plain- 
tiff a  t-oiiy  of  Biicb  offer.  If  a  writteu  acoeplanee  ot  the  off«-  i* 
tiled  with  Biich  i-lerk,  or  court,  within  ten  days  after  its  serrite. 
iiuil  a  coijy  of  tlie  acci'ptniu-e  ia  BerTcd  upon  the  partr  makiiv 
the  offer,  the  court,  upon  proof  of  such  olFer  and  act^eptauce.  mar 
make  a\t  order,  that  on  dejxiHitluK  wilh  8u<-h  clerk,  or  court,  thr 
Bnm  HO  offered,  or  the  iiei'nritie»i  deiiCTibed,  the  lien  ahall  be  dia- 
chai^ed,  and  that  the  money  or  securitieg  deponited  ahall  take  the 
place  ot  the  pro]>erty  upon  which  the  lien  existed,  and  ehall  be 
anbject  to  the  lieu.  If  the  offer  is  of  moiie;  only,  the  eonrt.  oa 
application  and  notice  <[>  the  plaintiff  mny  make  HUch  order,  witlk- 
out  the  acceptance  of  the  offer  by  the  plaintiff.  Money  or  aet^ri- 
tles  deposited  upon  the  acceptance  of  an  offer  pursuant  to  tfaia 
section  shall  be  held  hy  the  clerk  or  the  court  iinti!  the  final  detet^ 
miuntiou  of  the  action,  including  an  appeal. 

I  3414.   Preference  aver  eon  tractors. 

When  a  lnl>orer  or  n  material  man  ahall  perform  1ab<w  or  rnmiah 
materialH  fo^  an  improyement  of  real  property  for  which  he  i! 
entitled  to  a  mechnnic's  Hen.  the  Hmonnt  dtie  to'bltn  ahall  be  paid 
out  of  the  prix'eedH  of  the  nale  of  such  pr<^ieny  undn-  any  jiid(- 
ment  rendered  pursuant  to  this  title,  iu  the  (wder  of  pricwity  o( 
his  lieui  before  any  part  of  such  proceedx  ia  paid  to  a  contractor 
or  subcontraclur.  If  Bcvcnil  uoticex  of  lieu  are  filed  for  the  saiie 
claini,  ns  where  the  contractor  liiia  fiUil  a  notii-e  of  lien  for  tbf 
aerrifva  of  bin  workmen,  fliid  the  workmen  hare  also  Hied  noticni 
of  lien,  the  jiidKnient  "hall  provide  for  but  one  pa.vment  of  ihe 
claim  which  »hKll  he  iiaid  to  the  parties  entitled  thereto  in  the 
order  of  prlorlt.v.  Payment  Tolnntarily  made  upon  any  claim 
Sled  a»  a  lieu  Khali  not  Impair  or  dimlniah  the  lien  of  any  peraao 
except  tiic  pcrsciu  to  whom  the  payment  was  made. 

I  S-tin.  JnriKinrnt  mnr  lllrert  Aellverr  of  property  In  Ilea 

If  the  owner  hna  aKree<t  to  deliver  liills.  notes,  aecuritiee  or  other 
oblisalions  or  an.v  i>ther  ti|)ecie8  of  property,  in  payment  of  the 
debt  niion  which  the  Hen  1h  baenl.  (he  ludRmeut  may  direct  thai 
BUi'h  Huhstitnte  be  deliveretl  or  deposited  as  the  oonrt  may  direct, 
and  the  property  affei-ted  by  the  lien  cannot  be  aoM,  by  virtne 
of  such  jiiilRuient.  exi-e|)t  in  default  of  the  owner  t*  so  deliTet  or 
deposit  within  Ihe  time  directed  liy  the  court. 

t  ^411.  JndicMeMt  for  ■leneleaey. 

If  niton  the  sale  nf  the  pToi>rrty  under  jndgment  in  a  eoart  of 
reconl  there  is  n  deficiency  of  proceeds  to  pay  the  plaiiitifri> 
claim,  jiidmnent  may  Ih"  docketed  for  the  deficiency  aRainat  any 
Demon  liable  therefor,  who  shall  be  adjndged  to  pay  Ihe  same 
ill  like  manner  and  with  like  effect  as  in  judgments  for  deSctency 
in  foreclosure  eaaeti. 
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I  en,  bT  order 


A  mechsuic'B  lien  oq  real  iiroptTly  mHj  be  TBcated  and  oaDcelled 
bj  an  order  of  a  court  of  record.  Before  such  order  shatl  be 
granted  a  notice  shall  be  served  upon  the  lieuor,  cither  person- 
ally  or  by  leaTiog  it  at  his  last-known  place  of  residence,  with  a 
uersoD  of  suitable  a«e,  with  directions  to  deliver  it  lo  the  lienor. 
Such  notice  shaJI  require  the  lienor  to  commence  lui  action  to 
enforce  the  lien,  within  a  time  specified  in  the  notice,  not  le»e 
than  thirty  days  from  the  time  of  aerrire,  or  show  rause  at  n 
Hpecial  term  of  a  court  of  record,  or  at  a  county  court.  In  a  county 
in  which  the  property  is  situated,  at  a  time  and  plnce  specified 
therein,  why  the  notice  of  lieu  filed  should  not  be  vacated  and  can- 
celled of  record.  Proof  of  sni-h  service  and  tlint  the  lienor  has  not 
commenced  the  action  to  foret'loeo  luch  lien,  as  dlredcd  in  the 
notice,  shall  be  made  by  nflidavit  at  the  time  of  allying  for 
BUch  order. 

I  S41M.  jBdsmeBta  ■■  aotlonn  to  tvrwtoitv  Ilean  oa  BOcoant 
of  nsblle  ImVPOTemeBtH. 

If,  iu  an  action  to  enforce  a  lien  on  account  of  a  public  im- 
provemenl,  the  court  finds  tliut  the  lieu  ia  established,  it  shall 
render  judgment  directing  the  uiunicipal  cori'oration  to  pay  over 
to  the  lienors  entitled  thereto  for  work  done  or  material  fur- 
nished for  Buch  public  im^roTemeut,  and  in  such  order  of  priority 
as  the  court  may  determine,  to  the  exient  of  the  sums  fouud  due 
the  lienors  from  the  contractors,  bo  much  of  the  funds  or  money 
which  may  be  due  from  the  state  or  municipal  corporation  to  the 
contractor,  OM  will  satisfy  such  liens,  with  interest  and  costs,  not 
exceeding  the  amount  due  to  the  contractor. 

I  34tft.  JfldaiBent  In  Brftons  to  foreclose  b  niechBBlc*ii 
Ilea  OB  i>FDperti-  of  a  railroad  coriiorntlon. 

If  the  lien  is  for  labor  done  or  materials  furnished  tor  a  railroad 
corporation,  upon  its  laud,  or  upon  or  for  ita  track,  rolling  stock 
or  the  appurtenances  of  its  railroad,  the  judgment  shall  not  dirci't 
the  Mle  of  any  of  the  real  property  deHcribed  in  the  notice  of  the 
Ilea,  but  when  in  such  case,  a  judgment  ia  entered  and  docketed 
with  the  county  clerk  of  ttie  conuty  where  the  notice  of  lien  Ik 
filed,  or  a  transcript  thereof  is  filed  and  docketed  in  any  other 
coauty.  it  shall  be  a  lien  upon  the  real  property  of  the  railroad 
corporation,  against  which  It  is  obtained,  to  the  same  extent,  and 
enforcible  in  like  manner  aa  other  judgments  of  courts  of  record 
Bssinst  luch  corporatloii. 
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1  8420.   AppllcHtlOD  tnr  wappimt. 

Tlip  lii-tiur  mny  lunke  n  wrilleu  application  lo  'n  ju«lif«  of  tbe 
Hiipreiiir  tviirt.  nt  t-liniiiltoiv,  in  Ihe  Jiidirial  dlstnct  in  whioli  the 
tiennr  rt'Ki<1i>ti  or  <ii  n  I'lxmtj'  ailjoininK  KUi-h  i}l9hH<-t,  for  a  wamDt 
lo  fnrorii-  a  lipii  im  a  vphwI  and  to  (Mllwt  the  nnioiint  Ihpn^f. 

The  n[i|>lli'ntii>n  nhnll  H|tei-<fy: 

1.  By  ivhom  niiil  irhpii  wii-li  ik-lit  wu*  i-ontroi-ted  and  for  whtt 
vpniiel:  and  tlip  iiniiir  niid  ni«iilciicp  of  the  owiipr  of  the  rpmri,  if 

2.  Tlip  i1i>iiiH  I'limiHHiinK  tli<>  dcl)t'and  the  amount  claimed. 

.'t.  Tliiit  tlir  ilt'lit  Ik  jitHtly  ihic  the  H|>pll<-ant  oyer  and  atMive  alt 
iwynipiitft  mid  jnut  rlediu-thniH. 

4,  Any  nNntgriinn'Ht  or  trannfer  of  the  debt  whii'h.uiaj  hare  takvn 
plai'e  ttiiii-e  it  wrh  contriK^ed. 

Ti.  When  iind  irhere  the  notice  of  lien  was  Qled. 

The  appli<vlii>ii  nhall  he  TeriHed  in  the  sime  manner  as  a  pleail' 
injt  ill  n  court  of  recflrd. 

i  3421.  VadrrtalcliiK  to  BCCompsBr  «pplleatl*B. 

Such  applicatiiiii  uhall  be  accompejiled  by  an  undertaking  in  tbe 
Num  of  at  leaNt  one  liiiadi-ed  doltari).  to  be  approved  by  aueh  jnn- 
tice  and  filed  In  the  oltlce  of  the  cterk  of  the  connty  tFherv  the 
notii-e  of  lien  ih  filed,  with  at  leant  one  surety,  who  shall  be  ■ 
reiident  and  freeholder  within  the  atate,  to  the  effect  that  If  it  w 
Anally  adjudfied  that  the  applicant  was  not  entitled  to  the  war- 
rant, he  will  pny  all  coKtM  which  may  be  awarded  against  him.  not 
eiceediiiK  Ihe  Hiiioiinl  opecified  in  Ihe  undertaking,  and  any  <]am- 
ages  Hustained  by  reiison  of  tbe  seiiure  of  the  tmmI  mnder  raeli 
warraBt.  not  lo  exceed  fifty  dollar*. 
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I  S4IS.  Wkmnt  |  MtMBtlOB  tlunaf. 

Thereapon,  BUch  justice  shall  IsBUe  ii  wan-ant  to  the  sheriff  of 
the  county  where  such  rms^  may  be,  or,  generally  to  the  sherifl 
of  any  county,  aiiei'ilying  the  amount  ot  tbe  claim,  and  the  name* 
of  tfa^  pemouK  makinK  tlii-  clnlm  and  i-oniinaaillnK  him  to  aelie 
BDd  aafely  ktv|>  mli-h  Khi|i  or  vetinel.  her  tarkle,  aiiparel  and  (ur- 
ntturr,  to  natinry  «u<-h  i-lillin.  if  eatabliHbed  to  be  a  lien  uiiou  the 
vessel  acropiiinit  to  law,  nnd  withiu  ten  daju  after  the  iiefinre  to 
make  return  of  hi«  proieeflliitm  iindiT  the  warrant  to  auch  juntlce. 
The  sheriff  ahntl  forthwith  execute  sneh  warrant,  and  keep  the 
Tessel,  her  tackle,  aniarel  anil  furniture  to  be  disposed  of  accord- 
lag  to  la.w.  In  bin  retani  the  sheriff  shall  state  bIbo  whether  be 
bM  selted  snch  Teasel  by  vinue  of  any  other  warrant,  and  If  ao, 
in  whose  behalf  and  for  what  sum  such  warrant  wa«  Issaed  and 
the  time  of  its  receipt  b;  him. 

At  the  time  ot  issoiox  snch  warrant  the  juatice  shall  grajit  an 
order  to  show  rause,  why  the  vessel  seiced  by  virtue  of  audi  war- 
rant should  not  be  sold  to  satisfy  the  lien  specified  in.  the  appllca- 
tion.  Such  order  shall  be  cetornable  not  less  than  eipbt  days 
after  (he  service  thereof,  as  required  in  thia  section,  before  the 
jDDtice  and  at  the  time  and  place  mentioned  therein.  It  shall  be 
directed  to  the  master  or  other  person  in  charge  ot  the  vessel 
aeized  and  to  the  owner  and  consignee  thereof,  if  known.  A 
copy  of  snch  order  and  the  application  for  the  warrant  riiall  be 
served  pemonally  upon  the  master  or  other  person  in  charge  of 
such  vessel  at  Uie  time  of  the  execution  of  such  warrant;  and 
personally  ti|ion  the  owner  and  consignee  of  su<*  veaael  It  a  resi- 
dent ot  the  state,  or  if  not  a  resident  ot  the  state,  by  mall  ad- 
dressed to  Rueh  owaer  or  consiRnee  at  his  laat  known  place  of 
reaidenee.  within  ten  days  after  the  execution  of  snch  warrant. 

}  :Ma4.   Kotlce  •>(  ■••rvlcc  to  be  vabllshe^  sad  served. 

Within  three  days  after  the  isaue  of  the  warrant,  the  applicant 
ahall  c«use  a  notice  to  be  published  once  in  each  week  for  two 
consecutive  weeks,  iu  a  uewsiiaper  published  in  the  county  where 
the  vessel  was  seined,  stating  the  issuance  of  the  warraut.  the 
date'  thereof,  the  anionnt  ot  the  daim  specified  therein,  the  name 
of  the  applicant,  and  the  time  and  place  of  the  retnm  of  the  order 
to  ahnw  cause  granted  an  prescribed  In  this  title.  If  the  vessel 
neiKed  is  used  to  navigate  any  of  the  cnnais  or  lakes  of  the  state, 
a  copy  of  such  notice  shall  l*  serveil  personally,  or  by  mail,  witbln 
ten  days  after  the  first  publication,  ngmn  nil  persons  who  have  filed 
elsims  or  Hens  against  such  vessel,  by  mortgage  or  otherwise  in 
the  office  of  the  comptroller  of  the  stale. 

I  S425.  ProeeedfBBa  Dtf«i>  retarn  ot  order  to  ahow  caue. 

At  the  time  and  place  mentioned  in  the  order  to  show  cause,  the 
master  or  other  person  in  charge  of  such  vessel,  the  owner  or  con- 
signee thereof  or  any  other  person  interested  therein,  may  apply 
and  contest  the  claim  of  the  lienor  as  contained  in  the  application 
for  a  warrant,  by  filing  with  the  justice  an  affidavit  controvertinit 
any  material  allegation  contained  in  the  notice  of  lien  or  the  ap- 
plication of  the  lienor.  The  issue  so  raised  shall  lie  tried  as  are 
other  issue*  in  a  court  of  record,  without  a  jnry.  before  the  justice 
granting  the  order  at  a  time  to  be  fixed  by  him.  or  tliey  may  be 
referred  by  him  ta  a  referee,  to  be  heard  and  determined. 


i 
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I  S42«.  Order  of  aalc. 

An  order  may  be  made  by  tlie  justice  before  whom  the  order 
ta  show  cause  ivaa  returoable,  toi  the  anle  of  the  veasel,  her 
taclcte,  appurE>l  aiiiJ  furuiCure,  in  the  fuUuniug  caeca: 

1.  In  ease  tlie  maater,  owner,  coDEigDee  or  other  periwti  inter- 
eated  in  Ihe  ve««el  does  uot  appear  upon  the  return  day  and  con- 
test the  claim  of  Ihe  iienor,  atid  proof  ia  made  of  the  service  of  • 
the  order  to  show  cauue  aud  the  application  and  uf  tlie  publica' 
tion  of  the  notice  and  the  eervice  thereof,  as  required  in  Ibia  title. 
and  due  proof  is  made  of  the  validity  and  amount  of  auch  claim: 

2.  In  caae  a  trial  ta  hod  of  the  iaauea  raiaed,  and  it  is  dctei^ 
mined  that  the  lien  is  valid  and  the  amount  claimed  by  the  Uunor 
or  some  part  thereof  is  due. 

Such  order  ahaJl  direct  the  sheriff  who  aeised  the  te^ael  to  st^ 
the  same  and  her  taclile,  apparel  and  furniture,  to  Batiafy  the  liens 
eatablished  on  the  hearing,  and  pay  the  coat«  and  expenses  iie<««- 
mrily  incurred  in  the  proeeedinKn  as  prescribed  in  this  title.  The 
righta  of  mortgagees  whose  mortgagee  have  been  filed  according 
to  law,  prior  to  the  filing  of  the  nirtice  of  lien,  on  account  of  which 
the  order  of  sale  is  granted,  shall  not  be  affected  by  The  sale  of 
ench  vessel  parsaant  to  sncb  order. 

)  S4It7.  Sale  and  proceeds. 

Within  ten  days  after  the  receipt  of  the  order  of  solej  the  aherlC 
unless  the  order  be  sooner  vacated  or  the  lien  discharged,  shall 
sell  the  vessel  Beized,  her  tackle,  apparel  and  familure,  upon 
notice,  and  in  the  manner  prescribed  by  law  for  the  sale  of  per- 
sonal prcperlv  upon  eiecution  issued  out  of  a  court  oX  recoid. 
He  shall  make  a  return  to  the  justice  grantipg  the  order,  of  hi» 
proceedings  thereunder,  and  shall,  after  deducting  his  fees  and 
expenses  iu  seiiiin,  iireserving,  watching  and  selling  the  vessel 
pay  into  court  the  remaining  proceeds  of  the  sale. 

I  S428,  Ifotice  of  Ihe  dlstrlbnlloit  of  tk«  proceed-  •€  i—K-. 

The  justice  granting  the  order  of  sale,  "|>on  roceiviug  sueb  pro- 
ceeds, shall  order  a  notice  to  be  publishedo'ice  n  wih-k  lor  three 
suecMsive  « eeks  in  the  same  newspaper  in  which  the  ci.tlee  of 
seizure  was  pnblitdied,  requiring  all  persons  l.nving  liens  upon  the 
vessel  under  article  two  of  the  lieu  law,  and  the  master,  owner. 
agent  or  consignee  thereof,  and  all  other  p,™"i« '^V^^.  .i» 'Hi^ 
W  appear  before  him.  or  a  referee  appointed  by  liim.  at  the  ttme 
and  place  specified  in  such  notice,  uot  less  tliaji  thirty  nor  nwre 
than  forty  davH  from  the  first  publlcatiMi  thereof,  _to  attend  a 
distribution  of' such  proceeds.  Such  lustice  may  appomt  a  rrferee 
to  make  sucti  distribution. 

{  3429.   Liens  »or  vrhleb  BO  w»rr«nts  mrr  Issaed. 

A  person  who  has  a  lien  under  arUcle  two  of  the  lieu  law. 
against  the  vessel  so  sold,  and  has  made  no  applicauon  for  aw«r- 
rant  thereon,  may  present  to  and  file  wilh  the  justice  or  roftree 
at  the  time  aud  place  9pe<iSed  In  the  notice  of  (Hstrihntion  of 
such  proceeds,  a  verified  stutemeut  of  the  facts  and  alleention* 
required  lo  lie  sinted  iu  the  application  for  a  warrant.  XnA 
Ihereupou  such  lien  nliall  lie  determined,  with  Ihe  same  efT«"ct  as 
i(  a  warrant  had  been  issued  to  eufOTce  such  lien. 
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,  _  .  r  conBlgnee  of  the  Tessrf,  or  any 
_  J  haviUK  SD  lutercBt  in  the  ivoceedH  bef<H«  dnal  dJBtriliatton 
■eoC,  may  contest  ui;  claim  made  HgainBt  tlie  vessel  or  its  pro- 
la,  by  filing  with  iuch  justice  a,  written  answer,  verified  as  a 
idiag  in  a  court  of  record,  deHignating  tbe  claims  contested 
controverting  any  materia!  allegation  o*  the  notice  ot  lien, 
liCAtioD  for  a  warrant  or  ttntement  ot  lien,  and  setting  up  any 
sr  matter  in  defense  thereto.  A  copy  of  such  answer  ^all  bt 
red  within  tive  days  from  Bucb  filing,  upon  the  i>erson  whose 
ax  is  contested,  or  hia  attorney. 

r  the  answer  does  not  contain  any  matter  of  defense  to  the 
jn.  it  may  be  stricken  out  on  motion  of  auy  person  who  has 
d  &  notice  of  lien  against  the  vesnel. 

S431.   TrUI  ot  laanea  and  appeal. 

'he  iHsnes  raised  by  any  such  answer  shall  be  tried  in  the  same 
nncr  as  issues  are  tried  in  a  court  of  record  without  a  jury, 
or?  such  justice  at  a  time  and  place  to  be  fixed  by  him,  or  they 
y  be  referred  by  such  justice  to  a.  referee,  to  hear  and  deter- 
ae.  An  appeal  may  be  taicen  from  the  decisiin  of  Fiicli  justice 
Tef«reo  as  in  a  civil  action  in  a  court  of  record.  On  wich  ap- 
il  tbe  decision  upon  the  law  and  the  facta,  may  be  reversed, 
■dified  or  a  new  trial  ordered.  Costs,  upon  appeal,  shall  be 
owed,  as  in  the  case  of  an  appeal  from  a  judgment  in  a  Court 
record,  and  judgment  may  be  rendered  therefor. 

MSS.    DIatHbiUlaB  of  pnMMds. 

Upon  the  determination  of  all  tbe  clnima  prenented.  the  justice  or 
leree  shall  make  an  order  of  distribution  of  the  proceeds.  The 
der  shall  direct  the  payment  of  the  claims  found  to  be  subslst- 
g  liens  upon  such  veasel  or  proceeds,  with  all  costs,  expenaes 
id  allowances,  in  the  order  of  the  priority  of  flling  the  notices  of 
ch  liens.  OS  provided  in  article  two  of  the  lien  law.  Sneh  costs. 
rpenaes  and  nllowancen  shall  be  in  tiie  diHcretion  of  the  juttice, 
:«pt  as  otherwise  iHVvided  in  Ihia  title. 
I  .MSS,  PaynpBt  »(  aneoatrstttd  olalais. 
Any  nncontested  claims,  entitled  to  priority  of  payment  over  the 
aims  which  are  coiiteKted.  shall,  on  motion  of  the  parties  In- 
rested,  be  paid  with  costs,  in  the  order  of  their  respective  prior- 
itB.  without  awailinB  the  detenniuiitioii  of  SDch  contest.  If  at 
Br  time  it  is  made  to  anpenr  that  nrter  the  payment  of  all  prior 
[H'onteBted  claims  and  their  respective  costs,  and  after  deducting 
a  amount  suflieient  to  pay  all  prior  contested  claims  and  costs. 
Mit  there  remains  a  sivplns  of  proceeds  applicable  to  the  payment 
t  uiy  subsequent  uncontested  claims  such  claims  may  on  notice 
>  all  tbe  parties  interested  be  paid  out  of  the  surplus  with  costs. 
■ithont  awaiting  the  determination  of  such  conteat. 


I  MM   DMrlbsUfn  of  SSTplna. 

If  npon  payment  of  all  claims  established  na  Hetla  against  tiie 
i>Bici  from  the  proceeds  of  Its  sale,  a  surplus  remains,  it  may  be 
Irtributed  hy  the  court  to  the  persons  entitled  thereto,  after  ■ 
wrinr  and  the  pnblientton  of  n  notice  by  the  applicant*  for  the 
»rae  time  snd  in  the  samp  manner  as  the  notice  of  selinre  is 
Mnlrrt  by  this  title  to  be  published.  Such  notice  shall  specif 
be  Bmoant  of  the  Btirplne  proceeds,  the  names  of  the  persons  ap- 
itnng  therefor,  tfce  name  of  tbe  vessel  from  the  sale  of  whlA 
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tbe  game  arose,  the  date  oT  the  aale  ttad  the  time  and  pl««e  vh« 
the  hearing  will  be  belli  aiid  the  dintributiou  of  the  sa^na  oude. 

I  IMSB.  Apvlleittlao  (or  ■  dlnehusr  o 

The  owner,  coniiiKiiee,  atceiil  or  master  o     ...  

or  any  person  interested  theteiu,  mar  ot  any  time  tiefore  the  mIf 
of  Ihe  vesBel  under  this  title,  apply  in  iierxon  or  by  attoraer  ts 
the  Juatiee  istiuiug  the  warrant,  on  at  least  one  day's  notiee  to  dv 
lienor  or  hig  nttWTiey,  for  au  order  dincharicinR  the  name  on  (rriig 
an  iiDdertakiDg  theri'for,  Snch  uotiee  shall  spoeify  the  1 
plai-ea  of  realdence  nud  plat-'ee  of  bnsiness  of  the  i>ropoaed  snmiB 
upon  Huch  undertaking. 

)   343n.   I'ndertBklnv   lo   arcoBipany   uppllpattoB    r*r  M^ 

The  applicatiuij  Bhull  be  aecomimuied  by  au  undertafejiig  to  tkc 
lienor  exeeuteil  by  at  least  two  suretiei!  in  a  sum  at  leaat  twin 
the  u4iiouut  ijpecllied  in  the  wurranl,  to  the  eSeet  that  tbe  peraon 
u)ukinx  the  applieation  for  the  dixcharge  of  Ihe  veitBtH  wUl  par 
Ihe  amount  of  all  elniuiis  and  demunds  whii-b  shall  lie  establisMd 
to  be  due  to  the  pt-rson  in  whose  behalf  the  warrant  was  iiaiwd, 
and  to  have  been  a  Bubsistlng  lien  on  the  vessel  at  the  time  of  its 
issue.  The  uudertnking  when  found  sutEoieut.  must  be  approved 
by  the  juetiee  to  whom  the  appliiTatiou  is  made  as  lo  the  cuE- 
irieucy  ot  the  Bilrelies,  and  the  lienor  may  examine  the  sorelie 
as  to  their  suUicitney  at  such  time  and  places  as  may  be  fixed  bj 
sueh  jUBtiee. 

f  34S7.  Dlnphnrce  ot  warraal. 

When  sueh  undertaking  shall  hare  been  exeented,  approved  asd 
delivered  to  the  lienor  and  the  taxed  fees  of  the  afaenS  upon  tbr 
seiEnre  and  detention  of  the  veasel  have  been  paid,  the  joMire 
shall  make  an  order  dlHehHrKintc  the  wnrnuit.  and  no  roTtber  pm- 
eeedinga  against  the  vpnufi  seized  shsll  lie  had  nnder  this  itrdeie 
fonnded  upon  any  demand  seeured  by  sni^  un<)er1akiDg. 
'  )  »4SH.   Action  OH  nntlertflklair. 

The  tindertHking  may  be  proaeeuted  liy  aetiAn  En  any  oonit 
having  juiisdii-tion  thereof,  nt  any  time  within  three  mnoths  after 
its  deliver}',  but  not  afterward.  If,  in  mii-h  arlion  it  ia  fomid 
that  any  sum  is  due  the  plaintiff  wbieh  was  a  subaistinR  Ken 
upon  the  vesHel  at  the  time  the  notice  of  lien  was  filed?  the  piain- 
tifr  ahull  have  jiidmiieul  for  the  reeovery  of  the  aamp  with  the 
costs  and  disbursement m  of  the  action  and  the  ooeta  of  the  pro- 
eeedlURH  fur  Ihe  seir.ing  of  the  vessel  and  shall  have  eiecntion 
therefor.  II  it  is  found  in  sarii  Hi;tiou  that  no  sneh  lien  existed. 
judgment  shall  be  rendered  against  the  plaintiff  for  the  coats  and 
disburseiueuts  irt  llie  action  and  the  eoata  of  Ihe  proe««diti|r8.  in- 
I'liiding  the  amount  paid  the  sheriff  in  the  disebarge  of  Hie  tcsscI 
from  the  wnirant. 

1  lt4S0.  Casta  ot  proceed! iiKii. 

The  costs  of  the  proceedings  in  addition  tu  the  disliursementi' 
shall  be:  For  filing  notice  of  lien,  two  dollars.  For  applyin);  for 
and  proctiring  a  warrant  it  the  lieu  is  fifty  dollars  or  ander.  ten 
dollar^:  If  the  lien  exceeds  fifty  dollars  and  is  not  more  than  twn 
hundred  and  fifty  dollars,  twenty  dollars:  if  the  lien  exc¥«da  two 
hundred  and  fifty  dollars,  and  is  not  more  than  one  thoosand  do(- 
j1^  ""■'?, <Jo"BrH:  if  the  lien  exceeds  one  thousand  dollsr«.  tortr 
aoilars  For  attending  proceedings  uirait  tie  dischance  ot  At 
wairaut  on  the  exetuti 


lings   uiKm  1^  dischai^e  « 
iiadertaklng,  ten  dollats. 
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The  sheriff  shall  be  eutltled  in  aay  sach  proceediDga  to  the  lol- 
lowing  Tea  and  eipt'tmes :  Fur  HcrviuK  warraut,  one  dollar.  For 
retnm  of  the  same,  uue  dollar.  The  uecen»arj  sums  paid  by  him 
for  the  eipeciBe  of  keepiug  thy  TCsael  in  custody,  not  exceeding 
two  declare  and  fifly  <oiitH  foe  each  day.  The  sheriff  Bhall  not 
receive  any  other  or  grcuter  buuib  for  any  service  rendered  by 
him  in  any  proceeding  under  this  title,  nor  shall  he  be  allowed 
expense  of  custody  of  the  vessel  upon  more  than  one  warrant  at 
the  aame  time.  All  cosIh,  disbursements  and  tees  shall  b»  veri- 
fied by  affidavit  and  adjusted  by  the  jjustiees  issiiiug  the  warrant. 

I  3440.   ShrriH  taamt  return  warrant. 

A  sheriff  to  whom  a  warrant  may  have  been  delitered  pursuant 
to  Qie  provisions  of  thin  title,  may  be  compelled  by  an  ordor  made 
by  the  jnstii-e  isHUiug  it,  lo  return  sui-h  warrant  with  big  proceed- 
ings thereon  and  pay  over  mimeys  in  his  handii,  and  to  taJte  an? 
necessary  steps  for  the  safety  of  the  vessel,  piirsnant  to  any 
order  for  that  purpose.  Obedience  to  such  order  may  be  enforced 
I9  sttaehiaeut  agaiuat  the  sheriff  on  the  applitatlou  uf  any  pet- 
sou  interested  therein. 

I  S441.   DIscharcr  at  llpn  brt«v«  laanc  of  wappaal. 

When  any  notice  cif  lien  Hhall  have  been  Sled  under  this  article 
■nd  no  warrant  hns  been  issued  to  enforce  the  same,  atiy  person 
bitere«ted  in  the  vtMHel.  may  apply  to  any  Justice  of  the  supreme 
nrart  for  leave  to  discharge  tbe  Hen  upon  giving  an  undertakiug 
therefor  to  the  lienor.  The  application  shall  be  in  writing,  and 
shall  state  the  amount  of  the  Men  claimed  and  tbe  grounds  <^  the 
defense  thereto,  and  the  names  of  the  persons  proposed  as  sure- 
ties nn  such  uudertaking,  with  their  respective  residraees  and 
places  of  business.  Upon  presenting  such  application  with  proof 
that  a  copy  thereof,  with  at  least  five  days'  notice  of  the  time  and 
place  of  presenting  the  same,  has  been  served  upon  the  lienor, 
mch  Justice  may,  if  no  Just  cause  be  shown  in  opposition  thereto, 
lutboriie  the  execution  of  such  undertaking,  which  shall  be  to 
tbe  same  effect  ss  sn  undertaking  required  In  tbig  article  upm 
the  Bi^lication  to  discharge  a  warrant,  and  un  action  may  be 
brought  thereon  in  like  manner.  At  the  time  of  the  presentation 
of  such  application  the  suretie!)  proposed  in  such  undertaking  shall 
justify  before  such  justice.  When  anch  undertaking  has  been 
fievuted  and  approvrf  by  such  justice  and  delivered  to  the  lienor, 
Ihe  justice  shall  ditect  the  clerk  with  whom  the  notice  of  lien  is 
filed  to  mark  the  same  as  discharged,  and  it  shall  cease  to  be  lien 
upon  BDch  veaaeL 
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VERIFICATION  OF  PLEADINGS.* 


ZAWB  OF  1881,  CEAP.  414. 


1 


Section  L  In  any  action  bronpht  In  an;  of  the  JiutlceB'  cwuti 
of  this  State  arising  ou  contract  for  ttie  recoTeir  of  mane;  oidj, 
or  on  an  account,  tbe  plaintiff  or  bis  tffent,  at  w  befoic'  the 
time  of  the  iuning  of  the  anmmons,  may  make  ■  written  com 
plaint  stating  in  a  plain,  concise  mannn  the  facta  conatitntinf 
tbe  canae  of  action,  specif; ing  therein  the  amonnt  actuallj  doe 
from  the  defendant  to  Uie  piaiutiff  In  said  action,  and  praylDC 
Judgment  BKainat  tite  aaid  defendant  for  the  amount  ao  cUtaned 
to  be  due  to  faim.  which  aaid  complaint  ahall  be  aubacribed  bj 
the  pisintltf  or  his  agent,  and  ahall  be  TeriSed  in  the  masnv 
and  aa  provided  by  aection  five  hundred  and  twenty-aiz  of  the 
Code  of  Civil  Procedure.  Said  aummoua  and  complaint  ahaU 
be  attached  and  ahall  be  served  upon  the  defendant  b;  deliveniic 
to  and  leaving  with  him,  personall;,  true  copiea  thereof,  not  leaa 
than  six  nor  more  than  twelve  da;a  before  the  retam  dftv  thereof, 
and  the  official  certificate  of  tlie  constable  making  such  aerrlcc 
ahall  be  auScient  evidence  (hereof. 

I  2.  In  case  the  defendant  appears  and  answers  In  such  actioo. 
hia  answer  shall  be  In  writing,  and  shall  be  verified  as  above 
provided  for  the  verification  of  tbe  complaint,  and  must  contain: 

1.  A  gpneral  or  specific  denial  of  each  material  allegation  of 
the  complaint  controverted  by  the  defendant,  or  of  any  kno^rt- 
edge  or  information  thereof  aufficient  to  form  a  belief. 

2.  A   statement   of   any    new    matter   conatitDting    a   T 
offset  or  counterclaim. 

NludaiDiSeat  Sept.  I,  IWI. 
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VERIFICATION  OF  PLEADINGS 

fj  8.  In  B  case  «peclfled  in  sectioos  one  tuid  two  of  this  act,  » 
partj  nuLf  demur  to  tlte  pleadings  of  the  adTerae  part;,  or.  If  it  is 
>  complaint,  to  one  i^  more  distnict  and  aepsrate  CHuaea  of  action, 
where  it  is  not  sufflcienClj  explicit  to  be  understood  ;  or  where  It 
does  not  state  facts  sufficient  to  constitute  u  cause  of  action  or 
couDterclaloi,  as  the  case  maj  be.  IF  the  court  deemg  the  demurrer 
well  founded,  it  must  permit  the  pleading  to  i>e  amended  ;  and  if 
the  Mrtf  falls  to  so  amend,  the  defective  pleading,  or  part  of  a 
pleaalng,  demurred  to,  must  be  disregarded^  If  the  court  deems 
the  demurrer  not  well  founded,  it  must  permit  the  port;  makiug 
it,  to  plead  uver  at  his  election.    (As  om'd  by  L.  1886,  ch.  4TS.) 

g  4.  In  case  the  defendant  falls  to  answer  said  complaint,  as 
hereinbefore  provided,  at  the  time  of  the  return  of  said  summons, 
be  shall  be  deemed  to  have  admitted  the  allegations  of  the  com- 
plaint as  true,  and  the  court  shall,  upon  filing  the  suramoDS  and 
complaint,  with  due  proof  of  the  service  thKreof,  enter  judgment 
for  the  said  phdntlif  and  against  the  defendant,  for  the  amount 
demanded  in  such  complaint,  with  costs,  without  further  proof. 
(As  am'd  by  L.  1889,  ch.  472.) 

H  S  and  4  In  effeot  June  U,  UN,  ■■  am'd. 


i 
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STATUTORY  CONSTRUCTION  LAW. 

LAWB  07  IBOB,  OHAP.  677. 

AN  AOT  relating  to  ths  c<mBtructian  of  •tatut««  constlti 
cltaptar  ona  of  the  pneral  1»wh. 

ApiKvred  bj  tbe  Oarniwr  Mij  IS,  IBSS.     PohhI,  UmB-Oniia  htlam  D< 


CHAPTER  1  OF  THE  GENERAL  LAW8. 

Tbe    OtKtntorr    CvMBtroetloM    Law. 

i.  Jadce. ' 


!.  Wrltlnc;  ilfiutDn 


ickumleilciMiit. 
ia*a?oDt'litnoa. 


o  bMTA  Of  bodf , 


rdpemltDK  (UCntM. 


ntloDi  at  tltlei  and  bead  DOtea. 
I.  Time  otfikini  effect. 
Section  1.   Short  tldet  rstent  of  apvIloatlOB. , 

This  chapter  shall  be  known  as  the  statntory  construction 
law,  and  is  applicable  to  every  statute  unlesB  its  s«iipral  objrct. 
or  the  context  of  the  lanirDaKe  construed,  or  other  proTiaioiii 
of  law  Indicate  that  a  different  meanlnn  or  applicntion  wai 
Intended  from  that  required  to  be  fciven  b;  this  chapter. 


STATUTORY  00N8TRU0TI0N  LAW. 
I  S.   Real  *PO»ertr< 

The  term  real  property  Includes  real  e«tAte,  lands,  tenementB 
and  hereditamenti,  corporeal  and  inrorporeul. 

S;  tbingB  Id 
stlDKQuhed 

from  the  rights  or  iuterestB  to  which  they  relate,  by  which  anj 
right,  interest,  lien  or  incnmbrance  in,  ti>  or  upon  nropert; ,  ur 
any  debt  or  financial  obligation  i«  created,  ftCKnowledged,  evi- 
denced, trattBrerred,  discharged  or  defeated,  wholly  or  In  part, 
and  eTeiTthing,  exc^t  real  property,  which  may  be  the  subject 
of  DWDersfalp.     The  tfnn  chattels  includes  goods  and  chattels. 

I  B.  Prraon. 

The  term  person  iDcludea  a  corporation  and  a  joint-stock  asso-  , 
cintlon.     When  nsed  to  designate  a.  part;  whose  propertr  may 
be  the  subject  ot  aoy  otiense,  the  term  person  also  iDclodcs  the 
state,   or  any   other   state,   goTernment   or   country   which   may   ■ 
lawfully  own  property  in  the  state. 

I  «.  Jadse. 

The  term  Judge  includes  every  judicial  officer  authorised, 
alone  or  with  others,  to  hold  or  preside  over  a  court  of  record. 

I  T.   LaBa«n  Idloey. 

The  terms  Innatlc  and  lunacy  ibdude  every  kind  of  unsound- 
ness ot  mind  except  idiocy. 

I  8.  Gender)  nninberi  lenae. 

Words  of  the  masculine  gender  inclade  the  feminine  and  the 
neuter,  and  may  refer  to  a  corporation,  or  to  h  board  or  other 
tM>d7  or  assemblage  of  persons;  and,  when  the  sense  so  indicates, 
.  words  of  the  neuter  gender  may  refer  to  any  geader.  The  term 
men  includes  boys  and  the  term  women  includes  girls. 

Words  in  the  singular  number  include  the  plural,  and  iu  tbe 
plural  number  include  the  singular. 

Words  Id  tbe  present  tense  include  the  future, 

I  9.  Hcpctoforet  kereafteri  now. 

Bach  or  the  terms,  heretofore,  and  hereafter,  in  any  provision 
of  ■  statute,  relates  to  the  time  such  provision  takes  effect. 
The  t«rm  now  In  any  provision  of  a  statute  referring  to  other 
laws  In  force,  or  to  persons  in  office,  or  to  any  facta  or  circum- 
•taDces  as  existing,  relates  to  the  laws  iu  force,  or  the  peraiu 
in  office,  or  to  the  facts  or  circumstances  existing,  respectively, 
itnmediately  tiefore  the  taking  effect  of  sucb  provision. 


■  lO.  Lu(|  pnnedlBBi  nexti  followlnc. 

A  reference  to  the  last  or  preceding  section,  or  other  provision 
ot  ■  statute,  means  the  section  or  other  division  Immediately 
precedlnc.  and  a  reference  to  the  next  or  following  section  or 
other  division  ot  &  statute  means  the  section  or  other  division 
Immediately  following. 

I  II.   Folio. 

A  folio  Is  one  hundred  words,  counting  ns  a  word  each  flgnre 


BTATUTORX  CON8TBUOTION  LAW. 

I  12.   VfrltlBKt  ■IKBKtnrr. 

The  terme  writing  and  written  indade  everj  legible  p  .  .  _. 
tiou  of  letters  upon  a  material  BuiMtance,  except  wben  omtlied  to 
the  Bigualure  of  an  Instrument.  The  term  signature  inclodes  aay 
memorandum,  mark  or  aign,  written  or  placed  upon  noy  imtni- 

'  —  writing  with  intent  to  execute  or  authenticate  ancii  in- 

or  writing. 

1^18.   Seal. 

'  writing  aSall  conaiat  of  a  waferr  wax  or  o^t 
similar  adhesive  substance  affixed  (hereto,  or  of  paper  or  other 
Bimilar  subatiince  affixed  thereto,  bj  mucHage  or  ottier  •dfaeMTC 
BUbstauce,  or  of  the  word  "  seal,  or  the  letters  "  L.  S.,"  opposite 
the  signature. 

A  seal  of  a  court,  public  officer  or  eoiporation  may  be  impre^Ktl 
directly  upon  the  instrument  or  writing  to  be  sealed,  or  npoo 
wafer,  wax  or  other  adhesive  substance  affixed  thereto,  or  upon 
paper  or  other  similar  substance  affixed  thereto  by  macilage  or 
other  adbesire  substance.  An  Instcoment  or  writing  daly  exe- 
cuted, in  th^  corporate  uame  of  a  corporation,  which  shall  not 
have  adopted  a  corpwate  seal,  by  the  proper  officera  of  the  cor- 
poratioD  under  their  private  aeals,  sbail  be  deemed  to  have  been 
executed  under  the  corporate  seal. 

I  14.   Oatkr  Kfldavlti  swear. 

The  term  oath  and  affidavit  include  every  mode  anthoriied  by 
law  of  attesting  the  truth  of  that  which  la  stated. 

The  term  swear  includes  every  mode  aathorised  by  law  for  ad- 
ministering an  oath.  When  an  affidavit  is  nuthoriaed  or  required 
it  mn;  be  sworn  to  before  any  officer  authorized  by  law  to  take 
the  acknowledgment  of  deeds  In  this  state,  unless  a  particalar 
»Scer  ts  specified  before  whom  it  is  to  be  taken. 

I  IS.  AckBOvTlcdsc  t  aeknoirledciiseat. 

When  the  execution  of  any  Instrnment  or  writing  is  autboriaed 
or  required  by  law  to  be  acknowledged,  or  to  be  proven  bo  as  lo 
entitle  it  to  be  Sled  or  recorded  in  a  public  office,  the  acknowledg- 
ment may  be  taken  or  the  proof  made  before  an;  officer  then  and 
there  authorized  to  take  the  acknowled^ent  or  proof  of  tbe 
execution  o(  a  deed  of  rea!  property  to  entitle  it  to  be  recorded  in 
a  county  clerk's  office,  and  shall  be  made  and  certified  in  the  same 
manner  as  such  acknowledginent  or  proof  of  such  deed. 

The  term  Hckaowledpe  and  acknowledgment,  when  used  with 
reference  to  the  executfon  of  an  lusfmment  or  writing  other  than 
a  deed  of  real  property,  includes  a  compliance  with  the  proviuons 
of  this  section  by  either  Ruch  proof  or  ncknovrledgment. 


A  provision  of  law  authoriiing  or  requiring  a  bond  tit  be  gtveu 
•it*!!  be  deemed  to  baTe  been  complied  trith  b?  the  execution  of 
'  an  undertaking  to  the  same  effect. 

■B  elect  and  appoint. 

1 18.  Board  runposed  ot  one  prraoa. 

A  reference  lo  wrerul  ufllcerH  of  a  municipal  corporation  bnlil- 
ing  the  same  utBce,  or  lu  u  board  of  such  officers,  bIwII  be  devmni 
to  refer  to  the  single  officer  holding  such  office,  when  bat  one  prr 
«on.is  choaeu  to  fill  such  office  in  pursuaDce  of  law. 


8TATUTOHT  CONSTRUCT lO.V  LAW. 

f  19.   HfeetlBBi  «aBFam)  poirerii  a(  majority. 

Whenerer  three  or  more  public  officer*  are  giren  any  power  or 
BDthorltr,  or  three  or  more  persons  are  charged  with  aoy  pnblie 
duty  to  be  performed  or  ezntHied  bj  them  Jointly  or  as  a  board 
or  similar  bodj,  a  majority  of  all  socb  persons  or  officers  at  a 
meetiDK  dnly  held  at  a  time  flied  by  law,  or  by  any  by-law  doly 
kdopted  by  ailch  board  or  body,  or  at  any  (Inly  adjourned  meeting 
of  such  meeting,  or  at  any  meeting  daly  held  upon  rensonable  no- 
tice to  all  of  them,  may  perform  and  exercise  such  power,  au- 
thority or  duty,  and  if  one  or  more  of  such  persons  or  ocBcers  shnl] 
luve  died  or  nave  become  m<>ntally  incapable  of  acting,  or  shall 
refuse  or  neglect  to  attend  any  sach  meeting,  a  majority  or  the 
whole  number  of  sncli  persons  or  officers  shall  be  a  quorum  of  such 
board  or  body,  and  a  majority  of  a  quorum,  If  not  less  than  a 
majority  of  the  whole  number,  of  such  persons  or  officers  may  per- 
form and  exercise  any  such  power,  snthorlty  or  duty.  Any  audi 
Bieeting  may  be  adjourned  by  »,  lem  number  than  a  qaomm.  A  re- 
cital in  any  order,  resolution  or  other  record  of  any  proceeding  of 
cneh  a  meeting  ^liat  nich  meettng  had  been  so  held  or  adjooraed, 
or  that  it  had  been  held  noon  snch  notice  to  the  members,  shall 
be  preaomptlTe  evidence  thereof. 

I  Mk  ■errlo*  of  boUoo  bvok  hoorC  or  ho4]r> 

When  a  notice  is  required  to  be  given  to  a  board  or  body,  ser- 
vice of  such  notice  upon  the  clerk  or  chairman  thereof  shall  be 
■nffldent. 
I  SI.  Oovrnty  eicrlci  wglmtmr. 

Any  act  doue  In  pursuance  of  law  by  the  register  of  a  conntr 
■hall  be  deemed  to  be  a  compliance  with  any  provlalon  of  law 
■nthorUlog  or  requiring  anch  act  to  be  done  by  the  county  clerk 
of  auch  oonnty,  and  any  Instrument  or  writing  filed,  entered  .or  re- 
corded In  pursuance  of  law  In  the  office  of  a  register  of  a  county, 
■hall  be  deemed  to  be  a  compliance  with  any  provision  of  law 
aatborlilng  or  regnlring  such  paper  to  be  Gled,  entered  or  recorded, 
as  the  case  may  be,  in  the  once  of  the  clerk  of  anch  county. 

in  incorporated  village. 
I  S8,  atBte*  territory. 

The  term  state,  when  used  generally  to  include  even  atate  of 
the  United  States,  Inclndes  also  every  territory  of  the  United 
States  and  the  Diatrict  of  Colmnbla.  The  term  territory  when 
naed  generally  to  Include  every  territory  of  the  United  States,  in- 
cludes alao  the  District  of  Oolambla. 

134.  [Am'<,  18BT,  1009.]    Pablle  kolldarai  half  holldara. 

The  term  holiday  Includes  the  following  days  in  each  year;  the 
first  day  of  January,  known  as  new  year's  day:  the  twelfth  day 
of  February,  known  as  Lincoln's  birthday;  the  twenty-second  day 
of  February,  known  as  Washington's  birthday;  the  thirtieth  day 
of  May,  known  as  memorial  day;  the  fourth  day  of  July,  known 
as  independence  day;  the  first  Monday  of  September,  known  uh 
labor  day,  and  the  twenty-fifth  day  of  December,  known  as 
Christmas  day,  and  If  either  of  such  days  is  Sunday,  the  next 
day  thereafter:  each  general  election  day  and  each  day  appointed 
^  the  preeldent  of  the  United  States  or  by  the  governor  of  this 
«ibite  as  a  day  of  general  thanksgiving,  geiternl  fasting  and  prayer. 
or  other  general  religious  observances.  The  temt,  half  holiday, 
inclndes   the   period   from    noon   to   midnight   of   each    Saturday 
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which  in  uot  II  holiday.  The  days  and  halt  days  afoivHaid  -li.i  i 
U'  eoiwidered  as  the  first  day  o(  the  week,  lonituoul.v  .all.-i 
SuDdar.  and  as  piiblii;  holidays  or  halt  bolidaya.  fur  all  iratiXNr 
n'hatROever  ax  regards  the  traDHaetion  of  boaineiis  in  the  publii- 
offlces  <tf  this  Btafe,  or  oountieM  of  this  stale.  <)u  all  other  diiys 
and  hair  days,  exreptiiig:  BiindayB.  siuh  offices  Khnll  be  i(c[)i  ojKn 
for  the  trniiHaclion  of  bnsineas.  Where  h  cootraet  l-y  its  teim 
reqnires  the  iiaytni'at  of  money  or  the  performanee  of  a  eondi- 
tion  on  n  public  holiday.  !inrh  payment  may  he  made  or  i-ondi- 
tion  porfomieil  on  the  next  bualueMt  day  uneeeediHir  mu-b  holiday, 
with  the  sanie  foree  and  effect  as  it  made  or  performed  in  a  — 
pordanoc  with  the  teniis  of  the  eontract. 
I..  1FBT,  ch.  014^  U  1902.  rb.  36.  Id  effect  Feb.  X.  1M2. 
I  20.  Year. 

Time  shall  coDtlnue  to  l>e  eomputed  in  this  state  accordinic  to 
the  (IreKorian  or  new  stj-Ie.  The  first  day  of  each  year  after  the 
year  1752  is  the  first  day  of  Jannary,  aeeording  to  anrh  Ptyle.  F"»r 
the  purpone  of  eompiitin^  and  feckonlnfr  the  dnyft  of  the  year  ia 


which  In  the  CiiriHtiao  era  ia  a  multiple  of  fonr.  ia  a  biwxtile  or 
leap  year  eousisting  of  three  hundred  and  Rixty-si.t  (la.rx  unless 
nch  number  of  the  year  t*  n  multiple  of  one  hirndred  and  the  first 


two  fignres  thereof  treated  as  a  separate  nnmber  ia  not  a  miilTi|>le 
of  font,  and  every  year  wfaieh  is  not  a  leap  year  is  b  cnmmon  year 
eouHistinf!  of  three  hundred  and  aixty-five  days. 

The  term  year  in  o  stntnte,  contract  or  luiy  public  or  priTate  in- 
strument, means  three  hundred  and  mxtv-fivc  days,  but  the  added 
day  of  a  leap  year  and  the  day  imniedliitely  prereiiing  Hhatl  for 
the  purpose  of  Btich  computation  be  counted  hb  one  day. 

In  a  stntnte.  contrnct  or  public  or  private  instrnment,  the  term 
year  menna  twelre  nionthf,  the  term  half-year,  six  months,  and 
the  term  n  quarter  of  a  year,  three  months. 

{  X«.  Mmtb. 

In  a  Htatnte.  contract  or  public  or  private  inatrninent.  nnlem 
otherwise  provided  in  snch  contract  or  Instrument  or  by  law.  the 
term  month  means  a  calendar  month  and  not  a  lunar  month.  X 
number  of  months  after  or  before  a  certain  day  ahatl  be  eompntrd 
by  eountinn  such  numlier  of  calendar  months  from  such  day.  el- 
cluaivp  of  the  onleminr  month  in  which  such  day  oeeiira.  and  shall 
include  the  day  of  the  month  in  the  last  month  so  counted  haling 
the  same  numerical  order  in  days  of  the  month  aa  the  day  fmn 
which  the  computation  Is  made,  unless  there  be  not  bo  many  days 
In  the  last  month  so  counted,  in  which  case  the  period  compnted 
shall  expire  with  the  last  day  of  the  month  so  connted. 

I  S7.  Dari  mode  of  ooBpaflBS  dayai  nljfkt-Hair. 

A  calendar  day  iucludes  the  time  from  midaiKht  tg  midnif^i, 
Sunday  or  nn.y  day  of  the  week  B|>e<-ifirBlly  mentioned  means  > 
cillendar  day.  A  number  of  days  sjieciGei!  aa  a  period  from  a  cer- 
fain  day  within  which  or  after  or  before  which  an  act  is  anthor- 
iied  or  reijnired  to  he  done  means  such  nnmber  of  calendar  davs 
n'tciuBlTe  of  the  calendar  day  from  which  the  rpi'koninn  Is  made 
Sunday  or  a  public  holiday  other  than  n  half'holiday  muat  T>e 
exclude'!  fmm  the  retkoninir  it  it  la  the  last  dav  of  any  such 
oeriod  or  If  it  ts  an  inteTTeninjr  day  of  any  snch  period  of  (wo  day*. 
Tn  eomi>nlinit  nny  ai>erified  number  of  days,  weeks  or  month*  from 
a  specified  event,  the  day  npon  which  the  event  hapnens  in  deemett 
the  day  from  which  the  recfcnntnK  is  made.  The  dar  from  whl(4i 
nnv  sneciHed  n-imher  of  Huts,  weekn  or  months  of  time  Is  m-knned 
sbnll  he  excluded  in  mnkiuB-  the  •eckoninir.  Nirtt-tlme  inelnde* 
(he  time  from  «in«et  tn  suurl-"' 
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I  28.   Stasdsrd  tloie. 

Tb?  standard  time  tbrougbout  this  itste  is  that  of  the  m 
Bfth  meiidiBQ  of  loDgitude  nest  from  Greeuwicb,  ant)  all  courti 
and  public  olScera,  and  legal  acd  official  proceediugs,  shall  be  regu- 
lated therebj.  Any  act  required  by  or  in  pursuaace  of  l&w  to  be 
performed  at  or  within  a  prescribed  time,  abaJl  be  performed  ac^ 
CDciliDg  to  ancb  etaudard  time. 

I  XD.   ClTtl  BBd  CrlnlBBl  Ca4H. 

The  term  Civil  Code  means  the  Code  of  Civil  Procedure.  ThB 
term  Criminal  Code  meana  the  Code  of  Crlminnl  Procedure. 

{  so.  IiBwii  of  Bnslnnd  and  of  tlie  ooIoBr  of  Wew  T*rk. 

A  stnlnie  of  Eiii^lnml  or  Crent  Britain  ibalt  not  be  deemed  to 
harp  hnd  any  force  or  effect  in  this  state  since  Mar  1,  1788.  Ac'l 
o'  the  leeislattire  of  the  colony  of  New  York  ibnll  not  be  deemed 
to  hgive  had  nay  force  or  cdect  in  this  state  since  December  29. 
ISiSt 

The  re^olntiooH  of  the  cougrcis  of  such  colom-  and  of  the  conTeii- 
tioQ  of  the  state  of  New  York,  shall  not  be  deemed  to  be  the  laws 
of  this  state  hereafter. 

I  31.  IjlaaltlBC  tli«  eCect  of  repMlliiK  ■lAtateit. 

The  repeal  hereafter  or  by  this  rfiapter  of  any  proTislon  of  a 
•tatnte,  which  repeals  any  provision  of  a  prior  statute,  does  not  re- 
Vive  such  prior  provision.  The  repeal  hereafter  or  by  this  chap- 
ter of  any  provision  of  a  statute,  which  amends  a  provision  of  • 
prior  statute,  leaves  such  prior  provision  in  fori-e  unless  the  nmen- 
datory  statute  be  a  substantial  re-enactment  of  the  ststute 
amended.  The  repeal  of  a  statute  or  part  thereof,  sbnll  not 
affect  or  impair  any  act  done  or  rieht  accruing,  accrued  op 
acquired,  or  liability,  penalty,  forfeiture  or  punishinent  In- 
curred prior  to  the  time  such  repeal  takes  effect  but  the  same 
mar  be  asserted,  enforced,  prosecuted  or  Inflicted,  as  fully  and 
to  the  BBme  extent  as  If  such  repeat  bad  not  been  effected; 
and  all  actions  and  proceedings,  civil  or  criminal,  commenced 
under  or  by  virtue  of  nuy  provision  of  a  statute  so  repealed, 
snd  pending  immediately  prior  to  the  taking  effect  of  snch 
ivpeftl,  may  be  prodeciited  and  defended  to  &nai  effect  in  the 
same   manner   as   they   might   if   such   provisions    were   not   so 

I  SM.  BSeet  of  rep«>l  and  —■•wwrtf»t. 

The  provisions  of  a  law  repealing  a  prior  law,  which  are  anb- 
stantial  re^nnctments  of  proTlnlons  of  tne  prior  law,  shall  be  con- 
■traed  as  a  continuation  of  such  provisions  of  such  prior  taw,  and 
not  as  new  enactments.  If  any  provisfon  of  a  law  be  repealed 
and,  in  nubntance.  re-enacted,  a.  reference  in  any  law  to  such 
repealed  provision  shall  be  deemed  a  reference  to  such  re-enacted 

t  83.  ECeet  of  revision  apon  lama  iMaaeil  at  Mtm*  sesalOB 
•r  bcfor«  revlaloB  ta^os  cM^et* 

No  proTislOD  of  any  chapter  of  the  revtNion  "f  the  general  laws. 
if  which  this  chapter  Is  a  part,  shall  BUiier8edr>  or  repeal  by  im- 
rllcatton  any  law  passed  at  the  same  xPFsion  of  the  legislature  nf 
whirfi  any  surfi  chnpter  was  enacted,  or  nnfrsi'd  after  the  enact- 
rpi-iit  ot  any  such  ctiapter  and  before  it  shnti  hnve  taken  effect; 
^in!  Tn  amendnlory  law  pansed  nt  shHi  KesKion  nr  nt  any  subse- 

•ftB 
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pealing'  Bchednle  of  sticD  chapter. 
1  84.  AllCFattona  of  tltl»  uid  head  mote*. 

If  the  title  of  any  article  or  other  dlflBioa  of  a  Btatntc,  or  fit 
head  oote  of  a  aectioD  shall  be  ameDded  or  repealed  io  the  bod;  «( 
the  statute,  or  if  a  oeTv  article  or  other  diTision  baTJng  a  titl^  at 
a  new  section  haTing-  a  new  head  note  be  addrd  to  a  atatnte,  Ue 
rorreepondine  title  or  hend  note,  if  aoy,  in  an  abstrat^t  of  cootmli 
at  the  beginniiiB  of  the  article  or  other  dlTigion  of  the  itatnle 
shall  tie  deemed  to  be  correspondingly  amended  or  repealed,  tl- 
though  there  be  no  expresB  reference  Uiereto. 

I  30.  Lawn  Fcwealed. 

Of  the  laws  enumerated  in  the  schedule  hereto  annexed,  that 
portion  specified  in  the  laat  columo  is  repealed. 


BniMd  SUtutei.  part  I.  ctaaptcr  S.  title  8  . . . . 
It«Tl>«il  atntuta.  part  1.  etuptcr  IS.  title  1  ... 

BcTlaed  SutDIM,  iMit  II,  cl»pt«t  4.  title  2 •. 

BcTUed  StatDtH.  part  II,  chapter  t.  title  S ». 

Berlaed  SUlntM.  put  III.  cbaptw  8.  title  IT >T. 

Iterlaed  Statate*.  part  III.  cliaMer  10,  title  « 1. 

RerlBMl  SMtutn.  part  IV,  ctiapter  2,  title  8 IS. 

Idwa  1828.  wiwnil  me«tlBK.  Blat  leailDa.  cbipter  20 9,  Vt,  11. 

lAwa  1828.  second  meetlnf,  GI*t  Kialiia.  ehaptM-  21 8  ana  4. 


(M«  ot  Crimliua  PrkMhi* «».  Ke.  Ml. 


D,g,t,ioflb,GoOglc 


i 


b,  Google 


I 


b,  Google 


Ml*c.  3B-310. 


N.  Y.  Supp.  40-220. 
Hov.    Pr.   ea-S41. 
CouQOly,  1-122. 

N.  T.  l»4-9i; 
A  pp.  DlF.  30-Z8. 
St.  BfpT.  lT-444. 

N.  T.  il»-STO. 

HiBc.  12-43:  la-eis;  a»-2B6. 

8C.  R«p-r.  Bl-eil. 

Cl-r.   Proe.   8-382:   111-229. 
Sabd.  12. 

Hnn.  30-100. 
Sahd.  14. 

Hud.  SO-SaO. 

Abb.  N.  C.  18-28. 

I>cm.  2-4U8. 
3. 

HDD,  88-lOe. 

Ulsc.  nA-302. 

Abb.  N.  C.  Ift-U. 
Sabd.  1. 

How.   Pr.  ett-339. 
Ilabd.  S. 

K.  Y.  119-130. 
Sabd.  8. 

Mlai;.  lS-241. 
Sabd.  4. 


MUo.   lS-192. 
4. 

N.  Y.  88-126:  T3-149:  73-23:  TK- 

S28:  TT-lIiO,  !M«:  64-342. 
HDD.  12-144:  13-451:  IT-lSO:  ai- 


N.  Y.  sa-ies. 

UiH.  18-134. 
Ab6.  N.  C.  80-I 


i 


I,  3T-S30;  OT-2S4:  74-186:  T8- 


Y.  Supp.  fal-3T4;  46.^75;  77- 
W:  is-n,  280. 
Rear.  IIO-«08:  (M-56T. 
.     Proe.     4-267:     11-274:     17- 
M. 
__j.  N.  C.  24-137:  29-176. 
Sabd.  1. 

-".  Y.  121-678:  l«3-272. 
[nn,  37-336. 


MlBC.  SH-!i9S. 
N.  Y,   Supp.  78-77. 
Sabd.S. 

N.  Y.  90-402:  144-262:  163-272. 
Hun,   19-328:   S9.430;   80-450. 
App.   Div.   10-28;  S3-407. 

mibf.  38-aae. 

N.  Y.  Bnpp.  78-260. 
CiT.  Pn».  T-330. 
Abb.  N.  C.  29-1T5. 
How.    Pr.   N.   8.  1-253;  2-30S. 
N.   I.   Super.  Sl>258. 
9>bd.  4. 

~|]D.  26-586:  29-4. 


Snbd.  e. 

N.   Y.  147-aBG. 

Hun,  92-4TT. 

N.  Y.  Snpp.  3-754 

St.  Rpp'r.  1B-4U2. 


App.  I>|T.  Sl-60. 

iS»r.  27-388. 

N.  T.  Snpp.  94-13S. 

App.   DlT.  S2-27e:  7S>J74. 
Mlw^.  14-30:  22-206:  85-321. 
N.  Y.  Supp.  71-85:  76-728. 
Abb.   N.   C.   28-180. 


N.  Y.  8upp.  7T-28S. 
10^ 

Him.  78-101;  82-26a 


N.  Y.  91-235:  147-290; 

Hud.  78-161. 

Ulflc.   12-407. 

N.  Y.  Add.  Caa.  2-aM, 

T  V  ,OOglc 


Hud,  T8-161. 

N.   V.   133.225. 

MlBC.  8-161. 

N      T.     02-489:     T8-«ia:    TT-610; 

S1>Z3S:  l«l-KiO:  116-1S3;  18»- 

eeO;     144-24B;     IBS-IM:     I'- 
ll un,' 13-368:  l»-3a7:  40-42: 

352;     «3-ina:     87-254;    74- 

78-161:  80-468. 
Add     DIt.  «-131:   8»-7fi:  47-190; 

SS-40T;     «R-4]7;     78-137.     '""- 


St.      HepT,     4-rKB;    38-436:    43- 

414:  80-908:  6«-5n7. 
Civ.    Prop.    ■4-287;    8-3T2:    »-404; 

H-274:  1T-S90:  Ift-aS.  »1. 
Abb,  N.  C.  20-151;  30-85. 
N,  T,  Sup^r.  4S-S8S;  BS-302. 

N""T"'inn."cBB.  S-B;  T-i28. 

N.    Y."  lia-404:    75-844:    87-521: 

I«3-2eB. 
HiiD.  2B-58fl:   Z7-8D4;  XX-19S. 
App.  IHv,  4T-SS6. 


N.     Y.    «4-fl22:    7B-2I 

130-252:   144-251. 
Hun,   30-547. 
App.  DIt,  S»-fil. 
mse.   lS-43. 
8t,  RepT.  B4-325. 
ClT,   P«K.  11-270:  !■ 
Abb,  N.  C.  17-107. 


N.    Y, 


1D4-11G. 
1B-53B:  XO-SeS;   3T-404. 
DIv,  lB-381. 
N.  C,  8-185. 


....  -.,  -■-  lH-805:  IW-6B5. 

N.  y.   148-fl«. 
Hhd.  27-3(M:  41-967, 


Abb.  ; 


C,  17-107. 


N,     Y.    6»-543:    77-429;    «0-15«: 

90-486:  137-552: 146-380;  1«>- 

115:  HW-272. 
Hun.  21-291;  80-380;  44-456;  48- 

S88:  B7-435.  _ 

App.  Dlr.  8-S81:  21-611:  48-102: 

1n)-51;  Se-4«4. 
Blisc.  3-101;  11-281:  10-365;  M- 

706:   38-121. 


St.    RepT. 


-1028;  7S-S 
-4-S25. 


D-50;   04- 


,_:  7-330. 

Ahb.   N.   O.   30-2T9, 
How.  Fr.  00-34. 

n«iy,  lo-,^^ 

Snbd.  4. 
N.  Y.  118-479:  183-890. 
App.   DlT.    ia-00;   18-168. 
Hlxi-,    17-217;  31-465. 
N.  Y,   Ann.  Cnn,  4-270;  7- 


N.    T,    Snpp'.   02-188. 
Abb.   N.  C.  SO-33,  290. 

N.   T.   78-582;  84-284. 
Hun.  SO-52a  „ 

App.  DW.  «-a03;  06-204. 
tflBC.  8-246;  33-727. 
N.   T,    Snpp.  44-304; 


N.  Y,  88-611. 

CIt.  Proc.  10-446:  ■»-: 

N.  Y.   Super.  47-271. 
How.   62-76. 


N.  T,   180-143. 
M. 

N.  Y.  00-521;  1SW-14S, 
31. 

Hod,  34-S99. 

8t.   Rep'r.   10-537. 

N     Y.  L«w  Jour,  1-363. 

Dally.   Reg.  38-141B. 


N.  T.   148-227. 

Hun.  20-12. 
42. 

Hun.  27-78. 
4S. 

N.  Y.  21-336. 

*%.   Y.    114-439:   14»-lSJt 

Hun,  02-85;  08-lBB:  60-398:  60- 

App.'dIt.  8-eOl:  IO-S40:  47-S4K. 

lilBC.   18-081;  28-073. 
N.    T.  Snpp,  5S-190 


y.  1.  13»>143. 

Hod.  a4-138. 
Mtac.  5-866. 
CiT.  Ptoc.  14-4T. 
B3. 

uiBc.  3K-ipg,  zoa 


:.  T.  BS-409:  IHMm;  68-06:  T7- 

2T2:    1S9-1J3. 

Ian.    14-2S2.  SfW;  18-49. 

pp.   DIV.  T-«47, 

1k>.    20-5SS. 

Iv.    Proo.    B-26:    21-4S.    338. 

.  y.    Saper.   44.S81;  4S.6B1. 

.    T.    139-143. 

lac.  88-TS. 

.  r.  Supp.  7T-15S. 

4S-S18. 

87-602. 

Snpp.  ra-1002, 

S8-313. 

9-102. 


439;  22-67.  274;  M-2fia. 
Abb.  N.  C,  Xa-25S. 

N.  Y.  Super.  54-8,  477. 

N.     Y.    Aoa.     CflB.     1-75  ■    2-192  ■ 


N.    Y.    7B-438:    80-563;    18»-B98. 
St.   Rep'r.  20-041. 


Anp,    D!v.   fMJll; '20^320. 


'.'fc. 


HIM, 

N.  T. 

JS: 


Hun.    15-375. 

Anp.  Dlv.  ia-ao6:  T(MI3. 

UW.   14-lBS;  38-99. 

N.  T.   Supp.    75-128:   TT-155. 

Ht.  Proc.  ir-86. 

N.  Y.  Snper.  «0-«l. 

N.  Y.  iai-200:  lS2-.-;2fl:  1«7- 
338:  1«».53:  1T3-490:  174-20 

Hnn.  22-130.  584.  OOO;  23-99;  37- 
308:  41.235:  «a-483;  SS-4G3: 
<l»-238:  78-578;  79-144;  86- 
leO:  SR-613;  »2-2Se.  .137. 

4pp.  niv,  ll-2ft8:  13-373;  1«- 
■n.  129;  29-606:  49-27,  4G:  50- 
282:  51-.352;  BD-eC;  BS-j,  naj- 
«3-3S«.  408;  77-49,  645. 

Misc.  n-4.1R:  9-.''>63:  10-509;  12- 
4S:  15-465:  10-B17.  559:  24- 
93:  25-278:  29-629:  30-146: 
8S-2S4:  38^68:  84-11.  619:  3S- 
Cfi:  89-733;  37-514:  38--" 
39-100. 

H  T.  Bnpp.  29-571.  lOH:  _- 
406:  31-9J1:  83-107S;  .^«-EIOii: 
973;  44-092;  53-294;  B4-3Sn; 
Cl-644.  890.  1074:  94-lOSO:  05- 
977:  69-399:  7»-6e7i  71-191. 
513.  SW:  72-.%,  M6:  75-1003: 
77-560;  78-895. 


Misc.    20-167. 
71. 

Hun.   25-430. 

Mis(-.  so-ees ' 

N.   T.   Snpp.  64-818. 

N.    y.  52-471. 
78. 
N.  r.  102-.'<05:  174-21 
Hun.  42-400. 
App.  DlT.  9-138:  21-203;  22-271- 

57-.10;  40-2I9. 
Uisr.  7-400:  24-592;  27-146   610- 

29-299. 
N.  Y.  Rnpp.  40-252:  47-r«t.  8.W: 

B5-7a-.:    B7-1104;    BR-.TiW,    392; 

0O-527. 
CIt.  Proe.  5-19:  15-8,  4!!4. 
Abb.   N.   C.   10-318. 
Fwl.   RepT.  2»-39fl. 

N.   Y.   102-3«(;  171-400;  174-21, 
App.    KIT.    5-.'i2«;   9-138:   74-126; 

77-34S;  79-502. 
hllxc,  24-31H. 
N,   Y,   Hnpp.  07-380:  77-420:  79- 

194;  80-143. 


Huu,   18-280;  27-144. 


.   V.   Anu.  Cak,  9-102. 


logic 


n 


1" 

27-144. 

Anu.  CflB 

&-1K 

How 

o«riM.'  a 

«.. 

Hud. 
N.    Y 
How 

Si'pp!  31-1068. 
(N.  S.)  2-38, 
Bull.  MS. 

N.  T 

Supp.  31 

106& 

iiuw 

BK-17S. 

n."y 

HO-28e. 
8upp.   SO 

-648. 

IIO. 


App.  r>lT.  52-278. 
MIup.    24-308. 
N.    Y.   Supp.   SO-3S3. 
riv.   Pmo.   1T-S99. 

•i.  Y.  11-01;  125-542. 
104. 

X.   V.   141-lW. 

X."  Y.  T2-rrf)4:  141-9C. 

sea-nm. 

n'  Y.   lCMJ-.-,2n:   ltl-.-iS4:  HW-50. 

Hun,    43-287:   T»-464:  84-338. 

App.    DiT.    46-157. 

MIm-.   2r-24:  3S-230. 

N.  Y.  Bupp.  BT-BIO;  CO-40e:  61- 


I.   Cub.  7-20S,  2i4. 


114. 

110.'" 


k.  niK.  2o- 

,  fM-212. 
['.   lZS-r>4S. 


11 V 

Proc.  4-14«. 

laa.' 

Hun 

46-179. 

134. 

64-213. 

K.    1 

135. 

N.  Y 

101-487. 

Hun. 

2S-aBL 

fttf; 

SSiiT""- 

N.  Y 

Supp.  OH-8T6:  «».S8. 

St.  B*pT.  T-ao*. 

13«. 

Hqn. 

19-184. 

139. 

UldT 

6-25t 

X.   Y 

Super.  (tS-4e8. 

146. 

IlRrh 

3».«42. 

0-I2I. 

14T. 

Hun, 

33-320. 

14D. 

Hun. 

20-554. 

App. 

Dlr.  62-283-.  TT-418- 

X.    Y 

How. 

5B?13C:     06.3m-.    B((-m 

BB-lSl. 

isa 

N.  Y 

6T-237. 

Hun. 

78-81. 

App. 

DIv.  21.6:   eS-SRS. 

N.  Y 

Supp.  'i7-4.%3:  76-1117. 

N.  Y 

Ana.  Cat.  ».243. 

IBl. 

i"i- 

DIv.  21-4. 

Supp.  47-454. 

Johnn 

6-121. 

152. 

App. 

DIr.  21-B. 

NY 

Snpp.  4T.4M. 

163. 

nnD<l 

1-888. 

1S4. 

N.  y. 

ai-255. 

155. 

App. 

Dlr.  21-2.  5:  61-170. 

JJ: 

SSEf™'"-^ 

N.'  Y 

84-H5;   111-584. 

158. 

&i." 

DIT.  61-170. 

39-750. 

N.   Y 

Sgpp.    70-4C8. 

N.  Y.  Ann.  Ow.  16.173. 

Barb.  6-4<n. 
62. 

Apg.    niv.    l»-12n:    30-18!:  : 


Jllso.  24-228. 

N.  Y.   Supn,  4»-720; 

lOCO. 
Abb.   S.    C.   lK-185. 
ICS. 

A  pp.    Dlv.    18-129. 
IIM. 

Dlv.    18-12D. 


S1-SU51  S8- 


I.K' 


N.  Y.  11-81. 


App.   Dlv.   84-lST. 
N.  Y.  Sapp.  »<il>l;  R4-u3a 
Haw.  Pr.  tN.  S.)  S-286. 
ISS. 


X.    Y.   88-403. 


X.  Y.  4«-3i58:  4T-624;  Bl-81:  68- 
343;  81-307:  88-376;  108-16S: 
110-.«61:  lIK-410;  114-500: 
ll»-408.  062;  Ul-lOO:  ins- 
248;  13tt-14T;  140-829:  141- 
K>;  I4B^40;  14ft-lBTi  ISO-332; 
1R1-1T8;  102-436;  IB3-4.'il: 
IBS-lsa,     2Ki,     """      "" 


.    . 4r*:    IBS 

148:  i«tx-2ctft.  :tie. 


X.    V.    Ann. 


.    B-190;    7-127: 


N.  Y,  »4-;t-V.:  45-037:  4r^-.^33; 
47-40,  507;  (W-683:  6e-2S0,  X-H: 
«7-.'K>S:  II8-3T«:  73-382;  74- 
«1:  T7-r.l4:  7H-21S;  8O-402: 
Hl-35,  aC6:  82-600;  84-272:  80- 
G29;    8«-163;     8T-527;    BO-40'.i; 


'.  BA-IRO. 


ft.t-162.  raO:  »4-24S;  104-200, 
041,  6«3;  10B-U8;  107-570:  !'>»- 
640:  lIM-llit;  12»-9T;  13U-U06; 
189-r>4:  141-373;  148-UT5: 
14B-^3:  1SO-12U.  3eo;  1S1- 
nu7;  lS;t-:,-jn:  IKS-^uT:  133- 
102.  25i).  300.  441;  ln«M>4H: 
11I7-.-H:  188-120;  15»-HK; 
1SO-3I4,  iT,S.  .170:  lfll-120: 
102-310:  l«3-S8;  ieO-2«4; 
1W(-28(I;  107-3:18.  -lOn;  1«8- 
204.  40U;   108-450;  170-183. 

Hdd,  2S-.'i80. 

App.  Ulv.  r- 

Abh.  N.  C. 

N.  Y.  Ann.  CiiH.  4-288. 
Sabd.  2. 

N.  Y.  llU-lr>4;  121-63:  12B-721: 

ia8-0R:  i:(7-4.'«):  iii!)-440: 
iss-ion.  017:  ino-ioo,  316.  4r>l: 

lOO-l.  :)30:    101-115;   104-114; 
107-500;  lOO-.^IO. 
St.   Rpn'f.   aB-074. 
101. 


1H7-3I17;        158-87;       IW 

iao-339:    103-S3. 
Hun,  80-177. 

App.   Dlv.   11-524;  14-10. 
Mlric.  10-303. 
N.  Y.   Ann.  CaB.  S-255. 
Subd.  1. 

N.  Y.  101-18;  124-114;  1» 

140-lSrt:   187-31. 
Hun.  34-5W). 
N.  Y.  Ano.  Cns.  7-30,  1 
SBhd.  2. 

N.     Y.     100-102:     lBO-222,     278; 

151-51,  171.  sril;  152-212:  WO- 

S17;     157-300:     lB8-iei,     258; 

1OO-370:   102-315:   104-367. 
App.  Dlv.  2»-44I;  54-155. 


';  S-2r.I. 


.\.  Y.  Supp.  0O-411;  07-216. 
PJ.  Y.  Ann.  Chb.  5-189;  7-20, 
8-247. 
Snbil.  3. 


iaa-650;     1B4-101).     217;     137- 


lBO-245; 
316;  109-427. 
«t.   UepT.  B-721. 


y.Y.  174-apB.       Google 


1-137;   133-02a 


N.  Y,  81-3S. 
How.  «l-82. 
198. 

N.  T.  31-35. 


'.  7»-4R;  1BH-4S7. 

.  Hl-nOTi:  7»-4T8j  88-593. 

■,  »l>.345. 

f.   Supp.   H4-Kn. 


App.  Dlv.  BO-47T. 
MbC.  !t3-ltl. 
230. 

N.  Y.  Add.  Cas.  7-ZZ9.  n. 

App.   Dlv.  S2-633. 
232. 

N.  Y,   14T-7S;  14O-103;  lBl-21 

App.  DlT.  BT-A4e. 

MINC.  »3-lfl. 
233. 

App.  Dlr.  BTi^ie. 
234. 

N.  Y.   14T-78, 


Supp.  ilO-M;  «-77a. 


N.   Y.    1Zl-«79. 
Hun.   49-40B. 

App,    Dlv.   3-lOT;  68-^. 

Misc.   »-57r. 

N.  Y.  Supp.  74-241. 


App.  DlT.  2O-504. 
2B6. 

^nBc.  20-313. 

sriBC.  23-57.T;  .-)4-31R. 


N.    Y,    lsr-421. 
ITl. 
App.   DlT.  S4HIS9. 

Apu.  DlT.  48-577. 
ST* 

MlHC.  23-627. 
STB. 

App.  Dlv.  ei-351. 


App.  Dlv,  0»-254. 

MIm'.     11>«37:     1S-<B.1:     U-Mi 

IB-H2:     ie-310;     1»-10I.    ST 

2rt-Z.>7:   33-737. 

.^1.  ¥.  Supp.  «s-3sg:  T4-flsa 

Civ.   I-rop.  B-I»7. 
~    1»-1B»:  XO-2S3:  1 


344. 
N.    Y.  , 


Cas.  ■•-aOL 
2-100:  4-see:  is-stb;  : 

28-113. 
pp'r.     lB-406:    IT-SSe:    ' 
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B3-M0. 

Apn,    CLt.   S^Mi:  40-19:  Sa-e90; 
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■.  BK-W4. 


1.  Crs.  8-161. 


N.  T.  Xpi 
Snbd.  1. 
HIiiP.  T>«30. 

N,    T.    T»-404:   8O-610;    ]IIO-S.'i7; 
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:;  2«^1«;  Z9-4IT: 


.   18.364;  a»«S4. 


"Ain^f^i,'^"''^ 

Se.?Ali^V:^r^:«fl 

-078;  88- 

S(.  Kep'r.  aH-4:  M-Sn;  3S-588. 

SSI. 

Oly.   Proc.   M-320,  S52:  15-419. 
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;    4e-lM:    SO- 
BOO. 
n».  Proc.  T-186t  20-2SO. 
N.   Y.  Siippr.  S1-Z4S, 
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N.  Y.  Siipp.  04-014. 
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N,   Y.   Supp.  ai-013;  73-36D. 

Civ.  Proc.  l»-ei. 
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28-384;  31-51;  S4-385. 
N.  Y.  Bnpp,  17-184;  18-608:  22- 
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703;  Bl-«28. 
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ae-l»:  X7-6S4. 
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N.    Y.   Supp.  62-.137:  68-870. 
Clc.    Prw.  lB-321. 
Abh.  "J.  C.  31-4tl. 
N,  Y.  ADn.  Caa.  2-S60;  T-225 
«4S. 
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Inbd.  1. 

N.  Y.  1»5-1BB. 

Hun.  81-76:  39-36;  58-500;  ( 

159:  70-148. 
App.  DlT.  68-189. 
Mine.  24-512. 
N.  Y.  »npp,  53-981. 
at.   Rep'r,   »8-.'i80. 
C!v.  Pror.  4-1113. 
Ahh.  N.  C.  13-174. 
Sobd.  a. 

N.     Y.    45-379:    78-131;    80-8 

96-180:  110-83:  115-251:  11 

306:    155-637;    165-193. 
HiiP.  26-Q77:  28-113;  29-241:  S 

36;  44-62,  376;  46-217:  65-3 
App.     niv.     19-22ft:    23-502;    t 

240:  47-18:  79-605. 
MIhc.  18-590:  10-601. 
N.     Y.    Supr.    44-368.    1028;    ' 

71.  397:  61-1034. 
at.  RepT.  32-267. 
Civ.   Proc.  6-167:  12-288. 

Abb.  N.  c.  lo-an. 

Siibd.  3. 

N.  T.  BO-80;  I(e-.'i2:  61-683:  < 
546;  83-231:  84-1;  92-2.W:  I 
502:  115-^10:  116-492:  IS 
149:     143-634;     154-688:    1< 


19S. 


:  32-t 


:  80-36;  • 


UIM.   18-591. 

H,  T.  Snpp.  44-1026;  86-428. 

J*.  Y.  anper.  "~  " '" 

6^ 

N.     Y.     115-255:    116-497;     »54- 


46-Tl;  5a-753;  60-723.  71 

1034. 

St.  Rep'r.  16-806;  a?-83:  41-447. 
C!v.   Proc.  5-160;  12-102. 
Abb.  N.  C.  27-305. 
N.  Y.  Ann.  Caa.  5-156. 

N.   Y.  'l4»-262. 
Hun,    Bl-507. 
App.  Dlv.  SS-869. 
Abb.  N.  C.  23-12. 
650. 

N.   Y,  06-180. 

Uup.  25-44. 

App.  Dlv.  27-268;  40-138;  47-13, 

235:  49-143:  65-221. 
MlBC.  14-387. 

N.   Y    8upi).  83-546:  50-632;  63- 
94;  72-729:  80-1080. 


N.  V.  Hnpn.  SO-632:  (S7-H14:  TS- 

729;  SO-103O. 
How.  05-.-,18. 
Week.    DIr,    13-2G4,  455;   17-402. 


Hdw.  »«-30;  38-367. 
608. 

N.  Y.  BO-80:  Bft-33;  »e-!S7;  H«- 

407:   134-530. 
Hun.     2V-242;     81-2ST;     33-130: 

3ft-%4;  9«-170. 
App.  I»1v.  4«-S21, 
Misc.  ia-522;  1T-6G;  18-502;  82- 

N.  y,  Supp.  W-IB7. 

St.  Ri>l)"r.  4T-645. 

Clr.    Prw.   B-lfifl:  B-171:   15-223. 

ADb.   N.  C  l»-27e:  31-48. 


N,  Y.  Supp.  3S-!>; 


Him,  28-307. 

N.  v.  Hupp.  77-1018. 
riv,   I'nic.  10-34a 
887. 

Hun,  al-iV!. 

MlBC.  27-083;  30-683. 


N.  Y.  Supp.  SO-3ie. 

App.  Dlv.  48-141. 


App.  Dlv.  12-323, 
877. 
N.    Y,   KO-343:   110-63;   118-J03: 


N.     Y.     82-BS;     8B-50O:     ! 

100-243, 
"■     1,  30-18;  44-296;  87-1 


316;  79-138, 
App.  DIr.  12-442:  13-237:  ZT-HQ: 

82-566;  83-88;  88-IBOi  78-4T. 
Mlsp.     14^546;     2B-41T:     3T-S20; 

2ft-]07,  613:  38-246,  334. 
N.  Y.  Supp.  K0.133:  84-{n7:  81- 

«3B:   80-n>3;    71-181,    77&   VTl: 

77-960. 
Civ.  Pro.-,  14-232:  21-121. 
N,  Y.  Add.  Csa.  2-356;  4-65. 

N.  Y,  73-218;  7B-na  4.'M. 

Hun.  14-402:  17-43:  2T-244:  34- 


'.  14-546;  18.>411:  : 

117. 
N.  X.  8app.  lN-101:  3e-S08: 

88;  84-037;  8O.110S. 
Qt.  Proc.  1R-1T6. 
N.  Y.  Add.  Cas.  S-210.  388. 


App,  Dlv.  S8-3.'>1. 

B>irl>,  04-464. 

N.   Y.  Ann.  Cas.  4-66.  D 

N.  Y.  Ann,  Caa.  4-66.  D 

tot. 

Ahb,  (N,  8.)  18-205. 


App.  DiT.  2S-3S1. 
»7. 
N.   Y.    124-613;    148-177. 
Hun,  T»-14a 
App.    DIt.   1-500. 
N.   Y.   Supp.  20-757, 
N.  Y.  Ann.  Cib.  X-3M. 


704, 

App.  DlT.  78-75. 
7t»8. 

Hun.  TO-139. 
707. 

N.   Y.   184-69% 

Hun,  ro-nn. 


„KWl 


TOR. 

N.    T.  148-135. 

Hun,  a^Xie. 

Hnw.  02-90. 

Week.    Dig.    14-S14:   18-413. 
Sshd.  1. 

N.   Y.    110-118. 

ClT.  Proe.  13-146. 

Abti.  N.  c.  vo-isa. 

Bsbd.  2. 

N.  Y.  lBO-«7. 


Mi»c.  i»-4iO:  ar-GiT. 

N.   Y.   8upp.  nD>14e:  T».32S:  T(l- 

»T3:  TO-nSB.  818. 
I.aiia.   1-308. 
7  IK. 

.v.  Y.  T«-£iflfi. 
Hun.  lO-^^BTi, 
App.   Dlv.  ttl-d. 
N,  Y.  Super.  45-197. 


N.  T.  »4-50S. 
Unn.  3&-38. 
9afc4.  4. 

Hnn.  44-63. 
700. 

N.  T.  02-«>l;  IOS-322. 
Hnn.  '8S.-40T, 

App.  DlT.  2-553:  ai-268:  T((^78. 
UlHP.    T-307:    10-152:   27-508. 
N.  Y.  Snpp.  78-283:  81-82. 
Civ.   Proc.  8-33. 
N.   Y.  Add.  Caa.  1-404. 
711. 


_  .    _.      S-139. 
UlBC.   X4-51Z. 
N.  Y.  ADn.  Caa.  fl.l7». 
712. 


ClT.  Piw.  «-a63. 
Abb.  N.  f.  8-23T, 
Week.   Dig.   lB-112. 
7X1. 

N.    T.   SS-2D1:   135-534;    141-83; 

187-425. 
Bud.  20-119:  22-138:  24-«>9:  27. 

388:  as-348:  rs-ooe:  8S-4.M. 

App.  DIr.  24-414;  55-422. 
Ulsi'.  10-I58;  I«-5<tS:  24-288. 
N.  Y.  Supp.  6a-70S. 
Bt.    Rpp'r.    3O-230:    SB-724:    44- 


N.  Y.  Ann,  Cns.  B-381. 
Snbd.  T. 

-■.   Y.  120-440. 


Mlac.  27-508. 

71  a. 

N.     Y.    02-133;    81-349;    00-398: 

lOS-173. 
Hun.   Z7-3T7:   20-04;   88-300. 
App.    Dlv.    41-207;    00-577:    OS- 

17;   ee-57n;  72-474;  T4-l«;. 
MlBC  38-718. 
N.    Y.    Supp.   5-380;   32-832;   34- 

820;     35-387;     73-330;     7*^78; 

77-574. 
SI.  Hepr.  10-907. 
Snbd.  1. 
N.  Y.  04-342;  llft-408. 
Hnn.  23-411;  80-633:  08-512;  85- 

456. 
App.   DiT.  38-136. 
N.    Y.    Supp.   50-547. 
at.  Rep-r.  52-503. 
Clr.   Prop.  4-127;   15-209. 
Dnif.   11-U3. 


8Bh4.  3. 

N.   Y.    110-408 
Hun.   O-TO:  01-lft4. 
St.  Hep>.  S»-23. 
714. 
X.  Y.  57-101;  77-272. 
Hon,  7«-244. 
App.  DIt.  11-64;  30-587;  60-576: 
W-575;  73-352. 


Snbd.  11. 

Hud.  21-511:  20-158. 
App.  Dlv.  10-283. 
MiHC.  17-73.'!. 
81.  RepT.  37-350. 
Snbd.  12. 
N.  Y.  77-512. 


Hun.     15-431;     21-511;     24-630; 

20-430. 
App.    Dlv.  10-289. 

St.    RepT.   33-»27i  40-585. 
Civ.  Prot.  8-75. 
Abb.  N.  C.  ie-142. 


N.  Y.  83-02;  88-300;  80-22; 
107-645;  11O-610:  120-4:M: 
i:<l-ri4l>;  122-481;  135-222: 
1»7-471;141-T0;  144-218:  14«- 
2*10:  155-75;  lOO-lW:  I6O-2fi0; 
107-42 1. 

Him,  2T-1S:  Sl-424;  30-233:  38- 
r,-iS:  40-21fl,  422.  023;  4<t-fir.l;, 
54-613:  02-304.  306:  03-348. 
402:  04-432;  OK-00.  5r.O:  OO- 
197,    108:   74-376;   75-372;   77- 


r>aS:   R(M14;   Rl-146,    1H3;    82- 
3M.  57«;  S4-44,  ITO;  BB-35.  590; 

tm-xia.    451:    ss-180:    »o-i:;; 

9»'420,  459.  5ai, 
App.  DIv,  1-lS:  a-«ll;  8-589:  lO- 
328,  394;  lS-323;  ao-B24:  ai- 
433:  30-503;  31-306;  XX-251: 
3M-5Sa;  3B-509;  40-300:  41- 
KB:  44-307:  48-110:  49-631: 
B1-3&1;  S3-99,  318.  418,  6«i; 
B4-r>2.  98:  58-422;  l»-294.  345: 
OO-IRO,  191,  410.  512;  oa-M, 
437;  e4-327.  550;  «S-100.  377; 
«»-Zg6.  322,  444;  7»-a2S:  Tl- 
432:  T«-529i  78-158:  T4-74,  03o: 
T«-75,  342,  SOT;  T8-48S:  79-42. 
&0. 


:  as-ati,  es5:  ss-235:  ae- 


-- .:  66-257:  «T- 

808:  68-955,  1(68.  1095,  1110; 
6»-9e2.  J002.  1108;  TO-Wi,  871; 
Tl-104;  T2-ie2.  303:  TS-iaOB: 
74-119,  189,  666,  671.  1021:  75- 
262,  S50;  76-661,  SOS;  T7-251, 
,j41;  TB-tBl,   898,  718,  751;  81- 


Civ.  Prw.  14-126,  130,  283:  11- 
.'16.  62.  220,  320,  347;  lB-41,  43, 
40,  288.  206. 

N.  Y.  Super.  57-2B7;  fW-SSl. 


3-53;   5-381;    T-S8;    8-104;    lo- 


»l.n2. 
App.    I>lv.    14-227;    lB-2(lfl,    323: 

21-433:     SB-IIH;     3S-607:     40- 

252;     48-2S2:     Bl-SSe;     76-360: 

7S-49S. 
MIhc,   6-32:  18-241;    14-MO:  02- 

146:  24-214;  80-eB:  81-403:  3.1- 

N.  r.  Supp.  18-590:  41-212:  «7- 
5.-<.1:  4H-I)4R:  53-0.14:  <Ui-793. 
862:    O4-n01:    78-460;    70-680: 


tlow.  62-400. 

We«k.  Die,   14-300:  IS-lOC:  16- 

41:  17-554:  21-7. 
N.   Y.  Ana.  CsB.   1-64:  0-381:  «- 

81.   309. 
CoDQOk'.   1-314. 

as. 

N.   Y.    120-434. 

Hun.   6a-S4S. 

rip.  Proc.  10-241,  34a 

mjbc.  ao-aio. 

27. 

App.  DiT.  is-ae. 


N.   Y,   Supp.  L_    ._,    _, 
CIt.  Proc.  9-04. 
How.  60-205. 
^9. 
Hun,  62-306;  60-^47. 
Kiac.  26-596. 
N,   y,   8upp.  B6-76 


.  Proc.  lft-34a 


Supp.  32-221:  SA- 

61^250. 

at.  RepT.  17-81. 
CIt.  I'roc.  19.^46. 
N.  Y.  Ann.  Ca«.  S-Sft. 


',   9-46;    12-113:    18-OSS;  81- 

N'.   y!   Bnpp.   29-291 :   33-9t:  SH. 

1049;  «4-5.  55. 
Civ.  Proc,  1A-B8, 
N.  Y.  Ann.  Can.  B-150. 


Hun.  84-177. 
App.  Dir.  42-170. 
UIbc,   13-40;  28-198. 
N.   Y.   Sopp,  r 


I1O-I01:  110.^61 


nSf's-tin.' 

N,  Y.  Ann.  Cus.  R-150:  »-Uft 
T33. 


N.  Y.  HO-101. 
Apii.  DIt.  28-490:  4X-17a 
N.  Y.  Supp.  *S-]04ft 
N.  T.  Aon.  Can,  B-l»:  »-U9. 
TSB. 
N.  Y.  Add.  Cas.  B-150. 


N.  y.  iis-ios:  iat-644:  ii»-iti: 

tlM>-lST. 
Mnn,  55-406;  80^48;  «8-le4;  T7. 


uiw.  T-52T:  B-oai:  ia-i2«:  v*- 
USH;  sa-eeo;  tM-aes;  sh-448: 
3A-8a 

N.   T.  8i)pi>.  S»-821;  S»-81S;  46- 

28H;   4S-77B.    87j;    *»-^30a:  BS- 

4S8:  (W-9ae,   1132;  al-saS;  76- 
313. 


N.  Y.  TS-5Se. 

Hnn.  47-435. 

Mlw:.    6-206;  7-884;  M-3T0. 

N.   Y,  Snpp,  2&-82I. 


744. 


ciT.  Piw.  is-tae. 

M. 

MlBF.  7-394. 


T4S. 

Hun,  RS-4ia. 

N.  y.  Supp.  Sl-SDO. 
T4«. 

App.  nW.  ST-128. 
7SO. 

App.  DiT.  S7-I23. 

N.  X.  Supp.  BS-1130. 
7*1 . 


N.  T.  ill-350;  11(1-408;  ISO-ISO; 

Hdq,  HR-seS;  81-388;  82-306. 
App.  DiY.  7-168:  l»-307;  a4-239; 

SS-tM:   86-81.   381:  41-4:   44- 

257:  63-257;  7S-103. 
HIbc.   14-303;  27-611:  Xfi-323. 
X.  Y.  Siipp.  80-BS4:  BB.401.  r>14: 

(W-263;     60-622:     TO-SOT;     76- 

N.   Y.'  Bnper,  M-539, 
H.    7.    Ann.    C«i>.    1-138;    2-211; 
4-3T5,  377;  R-M,  SIT. 

ma. 

N.   T.  189-13;  14O-420;  lS7-lfl6: 

171-488. 
Hod.   69-414:    74-2fl8:   H2.30(!. 
App.     DlT.    1S-S03;    J»-24e:    24- 

228:  27-182:  31-66:  a4-243:  41- 

306:   B7-113:    IW-248.    270.   43S; 

8Z-35T;  68-10;  77-342. 


N.    Y.   82-500;   00-461;    111-850; 

110-493:  136-214. 
Hun,  27-18;  64-408;  77-01;  81- 

388;  87-53T. 
App.  DlT.  11-49;  )S-813:  17-227: 

19-306;    2»-S7,     333.    456;    He- 

381:     B2-f>21:    B7-485:    SK-248; 

6l>-553:   62-257:   68-11. 
ULac.     14-115,    302.    4^;    17-103; 

in-22e:  26-mo:  a7-<iii. 

N.  Y.  Hupp.  18-553:  86-16.  432: 
4S-541:  46-118;  Sl-852:  55- 
40t;  67-471;  58-203:  62-303: 
6S-384:  BI-1007:  68-116.  809. 
804;    eS-10S7:    70-897:    74<28T; 


Abb,  N.  C.  2»-284.  46B. 

N.  Y.  Sqper.  55-S3e:  59-120. 

N.  Y.  Ann.  Can.  4-37E;  S-fl-l.  .t04, 

506,  n. 
68, 

N.   Y.  77-480:  I11-3S0:  136-313. 
Hud.  28-168:  81-390;  51-12:1:  50- 

KB:  60-62:  Sl-lIM:   178-337. 
Abp.  DlT.  30-KtO:  4U-2.'i;  07-438. 
UIhp.  14-302. 

N.  T.  Snpp.  57-502;  74-65.5. 
ClT.  I'roc   14-4.ir.. 
N.  Y.  Super.  5S-53n. 


N.  Y 

Ann.  Cas.  B-S07 

75». 

N,  Y 

111-350. 

Hnn. 

te 

DlT.  20-52B. 
14-302. 

N.  Y 

Supp.  47-158, 

N.  Y 

Ann.  CiB.  0-.<<07 

7<tO, 

14-303. 

N.  Y 

Sui,p.  35-1057. 

Pro?.  S-277. 

Abli, 

N.  0.  22-2M. 

Add.  Cax.  2-211 

»-308. 

70l'. 

HtlD, 

4-48'.  874, 

tXL 

DlT.  27-145;  a»-B7. 

768. 

N.  Y,  77-516;  108-274. 
Hun.  21-500:  65-565. 
App.     DlT.    22-118;    86-381:    55- 

303;  64-410, 
Ml-o.  6-51:  16-198;  27-57. 


N.  Y.  8upp.  S8-401:  ae-i>42:  n- 


aa.  H-a^:  i».31U. 


iiim.  .14.11:  ax-am-,  w 

Ajpp.    iHv.   «MK2;  -H-K 

UlHc.  IG-lOe. 

N.  Y.  Siipp,  «O-701. 

N.  Y.  Ann.  Cbb.  4-56.  i 

N.  Y.  140^14. 


iss, 


Y.  Tl>-lTr>;  l«a-li9. 

u.  Ma-o]4. 

t>1r.   3-413;   Hl-Deo. 
S3-4H1. 
.  V.  aupp.  lS-501,  602. 


N.  Y.  AO-32:  198-70. 

IIuu.   i:i-130:   1H-I:u:  03-51 1. 

App.   lilT.  a.4J3:  X7-R14:   l»-37, 

N.  Y.  Supp.  IM-OOl.  S02;  60-T7U; 

e»-i7u. 
Aiib.  N.  c.  aa-iTH. 

7<(U. 

mm,    2S-3.'>4.    XTO:    att-SM;    44- 


stiw.  3»-ST4i  asiiai. 

N.  Y.  Siiiip.  n4-Tl!^:  SX- 
843;  T»-a78:  TT-101. 


liow,   O7-3U0. 

ai.  RepT.  B«-S>5. 

7TO. 

riv.   Proc.  14-540. 

N.  Y.   ia(l-"C. 

N.  Y,  Aon.  Cm.  J-llS.  119 

Him.  ai-4.11;««-M2 

63-314. 

781. 

App.  Div.  TO-144. 

MiBi>.  14-132. 

K.  y.  8upp.  rs-wa. 

N.  Y.  supp.  aitsta. 

Allll.   .\.   <■.   1W-17B. 

CIT.  PMC.  14-1. 

ilow.  *M-2in. 

Ahb.  N.  C.  11-233. 

]>nly.  »-44. 

771. 

CiV.  Proc.  14-1. 

Misc.  40-83. 

7«», 

llijw.  10-45t). 

Ajip.  DIv.  a-321. 
sriaf.  14-303:  lS-563. 

77a. 

N.   Y,_l(lO-377.  B3I. 

St,    Kep'r.  14^ 

<;iv.  Proc.  e-I8R 

App."  inv.'4M-412;  IW-550. 

App.  N.  C.  14-51J. 

MiKr.      Ut-T.\a;      15-4 

N.   Y.  Ann.  Can.  3l-3i:>. 

a4-40«;  37-745. 

Ho«.   VS-4G0;  ee.«92. 

%U:  %T*7^''^- 

TOMMG:  74- 

7tc4. 

N.  r.  »7.«10. 

nr.  proc.  ai-io. 

Hun.  37-384:  80.307. 

N.  Y.  Sap^r.  SS-CS. 
I^w  Bull.  S-8N. 
N.  Y.  Aan.   Can.  R-15. 
77B. 

N.    Y.  1SO-.-I3;:    IBH-23. 


How.  B7>4SI. 


4«3. 

App.  niT.  17-227:  1H-409:  SI 
467;  40-103:  «7-123:  T-#-OT 
TS-239;  7G-T4,  237.  434:  7»-13 

MlBi'.   10-.>14:  3S~7»:   XO-sa  31i 

.'M»-r>3.').  KM:  31-1(0.   47^:   — 

388:  33-120:  S4-34T.  _ 

K.  Y.  Supp.  »0-S.'i9:  4B-T82;  -tTi 
»40:   BI-N3.T;   S4-5««,    008:    «~ 
713.    7R4:   03-»«r7:   «e-T21:    • 
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577:  67-41:  70-651:  71-133;  73- 
89,  604;  74-7r>-'i:  7B-T06;  7»-70. 
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Kl-316;    S2-480;     V3-488;     9a- 

882;  71-1,  534. 
Mine,    n-121;    7-OM:    0-689:    12- 
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N.  Y. 

Div.    11-196:    34-1B3; 

M- 
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Api>.     I>rv.     4-.m'>;     22-M1;     Z4- 
4iri.    ri2(l:   3H-338:    SO-StTj;    HO- 
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N.  Y.  Bupp.  60-454;  54-828;  SB- 

334. 


\.  Y,   107-64.1. 

Hi<n.  8l>-4.t,1. 
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11:  47-162. 
Ulsr.   11-3SS. 
Ht.   IlppT.  4-l.m 
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1347. 

N.     V.    5a-6!UI:    TH-014:    TS-OOTi: 

lU-IU:  iit3-VM. 

liiiu,  3W-63T;  31-2r..  2S0:  4«-74; 

ns-iSTi:    Ba-21-ii    iia-jM:   7*- 
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I'U-.   Proc.  10-378. 

ieT«. 


N.  Y.  ', 


App. 


-203. 


, ,.     0-234:    S3-10a: 

167;  B4-184;  aO-83. 

Y.   Supp.   n3-115:  00-778. 
ppk.   Die.  21-90. 


4-136.   404:     ltO-210:    »!(- 


Daly.  10-331. 

N.  Y.  Apd.  Ca».  4-98;  8-361. 
1870. 

N.   Y.  4l-lfi2:  44-2»7:    iei-5Mi 

Hun.  ZO-.'<37. 

App,   DH-.   lO-HOS:   13-216. 

MLac.  S3-1M:  OS-329. 
IBSO. 

N.  Y.  70-147:  152-177. 
1881. 

N.  Y.   (30-360. 

App.  Dlv.  441.16: 


lA 


N.   T.  7-2« 
6SO. 


1-337. 


N.   Y.  SS-SS2:   1II8-444 

Ilnn.  87-493:  IM-2a 

Mlw.    8-74:  0-632. 

N.  Y.  Supp.  ilS-SOe:  S4-S0a 

Civ.  Proc.  B-104. 

Week.   Die.  22-100. 
Siibd.  I. 

iV.   Y.  72-614:  (*0-.T3n, 

Hun,  81-.107. 

Mlao.    7-19». 

Bt.   KepT.  aO-773. 
Sabd.  S. 

K.    Y.    140-Sftj:    lBT-690 

Hun.  t(0-222:  02-262. 

App.   DIT.   18-631. 

Misc.  0-237:   15-lL 

N.    Y.    Supp.   3e-ei3;   *4-774, 

"'.   Rep'r.    Bl-117;   03-77, 


1801. 

N.   Y.  12S-132.  017. 


Civ.    Proc.   9-451. 

Mixr.  2B-2TU. 

N.  V.  44-44B. 

App.     DIv.    28-615:    ' 


:   S3- 


M1»c.  lS-6ei:  SS-41]:  S»-38a: 
33-443:  3e-lW:  37-18. 

N,  Y.  Supp.  BO>20e:  SB-SSS:  58- 
SOU;  mM32:  8H-6D2:  74-902. 

Bt.  Rep'r.  41-44G. 

CIv.Jroc.  8-4fil. 

ibh.  N.  C.  22-153. 

Week.    DU.    11-454. 


K.  Y.  Aqi 


i.  8-t<L 


t.  y 

Oa-481;   ll*-«). 

ifS 

a-2S3. 

mly 

lS-406. 

l>d.3L 

:.  t 

TO-4e2:  122-MC. 

bb. 

Dm.  8-3S. 

>4. 

4. 

[QD. 

T-374:S1-3OT. 

7-ie». 

t.   BepT.  a».775. 

•d.  11. 

& 

DiT.  ai-12. 

iB-m, 

«. 

.  r 

Ann.  Cas.  «-ie. 

►T. 

.  V 

Add.  Cas.  6-ja 

K). 

■•»-5B7. 

1.  Keor,  S-ITT. 

.  Y 

Add.  Cas.  6-16. 

«. 

a 

Dlv.  81-12. 

;.  Y 

Sapp.   aSfr-235. 

ii. 

Proc.  6-258. 

[.  y 

Ann.  (Y.11.  C-lfl. 

to. 

f.   Y 

BO-352;   TU-208. 

■a 

Dlv.  «T-84. 

10-479:     10-220: 

ar-iTB. 

■vji 

Snpp.  44-273:  OB- 

'i^ 

Ann.  Cas.  0-10. 

I.  Y 

Ann.  Cas.  0-16. 

n. 

:.  Y 

isea-iaa.  517. 

:.'y' 

Add.  Cbb.  O-lfl. 

Misc.  »«-a!UI. 
■".  Y.  anpp.  78-580. 
low.   B»-4eT. 


.   Y.   Supp.  78-380. 
1708. 

N.   Y.  Super.   SO-45& 
1700. 

N.   Y.    73-4ri;    148-388:    1B4-S65. 
Hod.  RS-207. 

App.  Dlv.  13-180:  OI-1K5:  80-3ee. 
Ulw.    8-61S:    10-ZK:   2fi-430, 
N.  Y.  Supp.  44-273:  84-OSe:  38- 

283;   7O-5120:  T4-8B1. 
N.  Y.  Ann.  ran.  2-2S3;  4-60. 

N.    T.    TB-45:    143-.-MR:    lIM-565. 

Hun.    83-207:    82-2U. 

App.  Dlv.   m-IfiO;  Ol-lW. 

Misc.  10-220. 

N.  Y.  Supp.  »l-6es;  B8-3a?:  70- 
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t.  Y.  123-132.  617. 
,PP.   DIt.  ai-12. 
iTt.  Ann.  Cas.  e-lB. 


I.  Cas.  4-60. 

App.  Dlv.  18-180. 
Misc.   10-2-.M). 
N.  V.  Snpp.  44-2TS. 
N.  Y.  Aon.  ('SB.  4-aO. 


«-»75:    IR-fldl: 


1717. 

N.   Y.  llO-2n8. 
App.   Dlv.   1!B-1T4. 


I.  Y.  Snpp.  40-807. 

1.  Brp'r.  sa-418:  84-66:  < 

Iv.  Piw.  0-412. 

.bb.  N.  c.  az-isa. 

low.  80-467. 

I.  Y.  Ann.  Cas.  6-16. 

bd.  1. 

Ilsr.   0-4TS. 

b4.2. 

[nn.  42-658:  00-446. 

>pp.   Dlv.  31-12. 

Hsr.  0-213:  86-157. 

(.  Y.  Bnpp.  72-1006. 


i.^^.  : 


.    Sapp.  80-210. 

Y.  US4-148. 

n.   HM-2n. 

.   Prop.  lS-193. 


N,  Y.   Siipp.  a»-43D;  62-707:  74- 

390. 
riv.  Proc.  18-14. 


NOTES.                                                  { 

1722. 

Sobd.  2. 

Him.  BO-408. 

Han.  eO-378.                                           { 

Misc.    IB-m;  20-17. 

173«. 

S.  Y.  SLip|>.  44-801. 

-V.  Y.  lOS-404.                                       1 

1T2S. 

How.  «U-31U.                                           1 

N.   Y.   141^. 

1^'  °''"  '**"^^ 

H»p.   Sl-»4n:  K.s-30.                           \ 

App.   Dlv.  5-477:  9S-2S7:  TT^l 

Htm,  14.gSS. 

Mlw.    18-303;  2B-3ZI;  XS-331. 

A  DP,   1)1  V.   W-SSa. 

1738.                                                               1 

mU  xa-6e3:  Wi-i2l. 

Hun,  44-344. 

N.  Y.  auiip-  ro-lST.  303 

«i-32a 

App.   Dlv.   B-477. 
il'EaP.  20-321. 

Dnly,   IO-216. 

1T20. 

N.   T.   Bupp.  54-570. 

N.   Y.  KB-«n3. 

WM>k.  Dig.  ae-sss. 

Hun,   44-434, 

17»0. 

Apu.  Dlv.  H-420:  ««-110:  41^ri5: 
^-tiM;     S4-1Z8:     04-122:     78- 

App,  Dlv.  5-477. 
UIbc.  25-321. 

44B. 

1740. 

MlB<-.  B-4TI):  10-1T4:  ao.431 

fe  "&£""■ 

lai:   ttit-7',7:    Mtsoi 

29-280: 

."M-lSii;  38-340. 

N.   y.  Supp.  a»-930;  68-483;  ««- 
348;    wa-IBT;   «8-SfiO;    71-834. 

KiSiS:'"- 

Civ.  Proc.  111-11. 

N.  Y.  Ann.  Cas.  <U1G3;  8-24 

X.   Y.   101-4I:   164-*. 
Civ     Prop.   IBrSOa. 

ItsiVirsi™ 

N.  Y,  Supp.  32-lOSS:  71-834 

70- 

N.    Y.    Ann.   Cae.   8-140. 

174a. 

SI.    Rppr.    50-564. 
rlv.  Ptw.  ft-tT. 

N.  Y.  B7-flflE. 

App.   Dlv.  aB-376. 
Bflfc.   S4-2C8:  JW-I4S. 

auhd.  1.  ■ 

M?S^.  l/-17.ir»(^121. 

..Iji™--"- 

\.  Y.  Supp.  TO-303. 

N    V    101.^1 

St.   RppT.  2-210, 

Hun.   71-52S:  »»-41flL 

St.  RepT.  54-889. 
How.  >-■.    8.   3-388. 

N.   Y.    1 18-171. 

Snbd.  3. 

Rt.   Rpp'r.  58-839 

N.    Y.   1«1-17B;   1BO-18B 

Snbd.  4.         "-™'- 

Hun.   «2-Ml. 

App.  Dlv.  »-434:  70-ST& 

*^^i-  7«l44r?*''^-    **"^' 

Misc.    O-a.'W:   B-5S8:    12-497:  1»- 

320:  R4-ee2 

Mi«'.    «.47(t!'  7-B71:    8- 

000: 

N.     T.     Supp.    20-1114:     79-1012: 

75-822. 

28-121:  a7-7B2:  3B-S4 

Abb.  N.  C.  S1-33Z 

N.   V.   Snpp.  a8-.-,7:  41- 
4xa:    Sft-30S:    o«-3»7. 

240- 

BR- 

iioiv  ««-2in 

-834: 

N.  T.  Ann.  C«ii.  I-3S2:   tO-4T7. 

7fl-«W. 

Snbd.  6. 

N,  Y.  Ann.  Cus.  8-243. 

App.   D[v.   SO-44R. 

17»1. 

1744. 

N.    y.   101-IS(1:   13B-434 

App.  Dlv.  18-310;  5l«-37e. 

App.   niv.   (W-13. 

MIk-.  32-IS3;  S4-20B:  ST-141 

MlHC.    11-173:   2»-l]!>. 

N.    y,    Sapp.    4ft-9:    «»-e34:   74- 

N.  Y.  Siipp,  41-3411. 

447. 

Abb.   N.  V.  2W-1.-.2. 

N.  Y.   Ann.  Cns.  S-140. 

How.'  n!"s.''3-441. 

Ilun,  02-416. 

Snbrt.  1. 

Abb.   N.  C.  Sl-74. 

MlBC.   11-173:   17-K4r>:  3S-I22. 

N.  Y.  Ann.   C.b.  8-14«. 

..H,^l       . 

IT.  Ann.  Cm.  lO-m. 


I  Y.  Ann.  Cb«.  8-14(1 

N.  Y.   14S-23S. 

IT. 

App.   DIv.  IH1-8TS. 

[.  V,  Ann.  Css.  8-I4& 

Bt.  RppT.  7-442. 

18. 

N.   Y.  inn.   Cas.  0-201. 

.  T.  1B».12e. 

fsD,  41-182. 

N.  Y.  157-242 

,  r.  Ann.  Cm.  S-Mft 

Hon.   77-506. 

». 

Misc.   1B.237. 

.  r.  Ann.  Cna.  8-i4«. 

SBhd.  X. 

«k 

App.  DIv.  41-SJfl:  59-216. 

.  Y.  3T-4M. 

St.    RppT.   2»-n04 
Al.b.  >f.  C.  17-230. 

^DlT.    80-«a:   «2-470; 

TB. 

How  N.   B.  2-.'i26. 

lac.  ehrm. 

8nbd.  8. 

.    Y.   8npp.   BS-TS:   70-742; 

78. 

St.  RppT.  7-179. 

2T6. 

riv.    Piw.   8-434. 

T.  Ann.  Cai.  B-146. 

fl>bd.  4.           ^^ 

N.  Y.  Ifln-6fl6. 

IM.  24-373. 

Run,    44-2111:   70-74. 

Y.  Bnpp.  BS-fi7T. 

App.    DIv.   84-461. 

T.   Ann.  C«B.  S-I46. 

Bt.    RepT.   11-71;  B3-48T. 

B. 

1758. 

r.  Ann.  Cas.  8-M6. 

N,    y.    178-370. 

I. 

N.  Y.  Ann.  Caa,  B-204.  210. 

isc.  87-28. 

8«l>d.  X. 

Y.  Bnpp.  S»-8TO:  74-714. 

N.    Y.    139-5«l;    188-BO. 

Y.  Ann.  Ca8.  0-200:  8-14& 

Hon.  48-181:  0O-479:  08-08;  88- 

>. 

12S. 

T.  4T-1M;  BO-184. 

"■ii^VSS::T^i^r^ 

Y.  Ann.  Cts.  S-146. 

s- 

261. 

ip.  DIv.  08-3TE, 

UlHc.  30-400. 

Y.   Ann.  Caa.  8-146. 

N,    T.   Snpp.   B3-R3Z:  77-476. 

k 

St.  Rpp'r,  HO-482:  43-!HI3. 

Y.     »e-18:     00-602:     00-456; 

CIr.   Proc.   tl-M. 

118-562:    14»-357. 

Abb.   N.  r.    lT-2ns. 

in.    S«-4t7:    3(4-66:   SS-GIT 

N.  T.  Ann.  CM.  10-340. 

p.    DiT.   KHSm. 

flobd.  4. 

"r.  Bnpp.  ee.78. 

N.  Y.   118-!S6a 

1.1. 

Han.    ST-lr«. 

■It.  28-286. 

1780. 

1.2. 

Y.  148-1117. 

App'    niv.  B8-37n. 

n.  28-285. 

HlwT.  88-n4. 

N.  T.  Snpp.  B»-Hia 

T.    148-230:   lBT-336. 

St.  K^pT.  17-453. 

02- 

flnbd.  3. 

fia 

N.  T.  118-CGS:  124-!ieO. 

p.  DiT.  ra-60. 

1761. 

K.  B4-4Te. 

Hnn.  82-417. 

T.   Snpp.  76-«a8. 

App.   DIv,  58-370. 

T.  Ana.  Cai.  0-360. 

Abb.  N.   0.  «-171.  400. 

How.  00-200, 

T.     11V-6ES;     148-1130;    IST- 

N.  Y.  Ann.  Caa.  8-466,  n. 

SB. 

1702. 

n.   44-188. 

N.  Y.  81-291;  110-18T;  118-5GS 

>.   Dl*.  SN-S7S. 

Hun.   3fl-68;  8a-17a 

c.   38-227. 

».Si..r'"^ '*-""■ 

Beg-r.   1-286;  21-242:  30-866: 

1-^. 

N.  Y.  Snpp.  08-76;  77-668. 

.    Fn>c.  B-440:  Ii-100; 

St.  Rep'r.  23-604. 

Cly,   Proc.  B-W;  18-28^ 

?'?S«'>I!-?^™ 

Ei„  J-  ^2^-  «-»*«■ 

UdW.  67-20, 


.oogic 


Babd.  1. 

N.  T.  7S-369;  142-020. 

HDD,  es-46C. 

St.   itepT.  *ti~42. 

AbD.  N.  C.  LT-2G8. 
Bahd.  X. 

N.  Y.  143-620. 

Hun,  flS-4SS. 

St.   HepT.  3S-T4e:  48-U. 

Abb.  N.  C.  17-258. 
Snbd.  S. 

Mlso.  B-SST. 

av.   Proc.  1S-3K. 


MlBC.  B-65T. 
1T«S. 
N.    V.   W-281:   11B-5G8. 


App.    DiT.   90-211:   B8-«re. 


Bobd.  2. 

N.  T.  lBB-29. 

RuD.  82-181. 


App.  DlT.  1»-2OT. 
N.  ¥.  Sdpp.  eft-32a 
Abb.  N.  C.  lT-288. 
Week.  Dig.    11-101. 

iTiie. 

N.   T.  Sl-281. 

Udd,  eS-450:  KS-1S8. 


ITBT. 

Hnn.  00-416. 

App.    DlT,   B-4flB;  68-37B. 


N.   T.    8upp.   ^- 
1T68. 

N.   y.   14B-354. 


hdd.  en-se-iw. 

App.     Dlv.     14-M4:    aO-396:    »• 

220,  224;  B1-M2. 
Misc.   18-S3S:  34-3T3. 
N.  Y.  Bnpp.  «*-e35. 
N.    Y.    Add.    Cib.    K-2M,   ZIO;    T- 

243.  300,  307;  l»-349. 
ITTK. 

Udd,  as-iie. 

HIbo.  T-S82:  IB-raS;  ■A-192;  40- 

8t.   Bfp'r.   14-205. 

Abb.  N.   C.  31-237. 

How.  ei-280:  «T-3(». 
.    Dalj,   10-306. 

N.  Y.    Add.   C«b.  7-251. 
1773. 

N.  Y.  76-344:  101-3a 

Udd.  21-288;  S3-11G:  94-23%.  33B. 

App.   DlT.  ll>-Z»e:   77-14,  ta 

HIbc.  36-41*2:  3B-3SS:  4e-M 

N.  Y.  Sdpp.  78-288. 

CIt.   Ptoc.  19-2QG. 

How.  «1-2»1;  S7-IS4,  368. 


Daly,  1 
N.  Y.  . 


^"^-.^ 


Mlxr.    0-S14;    11-SSR:    19-653. 
N.  V.  Sdpp.  30-33T:  ai-977:  IW- 

532;  70-72;  711-62fi:  78-323. 
Civ.   Prop.    14-.10e:  lW-28. 
N.  Y.  Add,  Ca%.   1-229;  5-292;  7- 

236,  E.'Ml:  S-146. 
Week.   DlK.   18-377. 


BB-ae2:  ■.      ... 
8t.    RepT.    14-427'.    83-462. 
Civ.   Pn>c.   ia-25G:   1»-IL3.  385. 
Week.   Dig.  11-327. 
N.  Y.  Add.  C««.  •-4«B. 
1778. 

N.   T.  ft3-474:  »»-12. 

Hud,    SS-161:   73-11;   aU-ttXh 

App.  Dlv.  4^ZS:  aO-16T:  SS-IU 

40-270:  77-203. 
Mlac.  7>414;  11-428;  17-134:  B^ 

888:  36-789. 
N.  Y.  Supp.  3K-129;  S4-1101:  H- 

765:    OK-SM;    S4.483:    as-64e 

74-873:  78-1078. 

N.  Y.  Ann.  Cna.  'i-VO. 
1777. 

Mlw.  S1>4GS. 

N.  Y.  Ann.  Cu,  S-4aS. 
1778. 

N.  T.  88-f£4:  101-439:  IIV-481 

Hun,   2S-583:  B4-431;   ST-3SS. 

App.  T»y.  in-Ua  S06;  I»-2SS. 

mte.  I»-688:  31-170. 

N.  Y.  Supp.  44-1I01:  ■0.707:  «S- 


N.  T.  Ann.  Cai.  4-S3B:  8-406. 
Wepk.  Dig.  11-149. 
JTT». 

□  nil,   Sl'Bfi:  80-322. 

~     .  la-iL;  IM-830:  BS-2T2: 


App.  DIv.  I 
e»-30. 


1T80. 

N.  T.  S»-I]4;  84-SS:  8T-137:  BS- 

Ste.     64T;      112-3S3:     121-lM: 

1B7-693:  ie»-50B:  lTS-438. 

Hun.  24-239:  3N-2T0:  30-391;  T0- 

310.    447;    83-75;    87-278;    OO- 

SSil;  »i-4ee. 

App.   DIv.   lS-15;   17-393;  81-42. 

1S8:  S4-B0:  38-ies:  an~ei.  asi; 

43-«18:  44-104:  60-30,  500;  80- 

MlBC,  8-298:  l*-24;  1«-14T:  18- 
379;  IB-lOl:  xa-tiSS:  Zl-30e. 
491:  28-113.  302. 

N.   V.  Supp.  14-318:  3»*-l«i.  572; 


-     _.  ,.^.     B«- 

338:    se-2ei.    S40;    73-403:   SO- 
513;  717:  81-W2. 
C\v.  Ptoc.  B3-351:  BB-IOS. 
Ahb.   N.   C.   IS-177;   18-434:  aS- 

233.  4SS:  Sl>442. 
N.    T.   Sapec.   49-237:  BO-2S7. 
N.     Y.    Ann.    Cas.    4-78,    247:    B- 

403:  19-34S. 
Dal7.  10-460. 
Sab«.  1. 

Hnn.  TT-3I4. 
App.  DiT.  40-306:  44-3US. 
Misc.   12-234. 

N.    t.   Supp.  83-1083:  eO-61B. 
•■bA.  X. 

UiBC.  13-234. 
S«k4.  s. 

N.    T.  84-367;  113-830:  148-622. 

Hoa.  S9-192:  7A-348. 

Aop.    DIv.  »-a30:  8-448:  44-104; 

BO-274;  T1-2S4. 
Misc.   3*MI85;  81-748. 
N.  y.  Snpp.  SX-1083:  48-26.  967: 

•8-968 :  TS-eS8. 
St.  Rpp'r.  8»-B. 
CiT,  Prop.  18-28;  37-33. 


ies-18. 

Hon.      Sa-44G; 
ai-227,  4B0. 


Sffi.! 


N.  Y,  Snpp.  8-947:  »-877;  18-708: 

3n-72i:    se-151.    350:   4«-S4l: 

4T-412:  n«-7M:  S8-1ST. 
St.    RepT.   47-e29. 


1 


L  Chr.  1-2T.  341;  2-12S; 


finbil.  3. 

N.    V.    IIT 
St.     RcpT. 

Snbll.  S. 


l-IOfl;  47-582. 


App,  DIv.  2^259,  5B4;  78-BS5, 

MIbc.  38-4H. 

N,   ¥.  Bupp.  S6-T31:  4G-S41:  88- 

167:  7(tb64. 
Ahb,  N.  C,  14-436. 
N.  T.  Ann.  Oh.  1-27,  342:  8-403. 
1 783. 
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App,    Dlv.     12-31:     23-135;    a«- 

124;    40-309;    47-472;     l!iS-i4u. 
K,   Y,   8opp.  aO-J71;  34-S.TO;  4S- 

MO;    «3-58a:   72-93G;    bl-356. 
CiT.  Prnc.  lS-347. 
Connal]'.   1-36G. 
N.  r.  Ann.  Cae.  B-121. 
IfMM. 

N.   Y.  W-623:  lUt-TlM;  117.«42j 


Han 


TS-27W;  S7-411;  88-364. 
App.    I>lv.    «t-43:    8~S1D;    X3-1K^; 

3B-124;     S1-4B0;     47-472;    7!t- 

170.  3.10, 
illiir.    18-98:    10-fl77;  a«-703. 

"     I.  a4-.ir«;  K»-838:  es- 

■-""     ---740.  772;  81- 


N.   v. 


iupp. 
IBI-U 

Ann.  Com.  i 


N.   Y.  S2-BeS;  143-203. 
App.    Div.   20-124:    47-472. 
Abb,   N,   C,  Sl-240. 

H.   T,  aO-122;   138-.'>IT:  lBR-234, 

Mnn,  O<V-170. 

MEhc.  23-411;  SO-lfi. 

N.    Y.    Sutip.   aa-73ti;  7S-3a 

N.   Y,   18A-393. 


S-3T2:   44.304;    4ft-3T. 
Misc.  31-390. 
N.    T,    Bupp,    OB-^;   00-640;    04- 


N.  Y.  24-20:  lSO-203. 
Hnn.  TB-Ji.il, 
App,   Dlv.  44-,t04. 
N,  Y.  Supp,  flO-(M0. 


N.  Y.  JtS-2oo:  03-8;  tO4-i0B.  813; 

I1I-.149. 
Tlii'i.  :I4-Ifl0:  4A-24N;  13-412-  Bl- 

BH:  SO-n-W. 
App,  DIt.  BS-303. 
MIsc,  lK.:i02:  23-110;  34-740. 
N,   Y,    Snpp.  «-(M2:   4tl-7I7:   33- 

391;  70-1049. 
St,  Rpp'r.  »-201:  BO.323;  53-117. 


Ahh.  N.  C.  34-304;  2B-B]. 


N.  Y,   14-03:  3«-107;  44-riO:  «4. 

242. 
Hun.   10-31)7, 
1012. 


BT-IW, 
•Ml;    BT-220;    71-443; 


N.  Y,  112-020:  lB2-fi». 

Huu.   2»-2ri3;  41-102:  09-803 

Am.    Dlv.    17-247;    30-230:    1 

MlBt-.  lt7^i!IU;  30-U2n:  K3.60I; 

N.  Y.  Bnpp.  33-712:  4«-587:  I 

801;  lut-Tna    — 

St.    Rpp  r.   3^ 

OT-S82, 
Civ.   I-mc,    14 
Ahh.   N,  C.   II 


!;3«-2;t7;47-i. 


N.  Y.   14»-571. 


App.  Dlv,  33-100. 
MW.  lK-'«7. 
AIjIi,  N.  C.  1B-48a. 
W«Pk,    Die.   17-289. 


..HWl 


N.   Y.    8upp.   M^IO. 


N.    Y.    8-148:    TS-2621    IZS-SSl. 
Hud,    37-633:   40-316. 
A  pp.   DIr.   4II-5S7:   7S-aO. 


Him,  34-143:  •€)-32:  6S-210:  71- 


422,   H2:  74-8:   «t-90: 
App.  Dlv.  S-185;  10-51B: 
»]-l[»;  23-129:  24-T4: 
2«-141:    SS-6:    34-108:        .    . 
ISO-26;  5S-41:  SR-Iia,  636:  fl 


»W-ZI1. 
1»-3M: 

:£5-33T: 


Hud,    15.^1:   Bl-30. 
I»I7. 

N.    Y.    B4-48T;    04-15G:    13H-4M. 
Hun,    1B-B55:    lS-47:    2»-ieS. 
App.  Uiv.  30-124. 
MlHC     2A-65T;     27-n02:     38-253: 

si-504:  SS-6TT:  ss-ee. 

N,  Y.  Bupp,  21-285:  4»H38a;  47- 


a50:__^i 

1B18. 

N     I     61-542;    74-2S4:    lS»-832: 

133-86:  lei-sns. 

HDD,    aB-623:    81-434. 

12:     B4-«14:     TI-4TT: 

aa-431. 

App.    Dlv.    18-225:    32-22fl:    a«- 

51:  58-280, 

Misc.  «-208;  1. . 

;   30-720:    33-38:   3B-T3. 


---4TB,  480:  Be-841:  97- 

eSS:  «1-ST0;  83-059:  fl7-2T:  OB. 

161.  SSI:  73-1003:   74..813:   78- 

77», 
lft3«. 
X  Y.  11-370.  390:  ia-92:  73-C81 
Hnn,  58-284:   74*345:  8T.^ia 
App.     Dlv.     as-93:     47-119:     T«- 


2B1. 


N.  Y. 


Bnpp.  SI-13T:  SO-lSg:  I 
64-596:  71-241.  788. 
Proc.  14-12a 
N.  C.  31-eS. 


n 

DlT.  711-145. 

8upp.  77-373. 

N.  Y 

Ann.  Caa.  «-130. 

1920. 

if'r 

Dlv.  13-226:  sa-sae. 

Ann.  CBB.  e-isa 

IWl. 

N.  1" 

74-234:  133-92. 

Hnn, 

12-491. 

Dlv.    13-225;  82-226. 

ULbC 

30-720. 

N.  Y 

Snpp.  64-598. 

n:  T 

Ann.  Cfl»,  6-130. 

lexs. 

N.  Y 

App. 

n:  Y 

Bupp.  Ba-9T3. 

Abb. 

N.  fc    a9-834. 

Keje 

B.  8-562. 

N.  Y 

Ann.  Cai.  6-180. 

^'^k 

Dlv.  13-226:  32-228. 
27-529. 

N.  Y 

Bupp.  88-412. 

N.  T 

Ann,  CB«.  6-130. 

1924. 

n 

Dlv.   13-226:  32-220. 

Ann.  Caa.  »-130. 

I.  84-266:  48-882:  «S- 


N.  Y.  107-225. 


N.  Y.  Siipp.  63-1027. 
928. 
App.  Dlv.  47-119;  76-301. 


1930. 

N.   Y.  107-225. 
App.  Dir.  47-119. 
N.  Y.  Snpp.  ftS-102T. 
108O. 

N.   Y.  ia-lG4:  72-583:   106-13a. 


N.   Y,   Bupp,  68-1027. 
1031. 

N,  Y.  78-316:  147-226:   114-318. 


Hun.  73-429:  87-010. 


N.  Y.  Snpp.  88-805:  « 


,  10-569:  87-303. 


N.   Y.  141-1S& 
App.   DlT.   1-517. 


..HWl 


T.  141-138. 

ID.   DlT.  1-OlT. 
Efc.    1&-171:   3a>329. 
y.   Sdpp.  44-1»4. 


:.  20-113 ;  37-208. 


T.    fi«-a3S-,   70-SXJ;    133-lU; 

ID.  se-iao:  04-502. 

>p^  DiT.  Z3<^34;  40-3S:  «l-13e; 


n»-524. 
ID,  T3-4. 


;    TO>361:    Tl-1034; 


Y.   Sapp.  Tl-1034, 


Y.    Snpp.    72-291. 


.p.    r>lv.   S-4e8;  41-888;  76-408. 
IK.   1»-0T3:  20-148:  37-521. 

¥.    Sapp.   44-42:  00-784:  7S- 
[0T8:  78-779. 

Rep'f.  48-607. 
r,  Pn>c.  O-410. 
b,    N.   C.   a*-211. 

Y.   Ann.  Cas.  4-308. 
1.1. 

Y.    BS-SSS:  12»-197. 
ID.  T8-54S. 
p.   Dlr.   32-ei. 

Y.   Sapp.  Sft-eig:  B2-28L 
b.    N.   C.   27-281. 


N.   Y.  IIO-J25:  B7-i«i:  las-i; 

UuD.    1B~'.!01:    10-219. 
App.  Dlv.  S-40B. 


App.   DiT.  3S-2T9. 

Keyte.  2-111. 

N.  T.  Ann.  Cas.  O-260. 


N.  Y.  78-535. 


.ftOO. 

iwi.   DlY.  B-415. 

N.  Y.   128-120. 
App.  DlT.  8-408. 

bot; 

N.  Y.  »-349. 

Hun.  »-708. 
MS. 

UlBC.  3B-717. 
N,  y.  Add.  Cos.  O-l 

»ei. 

N.  Y.  s»-5oe, 

Hun,  08-243;  03-21 
^no.  Dlv.  02-695. 

N.  Y.  07-585. 


N.    y.    OS-202:    18-522;    134-301. 
Hun,  54-438:  58-243. 
App.    DiT.  37-121. 
N.   Y.   Sup  p.  RB-1130. 
»77, 
N.   Y.   13&-471. 

ans. 

K.  Y.  27-45:  4»-12S:  52-570:  BO- 
SS:   02-186:    8W-117:    101-530. 
Hon,   »0-]48. 
Misc.  .19-673. 

Hun,  40-310. 
Ann.   DlT.  »0-8fl:  44-483, 
HIbc.   37-621. 
N.  Y.  Sapp.  7B-107a 
n80. 
N.  Y.  02-676. 


.    Proc.  »-2». 


,>.o^<lc 


.10S3;  TS-175. 


N.   y.   enpp.   flS-HST:  TS-SSO. 
1O0R. 

Mine.  a»-55. 

N.  Y.  8upp.  ei-961. 
](H>7. 

N.   T.   la" 

11W9. 

aotta. 


I.   04^70:  70-iaO. 


N.  Y.  ixa-SBi. 

Hud.   R8-2U0. 

Ap_p.    DiT.    31-122;    57-143,    ! 

7B-3(»i  TT-H9. 
Minr.   13-078. 

N.  Y.  Supp.  «8-2T9i  T8-1T5.  II 
Abb.  N.  C.  a9-lR2. 

soie. 

N.  Y.  13,1-210. 

Hun.  »44.iee. 

App.  Dlv.  2S-3ft4:  Ta-BOS. 

Mine.    l4-fll7:    27-4."ifl. 

N.  T.  Supp.  58-118;  78-176, 

riv.   Proc    11-180. 

TiVpk.  Dig.  22-M5. 
Snbd.  X 

UiiD.   SS-.'S.IT;   .tR-2S2:   BS-2ai). 

App.  Dlv.  X3-B88. 
2017; 

N.   Y.   135-81. 


civ.    Proc.  e-aw. 

How.  (I»-2K7. 

Apn'   r»lv.  31-122. 

N.  Y.  ITO-VI. 

App.  DIT.  47-3S1:  TB-SeS^ 
H.  Y.  Slipp.  78-175. 
2021. 

App.  Dlv.  TliJUti. 
N.  V.  Supp.  TB-1T5. 


.:.  T.  Supp.  78-175. 

App.  Dlv.  75-305. 
-N.  Y.  Supp.  78-175. 

App.  Dlv.  75-305. 
N.  Y.  Hupp.  7R-175. 


'.  Supp.  TS-175. 


4r-3tc: 


__    75-S65. 

Minr.   lD-078:  S»-<n5. 

N.  Y.  flnpn.  «1-109S;  62-211;  ' 
70:  7S-n.l. 

SI.  RppT.  38-7W1. 

At)h.    N.   C.  iS0-17T, 
SDbd.  8. 

Hitn.  4«-4l)0. 
2A1X. 

Ajip.  niT.  TB-.1IW. 

N.  T.  Supp.  7»*-175. 

A*pp.'  DIr.    47-SS7;    57-151;    ' 


47-385;    BT.142.    MI; 


208;  «1-201;  7H-i75 

App.  Dlv.  75-305. 
Misc.  ]»-fl7fi. 
N.  T-  Supp.  7S-1T5. 
2038. 

App.  Dlv.  81-12S;  75-361. 

MIrc.  in-078. 

N.  Y.  Snpn.  7S-175. 

aoM. 

App.  Dlv.  75-305, 


Y.  l««>-20:  Ill-.'WI. 

a.   HI -.141:   MA-T^L 

}.  Dlv.  8-417:  31-123:  5T-14S; 

B-3GG;  7B-13a 

<■.  32-218. 

V.   flnpn.   05-711:   08-»;  7»- 

rs:  7»-fow. 

w.  B7-111. 


Dlv.  57-148:  ": 
■.   37-43.%. 
'.  8app.  70-390;  7»-lU0. 


NOT 

Solid.  Z. 

N.    Y.   100-20 :   tSM-lSC. 

UuD.    S4-»g3.    46&:    Hl-341:    SH- 

281:  »a-*77. 

App.   DIv.  •1-421 1  2S-3Se. 
MI9I-.  X4-Svn. 
N.  Y.  Supp.  34-734. 
CiT.   Proc.    7-409, 
Abb.   N.  C.  10-463. 
BHbd.  S. 

Hun,  Sa-S04. 
MlBc.  8-158,   188. 

N.  y.   100-20;  148-830:  I6S-442. 
Hun,    ZB-30T:    S4-3e8.    48S;    40- 

44;  B4-4.W. 
App.    r»l».   6-421:  BT-148. 
itlm.  24-^32. 
ft.  R^p'F.  4G.StM. 
Civ.  Proc.  9-406;  IS-SIB. 
How.  N,  8.   1-135. 
bahd.  1. 

.V.  Y.  loo-aa. 

Hun.  4H-C90. 
$iiihil.  3.    ■ 

Hnn.    2B-S90. 

St.   Rep'r.  4«-577. 
Sabd.  4.  ^ 

Hon,   an-GOO:   4A-900. 
Habd.  R. 

nitD,  48-SOO. 
!;:nbd.  C 

App.  OIv.  34-588. 


App.  DIv.  0-421:  29-386:  5T-I4& 

HlHF.   8-168. 

Abb.  N.   C.   ia-4fll. 


xose.' 


HiiQ.  DO-S43. 
ItOltT. 

N.    V.  lO»-20. 

HllP.  TT-9e. 

riv.  Proc.  14-28. 

(T.   Rep.  S-547. 
SfMH. 

N.  Y.  1«X-441. 

Hnn.  4N-16n. 

N.  Y.  Supp.  ei-iogs. 

St.  Rep'r.  B3-gS8. 
Civ.    PioQ.  14-244. 
Snhd.  I. 

N.  Y.  111-587. 

Hud.   4T-flOO. 

App.    DIv.   3H-113. 

VttiK.  2»-4eD. 
Snkd.  S. 

Ban.  41-ie4. 

Ap|>.   Ulv,  87-71. 
SOSfi. 

N.   Y.   13R-180. 

App.    DIt.    «I-41T;   S>*-WS. 

UIm:.   S3-400;  S4-690. 


Stt41. 

MIbv.  8-153:  84-25. 

N.  Y.  Supp.  20-.%D;  e»-4BL 

3-  ■>"■  •'->»■■ 


App.  DIv.  «-124. 

2onu. 

N.   Y.   10T-fl07. 
App.   DIv.  a-108. 
Civ.  Proc.  14-241. 
30UO. 

App.   DIv.   08-234. 
Cr.  Rep.  B-40T. 

aooo. 

App.  DIv.  31-122. 
30«T. 

N.   Y.   142-278. 

C5-28M:   70-583. 


N.  Y.  Unaet.  IM-184. 

N.    Y.   130-78. 

Huu,  .10-4711:  03-314. 

App.    DIv,   20-^T:  SO-288. 


N.  Y.  1 


1-78. 


2070. 

N.    Y.   OO-KO:    102-95:    139-022; 

14»--£i^,  418. 
Huu,     34-5H4:     47-:>43:     00-206: 

70-063;  81-311, 
App.    DIv.   0-2-f4:  "  "  "  " 


12-161):     14-42.    1 


124;  S;t-180:  ft3-1H:  70-43. 

"     "        14-42.    313:     lo- 
10-673:    aj.337; 

N.  Y.  Supp.  Sa-OOB:  40-727.  898: 
00>T03:  02-897:  00-58,  926; 
OM-llOA:  70-K28. 

N.  Y.  Ann.   Cn».  0-355. 
20TI. 

App.   DIv,  44-401. 


ogle 


2073. 
ai>T4,' 


(It.   I'roc.  15-370. 
SU7V. 

N.  Y.  164-28B. 

App.  uiv.  «-28:  ao-0 

-    H«-a«8. 

Mine.  ie2-3S4:  27-C70. 


aOTT. 

App.'    DlT,    e-28:    ■0-12;    4B-153. 

N.  Y.  Supp.  vi-ue. 

St.   Bep'r    11-403. 

aU7». 

MIbc.  1(7-330. 

N.  y.  Super.  54-184. 

I[un.  Mt'SSO. 
App.  IM/,  50-288. 
N.  Y.  .Sopp.  »»-O0i 

N,   Y.   15O-380. 
Ilim.    91-310. 

A[.p.     Ulv.    !M-5e7;    37-414:    45- 
153:     4«-314;     5»-375;     77-000; 

7S-347. 
Mlse.    13-734:   SO-SS,   38;   28-40; 

:i3-3ji 
N.  ¥.  Supp.  4B-780;  «1-140,  655; 

«S.M6;  7S-1051;  7»-88». 
Civ.  PtoC.  IB-416. 
\.   Y.  Super.  58-e& 


Misc.   l»-470i    18-784;   W)-38 

N.   y.   Supp.   S6-21S:  81-41;   77- 

B21:  7W-105!;  79-980. 
Bt.  RepT.  3-202. 
N.   Y.  Soper.  B4-184. 


App.   niv.  74-217;  77-600. 

Mine.  33-saa. 

N.  Y.  Supp.  77^21;  78-1051. 
HUQ.   73-303;  6(3-230. 


.  4«-314:  4S-432. 
:  181-38& 


N.   Y.  133-222;   143-37S. 

Htoc.    3Z-4. 

N.  Y.  Snpp.  00-129. 


App.  DIF    51-104. 

App.   DlT.  5S-360, 

Week.  Dtg.  l»-«»l. 
3100. 

M.  Y.  Sapp.  7»-e(». 

How.   V1-C14. 
»19. 

How.  «7-12i. 

aiao. 

N.  Y.  48-513;  51-442:  93-»R: 
B5-e0O:  «8-463:  7»-S!2;  l«S- 
655:  lOB-ieO;  lOS-OI.  (hI: 
110-490;  11£-»H(:  ISl-Sl; 
181-408:  lS9-.~>:i:  147-37: 
153-311,  430:  153-381;  IM- 
437;      158-421;       — 


1««-4J. 

44-172: 


Hun,     XB-602: 

90«:  73-369. 
App,     DlT.     4-M4;     T-294:    39^: 

ST-532:     33-182;     4».378;    44- 

241:     61-200:     S3-436;     fl8-lff; 

TT-I40. 
HlBC.  30-643. 
N.    Y.    Supp.   <I-S31:  SS-549:  ••• 

61B:  7r-700:  74-M. 
St.   Rep'r.  3S-41B:   TO-844. 
ClT.   Proc   lB-318:  30-398. 
Abb.    N.  G.   14-495. 
Sa^A.  3. 

Hun,  5*1-508;  73-399. 
App.  DlT.  41-M4. 
MlBC.   27-30. 
St.  RepT.  38-730. 
31X1. 

N.     Y.     143-166:    153-2161    199- 


N.    Y.   Supp,  47-1023. 
3133. 

N.  y.  180-473. 

Hun,  49-476;  IW-SB8:  Ol-SS:  f 

lae,  _ 

App.  DlT.  4-M4',  77-130. 


NOTES. 

'.  r.  Slipp.  34-502;  40-840:  TI- 
1(M5. 

.   32-543:  30-Oia. 


Sabd. 

N.    y.    1O4-3T0:    140-1;   16O-210. 

Hun,  X1-62T;  88-1S8. 

A  pp.   DIt.  4-zeS:  a5-B3;  48<iM0; 
KT-1.36;  64-239. 

N.  ¥.  Bupp.  ttO-12T. 

Bt.   Hepr.  SO-lOOi. 
Safcd.  a. 

K.  y.  lao-MB;  iax-2ie. 

II  nn.     26-320;     D  7-282;     00-283; 
O1-60. 

App.    niv.   4-286;   S-SOT. 

Misc.   2T-4Eie. 

Bt.    R?p'r.    80-1004;    S8-22.    TBO; 
SS-010.  739. 

TiT.  Proc.  10-128. 

Abb.  N.  C.  14-49G. 
Snbd.  S. 

St.    Rep'r.   8-T22;   3»-Ba8;  33-20. 
2128. 

^.  DIr.  7T-150. 


N.   y.    120-MO:   1S2-30S:   leo- 

163. 
Hun,     2X-S51;     47-407;     04-206; 

00-03;  e2-fl. 
App.    Dlv.     <(-468;     22-lBS;     3S- 

278;    4t-4BT:    47-502;     Bl-202: 

58-024;  77-150. 


N.   Y.  Adu.  Caa.  2-248. 
Z120. 

N.  y.  120-368. 

Hun.   22-515. 

App.  DiT.  77-160. 

8t.  Bep'r.  S2-M3. 

Wwk.    Dig.    10-290;    11-110. 
Bshd.  3. 

N.   T.  Bupp.  8-143. 

N.  'y.     102-630;     104-360;    18S- 

Hun.'  70-149:  «a-380. 
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47-487:  Bl- 

2387.                                                                1 

30:  74-1019. 

Hun.  74-6S.                                               1 
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App,  Dir.  83-010. 
MlBC.  33-285. 
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App,  Dlv,  4H-43S. 
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2»n». 
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MIsc,  24-GOl. 
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N,   Y.  Supp.  61-27, 

N.   Y,  tOO-49a 
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App.    Wt,    12-427; 
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48-434;    OT- 
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App.  Dlv.  48-438. 

N.   Y.   Supp.  62-1068. 
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MpC'a  Civ.  proc.  2-64. 

Hud.  2<I-44T. 
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Hun.  *4t.9e. 
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1H3. 
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24U3. 
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St.    RepT.     ia-453:    lB-459;    87- 
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358. 
Abb.   N,    C.   18-181;  aO-l&%   401. 
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44-608:  4O-E00:  47-40a;  64>- 
171;  63-527;   7M-54B;   79-122. 
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44;  T3-fe8;  TB-7M;  81-274. 

N.     Y.     73-317;    78-308;    80-479; 
IIT-Hl;      )S7-40B;      144-287; 


App.    DIr.    2»-218;    ai-178:    40- 

IIB:  03-403;  73-11. 
MlNc.     17-684:     lO-Safi;     28-602; 

33-543;  30-476. 
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N.  Y.  96-441;  100-210:  10S-3OT: 
104-25B;    1114-773:   l(J»-13a. 

Hnn.  43-587;  4S-117;  00-47.1: 
T»-377;  8»-50. 

App.  DIv.  l»-30e;  23-207;  02- 
^:    5W-258.    278;    TO-321:    TB- 

MllP.'z«-640':  3T-096. 

N.    Y.  Supp,  20-454:  08-37»,  597: 

00-636:  flT-8Sl:  TB-272;  T«-87, 

SSB.  44S;  80-78S. 
C!v.   Prm;.   lS-48:  IO-140. 
Abli.  N.  C.  20-477. 
Kedf.  n-398.  402.  468. 
Dem,  8-572;  0-412:  «-lll. 
Coniiol.r^I-122.    384,    437;  »-ir7B, 


Han.   TO-IIO. 
at.    RepT.  S3-G4S. 
>bd.  2. 

Hun.  01-212:  TO-110. 
Misc.    10-602;   10-32S. 


Dpin.  4-324. 
■»d.  4. 

App.    DIv.   31-178. 


Hnn.  43-328. 
UlHP.  '.M-602. 
Dem.  2-6ie. 
■bd.  «. 

N.  Y.  Sl-641;  80-153;  8T-672: 
88-434;  100-206;  113-603; 
13S-2ei;   107-427;   107-344. 

Hnn.  24-4;  2S-212;  41~464'  48- 
400:  46-500:  «S-200;  72-102, 
.WJ;   73-435;  81-427:  82-422 

App.  Dlv.  8-313;  11-347;  83- 
604;  S3-.'i4T;  42-208:  44-208' 
40-613;  01-llD;  OO-OT;  «0-,13; 
T4-221. 

HlBc.  1-302;  a-3»4;  0-115;  O- 
263.  021:  27-164,  6«:  20-40S: 
S*-119;   84-14S;   S6-e7a 


N.   Y.    Supp.    0-357.  984;   SO-SSl: 

3l-26;i:   S.1-1S7,    857:    SV-1084: 

e.t-(li)R;     84-385:     00-103,     168; 

08-176;     72-109;     T7-558;     80- 

636. 
8t.     Rep'c.     7-324:     l»-530;     30- 

449;      22-333;      20-200:      88-2; 

40-587;     47-431:     48-142;     4». 
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How.  N.  3.  1-420. ' 
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N.    Y.    71-538. 
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flnbd.  1. 
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St.   R.-p-r.  48-573, 
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N.    Y.   Tl-KtS. 
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App.  DIv.  42-2.W. 

24&a!'' 

N.  V.  Rupp.  R9-257. 

Sabd.  11. 
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N.  V.  119-33. 

St.   ilpfr,   19-330. 

Hun.  B2-110. 

App.   Dlv.  4-431:  40-238;  61-33: 
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Miw.  16-601;  1T-4M;  30-XH:  S2- 

»nba.  2. 

N.  Y.  Biipp.  «a-72G:  «e-I21;  T2- 
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Hull.  7S-W9. 

App.    Dlv.   24-535. 

MIsr.   1B-2.-7. 

N.  Y,  Siipp.  4R-32. 

Kl.   ReliT.   18-7*3. 
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N.   V.  T2-S14. 

Ssbd.  2. 

M[ac.  29-37. 

Hun,  43-311. 

N.    Y.   Supp.  6a-.t82. 

Misc.  l»-485. 

Bt.  Rpp'r.  20-912:  40-702. 

D*m.  a-396. 
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^.  i.  Supp.  23-844. 

How.  N.  S.  2-38. 
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N.  T.  n8-3<2. 

App.  Dlv.  24-3.^-.:  30-3U. 

Hiin.   70-100:  R3-1S0. 

MlBc.    12-357;   26-304. 

Anp.  Tilt.  39-02. 

N.  Y.  Supp.  49-32. 

HlH.  13-306:  sn-5.-.t»:  aX-lilS:  SB. 

22T. 

Mla'c.  SO-4T0. 

Connol)'.  2-llT.  SOB. 
Dem.  S-22T.  261.  B05. 

28lV. 

Hnn.  H1.20S:  Trt-inn. 

n^r.  B-46a. 

App.  niv.  »«-fi2:  M»-(I2. 
NflBC.  13-307:  39-227. 

Snbd.  !• 
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Dem.  a-3lS:  6-1R7.  44a 
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App,  niv.  42-218. 

MIbc  IK-OOl. 

n:  Y.  Sopp,  (»-2Da, 
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St    liop-r  13-188:  29-216. 
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ripin.  2-302. 

Hon.  TO-100. 
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App.   D[v.  42-SS8. 

N.  Y.  »8-m. 

n;  Y.  Supp.  B9-2M. 

nem.  4-110. 
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Snbd.a. 

Hod.  lO-lTO. 

N    Y    78-535:  98-363.  827;  104- 

MlBC.  12-243:  13-30T;  8»-22T. 

103. 

N.   Y.  Sopp.  34-44. 
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App.  niv.  1X>135. 
Nrtlc.   1-492. 

Dem.  2-398;  3-577. 
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N.   Y.   Snpp.  66-488. 
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How.   N.   S.   1-B2.  200. 

Ilpm.  3-232;  4-471. 
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Snbd.  T. 

N.  Y.  94-W4. 
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Bt.  ItepT.  B-109. 
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N.  Y.  Bupp.  90-TJ2. 
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Dcm.  S-fiO. 
2B2B. 

Hl8<!.   12-244;  10-337;  Bft-228. 
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I>pm.  S-13. 

Hull.  «»-4eT:  T«-203. 

MIhc.  29-531:  SO-SSO:  so.22S. 
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22-220:  38-403. 

N.   Y 
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DlT.  24-53B. 

NY 
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2041. 
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A  pp. 

N.   Y 

Sapp.  49-32. 
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N.  Y 
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Hun. 

TJ-30;   78-801. 
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N.  Y,  80-1 :  82-181:  90^17;  lOa- 
M6.  4T0:  104-74,  646:  111-230. 

523;  121I-T32;  140-121. 
Hun.    32-2r,l,    42fl;    71-503:    74- 

831:     7n-28B:     7K-40:     70-130; 

R4-n24:  H8-.17T:  <l»-144, 
Ann.  DlT.  l-fl22:  4-2:  10-374:  17. 
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B-I(W; 


as-22S:    e&-£86:   710522:   78- 

eSS;  75-842. 
MlBC.     l2-2o^-.:     »0-4M); 

B»-152;     81-1 7:i,      

72-728. 
N.   Y.  Sopp,  74-753: 
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4R-563; 
:     «B-S3: 

:   7B-868:  77- 


N.   Y.   l««-427. 

Hun.  47-348. 
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44-400:  4R-57a:  n4-2 
210:    01-337:   OK-229,   : 


N.  Y.  Supp,  BO-4H0:  B8-fl20 
1T.\  mVT:  a«un04;  70-303 
728;  73-57:  74-75.^. 

St.   Hep'r.  14-321:  70-177. 


Opm.  S-37T. 
"onnoly,  1-4- 

*l>l>.   N.   C,  •■ 


V  Jour.  11-087. 


.  40-233:  O.I-.'WIO. 


:    3S-543;    79-  I 


App.  Dlv.  18-.T03;  4«-7a:  TO-410. 
N.   Y.   Supp.   KT-.'HR:  7B-230. 
81.    itfp>.    l«-240. 


:  «H-lfi2. 
'.  Irt-niH:  as-300. 

:.  Supp,  34I-.'- 


R(,  Rep'r.  a-O-'i-n 


99-081:  71- 
S-224. 


Coonolv.  2-fi2. 
N.  Y.  Ann.  Caa.  7-171. 
2504. 

Hun,  »»-211. 

App.  DlT.  IHt-148:  70-416. 


I>poi.  0-3.%S. 

Wei-k.  Dig.  10-180. 

N,   Y.  Adq.  Cbb.  4.^8B, 

14  ^  .00«lC 


N.    Y,    rtUilS:   91-233: 

1R4-11S. 
HuQ,  T3-101. 
App,  DIv.  1»-3S2:  Tn-2W 
Mine.  2H-3I0. 
N.   r.  8upp.  4«-439:  Se-BBl:  T»- 

68T. 
St.  \lrp-T.  l«-242:  l»-a2l:  aO-238. 
Civ.   Proc   13-28;  14-200. 
"■    I.  N.  C.  2»-,1(10. 


5-441);  «-3ri8. 

Itc<11 

4-31N:  B-]3t. 

N,  T 

Ana.  CflS.  4-200 

Saba. 

8. 

34-309. 

..s 

Dlv.  2T-124. 
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34-309. 

App. 

Dlv,  18-308. 

snip 

ia-326. 

vasa. 

N,  i 

eo-Bse. 

App. 

DIv.  IS-303. 

nem 

8-320, 

N.  V 

111-284. 

App.  DIv.  10-129. 
MIho.  12-324;  20-307. 
N.  Y.  Rupp.  flO-87. 


N.  Y.  »»-101:  111-S 


240,  624;  5B-149:  » 
Hlfl<-.  S-IM;  Zn-.t08:  : 


St.   Rpp'r.   B-IBB:  -W-SM, 

riv.  Proc.  4-eO;  14-41.  408:  1 
401. 

\I>1.,  N.  C.  23-381;  28-378. 

Connotr.  2^1, 

\\>-eb.   Dig.  2tU]SG. 
Snbd.  1. 

Hun.  4S-419. 

Civ.   Ptoc.   15-205. 
Bnbd.  2. 

Dpdi.  0-440. 
fiohil.  ». 

.\.  V.  100-205:  110-457.  487. 

Hun.  «l-280. 

App.  Dlv.  T-12:  4«-n2."i, 


Hun,  04-iea. 

App.  Dlv,  T-li 
UiBT,  ZK-3T0, 


2661. 

N.  Y,    lO«-203. 

Hud,     SO-301:     40-443:     47-4T7; 

84-102;    TH-131:    fW-12. 
App,     Dlv.    7-12:    Z4-1S4;    40-31. 

78:  40-241;  Sl-31fi:  BS-14a 
UUc.    2S-2S4.    369;    3B-570;    38- 

219;  aO-I20. 


Dpm,  a-.'W4. 
Redf.  S-110. 
Connnly.  1-158:  2-419. 
N.  Y.  Add.  Cbs.  T-81. 
2BQ2. 

N,    Y.    70-481, 

Hiin,  47-477:  04-16S:  S»-13. 
App,  Dlv,  24-194:  Rl-SIfi.  856. 
mst.  2O-30T;  SS-2n4:  3»-ian 
N,  Y,  Sunn.  411-003:  a4-in2ri:  «»- 

1081;  78-878. 
Ht,  Kep'r.  s-inn. 
Civ,   Prop,   lK-281.  290:  18-302. 
Vem.  0-M, 
IlPdf,   S-:UO.  ,137. 


D»m.  3-SSt. 
CoDDolr,    1-lBS,   2ri4. 

mm. 

-'    r.   14I(-M0, 


App.   Dlv.    11-304:  (W<37];  Tl-l 

MImp,  34-1S2. 

N.  Y.  Supp.  e«-784:  7B-«ST. 


App.  DIt,  58-278. 
MiBr    32-110:  331-072:   34-lSO. 
N.  Y,  Supp,  «e-175:  07-879:  •»- 
937. 
2070. 

N,  Y,  104-20C;  111-284:  14B^i4a 
Hud,   SO-629:  82-444:  8K-44-1. 

App.  Dlv,  5^06:  is-iT:  IS-am. 

HiBC.  34-1S2, 

N,  Y,  Supp.  OO-BOS. 

SL  Rep'r.  12.00L 

N.  Y.  Add.  Cm.  1-aOG. 


N.  Y.  6S-410:  141-171 
App.  D[v.  42.3S1. 
S.    Y.   Siipp.  S»-IJ2. 

BBTa. 

App.  DIr.  SS.231. 
Misc.  --  — 


T2-eM. 


...    Y.    Si 
~  I>eni.    B-L  _. 

aara. 

App.  DfT.  XS-IS. 


N.  Y.  HB-413T  lM-177. 
IlDp.   «l-aW:   00-406:   74 
App.  Dlv.  4-3:  10-5M;  17 


Mlm-.   1..   ..._ 

N.  Y.  Hupp.  7»-6»7. 

Bt,  Ki-p'r.  15-745. 

Dpm.   A-2riS. 
2II7N. 

Hob.  T4-S0S. 

App.  DtT.  7»-ZRR. 

N.  Y.  Slipp.  7»-t»I. 

Ht.   Rrp'r.  1K-74S. 
21t71>. 

Ann.  IIIt.  21-2(tT. 

N.  Y.  Rupp.  47-689. 
2RNO. 

App.   DlT.   11-45. 


App.  DIr.  48-609. 
^■^  Y.   Supp.  01-344:  63-426. 
SKHX. 

Hnn.  74-368. 

Anp.    nir,   21-268. 

MI9I-.    17-M4:   a»-072. 

N.    Y.   Siipp.  47-689:  OS-937. 

ssnn. 

N.    Y.    I12-ra5. 

Hiin.   Oa-.'Wl. 

Aro.     t)lT.    SS-M3:    BS-635:    7ft- 

UlHC.'  S4-361. 

N.  Y.  Bnpp.  BH-Be:  «1-101. 

CIT.  Piw.  14-408. 

aafta. 

S.    Y.    00-2BO;   87-B14:   133-177: 


App.    DIt.    0-215;    1»-401;    17-6: 


N.  Y.  Supp.  (       ___ 
SBNH. 

N.   Y.  7a-4K2:  I10-27R:  14S-108. 
Hun,     40-2-t.1:     OS-.'J.ll:     OK-481: 

00-riOO:  7H-49:  N2-444:  Hft-rUHl. 
Apn.    niv.   <l-210:  0-283;   14-102: 

80-380,   S42:  78-542. 
MlBf.  24-259.  421. 
X.    Y.   Snnp.   53-733:   55-52:  «»- 

nOOi   62-376:  81-101. 
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K.  Y.  7o-sm. 
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;    40-34:    47-lKi:    48-92; 
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■ 
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74-209. 

308 
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■N.  Y.  on-4nn. 
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N.  Y.  Riipp.  08-OM 
IVm.  a-l»4. 
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App.  DlT.  00-104. 
UiKC.  8-142. 


N     Y.   IXO-.'UM. 
App.   Div.   10-359. 
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llpiu.  2-201,  :»i. 


Hun.  60-482. 

App.   niv,  fl-WB:  51-n4a 

MiBi-.  aa-M3. 

N.    T.    Bnpp.    64-920:   OS-tt 
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App.  DlT.  13-33:  30-314:  38- 
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8SD:  B4-r*2:  B5-4M:  BK-210: 
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124:  34-210.  S8S;  33-742. 
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N.  V.  Rupp.  B9-429:  60-544:  73- 
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N.  Y.  124>1, 
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813:   53-510. 

<:iv,    I'ri.t.  4-219;  7-873:   15-212. 

How.  N.   a.  2-140. 

DeDi.  2-141;  3-145;  5-13,  228, 
286:  O-IOO. 

iDbd.    -J 


i 


N.  Y.  1 


-574. 


70-01. 

App.    Iliv.   30-S12. 

UUc   30-012. 

St.  RppT.  H»-7flO;  53-510. 


N.  Y.  133-174. 
Hiin,  31-176. 
MlBC.  7-381;  i 


.oogic 


N.  Y.  Ann,  Cas.  0-667. 
Cannol;.   a-B8.    ISO.   863,   B15. 
N.  Y,   Law  Jour.   0-667. 

ar>4. 

N    Y    1O4-103;   11T-3T8. 
Hun    00-121;  TO-.^BS. 
App.    Dlv.  58-571;  BB-137. 
fiv.   Proc.  l*-38. 
<'onriolr,  1-452;  a-28I,  B40. 
272S. 

HiiD.   B0-ST2. 

Miac.  30-35j;  87-158, 

-  s.  y.  siipp,  o-a2.  ez7, 

SI,   RcpT.    15-793;    41-798:     «■ 
455. 

riv.  rroc,  0-86. 

Detn,   »-31;  4-181. 

Hprtf.  4-320. 
flnhd.  1. 

App,  niv.  S4-38S. 

N,   Y.  Snpp.  B4-2ee. 

nem.  »-24. 
Snbd.  X. 

llun,   TT-20B. 
Sabd.  S. 

N.  Y.  04-H74. 

Hun.  2T-,'i77:  SO-543. 

Wwt,    Dig.    l»-2», 
Sabd.  4. 

Hun,   77-206, 

App.    niv.   0-412. 

St,   nppr.  37-640,  9B8. 

n..m,   3-415. 

N.  Y.  5O-320;  8R-121:  119-33, 


ni>-543;     44-304;     OO-lSl: 
7T-2(e, 

pp.     Dlv.     8W-82:    47-832;    40- 
-    5:(-7;  ««-231. 


N.  Y.  Siipi 

OTa  726; 

St.    Rpp'i 


31-482; 
37-577. 
nc.   14-3K;   1IMS5. 


Connoly.  a-lE7,  542. 
Week.  DlK,  21M2T. 


nun.  44-307. 
App.   Dlv.  OS-100, 
Mine.     0-234;       "" 


N,   y.  Kl-673:  104-105. 


App,  Dlv,  42-305. 

Mlw,   3»-2e2, 

N.  Y.  Supp.  Bl-a55:  OS-IOQ. 


N,   Y.  lI»-28:  102-514. 

App.    D[v.  «-I13:  10-3«.   38:  1«- 
m     38:     35-338;     38-321:    4«- 

346;  68-362:  70-567. 
M[Be,     15-360.    001;    17-493;    2»- 

2M,    2fi0;    30-3.Vi:    Sl-7»:    35- 

154;   37-680;   S8-525, 
N,   Y.  Supp,  3H-3QZ;  3S-838;  M- 

055:    nS-430;    B»-Sa>:    OS-T^a: 

•4-576;  74-T5;  7B-688;  7«-311 
Dcm.  2-232;  4-366. 
Connoly.  a-641, 
N.  Y.  Ann.  Cas.  10-459. 
97X8. 

S.  Y,  ««-*S0;  »*0-479, 

Hnn,      50-572:      50-78:      7S-131. 

7ft-3T0;    B«-301, 

ie-38:  S4-28:  iw-am. 


H1w>.      00-307: 


aS-l.'S4:     86-87;     «7-in. 
!;  S»-2Zr. 
.   Supp,    S8-S2S:   4»-eSl  W- 

i.  B3»:  Ta-.^33:  7«-ai4. 

Rrp'r.     0-342:     as-«45:    M- 


N,  Y.  Ann,  Css.  J-235. 
Snbd.  2. 

Y.    107-MO;     lIl-aM:    1«- 


Miac.  K-42S.   501;  0-228;  25-264: 
!)0-854:     83-625.     672;     38^21. 

-533:  50-089;  03- 


15-560;      17-403; 


2»-gOI;    37-617; 
). 
,   8-248:  4-36S. 

r. 

^9;  "iii-i«f.    74-2ih.   «fL 

MlB.-,   4-S77,        „  „     ,^ 

N.    Y,    Bupp.   0-23B:   a»-a28;  6»- 
]n25;    83-078:    BB-4S7:    75-589; 
77-558,  enO;  79>fl51. 
St.    RepT.    11-694;    »-S17:    38- 

[>05:  30-851:   40-842:  «t-HL 
Dpm.   2-232:  4-152;  «-l!*7. 
Connolj.   1-«S;  a-182,    3*1 
Sabd.  1. 

Apr,    Dlv.  4&-235. 
N,    Y.   Snpp.  33-1046. 
Dem.    H-22;   0-28. 
flnbd.  a. 

App,    Dlv.   43-383. 
Mine.  4-43. 
N,  Y,   Supp,  0O-31II. 
St.   BepT,  5-434. 
Dmd.  B-217.  I 


NOTES. 

2743. 


N.     V,      IIX-ZSD;    l«aS8:     ITO- 
143. 

App.  Dlv.  »-2ei:  12-135;  13- 
.3N-4TQ;  40-410;  D1-35S:  I 
149;  «4-43S,  588;  T»-801. 


N.  Y.  anpp.  M-251:  44-358;  Se- 


CoDDoIr,  2-81. 


Hun, 

KS-196. 

Jfi?. 

DlY.  TH-S8. 

38-206. 

N.  Y 

Bopp.  77-828. 

B-bd. 

4. 

UlM. 

2»-45». 

S>bd. 

S. 

N.    Y 

172-454. 

App. 

DlT.  88-136:  40-362. 

Ulic 

MT-353;  38-476. 

N.    ¥ 

Supp.   BH-SZI. 

ClI. 

'mc.  a»-380. 

S.bd. 

N.    Y 

104-62. 

lB-flT8;  20-eC. 

N.  Y 

Kupp.  44-43a 

Cl». 

Proc.  30-270. 

S-bd. 

lO. 

tr.  Y 

1T2-454. 

UlK 

30-4TB. 

N.    Y 

Supp.  00-4. 

HtKC 

ao-476. 

a«bd. 

12. 

N.  T 

70-52;  lT2-4,'54. 

App. 

Dlv.   34-180;   «7-101. 

MlB<- 

3«-475. 

N.  Y 

Snpp.  73-058.  810. 

MliC 

ZS-OTl;  30-140. 

(■oanoiy,  »-SJS. 

2734. 

Hun. 

m-va. 

K 

DIr.  2a.l3«;  4».230. 

33-732. 

Dem 

«-28. 

Connoly.  »-4»l. 

Iflac 

30-189, 

_       _     72-317.  400.  518;  100-308: 

lia-20T;   152-,'J02. 
Hull,     TG-131: 


TO-378;     80-533: 


277,   333. 
Abb.    N.   C.  28-: 
C011Q0I7,  2-8L 
2T8I. 

N.    Y.   Ioa-515, 

App.     Dlv.    38-310:    30-545:    B7- 

234;     SS-OSS;     0(1-878;    7E(-338; 

8O-20S. 
UlBc.  8»-514. 


App.   Dlv.   1-281;  24-62;  20-210: 
40-116;  43-501:  47-60;  NO-20e. 
Mine.   0-241:  Z2-S01. 
N.  Y.  Simp.  4S-804:  30-033;  38- 

642:  80-188. 
Abb.  N.  C.   15-447. 
2748, 

-      70-612;   74-476,    639;    73- 
117-471:     140-430:     132- 


Hon.  71-3 


__i:  70-37B. 
App.   Dlv.   1-30:  2-16:  7-03:  22- 

@0:  24-2n,  30,  33;  ,12-326;  42- 

208;    47-06,    231;    B3-S:    S0-S2, 

20e. 
MlBc.      S-D7B;      13-75T;      ia-50D; 

17-494:     2O-307;     22-501;     23- 

257:     27-413;     20-266:     30-32; 

SS-324;      SS-363,      306;      30-96. 

312:  87-178;  80-74. 
-     -     "  ao-1038:     30-261; 


«ll- 


N.  Y.  Bopp.  18-&12, 


S»-82:l;     4B-60.1; 
SO-H.'{.<t;     BO-2M;     01-241: 
430;    71-1034;    73-508;    76 


How.  OB-387. 
Al)b.   N.   C.  20-477. 
Dem.   2-489:   8-lST;  O-IOT. 
r;uii'iolv,  1-2,'iI,  437:  2-Z«7. 
N.  Y.  Ann.   Caa.  0-2&5. 
App.  Dlv.  7«-eiS. 
S744. 

N.  Y.   Supp.  70-0*7. 


N.  Y.  Supp.  74-044;  73-1047. 
nr.   rroc.    14-04. 
Connoly,   2-643. 
2740. 

Hun,   72-1B3;  tM-199. 

App.   l>ly.  33-459. 

Ulac.      7-379;      24-352:      SH-B07: 

31-116. 
N.     Y.     Supp.     32-67B:     84-1088; 

08-714;  SO-1022;  01-243. 
Dem.  3-624. 


N.  Y.   Supp.  40-820;  77-1080. 
Abb.  N.  C.  18-188, 
D«m.  3-232. 
Connolr,  2-267. 
2748. 

N.     T.    110-1B9:    186-106;    ie»- 

885. 
Hvin,     0O-267;     74-278;     8».I16; 


i 


App.    DIv.    8B-T21     30-249:     *0- 


Hf.      »-141>;      1C>-I97;      IB-S 
L7'4ST;   X2-SS;    24-351. 
Y.   Supp.   B7-131;  T3-200. 


Hu 


378;   1 


,    4ft-439:    6&-1S3.    ] 


,    T4- 


App.    DiT.   3-214:  20-68:  BS-S44. 

es-nwc  ««-478. 

MIm.'.    IM-19T:    32-420:    33-6^. 
N.   Y.  Sunp.  31-428:  Bt-BBS;  «*- 

Til:  72-865;  T3-390. 
St.    Hep'r.   12-711;   lR-217. 
Cli.   Ptoc.  7-267;  14-357. 
Ahb.  N.  C.  28-119. 
Item.  3-37:  0-454. 
CoDdutT.   1-157;  2-19L 


Mo  a,  fl&-163. 

App.    DIt.  ]t9-16»;  4S-4:  K2-438: 

4W-4T8. 
Uldc.   32-420. 
M.  Y.  Sopp.  73-380. 

N,  Y.  127-9f6;  I44-ia 

Hun,  8W-181. 

App.  Olv.  6B-461,  690:  66-478. 

Uisc.     10-1B»;     17-474;     83-197; 

35-SS6. 
N.  Y.   Supp.  73-290. 
ai.   RcyT.  32-784. 


riv.    Pfoc^  !ei-327. 
Vem.  tt-64. 

"n.  Y.  13S-17B. 

App.    IHv.   CS-461,    SS3. 

aiHC.  1-30;  ie-6«7. 
27B3. 

App.  DlT.  Oe-478. 

Mlw,   10-197. 

N.  Y.  Snpp.  73-200. 
2704. 

Him.  IM-Ml. 

App.     Die.    44-181;    4S-i 

MldclO-lOT:  1T-47& 


N.  Y.  Supp.  00-7T2:  «2-laBl:  T9- 
3S0. 
27BR. 

N,  Y.  13«-412. 
Ban,   B4-501. 

App.  DlT.  4S-511:  ee-(T& 

UIkc.  2S-13.V 

N.  Y.  Bnpp.  S4-ee7;  TS-290. 


47a 

UlBC.  e-231:   1B-S3e:   ilT^TS. 
N.  Y.   Bnpp.  RO-283:  BT-131:  «2- 

130:  73-280:  7S-tOGO. 
How.  Gl-13a 
271(T. 

App.  nir.  as-tHi.  .^00:  es-trs. 

MTho.   2B-13G:  37-575. 

N.  Y.  Supp.  B7-131;   78-S90:  IS- 


N.  Y.  S2-03. 
App.    DIv.   S»-2»). 
MU<!.  1S-53B. 
St,  Rep'r.  13-172. 
27K8. 

App.   Dlr.  60-478. 
N.    r.  Snpp.  73-290. 
How.  61-138. 

N.     Y.     l?0-190:     127-aO«:    »7»- 


.    11-23(1;    lS-206.    533: 


Bnba.  S. 

N.  Y.  102-100. 

ClT.  Proc.  »-302. 
Bnbd.  S. 

Mtfir.  35-686. 
Sabd.  4, 

N.  Y.   ISe-UO;   16N-3B9. 

Apn.   DIv.  18-3T3. 

MIw.  84-361. 

N.  Y.  Rupp.  46-.'», 

CIt.   Proe.   11-317. 

Abb.  N.  C.  22-417. 

N.   Y.   Super.  BS-288. 
SBbd.  B. 

N.   Y.    111-5B9:  133-170. 

Hun.  40-448. 

App.  DlT.  a»-85. 


D^m.  IkSSI;  *-Sn;  S4BS. 


N.   Y.   Sapp.  T3-9 
App.  DlT.  6«-4-g 


App.  niv.  4Z-3U51  «a-4T8. 


4T-10ei:  S4-02G:  T3- 


4X.HIM:  06-418. 


N.   Y.   Sup 


DlT.  » 


X.   Y.  8upp. 

App.   Div.  9 
N.   Y.  flapp. 


N.   y.  Supp. 

srre. 

App.,  KIT.  «6 

STTT.  '  "'"'*■ 
App.  IIU.  M 
N.   Y.  Hupp. 

3T7H. 

Hnu.  mt-KT. 
App.  DlT.  e' 
N.  T.  8opp. 
riT.  Proo.  1 
Dem.  •-4M. 

«77». 

N.   T.  Bn'pp. 


6e-4T8. 

S4-TM; 
J4-RST. 


N.  Y.    Siipp.  7! 
37S». 

N.   Y.  Blipp.  TS-200. 
aT«4, 

Hud.  n4-rAa. 
App.   DlT.  00-4TN. 
N.  y.  Supp.  T3-2i». 
n-ppk.  DiK.  IT-sa 

nem.   S-340. 
XTMt. 

App.  DlT.  0«-4T8. 

N.  Y.  Supp.  rs-2»n. 

37M. 

App.  Div.  <IS-4eO:  60-4T8. 

S.  Y.  Hupp.  B4-S&fi:  73-04.  1 


2TH8. 

App.  DlT.  WI-I7S. 
N.  Y.   Supp.  TS-290. 

How.  ei-isa 


App.  DlT.  fl<«-47S. 
N.  Y.   Supp.  73-2n0. 
27»l. 

App.  DlT.  (l«-t78. 
N.  Y.   Supp.  Ta-2»>. 

ar&z. 

App,  Div.  ««-478. 
N.  Y.   Supp.  Ta-2D0. 
27»S. 
Hun.  e»-l«>. 
App.  DlT.  <IO-4«2;  60-478. 


Ml»<-.  K-153. 
N.  Y.  »4-flOS. 


Hea-T,  1 
11.  S-SSt 


.oogic 


Sobd.  B.    ' 


1-182. 


Vem.  3>133;  K-5. 
Ssbil.  7. 

'  Bt.  Ri'P'r.  13-l<tg. 

Civ.  Proc.  ii-iaa 

nem.  Z-SSOi  S-IOL 
Sabd.  8. 

St.  RepT.   lS-170. 

IX'iii.  2^50;  5-104. 

Add,  IHv.  A«-4T8. 
N.   Y.  Snpp.  73-SSgO. 

ans. 

App.  Dlr.  6e-4T8. 


App.    DIv.  4-285;  66-478. 

Mist.  34-667. 

N.  T.   Snpp.  T3-290. 


'■%-. 


DiT.  ao-eS:  KO-a2:  «s-47S: 

162. 
24-350;    2IJ-27.    133:    S4- 


i-134;    »4-fl«7. 

N.   Y.    Snpp.   I14-827;   Ta-290. 
Olv.  Prop.  2-272. 
Abb.  N.  C.  11-225. 
RpUf,   4-609. 

App.  njv.  ea-4TS. 

N.  Y.   Snpp.  T3-2M 

N.  r,  iM-ion. 

App.   l>lv.   42-301:  4A-4:   06-479 


N.  Y.  14l>-265. 
nnn.  T«t-301. 
ADp.  niv.  ft-Sni:  12-130:  I 


K2-S8. 

20-I51I;  24-3.-.2:  ST-S8I. 

Supp,   4B-B08:  TB-lOei. 

Weel 

DlK.   IB-MS. 
oil.  2-523. 

2SCw!" 

M[BC 

27-116:  aa~S,TS. 

Dem 

tm."-"'- 

a84T. 

X.  Y 

t48-121;  100-22S. 

Hnn. 

«B-m. 

App. 

DlT.  28-408. 

Ul8C 

J -492;  27-418. 

N.  Y 

Sqdd.  48-169. 

8t.   RepT."3»-883. 

CiT. 

Proc.  7-167. 

How 

N.  S.  1-20S. 

ConnoEy.  2-641. 

4-509. 

Sabd. 

2fl^!?" 

DiT.  IT-aiL 

Mlae 

2T-416. 

2S10. 

N.  Y 

ITO-HS. 

te 

.   Dig.  2B-127. 

2811. 

N.  T 

3B-140.  ' 

N.  T 

Supp.  78-972. 

Dpm 

2-257. 

61-3B3. 

DlT.  7-93;  80-83. 

ULiC 

22-501- 

N,   Y 

Sdpp.  BO-4T5. 

CiT. 

Proc    14-64. 

Dem 

2-QS. 

Kedf 

4-609. 

Conn 

olr,  2-G4SL 

2H13. 

iPP^ 

Dlr,  HO-8B. 

N.  Y.  Sopp.  80-475. 
Dem.  2-68. 
2814. 

App.  DIv.  &-2W>:  2»-ZI8:  >4-US. 
mTbc.  lB-664;  1B-32S. 
N.  Y.  Supp.  44-T3T1  4S-4S2;  4»> 
101. 


2817. 

Hun,  e2-K3S. 
App.  DIv.  62- 
ItiBc.  37-188. 
How.  N.  8,  l-._ 
Dfut,  3-333.  612:  44M. 
Cannol/.  r  — 
10S8« 


.oogic 


Him.  se-12fl. 
St.    BepT.  4-215. 
Civ.    Proc.  8-309, 
IWm.  4-4T0. 
8«bd.  a. 

N.   Y.  H4-3S9;  100-22S:  188-310. 
Hod.  Be-IS82:  80-196. 
App.   DlT.  8-G24. 


St.  Eep'r.  96-287:  4»-16e. 
S81S. 

N.   Y.  TS-Sse;  128-402:  188-S08. 

Hud,  71-6S:  86-196. 

App.     DiT.     I»>296;     lO-OlO:     SS- 

UlBC.   1B-6S6:  1»-S26i  aS-SOC. 
N.  Y.  Supp.  48-122. 
8(.   Rep-r.   14-412. 
Dem.  S-2Z7.  063. 
CoDDolr.  1«M. 


Hun,   74-21. 

App.  DiT.  T4-5eT. 

MIbc.  aiMias. 

N,   Y.  Sopp.  7T-748. 

Redf.   H-et. 

Hail,  70-46T. 

How.  N.  B.  a-am. 

We*k.  Dig.   10-482. 


1 


Sabd.  1 

N.  Y. 

Ht.  Ren 


Ht.  Ren'r. 
Dem.  a-11 


»-2nn:  a4-io88. 


8842. 

N.    Y.   104-266;    IKO-ISO. 
App.  DW.  70-128. 
at.   Rep'r.   17-822. 
Dpm.   3-tl,  441. 
Sobd.  8. 

N,  Y.  27-182. 

App.  DiT.  76-128. 


.    7-378:   9-241:   28-281:  88- 


N.    Y.    128-390:    1B»-135. 
CoDnolj.  2-186. 
Dem.  2-596. 


St.   BfpT,  TO-4S1. 

App.  DiT.  S2-234. 

App.  Dlv.  1K-4H7:  SB-4!10;  67-71. 
Mine.   2»-272;   30-163:  31-1  ' 
X.  Y.  Supp.  01-243. 
81.    Rep-r.  TO-431. 
Weefe.   DIE.  2S-SU. 


1.1. 

N,  Y.  104-287. 

Run.  80-261;  RO-380. 

Dem.   2-42. 
Sobd.  2.  • 

N,  Y.  104-267, 
S>bd.  8. 

N,  Y.  104-287. 

Hun,  80-261. 
284H. 

.   «-3B. 


i 


Mli«^ 


App.   Dlv.   43-23.-, 


App.   Dlv.   10-129. 
Civ.  Proc.  H-iSO;  S-84T. 
Bow.    N.   S.  2-306;  8-3flD. 
nrm.  2-4.30.  648:  4-388. 
Redf.   8-116. 


Wf^ek.  Dig.  18-42. 
App.  DIt.  10.129. 
App.   DiT.   10-129. 

aaar. 

App.  Dlv.  83-284. 
Week.  Dig.  10-44T. 
CoDnolr.  2-110. 


HlBf.  as-LW. 

D^m.  2-4. 
2882. 

App.  Dlv.  BO-104,  100. 

UlHf.  25-138. 

N.    Y.    Supp.   II4'920:   68-737, 

St.  RepT.  70-431. 

Redt.  t^'SC\^. 

Connolr,  2-2. 
2888. 

N.   Y.   Supp.  03-73T. 


C.oog  Ic 
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•ubstitotion  of  representative  of  deceased  party 1307.  257S 

proceedings  when  party  dies  pending  appeal 1298.  2975 

order     of     aubstitution     of     representative     of     deceased 

party 129»,  2578 

MTfke  of  notice  of  appeal oktj 

appellate    coort     may    lupi^y    defeci    in    perfecting 


g    ap- 
1303.  2079 
S.  Stcuriiy;  nay  of  prncetdingi, 

security  to  perfect  appeal 2577 

nndertaking  to  sUy  execution 2&T8 

undertaking  to  stay  connnitment  for  disobedience  to  de- 
cree or  order 2679 

amount  of  undertaking  to  stay  proceedings 2580 

undertaking  on  appeal.  .  130Q-1309,  3576 

requisites  of  undertaking 2581 

action  on  undertaking 2581 

laspenBion  of  decree  Tor  probate  by 2583 

decree  revoking  probate  or  letters  not  stayed 2583 

removal,  etc.,  of  executor,  administrator  or  guardian  not 

stayed 2588 

removal,  etc.,  of  testamentarv  trustee  not  suyed 25B3 

upointment  of  teraporanr  administratar  or  appraiser  not 

stayed 2583 

perfected  appeal  stays  proceeditigs  In  cases  not  expressly 

provided  for 2SSi 

t.  Htaring:   queitions  nviavid. 

bringing  up  intermediate  orders  for  review 2571 

brings  up  for  review  each  decision  excepted  to 2546 

may  be  on  law  or  facts 2576 

fsicts  reviewable  only  on  case  settled... 2576 


iamiaterial  error  in  adtmtting  or  rejecting  evidence  to  be 

disregarded 254B 

4.  Determination  and  indgmmt. 

iadgment  or  order  on  appeal 2587 

awarding  restitution  on  reversal Ka7 

order  to  be  iranaraitied  and  carried  in^  effect 2S«l 

jury  trial  on  reversal  In  probate  cases KiS8 

•ward  of  costs 2589 

CMts  SUDC  ■>  in  supreme  court K60 
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judgment 

of  appeal   

;  of  diKretion  may  be  revieireil 
ion    for    judgment    absolute    on 


when  appeal  may  be  taken  ti 


IX.  FmoM  LocAt  couiTs  OF  Almnv  and  n 
to  county  court  from  Troy  jujti-e'i 
X.  From  justices'  coust*. 

1.  Wheti  appeal  may  be  Ipktn. 

who  nay  appeal 

judKment  reviewable  only  by  a| 


from  order  on  demand  tor  possesjion  of  Mrayi J™ 

from  final  order  on  proceedings  for  sale  of  may ^ 

from  judgment  forecloang  mechanic's  lien *** 

ToKne  Ihe  apptal;  Jailici't  Kfiini, 

to  what  court  appeal  to  be  tatien 

when  and  how  laW.        

■ervice  of  notice  on   re^wndent. ......  ...■..■.-...■< 


i  4.  Hearing  a„d  dtlen 


Bcllins  off  cost!  and  recovery 

3099 

8060 

30«3 

proceedings  on  new  trial  before  jiuUce 

3069 

Ippeafaace. 


notice  or  pleading  to  be  lubacribed  by  attorney. . 
vithout  demand  for  copy  of  complaint 

demand  for  copy  of  complaint , . . 
nioiiona  on  default  of  appe»fance 


^on  for  sale,  etc.?  fo"  corporal 
urt,  jnriidietlon  acquired  by 


in  person  or  by  attorney 

of  guardian  ej  litem  for  infani 
proof  of  attorney's  authority    . 

of  plaintiff,  when  defendant  ai 


.rohaic  nf  heirshin.  ?firj\ 
administration....  2XWI 
WTfl 

'.'..','.','.*  awVi  2swt 


I.  CoHsnTDTioM  or  com 
a  court  of  recoid  . 


quorum 
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ellate  Dlvlsloa  —  Contluapd. 

:.  CONSIITUTIOK  or  COIHT  —  Continaed. 

of  ttima  lo  be  publistied  . . . 

of  fitcaordmsry  tcims  of  . . 

locUion  of  coum 

leporti  of,  ett  "  Su»imi  Couti 


II.    OrilCIKl.    COUHTHOUIES, 

deputy   clerkl  . 

libnnsn   .  .  .    . 
BtenoKrapberi  . 


piyniciiC  of  ttea  and  npCuH  of  officerB. . 
telvffrmphing  dmy  calendar  to  county  derin 


III.  JuaiiDicT 


d«igTi»lion  ot  Kmporary  i»il-by  onsiding  jaMiu. .  13S.  138.    14* 
transfer   of  appeals  to  another   departmeiit 130,    tO 

subniission  of   conlrovers;  to Izn-lSO 

majr  vacate  or   tnodify  vittiout   notice,   order*  made  nitbout 

may    grant   order    applied    for   vithoat    notice,    and    refmed 
belot   .   .  . ;.. 1« 

"'efSKd'hSw™.".^....''..'!'!?.....?^"!'!'."!'..'!*!'.'"....  iw 

may  ([rani  slay  pending  appeal 1MB 

may  hear  eicepiions  in  firrt  Iniunce IW 

motion  for  new  trial  lo.  when  trial  by  court  or  referee Wl 

iudnment  on  motion  for  new  iHal  in  first  inuance 137 

judgment  on  appeal  from  judgsient  where  uiesul  dt  genenl 

verdict  rendered US' 

may  supply  defects  and  irregularities ■= 

may  grant  leave  (a  amend  on  decision  of  demutrct JV^ 

*  "sc™"m"n"daS"s'!"      "^ _ 

when   writ  nf  prohibition  granted  by JKJ 

See  "  PunuiaiiiOK." 
when  certiorari  to  review  graDIed  by 31* 


rent!,  annuities  and  divideuda  on  death  of  pcnon  hMcreated...  tW 

refercnte  on  application  for  appointment Bt 

appoinlmeni  uf.  for  eslale  of  decedent  JTll 

on  api^licaliiin  lu  inorlgage  decedent's  realty  to  pay  deUs. .  tUS 

by  surrogale^s  court  not  stayed  by  appeal 2SM 

npraiMl  of  decfdenfi  estate   27]! 

clerks  o(  surrodatcs-  enurls  not  to  act  aa 3W 

'"■•"■■""""■•"""  -.iii- ■ < **'" 


1ND£X. 

Arbl  trail  AM. 

whcD  mbniMion   cannot  be    nude. 
wbfll  con(rover>ies  nmj  be  aubmittci 

emutiDn  and   icknowlcdgiiKnt  of . — 

miy  (tipuUte  for  enlrj  of  judfment  on  awud mm 

appointmctii  of  addiliooal  arbitntor  or  umpire 2SST 

addiiions!  arbitnior  or  tnnpfre  to  th  *itb  orifbul  tbltraton.  SS8T 

appoiniment  of  time  and  pkacc  for  hearinc 2368 

notice  of  hewing 2888 

•diournmnili  2868 

oath  of  arbiinlon  2880 

ubitiator   may  iMue  rjbp<tiia   864 

nquirint  attendaace  of  witnewca   23T0 

■11  the  arbitrators  to  meet  23T1 

feet  of  artutratota 2871 

riiht  to   rcTofce    £388 

WHO  nay  exerciie  right  to  revoke  2383 

aobmiiaion  cannot  be  revoked  after  close  of  hearingi 23S3 

rerocatlOD  of  lubmiuion  bjr  death  of  party  before  award 2882 

party  rcrolnng,  liable  ft>r  coata»  damogn  and  expenses. .  , .  ^ .  23M 
RcoTCEy  aBainst  parly  reroking  limited  to  actual  damagea...  3885 
effect  of  futile  lubmiuioD  on  limitation  of  actian 411 

II.  Tarn  AWUDi 

award   by^  majority    2371 

"'be'tJknow^^K^"  or"  proved'?, . "!?,".  ^'.'.'.'.'.'.'.'.'.'.'.'.'.V.'.'.   2372 

motion  to  confirm 2373 

notice  of  motion  to  confirm   S373 

upon  whit  ground*  vacated    2374 

when  award  may  be  modified  or  corrected 2370 

wben  molioni  to  vacate,  modify  or  correct  award  to  be  made.  237R 

auy  pending  motion  lo  vacate 3376 

eoata  on  vacating 2878 

tebeanng  on  vaeatini 2374 

proceeding!  on  death  of  party  after  award ZS82 

proeeedinga  where  committee  appointed  for  party  after  award.  28S2 

III.  Ehtky  or  jtJiiaHEiiT. 

entry  of  judgment  on  award   2378 

in  what  county  judgment  to  be  entered 2388 

cogta  on   entering  judgment    33TS 

Judgment-roll   2379 

docketing  judgment 237(1 

affect 2380 

appeal   from  order   or  ju^iiwnt 23R1 

entry  on  death  of  party  after  award   . ..  2383 

not   affected ' .'  2388 

pay,  penaiona^  rewards,  arma,  etc.,  crempt  from  executiort . . . . . .  1383 

See,  'alu.  "  PioviaiDHAi.  BuhdiU." 
I.  yiwn  oiDU  KA1  laain. 

writ  of  DC  exeat  aboliihed M8 

In  civil  cam  only  wben  expreuly  aulhotlied B48 

right  to,  dependent  on  nature  ol  action MB 

for    non-pajount   of   (tint W 


INDOX. 

Arr«Bt  —  CvBtlnaed. 

I.  Wbih  ouom  uai  issue— Continued 

for  □on-pa/mcni   of  contrKt   debt 11 

■llegBtian  of  fraud  in  contractinB  debt M» 

■clioni  for  fundi,  etc.,  of  state,  munidpalitiei,  etc 1MB 

compUini   denundJDB  performaDCC  of   act G90 

rjgbl  dependent  on  extriniic  facts UO 

when  of  right »! 

when    discictionuT    SSI 

arrest  for  fraud,  not  affected  by  judgment  for  price,  etc 55S 

toreign  judgment  does  not  affect  right SSI 

■gainit  person   usurping  office IMS 

^"f™'c^M^J*,  .?!T."" ..." ™!!?!".  "r. . .'.".  "T:  ssBi  - 

la  habeas  corpus,  of  person  about  to  remove  prisoner. .  ■  2C04-:M>T 

nev  order  of,  against  escaped  sick  prisoner I2T 

of  juror  for  non-atteodanee 1110,  IIBS 

of  delinquent  on  warrant  to  collect  fine SSS6 

not  abridged  by  provisions  relating  to  justices'  courts 2SD4 

women  not  to  be  arrested,  except,  etc BSi 

lunatics  and  idiots  to  be  discharged SM 

infants  under  fourteen  to  be  discba     -"  "' 


_.._...  .    Mpacity  DO 


of  officer  conveying  prisoner  tbrough  another  eouot/. ..  11> 

of  prisoner  being  convej-ed  throurfi  another  coonty. . .  11» 
officer  of  unincorpotaled  assoeialioa  exempt  in  action  acninst 

association 1921 

discharged  insolvent  debtor  exempt SSIS 

privileged  persons  to  be  discharged SSI 

discharge  of  witness  arrested  in  violation  of  privilege Ml 

wbat  judges  may  discbarge  witnesses  illegally  arrested SO 

order  discharging  privileged  person  does  not  bar  second  ar- 

of  witness  in  violation  of  privilegeis  void MS 

liSbiT^*of'"BhVriff  for  aTre^rtn' virflMion'of°prfrite^: '.'.'.'.'.  6U 

UL  Tbb  ouiEa. 

who  may  grant  order BSS 

when  to  be  made  b^  court  only SB1 

time  for  rendition  of  linal  decision TIB 

proof  required  to  procure BST 

when    granted    EDS 

when  granted  without  complaint 5BB 

service  of  amended  complaint  to  luslain  order SM 

may  be  granted  on  counterclaim OD 

not  granted  with  injunction  or  attachment,  except,  etc TIB 

In  actions  against  joint  debtors IMO 

when  securily  given  on  appeal EU 

not  granted  on  submitted  controversy 1381 

to  whom  order  directed ■ (Ml 

bail  to  be  specified • 081 

papers  to  be  liled Ed 

•ecurity  upo  "      " 


_, IV  judge 

mg  not  impaired  by  removal  of  a 
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AneBt  —  ComtiB  Bed. 

III.  Tai  oiDU — CDHtinncd. 

Mcurily  for,  not  required  from  state,  rauoidpility,  etc 1900 

liability  of  state,   raunicipalily  or  officer  for  damages 1900 

■rreit  in  proceedings  supplemenUry  to  execution 2437-24^0 

nghi  to  replevy  when  order  of  arrest  has  issued 1714 

com  for  piocuring  order  of  arrest 3881 


rendition  of  fins]  deci 
ler  (ftanled  before  serv 
maKing  application  to 


o  be  deliTered  ■ 


prisoner  may  be  conveyed 


very  of  order,  etc.,  to  sheH^i  lueccMOr, 
niing  piDCri  if  bail  not  given 

in  Ictioa  in' whi™^«iff' is  piiitit'tfr'.'.y. '.'.'.'. 
ttaeriff'i  fees  tor  serving  and  eiceculing  order. 

VI.   COSTODT    AHD    DITINTIOH    or    nilOHEK.        See,     I 

custody  of  prisoner. ,...,,...,  4 .,.,,,,,,,  ,4 

■upport  of   prisoners 

iheriff  not  to  charge  for  food,  etc 

charges  for  lodging,  etc.,  of  prisoner 

prisoner  may  send  for  necessaries 

rewards  other  than  fees  allowed  by  law  ptohi 

■hen  entitled  to  jail  liberties 

time  to  aerve  an*wer  of  person  arrested 

how  sheriff  confined, . . 
place  of  ■herlSF'i  confine 


-^iSie^nsi 

person   u 

der 

habeas  corpus  to  answer  for 
remand  of  prisoner  on  habea 

civil  contempt... 

■for 'civil' 

...  227S 

ng  to  disc 

ver 

therifPs  lUbility  for  <^ape. 

also,  ■' Iksolvmut 

DBSToas. 

IBS,     1B9 

for  delay  in  prowcutinp  actio 
for  delay  in  entering  judgme 
for  delay  in  issuing  executio 
rdease  on  discharge  of  insoK 
bow  validity  of  discharEC  of 
TiJidiWo'  discharge  of insol 

KTa 

ent  debtor 

nsolvent  debtor  tested 

ent  debtor  may  be  attacked 

'.'.'.  2185 

lOtW 

V 

i.>oglc 

It  ~  CoMtlDBeA. 

pUintiR  muat  prove  allegalioi 

■rrett  sfler  final  judErncnt 

execution  ocainM  perHin  iftcr  order  of  k 


defendant  may  elecl  to  i^ve  bail  or  Ik 

tuMlficition  of  >uretie» 

notice  of  iuitificatioa  in  N.  Y.  dtr  « 
(ervice  of  papers  on  plaintiff'!  attonu 

when  bail  deeined  accepted 

DOtle*  of  reiectiim 

aotiee  of  joMlGcalian  oi 

•abatitulion  of  new  bail .-, ,  ,— _ - 

qualiCcatioiia tn 


depont  in  lien  of  bail 

panncnt  of  depoait  into  court 

lubititDtion  of  bail  for  deposit 

direction  for  payoient  of  depoiit  ti 
when  therift  liaUe  aa  b'^' 


firoceedinss  on  judEiDent  againit  aheriS.. 
ability  o"  '    "         "     *" 


y  af  bail 
exoneration  by  vurrender  of  defendants 

bail  may  arreit  defendinl  to  effect  iDrrender, 
exoneration  by  defendant'!  TOluntary  surrendi 

liabllitieB*'  o^h^"fF  »  bail 


..    ._  .    .  *«ded  againat  by  action  only 

action  against  bail  only  after  return  of  execntion.  . . 
duly  of  sheriff  an  eiecutian  to  charge  bail 

rdief  of  bail  nhen  defendant  arrntedforcrimei .''.' 

exoneration  by  dealb  of  defendant 

exoneration  by  dllcharse  of  defendant  from  obliRatioi 


endcr  defendant, 

XI.  Ik  Nxw  Yo«k  ciTT  coi 
L  Gtnirat  ptcviiitnl. 


Dtice  of  juttiSciiioo  o 


ice  of  lumnont  and  order. . 
•ftw  return 


INDEX. 

Arrest  —  0«Btl»cd, 

XI.  IH  New  York  citt  coukt  —  Continued. 
2.  In  mariiu  rau<j  — ConEinned. 

ciulad;  of  defrndani ;....  gist 

return  of  tbenff B184 

apiKaruice  and  proceedingi  after   return SISG 

XII.  In  jDiTicu'  coutTS.     See.  alio.  "  Joirtci  or  the  Pmci." 

""  ....  29M 

....  2894 


privilege  from  trrest  not  abridged  or  affected. . 


ia  whit  actiona  order  (rai 
E  fundi 


proof  of  eKtnnaic  facta  neceswuT  in  action  for  miiappropriai 


piaintirs  undertalring  on 28W 

eonteott  of  order   2897 

exerotion  of  order 289B 

copstable'.  return  2699 

plaintiff  mutt  appear  when  notified 2899 

defendant  lo  be  kept  in  cuilodr 2900 

motion  to  diicharge  from  arreat 2B01 

effect  of  order  discharging 2903 

when  summona  accompanied  hy  order  returnable 2877 

diidur»  of  defendant  on  adJDUrnmtnt  br  plaintiff 29M 

undertaking  tor  diieharge  of  defendant  pending  adjournment.  2968 
XIII.  Is     .Naw     Yoai     huhicipal     couara.       See,  alio,  "  Nivr  YoaE 
MuHiciPAi.  CouaTa." 

order 3210,  3211 

proceedings  on  order  3218 


in  Troy  juslice'i  court    3210.  3211 

in  Albany  city  court   8210.  3211 

Aiuutalt  and  Batlcry. 

included  in  term  "  peraotui  injury  "    3343 

juriHiiction  of    X.    Y.'  city'niin'over'utiimV Vor'  aiuu'lia  on 

min  'k.  'v.  dty'coiirt  ■.■.'.".'.',■.'.'.".■.".■.'.■  aiTT-SlST 

_     _      _  ction  of  justice's  court   2803 

if  Albany  city  court    2S63,  3223 


excepted  fi 


b)F  (ury  in  aclion  to  recover  money    118.T 

on  judgment  by  default   1215 

in  replevin   after  trial    1720 

on   judgment   by  default    172)1 

deposition  without  slate  for  use  on    888 

in  action  for  negligently  causing  death   1904 


siiluled  for  writ  of  ad  c|uod  damnum  1901,  8103 

aooT 


INUBX. 

It.  WlIT  DF  —  CoDtinDcd. 

ma/  issue  on  behalf  of  United  Sutci 2I1B 

application  for  wrii MOI 

Utorney-general  or  dislrici  atiomcy  lo  make  applicatioD aOi 


leconii  )ury  on  diaagreement  of  Grst Sill 

inquiiiiion  (o  be  sisned  and  filed 2111 

return  of  sheriff  to  writ Mil 

notice  of  arplication  to  confirm  or  Kt  slide 2113 

«d"?'eo"fi'Jmi'n'B'"."'.'!'!"::::::';":!!;:::;:::i!":":::::::  all 

vesting  of  title  in  statt 2114.  S]l« 

porernor  to  pay  damage*  into  court 211* 

determination  of  claims  to  money  paid  into  court ZIU 

See,    alto.   "  Dicidebti'   Estates;  "   "  Eiicl'tm*   ahd   Ab- 

defined.  in  nurrogate's  practice MM 

order  or  decree  as  evidence  of 2SSB 

official,  Kcurily  for  costs  by 3288.  3270.  SZTl 

content  of,  to  discharge  of  inialvent XtSS 

AaatviiDicnt. 

by  insolvent  debtor,  »e        ~ 

a*«gnee  of  claim  may  sue 1901 

Khat  claims  or  demands  assignable 1910 

of  cause  of  action  for  usury ISll 

judgment  assignable IBIS 


of  undertaking  nn  attachment  on  discharge  of  defendant T1f> 

of  riehl  to  sberiff's  deed  on  sale  or  eneention 14T« 

action  by  assignee  to  recover  chattel 1*K 

liability  of  transferee  of  cause  of  action  for  coiU Oil 

AaatKBuaent  tor  Bc-nrflt  •(  Crpdlton. 

petition  of  aurety  of  aisignee  to  be  relieved  from  bond SB 

preference  of  actions  bv  or  against  assignee 791 

tiling  notice  r,f  naiignmeni  of  judgment IVB 

consent  to  discharge  insolvent  debtor 21S3 

10S8 


Asaoclatloa  ■. 


righl  of  action  against  membtrs  no!  aBccled   

dnth  or  incapacity  of  member  does  nal  affect  ncrion 

liniitaiion  of  action  against  memberi  suapcnded... 

ocialion.. 

improper  joinder  of  person  not  iiable  or  dead 

1  propertir 

I.  Whin  wai 

by  whom 


noned   !n   previoua 


BodertaldnK  not  avoided  by  defect  in  warrant 

not  invalidated  by  want  of  jurisdiction 

lecnrity  not  required  from  ilale,  municipality,  etc 

liability  of  Hate,  municipality  or  officer  for  damages. . 

n.  ExtcnrioH  or  wauakt  p«ndiho  the  ncTtoH. 

•heriff  to  execute  warrant  of  city  court  of  N'ew  Yock. 

levy  by  sheriff  after  term  of  office 

levy  on  defendant's  property , 

unpaid  lubicripllon.to  foreign  corporation 


-  notice  of  attnchmcnt  of  real  properly 

personal  property  capable  of  manual  delivery 

personal  properly  not  capable  of  manu.nl  delivery.. 

property  discovered  in  action  by  sheriff 

third  person  to  furnish  certificate  of  defendant's  Inli 

andertaking  to  carrier  by  water  

connivance  to  prevent  levy  on  goods  aboard  ship 

inventory  br  sheriff  and  appraisers 

*b<HS  to  collect  debts,  etc.,  attached 

may  sue  on  debts,  etc..  aitached 

action  by  sheriff  in  aid  of  attachment 

action  by  plaintiff  in  ^id  of  allachment 

•ale  of  perishable  goods  and  animals 

1«SS 


INDEX. 

Attachmeat  —  C*atliia«4. 


II.  Eiicuiton  or  HAMAST  KSDIKC  THB  ACTION  —  Continued. 

■dditional  sllnwancc  to  pUintiff  when  propcrtj  atUcbed, 

.  3232 

-CB4          , 

whtl  reliif  may  be  allied 

molion  lo  i-acale  or  mmlify  or  increaM  wcuritT 

an 

■heriff  to  file  warrant  and  return  thercen 

tV.  DiiCKAaGX  or  attach  hi  xT. 

ni       1 

«• 

*ure<i»  (o  justify  if  required 

rarlner  of  defendant   may  apolr 

undertalting  by  partner  of  defendant 

«»4 

undertaking  by  junior  creditor  to  prevent  releaie  of  toreipl 

reiloration  of  attached  property 

TW 

710 

V.    FlimiNCU    aiTWIEH    WAtUMTI. 

TU 

undertaking  by  junior  to  prevent  rdeaae  ot  fornfn  *«iwl 

25 

order  of  preferenc*  aa  aninat  exKittioa 

Atl««hn«at  — CoBtlBBcd. 


•heriff  to  keep  propertjr  or  proceeds  unlil  judgment VJ* 

p«rment  of  monty  into  court 676 

nicue  of  surplus  property STS 

(licHri  fea  tot  notifjring  jury S807 


proceeding,  on  eUiiii 

■;■:::::::  S3 

em 

diKharge  on  claim  .of  title 

-It   bv  iherlS    

::::::::  mT, 

VII.  ACIIOI'I   tH   A1 

br  iheriff tBS 

bj  plaintiff 877 

-""'I  in  action  by  plaintiff, .  "" 
plaistiff  tr   -   - 


MaT«  to  plaistiff  to  loc 

joining  plaintiff  with  ihcriff 

rigktt  of  junior  in  action  by  Knior  and  iheriff.. 
by  junior  plaintiff  jointly  with  iberiff 


VIII.  PaocnsiNoi  Arm  jnpcuisT. 

entry  of  judgment  by  detaolt  on  lervice  by -publication . . 


enforceable  only  agiinit  attached  property. . 


- _n  after  levy  of  attaehiiicnt. . 

Lt  latislied 


IX.  ACTtom  Autnrr  taanrr. 

•ubstitution  ef  indemnitor!  u  defonUnti 

notice  of  application. 

term*  on    luhjtitqiion 

indemnity  relates  to  part  of  property,. 


proceeding)  when  officer  is  joined  with  ii 
effect  of  order 

picpiii'ly  tdied  nnder,  not  to  be  repleried. . 


INDBX. 
AMaokmcnt  —  Contlaaed. 


in  whai  actions  warrant  may  be  granted.. 
aflidavU  on  application-.-.,..-.-........ 


plaintiff's  undertalring: 

oiecuiion  of  warrant 

undfnaking   by   defendant 

re-delivery  lo  dtf endant 

bond  of  claimant  and  ddiVny  tbemin! !!!"!'.!!! !'.!!!"'.!!. 

judgment  in  action  on  bond  of  claimant 

action  by  defendant  on  claimanl'i  bond 

motion  to  increane  ptaintlfTs  KCority 3U 

•ffecl  of  vacating  warrant  on  juriidwlion  of  Justice "' 

proceeding)  when  luminonj  not  personally  seried 

eiTect  of  judgment  when  summons  not  per»naIlT  mred 

execution  when  Mimmons  not  personalty  served — 

property  levied  on,  cannot  be  repleried UW.  hU 

XI.  In  local  coniTS. 

1.  Ntu  For*  cily  court. 

proof  required  to  obtain  warrant --.  H 

•ale  of  perishable  properly  levied  on X 

9.  Ntiv  york  municipvl  caurli. 

when  warrant  lo  issue  I2U.  t 

9.  I»  Albany  and  Troy. 

Attcndanta. 

of  courts,  not  to  practice  as  altomeya O 

how    furnisSed , M 

of  appellate  division !2I.   J« 

of  supreme  court  in  Kings  lounty 96.     » 

of  New  York  cily  court 335^ 

tenure  of  office  and  fees  not  afFected 3S< 

Attorney  a. 

I.    QCALIFICATIOKS   AND    ADMISSIOH. 

refusal  of  admission  for  fraudulent  acta » 


admission   of.  from  other  states 

oath  of  otBce  

certificate  of  admission   

residence  in  adjoining 


looa 


IMDBX. 
Attmnktyu  —  CoBtlnae^. 

II.    SUUSHSIOM    AND    KZUOVAI- 

disqualified  on  conviction  of  felony 


III.  WHIH    DISQUALtritD  TO  ACT. 

o(  iudge,  in  matter  before  him 50 

partnn  of  judge  before  judge 49.  BO 

derlt  of  judge  before  judge BO 

clerW,  elc.,  in  his  own  court Bl 

iheriff,  coroner,  etc,  not  to  practice 63 

of  .urrogate 24B6 

■urrogite's  fathet  or  >on  before  gurrogate ffiZS 

clerks  of   surrogales"  cOUrlS 2S0n 

diitrict  attorney,  etc..  not  to  defend  after  he  learn  ofliec. . .  TS 

partner  of  district  attorney,  etc..  not  to  defend  prosecutions. .  Tg 

constable  and  lair  partner  of  justice  before  justice 288S 

IV.  FuirtiuoMAL  Durr  and  conduct. 

non-payment  ol  money  a  ciyil  coniempl 11 

misbehavior,  neglect  or  disobedience  a  civil  contempt 14 

onl^"a"torne)T'to'prBctice"in  'New  Yorli "city! ','.'.'.'.'.','.','.'.'.'.'.'.  63 

penalty  for  unlawfully  practicing  in  New  York  city «M 

treble  damages  for  deceit T> 

deceit  a  misdemeanor    TO 

treble  damages  for  wilfully  deUying  cause 71 


3  buy  clain    . 


rlsim  or  illegally  procure  business. . 
'  ' '       .rohibition  against  buying  cl 


tlirinf  bond ,         _ .. 

party  prosecuting  in  person  within  prohibitiOT 

unlawfully  defending  prosecution  is  miedemett..... m> 

may  defend  bimself  in  person 81 

liable  for  costs  for  pleading  scandalous  matter Mft 

order  of  arrest  in  action   for  malpractice MO 

in  action  tor  misapplied  funds MB 

in  JDStice's  court  for  misappropriating  funds 2SnB 

limitwion  of  action  for  money,  etc.,  received  by 411) 

coRunnnieations  to.  are  nrivileged   "SK 

prinlege  waived  when  attorney  subaerlbes  will  as  while*! 838 


appearance  may  be  by 5.1 

In  justice's  coart   2SSfl 

assignment  to  conduct  action  by  or  against  poor  pcnon. .  4B8,     4itii 

may  appear  in  proeeedings  instituted  by  slate  writ IfiDB 

of  relator  in  slate  writ  deemed  attorney  for  people 10K> 

.    proceedii^g  on  death  or  disability (15 

appearing   for  two  or  more   defendants  to  receive  one  copy 

complaint *'■•• 

'"l".  .*'™.',!'...''"!™'?!.!T"'....^..'!'.*!"!?..°". "'.!'..'  t2i 

immaterial  omissions  of.  cured  by  judgment  on  verdict,  etc. . .     T=1 

may  ntisty  judgment  witbin  two  years  after  entry 1260 

10«S 


tiMlitr  (or 
VI.  SvuniPTiOH 


of  ■ppemruKc,  aiuwer  or  dcniuiici... 


veriiicatiDn  of  plcai 
of  Kcouni  . 

VII.    SraVICI  OF    TAUtS    01 

In  leaving  at  reudi 
by  lavine  in  oSci 
by  leavii 
•fler  ipi 

VIII.  CounNUtiON. 


lien  not  affected  by  «. 

deteraiinaiion  md  enforeenwot  of  Km 

coBis  to  poor  pcnon  payable  to  attorney 

not  entitled  lo  wilneti  feei  for  leitifying  for  elicnl.. 

IX.    PMVILEOE    AHD  EHIHmoMS. 

communications  10.  arc  pHvileEcd 


y  of  boiu^lder  eiempi   from  aecutiaiL  191 
y  •enricc 1030.  UMl.  11» 


not  to  defend  after  leuins  o<He«.. 
•uperintendenl  of  public  works  to  al 


iicharie  of  iosotvent  debtor.. 


INDEX 

AHorBey-Gcneiwl  —  ContlBMed. 

in.   ACTtOHI  If. 

unwi  of  iction  agBiiitl  lame  defcDdtal  to  be  joioed 1W8 

eaoMlidation  of  actions  b;  people  tgaioit  different  defenduu.  1S68 

joinder  of  relaior  ai  part]>  plaintiff  in  ncllon  by  people 1986 

niatot  (0  give  Kcurity  for  coali,  etc 1888 

*  eonqnuation,  when  relator  joined  u  paitf  plaintiff 1980 

«lien  he  mual  lx«in  action  isainit  corporation 1808 

•gaintt  directora  and  oHicerf  of  corporation  for  mlKonduci..  ITSZ 

in  name  of  people  to  dissoUe  cotporation 1T8G,  1TS0 

reference  of  isauei    1012 

to  annul  corporation   1797,  171)8 

bT  people  to  TccoTcr  public  fnods IBTfl 

to  Ticale  leltera  patent  IBST-ISflO 

in  name  of  people  againit  niurper  of  ofBce  ot  franchiK.  1948-19G6 
See  "  Quo  WAKUHto." 

10  recover  penally  or  forfeitote 196S-1964 

limitation  of  action  for  penally  or  forfeiture S8T 

on  undertaking  in   contempt  proceedings 3290 

against    abcriff    for    taldnK   Inaulficient    undertakini    la    con- 
tempt proceeding! 2291 

ejectment  foe  real  properly  eacfaeated  or  forfeited 1977-1982 

application  for  stale  writ  ISeS 

DaHee  of  motion  for  temporary  receiver  on  voluntary  diaaolu- 
tiOD  of  coiporatioD 31S3 

Awnw4. 

See  "  AniiaikTiDH.'* 

B. 
Ball. 

Gctiiioui,  punisbaUe  a*  ■  civil  eonlempt 14 

custody  of  person  aurrendered  in  exoneration  of  bail 110 

surrender  on  removal  of  action  from  amntj  to  aupTcme  court.  846 

on  bearing  on  habeas  corpus VMR 

fixing    and    allowing    on    certiorari    to  inquire    Inl 

pending  appeal  oiihabeu'caTous  or' eertio'rari, .'.'.'.  .^  ^. .  WeO-2nM 
notice  of  justification  in  N.  Y.  dly  court 31S1 

II.  On  oanii  or  auut.     See  "  Aami." 

Bankra  ptey. 

preference  of  aclioni  by  or  againal  trustee 791 

notice  of  title  of  trustee  to,  of  judgment 1203 

discharge  in.  as  ground  for  TICatinE  arrest 588 

discharge  of  judgment  againat  bankrupt 1268 

lien  on  real  estate,  not  affected 12«B 

notice  of  application   12«8 

sumnaTy  proceedings  to  dispossess  bankrupt  tenant 23^1 

stay  of  warrant  on  underlakliif  for  rent 2254 

trustee  to  give  security  for  costs S2fl« 

bankrupt  to  give  aecurity  for  costs 8289 

WmmMm. 

See,  also,  "  Savings  Banks." 

petition  by.  for  change  of  name 2411 

supcrintendenl  of  hanks  to  approve  change 2411 

conlenla  of  petition  for  change 2412 

order  changing,  (o  be  filed  with  superintendent  of  banks 2414 

excepted  from  provisions  for  voiuntary  dissolution 2420 

1O05 


INDBX. 

Banks  —  ContlDBed. 

limiiiifian  of  aciioiu  for  peniliiea  ■cainM  diteetors  and  ttocfc- 
holdcrs 1 

preference  of  actions  against  banks  of  issue 1 


of  money  by  lemporatr  adniinistralor — 
dTSignallon  of  depositaries  of  court  funds 

cenilicates  to  d«po9ti«  of  court  funds 

See,  also.  "  Legitiuacy." 
lucceaaion  of  iltegitinute  cbitdren  to  mother- . 

BKtterr- 

See  '■  Assault  *md  Baitiiy." 

Biiwdr   HoBseB. 

notice  by  neighbot  lo 
petition   by   neighbor    . 

final  order  a^insi  occupant  in  proceeding  by  adchbor 2HI 

warrant  to  dispossess  defendoat  .---.-....,-,.- 39V 

Btniar. 

ground  for  annulling  murioge  ITU 

Bill  ot  partlfnilan. 

court  may  order   Ol 

■n  iciian  in  justice's  coort 3US 

Bills  and  Nolea. 

not  lo  be  acknowledged  or  pnived BI 

when  nolaty's  ceiiidcaie  of  proteat  and  notice,  evidence DS 

when  notary's  protest  evidence  of  denund SU 

when  memorandum  by  noUry  evidence  of  notice » 

proof  of  presentment  and  protest  of  foreign  billa BS 

may  he  attached   •« 

holder  to  certify  defeadoni's  ialercM  when  utichnent  levied.. .  <SU 

sale  on  execution,  when  attKhed VB 

deemed  assets  in  hands  of  e  

how  pleaded  . 

joinder  of  parties  aeTenlly  liaUc.V. 

aclioni  on  lost  instruments 


!■  of  Eichance. 

Set  "  Bills  akd  Xp 


ItMM 

DMn;.^:b,  Google 


included  in  "  body  or  officer  "  on  review  by  cerlioraH 2146 

ii  '■penon"  under  eonderanation  law 335S 

KTTice  of  mandBinua  on '. 2OT0,  2071 

of  certiorari  on    2130 

Ktion  by  people  acainst,  for  public  fundi lOeS-lOTO 

preference  of  action  by  people  against T80 

order  of  arrest  in  action  againat M9 

atUchmeot  in  action  againat 017 


recalcitrant  wLtneaae,  before    

babess  corpus  to  bring  up  person  to  (eslify  befon 
no  security  on  appeal  by  board  of  atale  ofHcerSr 


See.  also,  "  tlKDiatAKiKOS." 
I.  Ai  raoraBTT  and  chose:  ih  act] 


attorney  not  to  purchase 73.  T6,  T6 

justice  or  conatable  not  to  purchase 3I3T.  R]3fl 

action  on  penal  bond 191S 

legal  effect  of  condition  of  penal  bond 181B 

jurisdiction  of  justice    2862 

damages  for  breach  in  action  in  N.  Y.  cily  court 310 

may  be  attached 648 

holder  to  certify  defendant's  interest  on  attachment 650 

sale  on  execution  when  attached 706 

de^ed  a^«i 'i™  h''Jlids  oTe«cnto™,  ^^".'. ...". .'.'.'.'.'.'.'.'.  2712 

II.  Foaii  AHD  aupriciEHCT  in  actions  and  special  mocerdinos. 

form. 812 

to  be  acknowledped   . , 810 

one  aurety  tufficient,  unless,  etc 811 

Sning  in  fictitious  snrety  punishable  as  contempt 14 

elily  or  surety  company  equivalent  lo  two  sureties All 

eneution  of.  by  fidelity  or  surety  company 811 

jmtification  by  fidelity  or  surety  company 811 

aflidaTlt  of  sureties  or  party 812 

tpproral  by  court  or  judge   812 

petition  by  surety  to  he  relieved. . 

when  several  sureties  may  justify  in  smaller  sum Si;t 

■greem^nt  for  deposit  in  trust  company,  etc 81  il 

to  be  filed  818 

not  affected  by  chaujie  of  parties  81  n 

hnmatcrial  variance  from  atatotory  requisites  does  not  affect..  729 

amending  defects  in   T30 

not  impaired  by  removal  of  action  from  county  court MR 

by  claimant  on  atUchment  in  justice's  court 2012 

of  committee  on  lunatic,  on  petition  to  sell  realty 2.^■>l 

of  guardian  of  infant,  on  petition  to  sell  really 2352 

ni.    ACTTOKS    OH    aOHDI    IN    ACTIONS    AND    3FICIAL    PtOCEIDIHOS. 

no  appeal  lo  court  of  appeal;  from  judgment  of  affirmance  [n 

action  on  individual  liond  on  appeal 191 

action  by  party  on  bond  to  prople  or  public  officer 814 


ation    ot    appointment    of   principal    for    failure    to    file 


Bonda  —  ContlBBcd. 


leave  tg  sue  on  bond  far  benefit  of  litigant., 
jurisdictiaif  of  N.  Y.  city  court  of  actions  Oi 


etition  to  Mil  roilty. . 


of  depositaries  of  public  funds. 
Euirdian  ad  lilcm  of  infant  . . . 


for  legacy  or  distributive  share II 

cuardian  of  infant  after  partition 11 

coRiraittee  of  incompetent  2! 

on    application  lo   sell   real   property   of  infant   or   tnconpc- 
tent ^Bl-a 


etc.,  appointed  by  «oart  deemed  oflicen. .  18B0 

It  debtor  deemed  officer IBSO 

:  brougbt IRGO 


application  for  leave,  ii  parlt 

order  vacating  leave  on  notice 

of  shenS.  application  for  leave  to  aoe  oi 


wbere  to  be  broo^t 1 

BCiions  for  other  defaults  not  affected  hj  pendency 1 

indorsement  on  execution  dlrectiai  manner  of  collec- 


ous  payrnent: 


s  defence.  ISBI 


county  treasurer,  leave  to  sue  on,  for  failure  to  pay  money. , 

leave  to  sue  on  ofBcial  bonds  of  other  officers 

provisions  relatins  to  sheriff  apply  to  otbcr  officers 


1.  Generol  firoi'iiioiu. 

deposit  of  securities 
liability  of  sureties 

«  sureties  i 
at  principal 
jn  of  letters 

"^ 

for  failure:  to  give  new  bond 

action  « 
action  n 

0l'ba?^™by 

^,;yS3*;:?."'..'^:::::: 

INDEX. 

BaadB  —  CoBtlaacd. 

VI.  Id  luuiocATi's  COURT  —  Continued. 
1.  Crmeral  proviiioiu  —  Conlioued. 
— >    proTislani  applicable  to  entcntots,  etc.,  appoiated  btton 

euclmcnt 2610 

to  pievent  decree  when  properlv  withheld  from  executor, 

etc «709,  2n0 

on  payment  of  legacies 2T21 

puichaser'i  bond  on  ule  of  executorr  contract  for  landa.  gTOO 

of  freeholder  appointed  to  lell  decedent'a  realty 2707 

3.  Of  mculm  end  tdniinulnlcri. 

of  executor  on  obieclion  against  him S638,  2S4S 

of  admin iatralor.  Kith  will  annexed 2St6 

of  administrator 2664 

of  cDuntT  treasurer  as  public  adminiatritor 3S66 

of  temporary  admioiitrator  S6T0 

of  depoaitory  of  temporary  adminiUralor 26T8 

on  iaauing  of  ancillary  lettert 2809 

anrety  of  executor,  etc.,  may  compel  accountins 2727 

on  decree  for  sale  of  decednit'i  realty 276C 

B.  Of  tmardiam. 

guardian  of  lafaal's  property 2831 

of  infant's  person  2831 

appointed  fay  will  or  deed 28&3,  2804 

4.  Of  ntlanmlary  tmttett. 

petition   tor  security  28IB 

form  of  bond   2816 

surety  may  compel  accounting 2808 

diacorery  and  inspection,  ace  "  DtacovEiy." 

production  compelled  only  by  order  or  <ubpfma  ducts  lecitin..  867 

admissibility  of  copy  of  books  of  foreign  corporation.'.'.'.'.'.'.."!!!  830 

Krificalion  of  copy  of  book  of  foreign  corporation B31 

general  provisions  for  discovery  applicable  to  surroeate's  court.  2538 

proceedings  to  compel  delivery  to  public  olKcet 2*71a 

proceedings  to  ofatam.  after  judgment  delermining  title  to  office.  1062 

demand  for,  after  judgment  determining-  title  to  office 19B1 

restoration  on  vacating  or  discharging  attachment 710 

may  be  eufaject  of  arbitration   286S 

Brravli  of  Peace. 

when   a  criminal   contempt    0 

Breneh  at  I>r«nlae  to  Mttrrr. 

pleading  matter  !n  mitigation  of  damages   S08 

proof  in  mitigation  of  damages   S36 

order  of  arrest  in  action  for  640 

attachment  not  lo  issue !!!!!!!!!!!!!!!!!!!!!!!!!.'!  «<s 

excepted   froi 


of  AllwDy  city  court   

of  Troy  jnitice's   court    

low 


„H.,^<k- 


INDEX. 


of  oftker,  b»  juror  in  New  York  county 11! 

acccpUnCE  of  bribe  frDm  juror  in  Ncv  York  county 112 

concealment   of   offer    to   take   bribe    from   jnror   in   New  York 

counly    11! 

to  induce  omiuion  of  joror'a  name  in  Kioft  county 113 


order  of  atTMt  in  action  tor  funds  or  property  misapplied .  ■ 


BvooklTBf  JoBtloea'  Coorta  la. 

dMignaiion  of  attendants  

appeals  from  judgmenls  of 


.3  applicable.  • 


Baffalo,  Hanlcfpal  C*nrt  of. 

removal  of  action  on  answer  of  li 


Barrlns  Groan ds. 


may  be  ordered  printed U 

expense  of  printing  a  county  charge 31 


mlested  anplication  for  insolvent's  diacharRe  to  be  pUccd  oe..  211 

!lenlian  of  place  on  amendment  of  pleading 7S 

lyment  of  sherifTs  calendar  fees SIOT 


lOTO 


Digitiioflb^GoOglc 


INDEX. 
CaBBlii. 


exempt  from  jurj  service   ItffiS,  103d 

personal  property  executed  in    aill 


undertaking  when  attachment  levied  on  goods  aboard  veasel...     K12 
connivance  to  prevent  levy  of  anachment  on  goods  aboard  ship.     OSS 

'judge  out  of  office  may  sellle  25 

oo  appeal  lo  court  of  appeals  from  jndgmeni  on  verdict  subject 
to  opinion  of  court 1336 

^    exceptions  may  be  SUIed  s^araleiy    Wn 

^  findinga  on  facta  and  law  not  to  be  stated  when  they  sppear  in 

^"■"^  conteits"'of''^  ."!^. ..!!!!!!":;:;"!;;;!'.!!!!!!!;"'.;!!";;;  wi 

rulings  and  remarlu  of  trial  judge  not  to  be  altered  83 

not  required  on  motion  for  new  trial  before  trial  judge BOS 

on  motion  for  new  trial  tor  irreirularity  or  surpHse fKffi 

on  appeal  on  exceptions  to  decision  or  report  908 

appeal  from  order  on  motion  for  new  trial  on  judge's  minutes 

to  be  heard  on  case  settled A)0 

on  submission  of  controversy   127l>.  12S0 

making  and  scttlinE  on  appeal  in  condemnation  proceedings. ....  !l3f<7 

final  judgment  not  atayed  by  preparation  or  settlement  of 11X15 

order  refiiunR  resettlement  is  appeaUble  IMT 

necessary  to  review  facts  on  appeal  from  surrogate's  court 2S7n 

settlement  of  caw  on  Irixl  before  surrogate  2M.1 

requesti  to  find  may  he  made  In  surrogate  on  settlement  of SMS 

•m^  appeal  after  jury  trial  in  New  York  county  of  proceedings 

costs  for  making  and  serving  32fll 

costs  for  making  and  serving  amendments 32S1 

Caaae  of  Aetloa. 

See  "ArrioBs." 

transfer  of,  see  "Assiommemt," 
statement  of.  in  pleadings,  see  "  Pi.EAPiHas." 
C«meterleB. 

burying  ground  exempt  from  execution   1SB5 

designation  of  eiempt  burying  ground -1398 

waiver  or  release  of  exemption  M04 

certificate  of  director  of  census  admisaible  in  evidence &H 

CertiaewfM. 

admissibility  as  evidence,  see  "  Evidekck,"  VIII. 
to  foreign  records,  etc,,  see  "  Evidbhci,"  X. 

I.    To    IXOlilXS    'NTO    BBTXNTIOH. 

,  Stale  writ  IMl 

■   for  genenl  pmvisions,  see  "  WuM." 

1.  Applicatien  ftr  writ. 

copy  of  mandate  for  detention  to  be  given 2068 

penalty  for  refosing  cop^  of  mandate  for  detention SOM 

prisoners  entitled  to  writ 2010 

ion 


INDEX. 

Certiorari  —  CoBllnaeil. 

1.  To  IHQUIRK  INTO  DiTEiiTIOH  —  Continued. 
L  ApflUalion  forurU  —  Continued. 

not  entitled  when  detained  on  final  iudfmeat.  order.  Ac  3M 

wben  deUined  by  mandate  of  federal  coons SU 

to  whom  applicatioD  to  be  mad* 3017 

■ppIicBlion  to  be  by  petition Vfll 

essential  aUegations  of  petition. lOlf 

petition  to  be  verified 301* 

requtsitea  of  application  in  adjolnint  county lOlS 

Z  ThtKTit  and  ilt  iittuinct. 

when  vrit  must  issue. 3B0 

penalty  for  refusing  to  issue aBI 

maj  issue  though  haheaa  corpus  refused 3MI 

hawas  corpus  may  issue  noturithsatidinB  certiorari 2811 

to  issue  in  lieu  of  habeas  corpus  if  offence  not  builahle. . .  SMI 

when  issued  without  application 3IJCS 

form  of  writ   -,----...-...- -...-.....-..-....  3023 

cannot  be  made  returnable  on  Sunday 3)1} 

may  beissaed  on  Sunday aOlS 

when  returnable  before  another  judge SOS 

not  to  be  disobeyed  for  defect  of  form aU 

for  misnomer  of  person  to  whom  lUrected SSI 

8.  Stvtce  imd  rehtm. 

service  of  w-ii  tM 

service  when  defendant  conceals  himself am 

may  be  served  on  Sunday SOU 

fees  to  be  paid  or  tendered WS 

person  served  deemed  person  to  whom  writ  directed SSI 

person  served  lo  make  return MB 

requisites  of  return MM 

proceedings  on  return  of  writ  In  lieu  of  habeas  corpus...  SMt 

4.  Prodi^clion  of  prisoner. 

power  af  county  may  be  called  to  execute  iltachraent  or 


proceedings  on  warrant  lo  arrest  for  imjawfuliy  «onifat- 
ins: aWl  * 

B.  Rtmand,  diickargt  BnS  attowanct  of  bail. 

remand  of  prisoner  lawfully  detained V 

prisoner  unlawfuliy  restrained  to  be  discharKed'fDnbntiL  31 
order  for  discharge  not  to  be  made  wiUiout  notice  to  per- 

dlatricl  attorney  to  have  notice  before  discharge  of  crim- 
inal prisoner   X 

discharge  on  bail  when  irregularly  committed  on  crim- 
inal charge  9i 

■-—  and  allowing  bail 3 


by  ^ombi 

discharge  o.  ,,.i»uricr  i»ireu,. 

lora 


INDBX. 

Dartlonirt  —  Cantlaned. 

L  To  iHflOiM  INTO  BKTtBTiDH  —  Continuti 

S.  Repumd,  ditcharti  and  allonianet  of  bait  —  Continaed. 

nit  of  discharge  iboliBhed 2048 

leraee  of  order  lo  disohnrge 204S 

eafoTcbig  order  tor  diuturge 2049 

ptnaliy  for  disobeying  order  (or  diwharse 204» 

cause 20SO 

penally  for  illegiJlr  re-committing  diacharged  priioner...  2001 

bail   ,..'..?™!'"..."'.T.?'.....  "..."."..  ™.' ?  2043 

what  orders  are  appealable S068 

when  people  miv  appeal 2059 

ditcbarge  on  bail  pending  appeal  br  people 20?>8 

adoilling  to  bail  pending  prisoner's  appol 2060 

recognitance    pending    appeal    by    prisoner    to    appellate 

division 2061 

by  prisoner  to  court  of  appeal* 20^ 

valid  for  adjourned  terms 2064 

custody  of  prisoner  pending  appeal  and  before  admission 

to    bail 2063 

□.  To  UVIEW    DBTSRUIKATION    Of    IHriaiOR   TlIaOKU. 

a  Mate  writ 1801 

may  be  Myled  writ  of  review 1901 

special  statutory  provisians  excepted 2147 

applies  to  civil  cases  only  and  criminal  contempts. 2148 

L  WhtH  iisued. 

when  writ  may  isaoe 2120 

"  determioalion  "    defined 2146 

"  body  or  officer  "  defined 2146 

may  issae  to  officer  after  expiration  of  term S1S6 

not  to  i»»u»  when  appeal  lies 2122 

not  to  issue  to  review  decision  of  civil  action  by  court  of 

record 2121 

not  to  issue  when  re-facaring  may  be  had '.'.'.  2122 


sine  appeUate  jurisdiction. 2124 


to  be  issued  only  within  four  months  of  determination...  212B 

eitension  of  time  for  disability  of  relator 2126 

May  of  proceedings  pending,  obtained  only  by  order 2131 

undertaking  lo  procure  slay  of  proceedings -. 2131 

S.  Attlicalion  for  writ. 

how  application  for  writ  made 212T 

to  what  court  made 212T 

granting  ot  refusal  discretionary 2127 

notice  of  application 2128 

service  of  notice 2128 

«.  Tht  writ:  strvUi  of  writ. 

when   and  where  returnable 2132 

to  whom  writ  directed 2129 

mode  ot  service  of  writ 2180 

fees  to  be  paid  or  tendered 2000 

•B  lors 


Certtarail  —  Coatlnvrd. 


fees   (or  

proceedingi  when  dcfmdinl  datd.  ibKnt  or  iacemfUta.  1 

penslty  for  omiuiDn  lo  mdw  return 5 

olficer  (ailing  to  taakt  may  be  paoiabed  »fter  csquttui 


E.  Htarint  and  diltrmimHion. 

governed  by  rules  appliciWe  to  sctioni 

when  defendini  dead,  absent  or  incompetent... 
_!,,. ^.i ™.„  be  reriewed 

''of"n»i"oHCT!;'.!!!;;^: 

Ilmeni  of  final  order 


CkalleBve. 

See   "JDK»8  AK 

[.  Ju.r." 

gTBntee  of  lands  held  adversely  may  sue  in  nu 
coats  <n  ejectmcnl  by  grantee  suing  by  grantor 

Chattpl  Mortvaire- 

action  to  foreclose,  see  '■  Fo«ECLO>u«B." 

Kof  gnirtof.... 

Chat  trill. 

Bclion  to  recove 

see  "  RBrLEViN." 

'to  rt^e™ 

«  lien  on.  see  "  Fotici.osD«t 
chattel  distrained,  triable  wh 

te  came 

ame... 

rhll<lFe-n. 

Kcc   ■'  Bastahdy 

-  ■■  Deckoenti'   Estatm;  ■■ 

U.^. 

tmo,;' 

CkBPoheii. 

not  subject  lo  ac 

excepted  from  p 

ulioa  of 

eon«>- 

rioHoB. 

See  ■■  Sr..o<!»TE 

CltleH. 

INOBX. 

ntica  —  CootlDBed. 

order  of  arrest  in  action'  for'tunds,'  etc." ot'. '.'.'.'.'.'.'.'.'.'.'. '.'.'.'.'.'.'  MO 

•tuchmenl  in  jction  to  itcovtt  funds  of 8ST 

proof  of  ordinances,  by-bws,  etc .' Ml 

action  for  cultinE  trees,  etc..  on  lands  of I6SI.  1068 

condcmnalion    !»w 338.'l 

ovcTKer  of  poor  may  9ue  on  cause  arising  before'  his  terni'.'  V^  11K2H 

term    192T,  1028 

action  bjr  stale  to  recover  public  funds 1009 

excepted  from  jurinJiclion  of  fusliee'a  court aSIW 

venire  In  juttiee'i  court  in  action  between  two  cities 2DH3 

deposit  of  justice's  books  with  city  clerk 3141.Rt4T 

costs  when  action  brought  by  sUle  (or  benefit  of  city 3243 

Oty  Court   ot  Albany. 

See  "Albakv  Cit*  Comi." 
ntr  Csnrt  of  Brsoklra. 

custody  of  >eais,  records,  etc S3 

Cltr  Comrt  at  Lobk  Island  Cltj-. 

Cltr  Covrt  of  New  York. 

gnier»1    provisions  applicable 3150.  3S4T 

provisions  not  applicable   3169 

!.    ConSTITUTIOH    0»    COUBT. 

■  court  ol  record 2 

always  open    for   business 324 

1,   dntie*.   etc fffiO 

if'chienust™,  dufiei: :::::;::::::: :::::::;::;  32a 


publication  of  appointmen 


ly  take  oatbs.  acknowledgments. 
«  made  by  justices  only 


clerk,  deputy  clerk,  and  assi 
oaths  of  clerl        '    ' 
clerk  to  keep 


-f  _clerk_*od  deputv  clerks. . 


.    .        d  pay  over  fees 33t 

duties  of  deputy  clerk XBI 

Bpecial  deputy  clerks 3:tll 

appoinlment  of  stenographers. .....-.-...----,...--....-- ..  332 

false  interpretation  is  perjury '.'.  V. '.[  W  \ ['.'.'.  ".^ '.]".'."'.  X» 

appointment  and  duties  of  attendants 3-1C 

clerks,  etc..  not  to  receive  fees  for  ofEciol  serrlMa SiR 

suspension   of   oiBcers 337 

III.  li-tisDicrioir. 

jurisdiction    81B,  S18 

limited  to  demands  not  eicecding  {2.000 31fl 

actions  on  bonds  and  undertakings  given  in 318 

lOTH  V  lUkl'.'iC 


in  rcplevm  jurisdiction  T>  limited  to  (2.000 SU       , 

no  admiralty  or  maritiOM  jurisdictioD 31T 

actions  for  services  and  tons  on  vokIb 31T 

cannot    nataraliu 3I^ 

removal  of  action  to  aupreine  court 31B 

who    are   deemed    reaidenta SltO       ! 

confession  of  judgnienl 1275       ; 

supplementary     proceeding. ...............................  2IU       | 

summary  proceedings  to  recover  posses«on  of  real  {iropertj. . ,  29 

idTuK  ot'eb'wtel  IS^c^to™!^.'.'.'.'.'.'.'.'.'.'.'.'.'.    ".'.'.'.'.'.'.'.'.   1T3 


IV,  Emc 


to  be  executed  within  city,  eicepi.  etc 

eneiution  may  issue  to  sheriff  of  any  county 

Gubpcena  may  be  served  in  adjoining  counties,,., 
warrant  to  apprehend  witness  may  be  executed  in 

order  to  perform  act  BOa  be  served  within  state. . 
orders  in  contempt  tnay  be  executed  tirithin  state  ■ . 

executions  to  be  executed  by  cberiS 

provi^ual  remediea  to  be  executed  by  iheriff 

certain  mandates  may  be  executed  by  sheriff  or  ma 


compulsory  reference*  in    

application    for    preference    

filing  note  of  issue    

non-resident  plaintiff  to  give  security  for  coits  ,, . 

reference  of  questions  arising  on  motion   

demand  for  special  decision  staring  findings  of  fac 

remitting   portior    ''   — ■"— 


'i'SS,- 


division 

of  cxecu 

ion  ptnd 

INDEX 

CItr  Ccart  ol  Hew  YorlE  —  Contlmacd. 

VIII.  PuiVIIIOIIAL  XIUEDIU;    BXICUTIOH.    BTC 

pajmcnl  of  moiie;  into  cdurt 81M 

proof  nrcrmnry  lo  obuin  aituJuunt 8169 

neli«  of  nonacccpUace  of  bail 3168 

notice  of  jiutiacaCion  of  bail  on  ■mH SieS 

sale  of  periababic  property  levied  on S1T6 

IX.  Haiihi  ctvsrs. 

ordinary  action  may  be  brought  for  like  CIUIC S181 

order  of  arreit 81TT 

rules   legulatinz  arrest S1T7 

CDnienlM  of  oiief  of  arcert 8178 

•ervict  of  suminong  and  order  of  arrest 31T9 

Mcculion  of  ordtr 81TO 

bail  or  depogit  before  return 8180,  3181 


cuslody  of  defendant S18B 

return  of  sbcriff SIM 

appearance  and  procecdinga  after  return .'..........  31S5 

pleadings  may  be  onl  or  written 8186 

demand  for  jary  trial SISS 

trial    81Se 

preference  of. 31S6 

X.  Coma. 

tecuril;  may  be  required  from  non-retidenti  of  city 3268.32T0 

notice  of  exception  to  sureties S1S8 

notice  of  justification 31tI8 

wben  several  actions  brought  on  aame  instrument 8S31 

term    fees 3291 

upon  adjournment  of  trial 326e 

aectioa  3301  relative  to  clerk's  fees  not  applicable 3303 

Cltr  Comrt  at  YsBlceFs. 

See  "  YoHEns  Citr  Covar." 
Civil   Action ■. 

defined    3337 

onlj  one  form  of 3389 

dvil  and  criminal  remedies  not  merged 189S 

Clalai  to  Heal  Propertyt  AeUoB  to  Detcroalae. 

See  "  RuL  PaoraaTT." 
ClaltBB,  CoBrt  of. 


not  to  disclose  confesaiona 833 

exempt  from  jury  service 1080,  1081,  1127 

proof  of  exemption   1062,  1128 

ClerlH   of  Coart. 

See,  also,  "  Coukty  CUpuU." 


"clerk"    defined S343 

appointment  of  clerk  of  arpellale  division 88 

of  Hwcial  deputy  clerk SB 

of   New  York  city    court 328-331 

of  court  of  claims.- 268 

of  clerk   of   surrogate's   court 21109 

of  clerks  in  surrogates'  offices K08 

lOTT 


INDHX. 

'  OIn-lu  of  0*Wt  —  CoBtlnned. 

mtvogate  li.'ble  for  clerli-.  acM 2S11 

.1  otprenl;  allowal.  32M 


of  court  of  appeals  ta  account  for  fc«B, 


illkwn  vitbout  fee XSD 

33W,  33M6 


II.    Pawns  AND  Dl 


not  to  be  appointed  referee,  etc.  in  New  York PO 

disqmlified  u  trial  juror 1309 

not  required  to  attend  trials  at  chambeil 33S 

power  to  adjourn  term  of  court 33,       9S 

iiui]r  lake  oaths  and  affidavits 643 

rausi  act  as  guardian  ail  liltm  w>i«n  appointed 1T3 

to  Wake  snrT  certify  searches Sai 

10  open  deposition  taken  on  commission BM.  90G,     MT 

truismitting  papers  on  change  of  place  of  trial SM 

entry  of  judnnent  bj  default  hy 1212,  1313 

to  record  judgments  in  judgment  book, ...........,..,,..,.  133ft 

entry  on  docket  when  joint  debtor  not  served. -.,-...,  lUS 

entry  of  satisfaction  of  judgment  against  joint  debtor IWa 

to  tnake  sebedule  of  fine) 22SS 

to  issue  warrant  to  collect  fines tSM,  2aG 

to    tai    costs Sn 

dn^  in  taxing  coat. SSSS 

clerk  of  local  courlt  of  Hudson.  Ulto  tad  Oswegn  lo  deliver 
books  lo  county  clerk 31H 

powers    asoe.  300 

not  lo  act  as  appraiser    attorney,  etc ZKB 

to  furnish  transcript  of  decree JSM 


Of  iuttiet  of  Ikt  trot: 

not  to  act  as  attorney  before  justice 2888 

m.    SUTICE    ON,    AMD    MLIKC    rAriU    WITR. 

writ  or  process  to  be  filed  with,  when  retnroed 9 

bond  or  undertaking  to  be  filed  with SI* 

to  indorse  and  file  deposition 90C 

filing  and  indorsing  judgment-raU t2ST-12SB 

notice  of  pendency  of  forccloture  action ISIl 

when  copies  certified  by,  are  evidence SOI 

Of  iuilKt  of  Ik,  face. 

service  of  notice  of  appeal  on 3MT 

service  of  undertaking  on  appeal  on XBO 

service  of  notice  of  appeal  on  clerk  of  appellate  couM. . . .  SMS 
filiDE  undertaking  wilk  clerk  of  appellate  court Sffil 


D,g,t,ioflb,GoOglc 


S«  "  Real  Protbmv." 

3846 

::::  SSS 

effect  upon  jurors  and  juriei  in  crimioiil  RCIiotu 

:::::::.S 

upon  appointment  of  Mrmi 

eftect  upon  Dfficer  and  officcra 

when  deemed  lo  have  beta  patsed 

asM 

US 

r<HllelI. 

"profes»r  nr  teacher  exempt  from  iuTy  Krvice 101 

w.  loei,  112T 
. .  IWa  1128 

to  take  lesiiiBon)',  see  "Depositioki;"  "Justicb  of  ihi 
clerk  of  court,  etc.  not  to  be  appointed.  In  New  YDrlt 
See  ■'  HioHWAYs;  ■'  "  Oviaun  of  Hiohwati." 


for  New  York  county 

CoBUBlanloiierii  of  Idiad  Ofllec 


reporta  to,  of  real  p 
Cam^diHlanD. 


to  be  exercised  by  appo 
who  are  "  incompeleni  persona  " 
concurrent  jnriadiclion  by  auprei 
duty  of  court  having  iui" 

ArFOIRTKINT   OF   COUHITTI 

1.  Tkt  atpUtatioH. 

application  to  be  by 
who  maj'  appir 


_.   _ .., _. intendent  of  poor  to  apply.. 

'h«l  court 

rats  and   verification   of  petition 

107» 


INDEX. 

OomaitMce  at  iBownpctcnt  Pvraona  —  CvattaaeA. 

II.  Atpoihthkht  or  coiiiiinu — Continued. 

1.  Tht  applicalien  —  CoDtinued. 

r.o««  of   apr.li."tion,...., SSH 


S.  Inguiiilion 

order   for 


■mnmOTiing  and  imnBnelling  jary Z 

huHng  before  commiaiianen 2 

inquiry  as  <o  lunacy  confined  to  time  of  inqnirjr.  nnleis 

eilended  by  order .' 2 

findings  of  jurr  on  inquisition 2 

return  of  inquisition  and  comnluion S 

expensei  of  commisiion 2 

•heriff'i  feea  lor  summoning  jur>  on  iaqoett S 

8.  TrUl  by  jury  in  rotiM. 

order  for  liiil  at  trial  term '. 2 

time  of  inquiry,  unltsi 


ended  by  order. . 

to  determine  inci , 

of  reference  of  incidental  question. . 


i.  AppKcaltatt  on  bthalf  of  ttaii. 

petition  by  officer  of  stale  institution  where  ecmfiiMd-..  !B!Ba 

to  what  court  petition  preaented ......,..,,.,..  jmta 

notice  of  petition 2a2M 

appointment  of  committee  18M« 

provision*  for  commiiiion  or  lii»l  by  jury  not  applicaUe.  2336a 
5.  Dtlerminatim :  appoinlmnt  of  commitft, 

proceedinp  upon  irerdict  or  return  of  conuniuion 2336 

■ame  or  different  individuals  may  be  appointed  for  pcrion 


appointment  of  foreign  conunii 


purity  to  be  given  by  comr 

bond!.'    9ia 


on  fnal  order 


],  In  ttnrral. 


entini  money  paid 


er  of  eommillee  of  property" to  lease,  mottBICe 
ase  of  real  property 

stance  of  irosa  sum  in  Heti  of  dowe"'-'  '" 

I  lands  solcffor  decedent'i  debts 

lOSO 


■     ISDBX. 

C«MHllt*e  of  lavonpHrnt  PerBons  ~CaB4lBne4. 

III.   Powni  AKD  DUTIES  — Continued. 

2.  Prociediogi  Id  nil  really  of  incomflenl. 
procedurt,  kc  "  Sali  of  Heal  P»ope»ty." 
applicalion  lo   bt  made  only  afler   appoiotroenl   of  torn. 

milt™  of  property 28B1 

bond  of  committM  gf  properly  on  spplicition 23(11 

proKcuiion  on  bond  an  spplicatioi]  le  (dl  real  property..  2363 
S.  Portilieti  by  agrctminl. 

1582 


*.  Actions,  ric,  by  and  against  inceiapelnt. 

Krvice  of  summons  on 426,    420 

by  publitation •wi     43» 

■ppoiniintnt  of  special  guirdian  ad  litem  to  uwlusion  of 


n  proceedings .............. 

ion  to  arbitration  bjr  appoint 


In  twrogatt;  court. 


notice  of  application  lo  appoint  apecial  guardian.. 
B.  Adifiat  by  and  againil  commiilee. 


mitl«  ii  adverse  party 

IV,  Removal,  aESicHATioK  and  discha«ci 
petitioa  of  aur«y  lo  be  relieved. . 


filling  vacancy  on  death,  removal  or  r»i([nation 2839 

appointment  of  special  guardian  to  proceed  for  removal.  ,,...  2S43 

diachar^  on  recovery  of  incompetent! !!!!!!  i!!"! !"  I! !! !!  2.143 

deposition  of  p^erly  ^  d^h'o^  i'nc™™eTmt ''!.'.'.'.'.'.'.'.'.'.'.  2344 

V.  AccnuNTs  or  cohhittee;  coupENSAtion. 


annual  eiaminalion  of  accounts  and  inventories 2342 

order  to  file  inventory  and  account 2842 

order  lo  supply  deficiency  in  inventory  or  account 2S42 

entnmittH.  nf  nmnerty  muiit  account    for   moneys   eartwd  by 

1 -v-Mipni^i 

1081  .■■ 


INDEX. 
CoHmltte«  ot  Ittoompetrnt  FrraoiiB  —  Contlnar^ 


to  certloriri  or  habra  corpat. 

,  for  failure  to  file  invouor;. . 


rule  of,  not  applicable  in  coRstrnins  Code. . . 
IFt  oi. 


iding  ot  plaintiff jj 

.  of  facts  consliluting  caa«  of  action '" 

of. 

'  action  to  be  separately  stated . , 


allejfations  not  com roverted  deemed  ti 


,  for  botb  inlei  .  .     „ 

Lult  of  answer,  judgment  not  to  exceed  d 

c  joined,  plaintiff  may  bave  any  relie" 


II.  In  specific  actions 
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on  designated  agent iVS 

designation  or  agent  lo  receive  service  of  summons 4!I3 

proof  of  designation  of  agent 433 

change  of  place  of  scrtice  bjr  dcsiKnalcd  agcnl 4^2 

of  summons  by  publication  on.  ...■.■.'.*.'.'.'.*.■.■.',■.'.■.■.■.■  «w',  438 

of  notice  of  sale  under  foreclosure  by  advertisement 2aR0 

of  surrogate's  citation  by  publication 2B22 

8.  Actiont  by  and  againil. 

when  foreign  corporation  may  sue 17T0 

cannot  sue  on  debt  invalid  by  Uws  of  state  of  organiia- 


director  or  officer  lo  he  removed  only  in  action   by   a|. 

torney.gcneral ISl  I,  lHt2 

action  by  atiorney-general  to  try  right  to  eierciB*  privi- 
leges wiliiin  state lUifl 

books  are   presumptive  evidence IK2B 

certiiied  copy  of  book  may  be  offered  in  evidence 030 

verification  of  cnny  of  book  of 031 

security   for  ciwH 328fi,  32711 

jlK^ment  by  default  on  service  by  publication! 1217 

supplementary   proceedings   cannot    be  had  on  judgment 

■gainst 2483 

lOM 


INUBX. 

CorpoFKtloiiB  —  CoBtlnBcd. 

XI.  FoiEicM  cmrouTioHi — Coalinucd. 
4.  Frovijienal  rtmediti;  recavtri. 

AtUchmenl  in  ictions  OEainst. ...-..-..' ..' ^-■■--    4 

JD  jailicc'a  couft. S 

unpaid  aubscriptiod  to  ilock  may  be  iiuched ^ i 

when   judgmcnE   enforceable  only  ■gainit  ttttcbed  pnf>- 

injunction  order  (tupendint:  btuineu  to  1m  made  on^  m 

in  what  tatet  receiver  may  be  appunled ISID,  ISi: 

judge  not  to  be  interested  in IT. 


to  defendant  of  cou™ SV,1  « 

when    diwretionarj IS 

on  jiidi(ni«nt  for  one  of  several  deEendanti. .......  ^ .  ^ 3£ 

when  several  actions  brought  on  same  inctruinent tS 

when  different  p»rtie«  prevail  on  different  inoea 3S 

increased  damaE«  not  to  carry  increased  costs 3S 

after  offer  of  judgment  by  defendant ~ 

after  offer  to  compromiie  counterctlim ^ 

when  tender  sccepted " 

tender  to  include  casta  to  dale i^ 

on  submission  of  controverw ISID.  12 

on  judgment  (or  part  of  claim  admitted ^ 

on  application  for  judgment  on  frivolous  pleading...........    5 

on  order  for  new  triu  for  ftjlure  to  file  decision  wiihiii  liiw 


party  testifying  not  entitled  to  wit 
attorney  testifying  for  client  not  i 


m.  AiiocHT  ~  Continued. 

upon  KtU™™i 3260 

■9  condition  of  adioumtneat  of  trial Z2B6 

vhen  ncoverr  tcu  than  ISO 322S 

on    oonfduan    of  judgment 1ZT5 

tncrl!«ed  damsges  not  to  carry  ineteased  coics 3267 

additional  allowance  in   difficidt  ca«ea X&S3.  32S4 

certificate  entitling  party  to  costs  or  increased  costs 3248 

disburscDienls  to  be  included 3SBt 

IV.    In     sriaAL    ACTIONS. 

/•  aid  of  allachment, 

in  action  by  plaintiff 6IT 

hour  awarded IWl 

Action  Is  dtlmnitit  claim  ta  real  fraptrty. 

on  defendant's  default 1846 

Crtdilor'i  action  aeaintt  htiri,  tic. 

■beriff's  tee  on  execution  may  be  taxed  against  each  de- 
fendant    1838 

ap[K>rtioDnient  among  defendant! 1SS9 

fee),  etc,  of  commlsrionera  or  referee  to  admeasure 1612 

when    judgment   talien   against  one  subject    to   rigbls  of 

others    1G18 

by  grantee  of  lands  held  adversely,  suing  by  grantor 1601 

Fertcloture, 

on    dismissal  of  complaint   on    payment   of   interest  and 

part  of  principal  due 1634 

additional  allowance  to  plaintiff  in  forclosure.  etc..  3262,  3264 

taxation  of 2403 

on  foreclosure  by  advertisement 2401.  2402 

JUalrimanlal  actioits. 

award  of.  in  divorce  or  separation ITflf 

to  co-respondent  in  action  for  divorce ITGT 

Utckanie^  Kent. 

actions  to  foreclose  in  courts  of  record Mil 

in  courts  not  of  record 3411 

Partilian. 

where  sale  has  been  had IBTfl 

on  judgment  of  actual  partition 1560 

collection  against  unknown  owners  on  actual  partition Itma 

fwa  and  expenses  of  commitaionera 16((6 


Coal*  —  Cantlnned. 

IV.  Ih    iPBCiAL  *CTtOKi  — Continued. 

,-  by  BT  agaitist  ilali  vr  pubHc  olUctr. 


S-isS-.'":.' 

action,   by    people  aBJii'l    different  ^^^ 

judgment  miy  be  ta 

individual  liability  1 

V.  Oh  statb  wmis. 

'"nol'lo  e«ceed  S50 

on  prohibition  to  bt  awa 

not  to  exceed  JSO 

endantTnied  for  official  act*- .   S2SS.  325e 

arc  diKre(ionary 3*6 

to  be  awarded  as  on  motion OT6 

not  to  exceed  $50 

and  diibnrsementi 210 

VI.  Or  uoTioBS. 

77» 

lation  on  Iin3  judginent 


on  application  for  judemen 

proceedings  to  punisli  for  contempt  not  affected.. 


provision. 

no:  applicble  to  cost,  on  appeal ^ 

on  appeal 

d«i.agea  f 

on  appeal 

r  delay  by  way  of  msta  in  conrt  of  appeals   ,  32SI.  32S1 
brpilinfi.-'T^' iud^-nt  -for-  defendant  ir.'  ™.  ^ 

IX.  Liability  p 

INDEX. 

IX.  LiAmiutv   FOK  costs  —  Continued. 

tnosfcrn   of   cause  of  aciion S247 

igBinit  infinl  plainliff  collectible  -from  guatdUn  ail  lilem,  m*.  S2*» 

guardian  ad  liitm  of  infant  defendant  not  liable 47T 

poor  person  not  liable  for 461 

costs  lo  poor  person  payable  to  attorney 46T 

mction  by  poor  person  not  stayed  for  non-iAyment  of  costs  of 
tomer    aciion -161 

•rtitiBi  attornqr  for  pleading  scandalous  natter 545 

against    attorney IB 

liability  of  attorney  when  defendant   entitled   to  require   se. 


wfaen  person  recovering  deemed  a  judgment  creditor S432 

Snppltmenlery  praceidintt, 

to  judgmenl  creditor 245C 

to  judgment  debtor  £458 


vhen  awarded  to  defendant    SSSA 

againsi  defendant  on  trial  of  issues 3372 

of  guardian,  commiitee,  etc 3372 

on  appeal  by  plaintiff  from  judgoient  for  defendant 3.170 

when  awarded  to  owners 3372 

when  compensation  does  not  exceed  tOO 3379 

additional  allowance  lo  ownen 3372 

on  diiconHnuance. 3374 

For  appoinlmtnl  e(  cemmitiit  sf  incomptttnt. 

on  final  order  appointing  conunitlee 2330 

on  dismissal  of  petition  2330 

of  proceeding  on  behalf  of  state Z323b 

may  be  ordered  paid  out  of  recovery  oo  undertaking 2290 

practtdingi  la  diipoiiets. 

nt  of  costs  and  fees 2250 

nt  in  proceedings  founded  on  forcible  entry  or  de. 

ler. 2250 

2250 

Arbilralion. 

on  entering  judgment  on  award 2178 

on  vacating  award 2377 

liability  for,  on  revocation  of  submission 2384 

Ta  discover  dealh  of  life-ltnatit. 

when  awarded,  amount   2310 

on  dismissal  of  petition 2809 

Pnceedingi  by  iKioktut  debtors, 

on  contested  application  for  discharge 2107 

on  petition  for  exemption  or  discbarge  from  arrest 2103 


INDEX. 

Coala  —  CoBdnaed. 

X.  In   sticial   fiocexdihci  —  Continued. 

XI.  Sicinnv  TOR  COSH. 

when  drfendani  may  require , 

when  iwo  or  more  pliintiSi  sue 

order  to  give  security ...V 

requi«K9  of  undertaldoK 3ttt 

notice  of  Jattificatian 

sllovanee  of  underUliine  XHi 

dismissal  for  failure  lo  gli 

liability  of  altoTDCT  for  o 

In  fftttt  y»rk  city  (■«■«. 

notice  of  exception  to  aurctie* 31*8 

notice  of  juslifiiation KM 

XII.  Taxation, 

how  taxed J« 

clerk  to  insert  amount  in  judgment 3M! 

when  additional  allowance  to  be  computed  bjr  derk tac 

in  N.  Y.  aty''<imn'.'.V////////////.'.'.'.'.'.'.'.'.'.'.'.'.'....'.  SIK 

may  he  taxed  without  notice S2W 

notice  of  retaxation   3SW 

order  for  retaiation  aSH 

review  of  taxation   3W 

duty  of  taxing  officer 3M 

affidavit  as  to  dishurBemenW 3WT 

fees  to  be  taxed  on  demand SSI 

XIII.  Ik  eukkogate's  coukt. 

dijcretionary,  except,  etc  SEX 

only  actual  expenses  when  estate  less  than  (1,000 HBJ 

to  he  fi-iied  by  surrogate  and  inserted  in  decree 2S9 

upon  Of det!. WX 

collection  of 2SX 

on  motion  for  new  triat  before  surroiaK SXI 

may  be  made  payable  by  party  or  out  of  fund ZSK 

unsuccessful  contestant  of  probate  not  entitled  out  of  estate. .  SSS 

of  proceeding  10  compd  payment  of  funeral  estpenaea ZilS 

of  reference  of  disputed  claim  against  decedent's  estate S71S 

^  on  appeal 25*B 

from  order  on  motion  for  new  trial...... Zvtf 

discretionary  allowance  on  conteated  and  uneontestcd  decreei.  S5«l 

trial  fee  for  each  day  exceeding  two SSffl 

additional  allowance  for  preparing  and  •ettling  aeconnls 3H«£ 

allowaoce  upon  sale  of  real  property  to  pay  decedent'*  debt. .  UStH 

IlOO 


INDEX. 

VvatB  —  CoMttnaed. 

XIII.  Ik  subioomb's  coust  —  Continued. 

feci  of  apprliKr   2WS 

of  referoCT  swne  as  in  supreme  court 3586 

of  officers  for  Krvices  same  as  in  supreme  court 2066 

of  wiluesses  same  is  in  supreme  court 2B66 

lurrogate  not  to  charge  or  receive  fees 2667 

mileage  of  surrogate  for  taking  testimonj  oat  of  fourt 2G8T 

fees  for  copies  of  papers 2S6T 

XIV.  I»  JflTICEl'  couaTS. 

to  prevailing  parly  3OT4 

what  costs  consist  of ' 3074 

when  allowed  lo  neither  party 3075 

on  judgment  after  verdict  or  decision 3014 

on  judgment  of  nonsuit 301S 

on  dinnlisal  when  title  to  really  pleaded  by  plaintiff 2956 

on  demurrer. 3011 

■mount  limited. SOTS 

tamtion. 30T8 

increased  costs  in  action!  on  oflicial  acts 3079 

on  judgment  for  one  of  several  defendants 30S0 

recoverji  of  costs  wroaffully  collected 8081 

on  deciuon  for  person  answering  in  proceeding  for  sale  of 

caardiaii  Id  Utem  ~ol  infant  ^fendant^noV  liable !  ^ . !  ^  .! . !  ^  S8S8 

ices  on  attathment  for  defaulting  witness 2972 

payment  of »  on  service  of  itatiee  of  appeal 8047 

costs  below  included  in  disbursemenls  on  appeal 3060 

of  appeal  when  new  trial  ordered 3063 

to  whom  awarded  on  appeal 3066 

amount  of  costs  on  appeal 3067 

■ward  of.  on  new  trial  on  appeal 3070 

amount  on  new  trial  on  appeal 3078 

on  ofFer  to  compromise  after  return  on  new  trial 3072 

Ntur  York  ntuitidpal  court. 

on  appeal  lo  supreme  court   3213 

Brooblyn  junice't  court. 

on  removal  of  action  to  county  court  of  Kings 2934 


on  transfer  of  action  to  another  justice 31B2 

in  action  on  judgment 3164 


in  actions  on  assigned  claims   Wi 

by    trustee    502 

by  defendant  sued  in  representative  capacity  606 


D,g,t,ioflb,GoogIe 


INDEX. 

CoBBtFrclalm  —  Contluuca. 

■  on  dKidinfs  debl  in  aclioo  hy  cttutot.  el 

limitation  of  action  must  be  pleaded  in 

cannot  be  founded  on  title  tw't'^  ''1'  "dver 

kvctbI  counterdainiB  may  be  pleaded STO 

each  lo  be  separately  «laled 501 

equiuble  coiintereUim  may  be  pleaded WI 

verificalionof  counlerclaim  only ttl 

provisional  remedie*  on T31 

!*„  ."Vi™  for'dil°«™7^«Mio'n.' .■.■.'.".'.■.'.■.".".■.",■.■  ■ '.'".'. '.'".'.'.  iht 
:faar(e  jnnt  debtor  not  lened DM 


in  aetion  to  cfaarfe  jc^nt  debtor 
juitonenl  for  failure  to  reply. . . 


itriking  out  for  disobedience  to  order  for  diwovery  of  books,  etc    lU 
ieemed  action  for  pnrpoae  of  trial  by  jury 914 


demand  for  affirmative  relief  on 

judgment  for  affirtnstive  relief  on 

on  counterclaim  for  leu  tbao  plaintiff'i  dco 

In  w™  York  (iiy  eo%Tt. 

what  may  be  pleaded 

vhen  allowed 

when  neglect  to  plead  bars  action 

in  summary  proceeding  to  diipoaaeu 

Coaotle*. 

seal  of  county  clerk  seal  of 


f^^nf'-'---/^-^-- 


public  tuada,  see  "  MuMiciriu.  Couo- 


jurisdi 


1926.  IK* 

officers  on  causea  arising  before  their  lem.  1037.  Uffl 


action  brought  by  itate  for  benefit  of  county.. 
Cauniy  chargtt. 

at  calendar  


rno"gXher?'  ■. 


ccord  of  notices  of  pendcDcy  of  actloQ*. 
IIOZ 


Cooaty  OlepI^ 


■when  included  intern,  "clerk" 

::::::  1 

M 

13T 

inDual  return  of  changes  of  name 

duties  in  foreclosure  by  advertisement 2S90, 

docket  books;  docketing  judgments 

,  2380.  Mas,  33M 

1388, 

UHB-1S72 

lice's  1 

.  3^1.  !^ 

judgment  of  Albany  city  court  and  Trov  jiu 

i«uing  CTecutioo  on  ju.uVs  judgment 

bomestead  exemption  book 

'.'.'.'.'.'.     898 

,  2«1 

3286 

CDMBtT  Court. 

new  trial  in,  on  appeal  from  juitice'l  i»urt,  see  ' 
iHi  P««;  "  "  New  TaiAi." 

"Just 
ent. .. 

1C«    Of 

S231 

division 1340,  13ST 


always  open  for  buslneaa 3BB 

eoonty  judge  of  another  count]'  may  make  orders 3M 

appointment  of  terms   36S 

plice  of  holding  terms 366 

adjournment  of  term  to  another  place 35S 

publicalion  of  appointment  of  terms 3B6 

drawing  and  nolificstion  of  jurors SST 

clerks  to  county  judges  of  Kings 359 

appointment  and  rampenution  of  stenographers 3SS,  3flt 

flenographers  for,  in  Kings  county  3.'i9 

interpreters  for,  in  Kings  county 380 

n.  JiniSIlICTIOH. 

jurisdiclion 840 

letidence  of  domestic  corporslion ■ 841 

HOB 

V  ,OOglf 


INDEX. 

CoaBtr  Ctiwrt  —  Caatlaiie^. 


jurisdLcl 


e  guardUn  or  commitWe  to  agrte  to  partitioa..' 


over  applications  by  insolvent  debtors  for  discharse.  exemfi- 

tioii.  eic 2IfiO,  2188.  29)1 

■ppointraent  of  truMee  for  criminal  prisoner 2219 

over  peijon  and  prop*riy  of  ineonipetem  p«rions 340.  aa2U 

proeeedings  for  change  of  name WIO 

new-action  after  plea  of  title  to  realty  in  juiticc't  court 2W3 

account  of  dixrict  anomey  lo IBM 

non-ieddent  plaintiff  lo  pve  aecurity  for  costs 3208;  SUB 


III.  Povrtis  Ann  diiti 


slice  of  supreme  court  at  chamber*.  ■ 
if  supreme  court  juitice  over  acliooi 


disability  of  county  judge. 

may  appoint  tcmporarr  eourt^houit « 

deusnalion  of  temporary  jail  by 135.  136,     IM 

to  attend  drawing  of  jurors IDM.  lOW 

wEien  to  act  as  surronte  during  vacancy  or  disoUlilT a>H 

when  and  wbere  to  hold  (urrogate't  court 2906 

compensation  when  acting  as  surrogate HS9 

tx  parte  orders  by ,_. TJX    TTS 

maJi^u'wdwoTa"^"."..™™™.-.!". '.','.'.'.'.'.  SX 

power  of  jtldEe  in  special  pToceedin£s. ......................  HB 

to  remit  forfeited  recogniuoces 390,  3S1 

to  remit  fines  and  penallies 3S0,  SSL  3S3 

notice  of  application  to  remit  fine  or  penalty. . . .  35S 

discharge  of  person  imprisoned  for  non.pajmeni  of  6ne.  3B 

to  discharge  witnesses  arrested  in  violation  of  pririlegb  86S 

to  gnni  order  lo  lake  deposition  witUn  state SH 

to  grant  order  to  take  deposition  without  Mate.  -.,,,--  0tt 
to  issue  subpoena  for  witness  on  d^nsition  to  be  used 

lo  issue  habeas  corpus"  io  VtttiVy .-.'.'. .'.'.'.'.'.'.'.'.".'.".'  aiW»-3011 

to  issue  habeas  corpns  or  certiorari  to  inquire,  etc.  2D1T.  2018 
to  issue  warrant  lo  bring  up  pfisooer  about  to  be  ¥«- 

to  talte  ball  pending  appeal  on   habeas  corpus  in  qct- 
liorari 206O,  2(W1 

summary  proceedings  to  diiposses*  before 2234 

■upplementary  proceedings  may  be  brought  before 204,  3354 

to  supreme  court  on  disability  of  county  judge 3tt 

to  supreme  court  lo  change  place  of  Irial 343 

effect  of  order  of  removal 344 

appeal  from  order  of  remorol S44 

slay  of  proceedings  to  permit  removal SiS 

process,  undeitaliings.  etc..  not  imnaired  by  removal 3M 

ID,  from  local  courts  of  Hudson.  Utica  and  Oswego S30O 

from  justice's  court  to  Kings  county  court 2SU 
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y  apply  for  appointment  of  temporary  adminisrralor  IWTO 

s 3321 

■vtMons  rrlatinK  to  ihwilTs  bond  anply  to  actions  on  honrt, . .   IftRll 


>  in  Erie  county 


tniiuFcr  of  aecurities  01 
booki  of  account 


e  on  bond   for   failure 


II*«r<  of  AppcBla, 

L  Powiia;  terhs:  am 
■  court  of  record. . 


jrawer  to  make  rules 

timea  and  places  of  holding  U 
Dljr  be  held  in  any  building. . 

appcnatment  of  ollicer) 

clerk  of  court  to  give  bond... 


powers  and  oath  of  d< 

clerk  may  employ  aui -^.-.- 

appointment  of  apccial  deputy  c 

of  clerks  for  judges 202 

offices  tor  judfei   20S 

reports  of,  sec  "  Statb  Rifortu." 

fees  of  clerk 3300 

clerk  to  account  lor  and  pay  over  fee* 8283 

n.  JtlUSOICTIOIf. 

appcala  from  final  judgments  and  orders. ...................  190 

appeals  from  ordera  srantlng  new  trials  on  exceptions 100 

questions  allowed  and  certified  by  appellate  division 190 

no  appeal  in  actions  in  other  than  supreme  court,  etc,  unless 

certified. ISl 

from    unanimous    judgment    of    atfirmance    In    certain 

eases,  unices  allowed IBl 


HI.  Atteals  to.     Se4 
Oran  •(  ClBlBu. 
I.  CoBSTitHTioir;  J 


^OOglf 


OdPt    of  ClBlMia  —  COMllBBcd. 

I.  CoHsniuiios;  jddgm;    oiFicraa.    trc- 


ihtrifF  to  furnish  rooim..... g 

fees  of  sheriff  for  alleoding  seiiioni J* 

expense  of  procuring  teslimony  on  comnuuian ^ 

report  to  legislature  *; 

annual  report  to  comptroller JIJ 

•alary  of  judges   ;^ 

of  oflicers. ^ 


luperintendent  of  puUic  works  to  aEiist  in  canal  claisi.. 


payment  of  judements  ..  ^ .  ^, ...'...,.- . 
IDdgment  bar«  further  claim  or  demand. . 

lien  of  iudgrnent  on  real  property 

docketing  judgments  of,  in  county  clerk's  office. . 


Ill,    ATflALS  KOU. 

from  orders  and  judirmeots  J2 

lime  of  taking  appeal W 


punishment  of  contempt,  see  "  CoMTEurt  or  Comt." 
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L   GlHiaAL   raOVTEIOHl. 

referred  to  in  thi>  act 1-S 

jurisdiction  and  powers  continued i 

tittingi  to  be  public,  except,  etc- .-.,.-.,..,...-,,.-.-.-....  5 

not  10  sit  on  Sunday,  except,  etc 6 

idJDurnment  on  Saturday  to  be  over  Sunday 8 

action,  etc,  not  diKontinued  by  vacancy  in  judge % 

judge  out  of  office  may  settle  case  or  exceptions 20 

HKcial  proceeding  before  one  judge  continued  before  another 

in  Xew  York  and  Kings 26 

seals 27-80 

Jdjournments. 34-38 

atlendant!' '.'.'.'.'.'.'..'.'.'.'.'.'.'.'.'..'.'.'.'.'.'..','.','.'.'.'.'..'.'.'.' S6W 

summons  must  specify 417 

amendment  of  returns  by  subordinate  courts,  etc 72S 

what  included  in  "body  or  officer"  In  provisions  it  to  cer- 
tiorari to  review,  etc 3146 

II.    CODKTS  or   KECOU). 

■  power  to  issue  subpcenas  to  witnesses 7 

to  nuke  new  process  and  forms  of  proceedings- , 7 

•eals  in  use  continued 27 

rooms,  fuel,  etc..  to  be  furnisbed 31 

pnniilimenl  for  sale  of  liquors 33 

adiournmeni  to  future  day ,14 

of  term  for  absence  of  judge 35 

of  term  by  direction  of  tudge 3l) 

trials  elsewhere  than  at  court-house • AT 

governor  may  change  place  of  holding 3S.  M 

judge  may  change  place  of  holding M 

adjournment  of  actual  aei«on  to  another  place 41 

change  of  place  for  holding  in  citr  of  Mew  York 43 

trial  commenced  may  be  continned  berond  term 4B 

sSeriff  to  act  as  erier.'.'.'.'.'.'.'.'.'.'.'.'..'.'.'.'.'.'.V.'.V.'...'.'.'.V!!! !!  n2 

attendants. [IS-OD 

III.  Cooan  HOT  OF  iicotD. 

enumerated 3 

limitation  of  action  on  judgment  of 3R2 

attempt  to  commence  action  in.  under  statute  of  limitations^. .  4no 

jurisdiction  of  action  to  foreclose  lien  on  chattel 1737 


of    decedents,    see    "  Djcedents"   K 

Apminietrators." 
tern  delined  in  surrolEate's  praclice. 
publicMioa  of  ordei'  to  present  claim 
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:re«ltava>  Actl«aa. 

t.    BV    JUDOUIHI  OEDIIO*  TO    DISCOVER    AND  A] 

jurisdiction  of  county  court 3« 

mBintainable-on  return  of  execulion  uns»tis5ed '. 1«71 

to  rnch  surplus  value  of  homeslead JUtt 

do«  not  lie  againal  domestic  corporation 1879 

relief  procurable  in   ISO 

joint  property  may  be  leacbed IKl 

property  excRipi  from  execution  cannot  be  icach^i ]S» 

trust  fund  created  by  Ihird  perHin  cannot  be  reached ISn 

earnings  within  sixty  days  cannot  be  reached I8» 

to  what  couniy  execution  must  have  issued ISU 

what  proiierty  may  be  reached ISil 

interest  in  executory  contract  tor  land  may  be  reached JKt 

how  interest  in  land  conltacl  applied ISTi 

temporary  injunction  restraining  transfer  or  payment TBTI 

receiver  may  be  appointed IPTT 

how  discovery  compelled   18W 

cancellation  of  notice  of  lis  pcndcni  on  security IS>4 

when  action  lies  .-..,.._. .■■■:--, ••* 

neglect  to  present  claim  docs  not  impair  right  of  action 1831 

Ataiiii  legaltts  and  nezi  ef  Inn. 

"  next  of  kin  "  defined IBTt 

.apportionment  of  recovery  among  defendant* JSSt 

apportionment  of  eoaU  among  defendanti. .«'.......,...  183S 

ahcriiTs  fee  on  execution  nay  be  taxed  against  each  de- 
fendant   ISM 

recovery  against  one  only  limited  to  proportionate  share.  IMO 

requisites  to  recovery  against  legatee 1S41 

action  against  preferred  or  deferred  legatees 1842 

requisites  to  recovery  against  preferred  legatees ISC 

Against  heirs  and  devisees. 

liability  of  heirs'^and  devisees 1M3 

"  of  "etters^T* . .  .*'. . .". . . ." .'."".  ° I**^™  IRH 

stay  pending  application  to  sell  realty  to  pay  debts IMS 

dismissal  on  decree  for  tale  of  realty  to  pa/  debts IStt 

election  to  prosecute   action    notwlthstandinc   decree    for 

sale  of  realty  to  pay  debts liMB 

action  to  be  Joint   IfM 

recovery  to  be  apportioned . .  IMT 

requisites  to  recovery  against  bars IMS 

account  of  executor,  etc,  evidence  of  insufficiency  of  as- 
sets   1«S 

requisites  to  recovery  against  devisee ISO 

recoverin  from  peraonally  to  be  deducted 18S4 

devisees 183rt 

complaint  must  describe  lands  with  common  certainty  and 

stale  value IKil 

judgment  to  direct  collection  from  realty  not  alirned  by 

Hen  of  judmneni  on  realty  not  aliened  1^  heir  or  deviwe.  1S52 
judicment  not  lien  on  realty  aliened  before  filing  of  notice 


I  judgment  when  land  aliened.  ■ 

lot  suspended  by  infancy 
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INDEX. 
fTredltoFn*  AelloBB  —  Conllnaed. 

U-    ACAIflST    DUTOl's    HUT    OP    KIN.    LEGATEE*    ETC-' —  ContlDlied. 

Agaiiul  luxri  and  drviitti  —  Continu 


litbility  for  debt  expr 
•nrral  provisions 


I  suspended  for  one  yeir ISSS 

uly  ckareed  on  realty  not  afiecled.  18GB 

„  debts  of  deeedent 18(15 

1     ;..id  prior  claims  excecilins  value  of  properly  a  defence.  18Se 

defendant  eniiiUd  lo  credit  for  prior  or  equal  claims  paid.  1897 
[Clief  wben  defendant  takes  or  tnbcrits  in  more  than  one 

capaciiy 1860 

CH«r. 

Dot  to  practice  as  attorney , 63 

iherifi.  etc.,  may  be  required  to  act  as 83 

need  not  (llend  trials  at  chambera 238 

at  term  of  appelUte  division 'Hi 

C*lmH  ttnd  CrlmlnalB. 

puniihmenl  of  crimes  created  by  act 3343 

See,  Bin,  "  Miickuiamoe.'' 

criminal  action  defined  3336 

civil  and  criminal  remedies  not  merged 188S 

trial  may  be  continned  beyond  term. -       45 

preference  of. ?90 

civil  pleading  not  to  be  used  ai  proof  in I>33 

depONtion  in,  for  use  without  the  state 914 

applicaiinn  for  appoinimeni  of  tttutee 2318 

when  appbcalion  may  be  made 2319 

to  what  court   2310 

vbo  may  apply  2230 

creditor  applicant  to  relinqaiah  seenrity 2221 

contents  and  verification  of  petition 2222 

■ubpana  to  enable  petitioner  to  make  petition 3232 

copy  of  sentence  to  be  presented  with  petition 2223 

order  appolntins  trustee   2224,  323B 

order  to  show  cause 222* 

service  of  order  lo  show  cause 2324 

payment  of  debt  or  security  therefor 232!S 

title  vested  in  trustee  2226 

exemplified  copy  of  order  may  be  recorded  as  deed 223(t 

removal  of  trustee 2227 

appointment  of  new  trustee 2227 

support  of  wife  and  family 2228 

surrender   of  properly  by  trustee  on   death    or   discharge  of 

prisoner 3238 

applicable  to  prisoners  sentenced  before  enactment 22S0 

lit.  Civil  uhedies  sy  and  against  ceiiiinals. 

convicted  prisoner  to  give  seturity  for  costs  as  plaintiff.  8308,  3368 


under  sentence  for  felony., 
ring  up  priwner  to  testify, 
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INDEX. 

Grlm«  aa«  CrlmlnalB  —  CoMtUiscd. 

III.  Civil  uuediii  n  and  acaihst  oihihiu  —  Continiied. 

attMhmcnt  in  contempt  not  to  isaue  agaiiut  pnfionct  ■ . .  - - 

'punis^bfc"civillyr.    ".".  .^". ,  °" 

priioner  ^sy  be   commitled   for  civil  contempt  on  diiclu 

priuner  produced  on  taabeaa  corpu*  to  answer  for  conte 

to  bt  [(Rundtd  

civil   punUhinent    [or  conlempl   does   not  b*r  indictment 

IV.  DISOUALIFICATIONS  AND   DISABILITIES. 

nisp«uion  or  nmovsl  of  atti 

incompetent  to  receive  letters 

conviction  doM  not  disqualif.     

may.  be  used  to  impeach  credibilit^r  of  wttneaa.. 
witness  not  required  to  give  teatimonjr  tending  to  acci 

defendant  imprisoned 

imprisonment  interrupti  linritatioo  of  action  for  real  prgpen;.    XH 
disabilitjt  by  laprisonment  for  crime  accepted  fm 

deception  of  impriaonment  from  llmitatioa  of  action  for  doner.  IW 
limitation  of  time  to  apply  for  certiOTari  to  review  deienniiu- 
tion 3US,3l3e 

Criminal  Converastlon. 

included  in  term  "  ptraonal  injnrr  " — 

corapelmcy  of  plainriTs  wife  to  leslify Wl 


deemed  assets  in  hand*  of  eieculor,  etc 

leave  to  defendant  to  commence 

jurisdiction  of 

original  and  cross-actions  to  be  tried  together.. 

tenant  by,  necesiary  patly  in  partition... 1S» 


indivlded  sbap 


ItlO 


INDEX. 

I.  AMmutHt  0'  —  ContlDBed. 

notice  of  luniment  lo  defendant  in  default.. 

demand  for  notice  ■ 

on  judgnient  abiolutc  of  court  of  appeals. .  - .  - 

II.    MlIICATIOM. 


pleading  nutlet  in  iniligatioi 

limilation  of  action*  for  injury  ro  property  or  perion 382-386 

of  anion  for  encroaching  wall 1480 

order  of  arrest  in  action  tor M9,    BGO 

when  part  only  of  iUtutory  penally  recoverable 1898,  1964 

■pecial.  need  not  be  alleged  or  proved  on  slander  of  female. .   1908 
action  barred  by  payment  of  fine  on  contempt  impoaed  ■■  in- 

deranity 2284 

measure  ia  action  for  causing  death  by  negligence I9M 

on  vacating  injunction  «]T,  tXa,    624 

Offer  Id  liquidate. 

offer  conditionally. ™ 

costs  on  refusal  !  I!!!  I!";!^!"!;!!!!!"!!!!".  !•'-■-■     TOT 

VtMotiout  iutU. 

in  name  of  fictitious  party 1900 

in  name  of  another..V. 1900 

iTcble  and  increased  damagea  for 1901 

Ataliui  wiiKtu. 

for  disobedience  to  subpOEoa SS3,  ^MB 

Oh  bonds,  utidtrtakings  and  rtc^gnuaitcts. 

inaction  on  bond  far  iail  libertiea 16S 

measure. 167 

on  penal  bond   191B 

on  forfeited  recognisance  1966 

for  breach  of  bond  or  contract  in  action  In   N.  Y.   dly 


tor  vitliholding,  tnay  be  recovered  in  action  tor  dower. . .  1 

measure. ^ 1800,  1 

recoverable  against  grantee  of  husband 1 

when  property  claimed  in  severalty  ..............  I 

against  heir  who  has  aliened  land 1 

B}ieiiimn. 

what  recoverable. 1 

rents  and  profita  part  of 1 

wtasfactkai  of  damages   for  encroaching  wall  transfers 

Htle. 1 


INDEX. 

DUUIRC*  —  CoatlBOfd. 

III.    SSCOVEIT    in    ACTIONS    AHD    SPUIAL  nOCBEDiaCI - 

asdertsining  on  def«ull   ™ 

veriift,  tic.,  io  lUIC '2 

ror  dcprtciation  o(  ch»ttel  by  dctcndut •■  ij^ 


Trustm  holdini  avtr  ailliavl  constnl 

Aclion  to  determUe  claim  la  ml  property. 

for  withbolding  poiKssioo  

Uandamtts. 

on  Bltemitire  tnandamiu  

^fOHWl  uturptr  ef  tIRct. 

Aclioti  by  tlalt  for  public  fundt. 

for  miuppropriatiDe  public  moneys  rttt  In  peofile... 


e  of  ■n»B 


for  willfully  tcning  animal  it  lirfc-  - 
— ■"—  — ' —  — -eral  animals  treapaaa. . 


Ik  juatict't  court. 

jurisdiction  oref  aetioni  for 

in  reple*in 

must  he  fixed  by  Tcrdict 

liability  of  deliaquent  witness 

IV.    Fo«    OWICIAL  oa    QUASI-OFFICIAI.    ACTS. 

for  irrcKularity  in  sale  of  nalty  on  execution 

for  Uking  exempt  property,  are  eumpt  from  cxecDtioa.... 

for  bribing  or  njBkmg  gift  to  juroc 

against  juror  for  taking  gifl, or  bribe.... 

V.    DOUBU;    IKEBLE    AND    INCSIAStn. 

jury  to  find  single,  and  court  to  increase 

decision  or  report  to  specify  single,  and  direct  jndgmul 

increased  damages  not  to  carry  incrMaed  costa 

double,  for  concealing  or  withholding  attached  property... 
treble  for  failure  to  separate  priioners 


r^«ngle^for^ci 

-Dd  iricrcascd  i 
for  isldnt  illeg 


for.  fori 


and  JudcnenI 121 


Ontli. 

Ltp 

ditposilion  of  lunatic's  property  on  death 

2344 

dath  of  wltuesalo  will  lo  be  shown  on  probate 

proof  of  handwriting  of  deceased  wilnesi,  to  will 

I.  Action  fob  davaoh  fo.  causiho. 

alty. 

2T70 
3619 
2620 

"not  of  kin"  defined 

ISTO 

1903 

■:." 

M 
3062 
SOM 
940 
SIDS 

n.  Effect  oh  finding  actions  akd  ntoctiDiRcs. 

1.  Of  iuitt. 

continuance  of  tpecial  proceeding  before  sueceiWT 

filing  undertaking  on  death  of  juitice 

hearing  appeal  without  return  on  death  of  juatice. . 

proof  of  j'odgment  after  death  of  juitice 

2.  Of  altertuyl. 

•erricc  of  notice  of  appeal,  when  attorney  dead. . . . 

S.  Of  f'l'*'-    See.  alto,  "  Abatement  and  Seviv 
BKiM-al  provisions  not  to  affect  special  proyisii 

of  party  jointly  liable  not  discharged.. 
'  ■    il  by  death  of  defendant. . . . 


of  menibw  not  to  a: 
emuse  of  action  in  replev: 


ibated  by  death  after  verdict,  ei 

ime  within  which  action  is  to  abate. . 

-e  by  or  against  survivors 

leath  of  sole  party  ....................... 


•ucees»r  of 

ublic  o 

flicer,   receiver  or  t 

nisiee  may  eon. 

lion  of 
bring 
f  adtni 

proceedings  (o 

n  party 

ion  of  party  io 

nee  of  action   on    death  of  defendant  joii 


INDEX. 


II.  Effect  on  rsHDiHa  actiobs  * 
S.  Of  fanica  —  Cootioued. 


effect  of  enttjr  of  judBmeiit 


eath  afler 


n  to  »et  asitli  iudpioenl  after 

fion  of  tiiti«  of  hnr.  «tc..  to  appeml.. 
laft. 

._.     of  ■ 


■PP«1  after r— .,  -    - 

faitute  to  lubslitute  on  death  of  partj 


proceedings  in  surrogate'!  court  on  death  pending  appeal.  SSn 
revocation  of  sabmiuion  to  arbitration  by  death   before 

award SMS 

proceedings  In  arbitration  on  death  after  award 3381 

4  At  olTtctint  ixtcalhni. 

new  enecution  on  death  of  debtor  after  arrest IW 


iaauance  and  levy  after  death  of  judgment  debtor. . .   1370-1181 
leave  to  issue  for  possession  of  real  properly  after  death 

of  defendant DTI 

enforcing  eiecution  on  death  of  sheriff IMS 

conveyance  on  death  of  sheriff  afler  sale  on  execution KTS 

on  death  of  coroner,  etc.,  after  sale  on  execntiaa..  Kit 


of  deceased  person,  see  "  Decedents'  Estates." 

.  De«ed»BtB'  Eatatea. 

See,   also.   "  Exkcutobs  and   ADUiHisTaATOis; "    "Lbtto 
op  Admikiitrjltiok;  "  '•  Lettebs  Testauknimy;  "  "  Scs 


Ions  by  or  against  eneculor  or  admioislriilor,  see  "  ExactrToas 
■isdiciion  of  surrogate  over !■ 


pending  action  tor  paititioii,  dinribn- 
xcepted  fron  jnriidictlaa 
ill  excepted  froni  jurisdie. 


construe  or  eslabllsb  wilt. 


lility  of  persons  takinf^  iHssession  without  aathority WW 

wrs  of  temporary  admin istralor  over  real  property 2Bi5 

n  "assets"  defined  3B1* 

It  deemed  assets  and  personalty STU 

ortionment  of  rents,  annuities  and  dividendi tOP 

1114 


INDEX. 

I.  Piormn  and  assets  —  Conlinutd. 
iJtchntgc  or   bcquPSt  of   demand   as 


•tie  of  UTicollMtible  demands  and  assets 2T18 

J.  Invenlcry  end  apfraiial. 

appoininifnt  of  appraisers  2711 

■ppnisal ZTll 

inventory 2T11 

contents  of  inventory  2TM 

mppletnenUl  inyentory  of  lubHauently  discovered  prop- 
erty   2714 

return  of  inventory  2715 

compellinc  return 2718 

attachment  for  diubeyins  order  to  return 2Tie 

lialiility   of   eiecutor.   etc.,    for    uncollected    demands   in- 
cluded in   inventory _. 1833.  1834 

against   eiecutor,   etc 1832,  1634 

2.  Proccedi«ti  lo  diicm-er  properly. 

petition  and  affidavit 2707 

to  whom  petition  presented  in  surrogate's  absence Ii7l« 

citation  .  ' !?. 2707 

order   requiring  attendance 270S 

wrvice  of  citation  and  order 2708 

eumination 270(1 

punishment  for  refusal  to  answer 2700 

dismissal  on  verified  answer  claiming  title 270D 

decree   to    deliver  property 2700 

seeurity  It.  prevent  decree  2710 

enforcing    decree    (or  deliverr 2710 

warrant  to  seiie  property 2710 

when  ejiecutofa  or  Bdminisiratori  neeeisary  parties 1S33 

direction  for  sale  free  from  lien  of  debts IKW 

payment  into  court  on  sale  in  partition  free  from  debts.-  1.138 

withdrawal  of  shares   of  proceeda 1638 

II.  Cuius  and  oeits  against. 

•••khts"'  defined..!"!"!!;!'"";"""!'"!"!'!"!!!!'!!  2.114 

judgment  entered  after  death  of  parly  establishes  debt 1210 

debt  not  discharged  by  naming  debtor  as  executor 2714 

decedent's   really    not   bound   by  judgment   against    eiecutor, 

unless,    etc .1 833 

judgment  againslheir  or  device  bars  aclinn  against  eiecutoi.  1821 


procedure   on    reference. 2T1R 

powers  and  compenMtion  of  referee 2718 

costs  of  reference 2718 

judgment  on  teference   3718 


INDEX. 

DreedcatB*  Bntatcn  —  CoBtlniird. 

II.  Claius  and  deits  AGAiKST  —  Continued. 

L  Frosf  OHd  aditulmiM  of  claimi  —  CoaUxoiti.  ' 

comproiniiina  or  conpouadint  cUimi Zill  j 

mem 2719 

rejected  cliiiDi  under  $00  excluded  from  juBlice's  court..  i&Si  | 

a.  Ordlr  of  friftrtnct  of  itbtt.  ' 

order  of  preference 211S  , 

funeral  eipenieB  preferred  otu  all  other  elaim* 2T3  I 

action  asunst  executor  does  not  give  preference 3TIS  , 

renia  may  be  preferred  lo  benefit  eiUte 2719  , 

S.  Comprlling  faymnt. 

when  petilion  to  Ik  dismisied g72i 

proceeding)  lo  compel  payment  of  funeral  expenses 2T3I 

III.    SkLF    or    BEtL    riOrESTT    TO    PAY    DBItl.       SCC    "  SALK    Of     RSU,  | 


proceedioc. . . . . . 


revocation  of  lelteri 2603.  2tnS 

eneculor,  etc.,  of  deceued  executor SMG 

ermediate    accouolini 3iSS 

len  judicial   lettlement  may   be   required ZtM 

temporary  adminitlralar  may  be  compelled  at  any  time ZI36 

LO  Miay  petilion  for  compaliory  accountioff ■ Z73T 


lachment  for  disobeying  order 

iDoIementarv  citation  on  compuliorr  accounting. 
tary  and  compulsory  accaun 


Toluntary  oi 


increase  and  decrease  lo  be  aecannted 


ing  party.. 


■    cnmmi"iiiin  not  alloirrd  when  will  nrovides  compensation ....  VTXi 

executor,  etc..  may  prove  claim  against  decedent 7^ 

'       statute  of  limilalions  suspended  a>  to  claim*  of  execqlon.  etc.  K31 

effect  of  iu(:icial  settlement 2742 

decree    for   payment   and    distribution TiO 

V.   pATtlXNT    or    LFrACIES:    DinRiaiTTTOH. 

"next   of  kin"    defined 1870.  2SH 

esemplion    fnr    widow    and    children 2n.t 

pr«redLn|i>  for  neglect  lo  set  apart  exempt  property 2721 

action  by  child  born  after  will  or  by  witness  to  win  to  recover 

share   of    properly IMS 

judfrmenl  of  divorce  destroys  right  fa  dictribulive  share.  mO,  I7I» 

when  legacies  payable JIH 

1X16 


INDEX. 

deBts'  BstatcB  —  Coattn«ed. 

Paymemt  or  Luuciu;  Dii-niBuriOK  —  Continued.  ' 

■balnnenbof  Iccaciei  for  insufficiency  of  assets 2T21 

order  of  diitribation 2T32 

vben  nml  of  kin  of  deceued  huibind  or  wife  deemed  alio 

nut  of  kin  of  deceued  2T32 

advancement!  to  be  included  in  distribution 2T33 

wiiat   deemed   in  advancement 2T33 

distribution  of  estsiei  of  marriHl  women 2T34 

deliver)'  of  property  in  lieu  of  money 2TM 

retention  of  money  for  cUima  not  due  or  in  litigation 2T4B 

payment  oriegacy  or  share  of  infant 2T46 

^2™™  !'''". °'..""^"?!'.". !"'"". ?°..''.'.^l'!.'."'.'',."'"  274T 

trisl  of  claim  to  ihare  of  unknown  person S7« 

payment  to  county  treasurer  afler  two  year* 2146 

petition   to   compel    payment 27S2 

citation   on   petition 2722 

when  petition  to  be  dismissed 2T22 

decree  for  payment  on  giving  security 2TtS 


excepted  from  jurisdiction  of  justice^a  i 
neglect  to  present  claim  doea  not  imps 


"neit  of  kin"   defined 18T0 

may  be  against  one  or  all 1888 

apportionment  of  recovery  among  defendant* ISM 

apportionnient  of  costs  among  defendants 1830 

■herilTs    fee   on    execution    may    be   taxed    againlt    each 

defendant  ISSB' 

recovery  against  one  only  limited  to  proportionate  share.  1840 

reqniiitei  to   recovery  against   legatee 1S41 

action  IgainsE  preferred  or  deferred   legatees 1842 

requisites  to  recovery  against  preferred  legatees 1842 


Afiriml  hnrj  and  dtvittei. 

might  within  th'rei 


-N.  liability  . 
>nol  to  br 


of    letlen 

May  pending  gppllcation  to  sell  realty  to  pay  debts 1846 

dismissal  on  decree  for  sale  of  realty  to  pay  debts 1845 

election    to    prosecute    notwithstanding    decree    for    sale 

.    o(  realty 1845 

must   be  joint 1S48 

recovery  to  be  apportiotied 1847 

requisites  to  recovery  igaintt  heirs 1848 

account    of   enecntor,   etc.,    evidence   of    insufliciency    of 

requisites  to  re^vvery  against  devisees 1849 

recoferies  from  personally  to  be  deducted 18&0 

against  devisees. IRBO 

judcnent  to  direct  collection  from  realty  not  aliened  by 
defendant  1«>5 

preference  of  lien  of  judgment   over  individual   debt  of 
defendant   1852 

Judgment  not  Hen  on  realty  aliened  before  notice  of  lu 

ftntlent  or  entry  of  judgment 1S53 

HIT 


INDEX. 
Deaedeuta'  Kalale*  — 'Contlaocd. 

*/I.    CUDITOl'l    ACTION    AOAIHST    NEXT    OF    KIR, 

Agaiittt  hiirt  and  dtvistrt  —  CDntinuec 
personal  judgment  wben  landa  alien 
Action  not  aiupended  by  ii  ^ 


liabilitr  for  debli  charged  on  realty 


lUBpendcd  for  otie  year-  - 


ir  eqoa]  clsimi  paid  bjr  d 


D«clt. 

Dcelal»>. 

on  reference  of  whole  iuue.  report  of  refeiee  scauds 
«bat  to  contain  on  trial  of  nbole  luue..../ 

":::: 

lOCt 

to  ipecify  single  damages  and  direct  judement  for  d 

Hible  or 

to  direct  final  or  interlocatorr  judgment  to  be 

.    maj- direct  final  judgment  on  (an-rew  plead  or 

ntered 
vnend 

ion 
vm 

ssn 

Jh  city  cmrf  ef  Ntv!  Yerk. 

form   of 

:nTi 

n  statias  findingi  of  fact  a 


time   limited    for  decision   of  motion    for  or   to  vacitB  pro- 

Tisiona]    remedy m 

when  to  be  rendered  or  liled lOIB 

new  trill  for  failure  to  file  within  time  limited 1010 

coats  upon  new  trial  for  failure  to  file...; 1010 

time  for  filing  in  city  court  of  New  York!.!!!!!!!!!!!!!"!  am 

action  for  wrong  does  not  abate  by  death  after  dediion  made.  TW 

entry  of  judgment  on  death  of  party  ifter  deciaion TBI 

void,  if  rendered  after  party's  death TS 

entry  of  judgment  on.  when  whole  issue  referred 1328 

Interest  from  time  of  making  to  be  included  in  jodgmant UK 

to  be  inaerted  in  judgment-roll UH 

1118 


INDEX. 

I>«cli>IOB  —  ContlnDed. 

III.  EieEPTiONS;  AppiAt.  -  Sm,  *Ua,  "  ExcBnioiii" 

USA  not  requirrd  on  appeal  od  exceptions  1o  decision.,. 

questions  reviewed  on  appeal  from  short  decision....... 

JDdgmmt  on  atipeal  from  judgment  aa  ibort  decision.. 


Sttt  Also,  "  Admissiohb." 

of  party  not  BuScienC  ground  for  snnulUog  nuirriage 1T63 

"  decree"  in  SDrrogHte's  proceedings  defined SSGO 

Sec,  also,  "  Cohveyamces." 
appointment  of  guardian  by,  we  "  Guardtah." 

appointing  guardian  to  be  recorded 2851 

convcTanccs  acknowledged  or  proved  admissible  in  evidence....  9^ 

lecord.  or  certified  copy.  Bdmisaible  in  evidence B3S 

(cknowledgment,  proof,  record  or  certified  copy  not  conclasive. .  836 

proof  on  oalh  of  interested  or  incompetent  witness  not  sufficient.  9B6 

demand   for  admission   of  genuineness  of T35 

costs  of  proving  after  deoaod  for  admission  of  genuineness T3B 

of  land  without  the  state  admisBlble  in  evidence,  when,  etc 048 

"'^™b1="in"  evid^' ..!"..  "".'T*.".™.  '"..!'"....?.'..*."..  047 

tBra  of  conveyance  of  property  of  infant  or  ineompetenl 2358 

on  sale  of  property  to  pay  decedent's  debts 2rnV2T78 

•bcHITs  deed  on  sale  of  realty  on  execution 14Tl-14Tlt 

relates  back  to  time  of  sale  on  execution 1440 

when  clerk  may  enter  judgment  by 1212 

on  default  of  answer,  judgment  not  lo  eicged  demand  for  relief.  1207 

entry  of  judgment  by  clerk  on   veriticd  complaint 1213 

by  clerk  on  unverified  complaint 1213 

judgment-rDll  on  entry  of  jadgment  by llilT 

notice  of  application  for  iudgment  on,  in  N.  Y.  eiCy  court 3181 

no  appeal   (com  judgment  or  order  by 1204 

judgment  by  default  in  ejecimeni  conclusive  after  three  years. ..  lG2a 

defendant  in  T><rtiiion  cannot,  under  section  446,  defend  judg- 

judgment  by,  in  action  to  determine  claim  to  real  property 1045 

recovery  of  dower  by  default  of  ^ardian  of  infant lAnT. 


proof  on  default  ir 


1757 

y  reference  or  inquiil- 


relief  within  one  year  against  judgments,  orders,  etc 724 

new  trial  on  appeal  from  judgment  by  default 8064 

plaintiff  to  prove  case  on  defendant's  default 20R8 

proof  on,   after   order  of  arrest 2003 

11 1& 


INDBX. 

S«,  ilio,  "  Ahindmiht;  "  "  Histaee.** 

Bspptring  defccU  in  proceedingi 


•SecEcd  bj. . 


wpplyinj  dcfccu  to  perfect  appeal  fr 
mar  t>e  designiled  by  fictitious  name 


II.  Neciiuit  AMD  morn  rAiTiD. 

III.    DiTIHCU  AHD    FLEADIHOl.       ScC  " 

DellaitloBB. 


as« 

»»» 39U 

body  or   officer 21*fl 

elcrii SWS 


failure  of  proof Ml 

final    order aW 

foreign    corporalion SWJ 

funeral   expenses ZM9 

Bcoeral  and  special  verdict IIW 

incompetent  person*. 212D 

inheritance SSit 

intermediate   aecoont SSlt 

inleslate  2SI4 

-"J— eni 


judimienf 'l2i».  SS«    , 

judgment  — 


S 


.   1870.  leos,  2GI4 


2B14 

personal  injury JIS4S 

pcTKHial  propatr 2SI4 


.  2614.  3358,  R398 


"AKSwm;"   "  ComhjHBT;  "   "  Covntuclaiu." 


a  of   documcnl   after   demand   for 


to  be  subscribed  by  attorney. 
■ppesrance  o(  defendant  b;. . 

pleadinx  of  defendant 

service  of.  before  expiration 


grounds  of  


DMn;.^:b,  Google 


INDEX. 

D«Hiirrer  —  Conttifaed. 

II.  To  AKiwm. 

to   partial   defence   in '.'.'.'.'.','.'.'.','.'.'.'.'.'.'.'.'.'.'.'.'.'.'. 

to  counlerclaim,  groundB  of 

■nu$t  ^ecify  grounds  

for  lack  of  capacity  of  defendant  lo  recover.  ■ 

III.  To  UFLX. 

when  defendant  may  demur - --.- 

IV.  iB 


order  for  trial  lo  be  served  with,  in  action 

againin   c. 

decision  need  not  find  faiti 

to  direct  final  or  interlocutory  judnne 
may    direct    final   judgment,    on    7ailu 

re    to    plead    or  ^^ 

VI.  Pleading  oveb;  auewdmbnt. 

>mend^ent  on  decision  in  justice's  court... 
Denials. 

See  ■■  Answm;"  "  Re»lt." 

3839 

Deposit. 

See.  also.  "  Paymebt  into  Covbi." 

in  lieu  nf  undertakinB  on  appeal 

Oepoiiltlonii. 

1308,  3S1S 

rk 

for  aw 

S171 

may  order  testimony  of  infirm  witnen  to  be  taken  before 

rt....  IS38 
surro- 

order  of  reference  by  surrogate  to  lake  teatimo 
ness  in  another  county 

y  of  infirm-wit- 
3541 

lilion  for  use  in  inother  «i 
1123 


INDEX. 

I>cvml(l«BB  -  -  Contlnnrd. 

to  tike  tntimony'  of  hospilal  phytidini  in  ulioi 


»pplie»  to  surrogati'j  court 2538 

whose  dcpoiitions  mar  be  taken 8T1) 

u  whoK  inatance  taken 8T0 

of  witnew  not  a  party fUl 

application 872 

eODlent*  of  affidavit 872 

to  whom  applicUion  made 8T2 

to  examine  oflicers  or  directori  of  corporation ST2 

production   of  boi^s  and   papers   oE  corporation . .  -  ^  - .  ^ ,  ^ .  - .  S72 

order  for  examination , 873 

ioiuHe/  '.  .   ..'. '. 878 

time  of  service  of  order 873 

witnew  f«5  to  be  paid  or  tendered 87< 

compelling  attendance  of  wilnen 87-1 

service  o?  order 87ri 

emmination  of  witness 876 

eommitment  for  refusal  to  be  examined  or  to  answer 876 

adjournment  of  examination 876 

examination  of  pHsoner  for  felany  diitcretlonary  with  jn<^. . .  877 

E reduction  of  prisoner  under  sentence  for  felony 8T7 
abeas  corpus  to  bring  up  prisoner  to  testify,  see  "  Haieas 
CoapuB.''^ 

stipulation  for  ilenosilion  by  consent 87D 

subpona  on  slipuiation  far  examination 879 

rules  for  examination 880 

manner  of  taking  and  returning  deposition 880 

refusal  to  answer  before  referee 880 

may  be  read  in  evidence SSI 

witness's  inability  to  allend  must  be  proved 882 

tb^Hti^ns  ma"be  ^A^'^V  iriai '.''.''.'.'.'. 'I  .'.\.'.'.' '.''.'.'.' '.'.'.  883 
orninal    affidavits   presumptive    evidence  of   compliance   with 

statute   884 

for  u«e  on  motion R8S 

affidavit  for  deposition  to  be  used  on  motion 8SS 

sut^Kena  to  witness  on  order  for  deposition  on  motion 885 

served 886 

applies   to   surrogate's   court 2K« 

when  commission   to  issue 887.  888 

who  may  be  examined 887 

order  for  commission  pending  appeal  or  motion  for  new  trial.  88B 

to   whom   application   made 880 


governed  by  Ecncral  rules  of  practice 8111 

-     '      to  be  annexed  to  commission 802 

return  of  commission  to  lie  indorsed  by  judite.  B92 
1123 


INDEX. 

SevoHidouK  —  Co>tlii>i«d. 

n.  Taken  withoui  Km  uu  witbik  stats — Conliaued. 

to  be  returned  thraagh  poit-ol&ce  onleii  othcnriM  diiMlcJ. .    M 

oral    enaminMion    prohibited    irhen    adveru   part;   infant  ot 
open    mminiBsion    prohibited   when    advene    paitf    tnfani  « 


of  examination  upon  oral  queadoD 


7  be  taken  under  ordei.  ■ 


right  of  party  Id  examine  when  t^en  wldiout  ii 

copy  of  atatute  to  be  annexed  la  commissian  or  order. 


reduced  10  writioa  a 
jbscribtd  by  commissi 


certificate  of  execution  to  be  subscribed  and  ai 

(otm  of  certificate  of  execution 

certificate  of  execution  is  lufficienl  letum 

return  of  commission  by  agent 


isiliqns  and  return  to  be  filed.. 
med  1^  mail 


ation  of  deposilioi 


IV.  To  I 

inlbiiitj'of^ 


obJcctionB  may  be  taken  at  trial 

who  may  apply  for  taking  of  depontian .  ■ 

notke  of  application   


IV.   To  rraFiTUATB  evidinci  as  to  titli  to  uali 

T  — Continued. 

ffi 

adjournments  of  hearing  

deposition  To  be  filed  and  recorded 

againil  whom  deposition  mar  be  nsed  as  ei 
V.  In  jUiilcis-  COURTS. 

.  2IW0 

.  2082 

execution  and  return  of  commission 

.  2884 
.  29H5 

DrsccBt  CnMi. 

'.  2987 
.     874 

5«,  also,  "DiciDiN-i"  Eitatei;"  "  VTilw." 
creditor's  actions  a«ain«,  see  "  CaiDiTois'   Actions;"  " 

DISn'    EiTATD." 

Dacx- 

extension  of  lime  1o  appeal  from  judgment  against  testal 

7«S 

levj  on  real  property  under  judgment  agtinst  leslatot  aft 

r  ten 

issuance  of  execution  by  leave  agaiiiat  decedent's  propert 

1380 

judgment  against,  ban  action  against  executor,  etc 

Mrvetara. 

See,  also,  "  Co»TO»ATloxa." 

jieyed 

1821 

when  compflled  lo  testify  in  actions  against  corporation. 

'iB 

18C6 

liabititjr  tor  coils  to  people  in  action  against  corporation. . 
DtsksrueisieiBtB. 

See,  also,  "  Co»t!;  "  -  Feei" 

iSid'.riJ'lS'*^ '"'""'"  """ :::;;:;: 

INURX. 

writ  of.  sboIiab»];  order  aubstitnled 

no  discontinuance  by  vacancy  or  change  ii 
pUinliff  cannot  submit  to  nonsuit  after  )i 


over  or  show  cauw. . 
ridings  finding 

^n''of  Ude"to  show 


striking  out  pleading  for  disobedience  of  order 

dismissal  of  complaint  for  disobedience  of  order... 
eidusion  from  evidence  for  disobedience  to  order.. 

disobedience  to  order  a  contempt 

effect  of  papers,  etc,  produced 


order  requiring  attendance-, 
service  of  citation  and  order 

pSnTshnienT  for'  'refuel  'to  'ii 
disn)i<SBl  on  verified  answer  ■ 
dccrfc   to  deliver  propertjr. . 


of   suhmiircd   cnnlrovc^t   for   insuffieiinirir' oV ;; 
of  ™pplemenlary  proccedini(. 

11X0 


INDEX. 
Diaardcrly  Coadaet. 

wben  criminal  contempt,  punuhaUc  by  j'uViieV  of  p«ace^'.'!!!^  2SI0 
Dla«r4crlT  Honaca. 

See  ".  Bawdv  Houns." 
DlapOiueBii  PFocevdlncB. 

S«   "  SUHUUV    PlOCUDIHOI   TO   Diirossisi." 
DlB«naIlttc*t]oB. 

See  "Coumm;  "  "  Judoi;  "  "  Jiwr  uia  Jurou;  "  "Witbisim." 
Dla«ol«tlon. 

of  corponlioni.     See  "  C(Wpa*ATiOHS." 

action  to  recover  chattel  distrained  triable  wbete  cause  arose. .     983 
ejectment  for  lack  of  goodi  to  tflstrain  for  rent 1G05 

DlBlrlfeatlOB, 

See,  alio.  "  Dicedbnts'  Estatu." 
Judgment  of  divorce  deatroyg  riibt  to  distributive  ihare, .  IISS,  ITflO 

exemption   for  widow   and  children 2T13 

order  of  distribution  among  next  of  kin 2T32 

wben  next  of  kin  of  deceased  husband  or  wife  deemed  also  next 

of  kin  of  decedent 2732 

advancemeni!  lo  be  included 27Sa 

what  deemed  an  advancement    2733 

estate,  pf  married  women 2734 

deliver/  of  properlv  in  lieu  of  money 2744 

retention  of  money  tor  claims  not  due  or  in  litigation 2745 

Eiyment  of  legacy  or  distributive  share  of  infant 2746 
gacy    or    share    of    unknown    person    to    be    paid    into    stale 

trial  ot"3^«im'to'ihiire'df 'uoknowniii^wn::!;":;:;:!:!!M:  2T47 

payment  to  county  treasurer  after  Iwo  years 2748 

action  by  next  of  kin  for  distributive  share 1616 

Station  on '?«Ston^r!'."'.!'...I**.".!'".f.. ":;.'!:;!!:;;!:;  2722 

when  petition  to  be  dismisMd 2722 

decree  for  payment  of.  on  giving  security 2723 

decree  for  payment  and  distribution 2743 

Dlanrlrt .  Attarnej-- 

to  prosecute  removal,  elc.^  of  atiomen. ,.,.,.......-  ^  ----- .  -  ■  68 

partner  of.  not  lo  defend  prosecutions 78 

not  to  defend  after  he  leaves  office 79 

mav  designate  temporary  jail  in  absence  of  county  judge 144 

when  to  act  as  surrogate  during  vacancy  or  disability SAM 

limitation  of  action  for  penalty  or  forfeiture :tR7 

aetioii  by.  to  recover  penalty  or  forfeiture 1(W2.1WM 

on    forfeited    rccognirance imt6-inefl 

to  make  application  for  writ  of  assessment  for  damages 21^ 

may  apply  for  state  writ  in  action  by  people IBM 

application  by,  for  habeas  corpus  to  testify 2012 

notke  lo.  of  application  to  remit  fine.  etc. 3.12 

^fan  d?KhBrge  of  Vrim^aTpri'm^r'  ™  'hVhe'aV  mniua! '. '.  WtR 
need  not  pay  fees.  etc..  lo  brine  up  prisoner  on  habeas  corpus. .  2002 
account  of  forteiletl  rccogniiances.   etc 10«8 

IMatrlct  ConTtB  of  Nptv  YoTb. 

See  "New  Yoan  Municipal  roiriii."  ., 

1J2T  [■■  ■_  •  .,COt.lglC 


INDEX. 

DlvUenda. 

apporlionnient  of,  on  dcatb  of  posoD   interotBd   ?i3 

ti>  «iuiu]  muriagc,  sec  "  MaiuagK'" 

I.   JURIlDICTIOHl    BVIOEJlCi;     PMICEDUIB. 

wh»t  reiidence,  etc,,   Bi»i»  jurijdiction    J^ 

^i»of  Bummons  by  publiction" '.'.'.'.'.'.'.'.'."ei   « 

proof  of  lervice   of  Rimmoiu Mil 

■nawet   need  not   be  rerified    1<S 

«ervice  of  pleidiDgs  on  co-respondent   . 

pKfwMee'on'^ltmE^.  1". .??,  .*!^f 
when  reference  to  be  ordered   


f  adulter*  

nd  or  wife  to  testify  . . 
after    oSedK   triable    i 


tegitimsc*   of  iuue  praiunied 
denUI  of,   for  plaintiff's  adult 

11.  EHTiir 


plaintiff's  adultery   . , 


ce  of  issues,  iudameni  to  be  rendered  by  courl...  lEI 

leXimony.  etc.,  to  be  certified  to  court  \S» 

entry  of  judgment  by  default   tTU 

entry  o(  interlocutor)'  judgment   ITTI 

final,   not  to  be  entered  for  three  months,  etc 1774 

proof  ol  illegalions  on  default    ITS 

inchoate    right   of    dower    not    affected    b]r   judfinent   agatast 

husband 17* 

interest  of  husband  in  wife's  property  cease*  after  judcBKnL  17% 
judgment  against  wife  not  to  affect  buaband'*  tntcresl  in  her 

te™^te?'  right'  of  do«r '!"  i ."!!!'"  I !  ^ !!  .'i !.'.'!  i!!!  I7» 
dntroyi  right  to  distributive  dure  of  husbaml'i  prop- 
marriage  after  judgment  for  adultery   17tl 

legitimacy  of  issue  not  affected  by  judgment  agaiDst  htishud.  1719 
of  child  bom  before  offence  charged  not  affected  tj 

award   of  costs   '.'////.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'..'.  iVf: 


icinporary*  allowance  for  support  of  chOdren  1T# 

allowance  for  costs  and  expenses   ITB 

judgment  for  alimony   ITSi 

education  and  maintenance  of  children   17» 

support  of  wife,  when  she  is  plaintiff 1171 

court  to  regulate  custody  and  maintenance  of  children 1771 

power  of  court  lo  modify  Judgment  for  alimony,  etc 1758,  1771 

security  for  support  of  wife  and  children !77I 

enforcing  support  by  proceedingi  for  contempt 1713 

to  cease  on  entry  of  interlocutory  judgment  .,...,......,.,.  ITW 

f_   iudRmenn.     cii-.,     see     '■County    CtMn;  "    "  JuoexMTi;  " 
t  justice,  see'  ■■  /usTici  or  tbi  Puci." 
1128 


See,  also,  "  EviDEHCt" 
demand  for  idnuBsion  of  ge 


atmry-   BTldencc. 


Donestlo  Rorpor^tloiu 

See    "  COKPOKATIONI." 


Dower. 

ID  riElty  (Old  on  execution  >nd  conveyed  ti 

judgment  of  divorce  agiinM  wife  terminites 
not  ilfecled  by  judgment  of  divorce  spsioit 


I.  Action    tot. 

ejectment 'cannot  be  maintained   for 1489 

juriadictioa    of   county  court 340 

Bcceptance  of  Msignmenl  of  dower  bars  action 1604 

limited  to  twenty  vears inOS 

dlMbilities  excepted  from  period  of  limitation 15©6 

interrnption  of  limitation  by  admowledgment 1088 

occupant  necessary  defendant - 1587 

Decesury  defendants  when  lands  not  occupied 11W7 

persons  claiming  interest  proper  defendants 1588 

,         possessing  or   claiming  different   portions   In   sev- 
eralty   1500 

dcKriplion  of^  property  in  complaint IfiOft 

complaint  to  set   forth  name  of  bnsband 1006 

i»»9  of  fact  triable  by  jury B«S 

triable  where  propertv  situated W2 

preference  on  cwenoar 781 


amount    3300 

S-  Damtoeti  for  wiihkoIdiitE. 

may  be  recovered  in  action 1600 

measure  of  damages   , 1600,  1601 

death    1600 

against  grantee  of  hmland  lOni 

not  to  include  use  of  improvements  made  after  alienulien 

by  huiband leol 

when  property  occupied  or  claimed  in  severalty 1602 

damages    for   withholding  to   he  awarded  by  final   judg- 


INDEX. 

DoTrer  — .  CoBlluned. 

I.  Action  foii  —  ConimuiA 

S.  Damages  for  u-ilhhaldixg  —  Conlinued. 


iBC  of  r«9tal  niot. .. 


liens  inferior  lo  dowrr  ri(^t  alticL 

McuritT  on  nlaving  procMdings  after  verdict. 
danugea  on  stay  after  verdi"' 


y  by  default  or  collusion  of  guardian  not  b>  aSicI 

inianl    l«e. 

stay  pending  appeal  effected  only  by  order ISIO 

stay  on  appeal  not  lo  be  sranled  if  plaiulifl  gives  nndo- 

laking  for  restitution  1«1« 

action  for  instalments  of  dower IKlt 

B.  Salr  for  noH-faymcnt  or  on  coastnt. 

action  to  sell  for  non-payment  of  instalment IfllJ 

of  def<uii!inl  to  pav  gross  sum '.'.'.'.'.'.'.'.'.'.'.'.  ISIS 


prc^erty  may  be  sold  free  from  or  subject  ti 


cecds  applicable  . 

II.   ACTIOK  TO  D 


ii»  where  property  sto- 
H 

in  partition  and  distribution   of  pro- 


etomine  claim  to  real  property  does  not  lie ItSi 

claim  of  doner   IW" 

proceedings  when  plainiift  admits  defendant's  claim IW" 

interlocutory  judgment  for  admeasutemeDt IMS 

proceedings   to   aameasure IfiK 

denial  of  defendant's  claim  and  denuod  that  she  be  barred..  ISfS 

III.  FAKtITIOH. 

persons  having  inchoate  right  necessary  parties IW 

division  in  partition  when  dower  exista  in  undivided  share...  tliSt 

tale  when  dower  exist)  in  entire  property 1M7 

sale  of  property  in  partition  free  from VJP 

payment  in  gross  in  satisfaction  of  dower  In  lands  vAA.   1568.  i:«> 
investment  of  proceeds  of  lands  for  benefit  of  dowereas.  1S88.  IM^ 

protection  of  inchoate  right  on  sale I-'hO 

release  to_  husband  of  inchoate  right  in  lands  sold IIH 

of  deceased  owner |5» 

IV.  FoBECLOsuae. 

when  barred  by  sale  on  foreclosure  by  advertisement VSH 

""in^dow         ""''*'  '"™'™""  ^  adrertiaement  to  be  served 


INDEX. 
r  —  Cantlaned. 

i*LK   TO    PAY    DECEDFKT's    niTS. 

when  Hie  La  .ubject  to 2778 

ioveitment  of  proceeds  10  satisfy  claim  for  dower 27KI 

ncceplance  o£  eross  sum  in  saliafaction 27M 

compuUIion  of!  in  landi  under  contract  to  iiurchase 271M 

inTectment  of  funds  set  apart  tor 2796 


[nveitnient  of  proceeds  of  sale  on  applicalion  for  releite ZAOl 

may    be    included    in    sale    of    real    property    of    infant    or 

incnmpelent    .    BBflS 

■Touad   for  annulling  marriase 1743.1750 

Dmtehewi  CoHBt)'. 

jail   libertifs  for H5 

nenofrapher  for  supreme  court,  county  court,  etc 2M,    257 

H. 

of   debtor   exempt 1870,2463 

EaHBtPBt. 

cUiin   of,    triable   in   action   to   determine  claim   to  realty!!!!'  1889 


I.  Whek  action  Ue», 

"action    of   ejectment"    defined 3343 

to  recover  property  forfeited  for  treason,  see  "  TaaASoii." 

mortgagee   cannot  maintain.,...........,.,..., 1408 

dower  cannot  be    recovered    in MSB 

for  encroaching  wall  to  be  brought  within  one  year 14nn 

final  order  in  summary  proceeding  to  diiposicsi  not  a  bar...  2201 

uon '....!" 1680 

by  infant  for  property  set  off  for  dower  by  default,  etc ](10.'> 

■eparale  action  by  joint  tenant  or  tenant  in  common IIVHI 

onMer  of  itdnt  tenant,  etc..  to  be  proved IM!) 

grantee  of  lands  held  adversely  may  sue  by  grantor ISOl 

motion   for  production   of  authority  of  pliintifi's  attorney. ,  l.'>12 

order  for   production. IMS 

evidence  of  authority 1SI4 

when    action    may   be    brought 1504,  1505 

star  on  payment  of  arrears ,.....,.,....,,. 1S06 

.restoration  of  possession  on  payment  after  Judgment. ITiOR 

order  to  restore  possession  on  pa>:ment  after  judgment inO» 

when  use  of  property  set  oH  against  arrears lillO 

opening  default  and  granting  new  trial 1S28 

llSl 


INDEX. 


lit.    PUTIESl     FLEAMHC. 


occupant  to  be  made   clff«id»nl ISC 

ptTfits   defcndinl   when  land)  unoccupied lAC 

per.wns  claiming  iMcreal  may  be  joined IStB 

joinder  of  ciaimanH  on  motion  of  defendant 830 

abatcmcnl  and   revival  of  adion liH 

severance  when  diflircnt  parlies  succeed  to  diffeimt  pared!.  ISS 
vhen  different  paiticA  BDCcecd  to  realty  And  to  T«fit*.-  I3S3 

when    sepaiate  occupants  are  joined ISI* 

dHcriplion  of  property  in  complaint ..._........,..,..  151] 

interpleader   830 


•iable  by  jury 

'atuVe  ^"pra'iJ 


triable  where  -, .-----,    -    - 


damages  on  stay  of  proceedings  after  verdict  include  waste.-  QIT 

i'oint  judgmenl   against  occupants  of  bnilding. ......... -...  1517 

udgraent  against  one  defendant  subject  to  rights  of  others...  15tf 

when  plaintill's  title   expires  before  trial ISa> 

after  trial  of   facts  conclusive ISS4 

by  default  conclusive  after  tbree  years UOf 

by  default  may  be  vacated  witbin  five  y«ar> 19SS 

execulion   may  iasue   on   judgment IMO 

H^ht"  of  pa'rties'unaTr  diMbilily  si^d  on" hy'"detai.li* '.  tSS 

openinR  default  when  defendant  served  by  publication »S> 

possession  when  judgment  vacated 1S9 

restitution  on  vacating  of  judgment  for  plaintiff 1S» 

new  trial  as  of  right ISO 

second  new  tHal  In  discretion  of  court ISS 

evidence  for  defendant  on  new  trial IS* 

when  plaintiff  entitled  to  coiu  of  courae SS8 


permanent  improvements  allowed  in  reductioti  of  daiiu^. ..  lO 

rents  and  profits  part  of  damafts UK 

action  against  purchaser  to  recover UK 

infant  may  maintain,  in  his  own  name IM 

Elfptlotii. 

certain  returns  may  be  destroyed SI 

no  fee  for  administering  oaths  to  inspectors  and  poll-clerks 3SS 

Bmb  V  ml «  m  p  n  t. 

forfeiture  and  damages  for IIBS,  IW 

when  properly  taken  by  slate,  see  "  AssuiMiHT  OF  Damacu." 
payment  of  compensation  under  Judgment  of  court  of  claims. ..    !■ 

exempt  from  jury  service VOO,  lOSI.  Uf 

...  _    .Coogk- 


■liitinctiun  het*i 
Br  IP  COBBtr- 


""llSrtin 


and  dcpuljr  ^i«riflFs  for  attending  ci 


See,  also,  "A»kal:"  "  Dtracrs:  "  "  MiiTAKta," 

writ  of,    ibollihed    

power  to  amend  proceii,  pleading!,  etc 723 

Immateriit,   to   be  diiregarded 728 

Tacating   iDdcment    for .~— .~^ 


juriidiclioii  of  joMice'i  court 

of  (iek  eriuner  removed  id  boipiul.  ■ 

from   jtit    libertie* 

iberiR'a  liibility    for 


at.  b»  iheriff,  etc..  a  m 
ond  for  i>il  fiberliei  . 


tUty  of  judgineni  pending  action  on  bond  foi  Jail  liberties.. 

liability  of  coroner  for  Mcape  of  sbrrin.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'. 

coioner  mar  prosecute  undertaking  of  sheriff  for  IJbertiei 1 

lUbilitf  of  coroner  when  sheriff  plaintiff 1T9-1 


application  for  leave  to  sue  on  ■heriff'i  official 
■BidaviC  of  head  of  family  on  justice*!  judgmeni 

BMke*t. 

■ttorne^-gcneitl  lo  bring  ejeclment   for  ceal  p 

•dvertisemenl   of  ptnitntj. 


>IGcial  bond  for. 


See,  also,  "  IUii«tNnMuKH.' 
for  life,  «ee  "  Lire  Estato." 
pTOeeediliB>   to  discover   death   c 

TlHAllT." 

presumption  of  death  from  cont 


1   for  lite,    tt  "  Lira 


c  for  inMlvcnt  debtor..  2177 


INDEX. 

Batopp  el- 
See  "  Rm  Adiddicaia." 
by  final  judEment  of  court  of  claims  . . 


See,   also.  "  Wimtssis." 
refusal  to  aniwer  incriminating  quetlion  in  action  icaioit  cor- 
poration  for  usurping  privilcfe  or  francbi« IW 

teatimonir  of  party  adduced  by  advene  pirty  miy  be  rebonid..  fSS 

T.    PlESCUPTIOHS. 

of  death  from  continued  absmce HI 

seal    presumplive   evidence    of   consideration M 

of  parly  10  iranMCtion  with  deceased  per»n 8S 

of  hushand  or  wife  in  action  for  divorce m 

of  plaintiff's  wife  in  action  for  criminal  converwiioD SD 

determination  of  competency  of  witness  in  juatice'i  eourr 3WJ 

in  milinlion  of  datnaves  adniiisible  (t  inqneit P* 

offer  to  compromise  not  admissible T3S,  » 

proof    to    contradict    in»«iitory    in    action    agalDit    execuiDr.  __ 

etc ' r!T 183%  itW 

conviction  for  crime  may  be  used  to  impeach  credibility SB 

<n.    PalVIl.BaEI>     COUUnHICATIOHl. 

between  husband  and  wife W 

confessions  to  clergyman... .^  g 

1opb^lL*!^.\"'^.™F.°'!™.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.  8S*.  « 


who  witnessed  will  may  leMify. 

physician  may  testify  when  validihr  of  will  in  qncMloa s» 

physician  attending  injured  party  in  hospital  may  tettif; Si 

civil  pleading  not  evidence  in  criminal  prosecution tB 

tdmission  by   member   of    corporation SB 

declaration  or  confession  not  sufficient  to  annul  marriage ITS 

admission  by  eiecutor,  etc.,  t»  prove  debt  in  proceediof*  lo 

sell  realty BIB 

answer    of    witness    in    supplementary    proceeding    not    ad- 
missible to  prove  fraud  by  him SMO 

V.  Secondakv. 

parol  to  prove  io«  negotiable  paper 1911,  ttW 

to  estsblish  or  probate  lost  or  destroyed  will IMS,  id 


of  deceased  o 


mine  claim  to  real  property.  ] 
M  on  probate  admissible  oa 


If    in    subsequent    action,    etc.,   inndvini 

will  of  realty K 

validity  of  will M 


VII.  Paul 


See,  also,   "Diro- 


depositions  of  pariiesand  witnesses  toexpectediitii 
1134 


INDEX. 

tesiinnny  may   be   received   in  action  involving  title  to 

inability  of  wilneas  to  attend  miiit'  be  ahowa 

rr 

against  wbom  depoiiiion  may  be  nsed  aa  evidence 

Vltl.  DocBUBHTAar. 

original  cerliheate  of  marriage  is  presumptive  evidence 

1.  InitnHBCKli  aclinovileietd  or  pravtd  fer  Ttcori. 

pelenl  wiln«>  not  admissible 

bills.  nol«  and  wilis  excepted 

2.  Retard!. 

__j    -"-'-J  record)  on  file  In  New 


admiaaibility  of  records  of  wifU  proved  it 

adniissibjiity  of  record  of  wills  proved  pi 


of  will  of  real  property 'admissible,' .'.'.'.'.',.'.'.'.' .'.'.'.'.'. 

JudtmrHli.  dicrtti,  tie.     See,  also,  "  Judouekti." 

against  deceased  party  as  proof  of  debt 

bow  far  judgment  annulling  marriage  coaduiive. , . , 

928 

113B 

INDEX. 

VIII.  DoctTMBHTABT  —  Continued. 

3.  jHdgmtnll,  dtcTtts.  etc.—  Continued. 

C bated  win  admiuible   31 
F  f»r  probate  toncluiive  u  Id  perioniItT 31 

probate  presumptive  onI]f  as  to  really 31 

decree  for  promite  of  heirsbip  pretumptiTe  evidence.,..,    31 

lelteri  tatamentarr,  etc.,  conclasiTc  a>  to  aalhaHt; S 

decree  for  payment  againit  executor,  etc..  coDdmnc  in- 

dence  of  assela  Z 

order  for  CKeculion  agaitiM  executor,  etc,  endenct  of  a 

decree  for  payment  and  distribution  of  deceddt's  eiUffi 

condtMive. S 

judgment  or  decree  as  proof  of  debt  in  prDceediofs  to  sdl 


and  he 


of  insolvent  debtor  eonclutin 


an  disciiarge  of  insolvent  ikblor  pre 
'  death  of  life  tenant  presomptin  oi 


docket  book  and  certified  transcript  admissible  in  jut- 


n  dealh  0 


'."«. 


by  abstncl  or  title  msurance  comp 
official  searches  and  cerlificates  to  be  mad 

eon  request..... 

certified  copie.  of  papers  filed  or  recorded  In  puhlk  oCcea. 
certified  copy  of  certificate  or  record  of  marriage,  is  pie- 

ation  to  reieiirt 

B.  Ftitral  recerit. 

certified  copies  of  documents  on   file  in 

certificate  of  direc.or  of  census  to  population 

„KWl 


INDEX. 


-VIII.    DOCVMEBTARY- 

a  AlKdavili. 


of  lervice,  in  caie  of  death,  etc.,  of  perwn  (errinc^  ■  ■ 

of  ule  on  nwrtgase  foreclouirc  bv  idvertiKment 

■dmiuibUily  of  ix  part*  affidivit  in  juidce's  court 

7.  Notarial  prettiti,  ctrlificattJ,  tic. 

certificil*  of  presenlment  or  proteM  of  hill  ot  note,  oi 

cfFecl  of  affidavil  deajring  receipt  of  notice  of  prolesi 
protest  presumptive  eridenec  ot  demand  in  case  of  de 

EDCmorandum  hy  notary,  p 

&  Boelit  of  fortifi   corporalioni, 
y  he  iitcd'.'.'.'.'. 


reaumpIiTe  evidence.  , 
rifled  GOp> 


IX.  Statctis,  ordikanceb,  etc, 

■taiute  of  slate   

ot  another  stale  or  country 

ordinances,  etc.,  of  municipal  corporations 

X.    POIUGK    LAWl,    lECgaDB    AND    OTHH    UATTEaS. 

oral''e"den«'  of'  gmiimon  'law  .■.■.■.'.".■.■.'.".■.■.■.■.'.■.■.■.■.■.■.■.■.■.'.■.■.■." 
exeinplificalion  of  record  of  conveyanees  without  the  stale.. 


onJ  proof  of  copy  of  record . 
effect  of  foreign  record  or  ji 


il  proceeding  not  declared.. ,     964 
of   public   oAice   of    foreign 
country »M 

™""'!  .'*.... ™. '.!... ".'.'."...!"."'.. °..^^.°...'!T»^    949 
proof  of  proceedings  and  judgment  of  juatice  of  peace  of  an- 

when  record  'of  fDrrign'wil'l'adtn'is^ble! !!  !i  !i !!.'!!  !.'!."2T03i  2T04 
proof  of  presentment  of  foreign  bills 926 

XI.   SUFTICIIKCy  OF  Floor. 

failure   of  proof   defined Ml 

declaration  or  confesjion  not  Buflicieni  to  annul  marriage. ITBS 

proof  of  title  in  actions  for  injuries  to  unoccupied  lands SaO 

sufficien-:*  to  establish  or  probate  lost  or  destroyed  will.  18SS.  2621 
allowance  of  debt  by  executor,  etc..  sufficient  in  proceedings 

to  sell  decedent's  realty  2TB5 

lo  rulings  nn  taw  allowed S9S 

on  facts  not  allowed,  except  on  challenge  of  juror 992 

during  trial  to  be  taken  when  ruHng  made 9DG 

10  instructions  to  jury  to  betaken  before  verdict MS 

duriog  trial  to  be  entered  upon  minutes 99B 

for  purpose  of  eiceplion,  trial  continues  until  verdict  rendered.  992 

after  close  of  trial  by  court  or  referee 99* 

to  decision  of  court  or  report  of  referee 894 

to  short  decision  or  report 1023 

ra  1137 


INDEX. 

BK««pttomB  -^  Comtlnnetl. 

to  decision  ot  repoil.  lime  for  lilimt  notice  of •    IM    ] 

ID  be  inwned  in  or  annnciTto  judiment-roll eS4 

pan  of  piptrs  on  api*al SW 

ease  settled  la  conUin  WI 

nuy  be  stated  leparstely  in  cue  settled S9T 

maiiLnff  and  iiLi^g  in  condemnation  proceedings -..-...--  £^ 

final  ;ui^nn«il  not  ilaycd  by !••% 

taking  1^  do«  noi  affect  motion  for  new  trial l^S 

ma;  be  faeaid  with  mation  for  nev  trial 1(*'4 

reviewed  on  appeal  from  judgment  or  motion  for  new  trial B^ 

may  be  heard  in  first  instance  by  appellate  diviaion Itt"> 

revoliint  or  modifying  order  for  baring  in  GrM  intunee  by  ap- 
pellate division Uao 

motion  for  new  trial  may  be  made  to  appellale  diyirion  alwo 


if  bill  'i 
refusati 


if  office  . __ 

ing  resettlement  of  bill  is  appealable.  ■ 


lo  rulings  of  surri^ate  di 
!iitloa. 
Geheul  raovisiOHS. 
■  1.  IVhtH  lo  iitnt. 


sation  and  costs  in  condemnation  precndincs.  Slil 
It  foreclosing  mechanics'  lieiu  in  court  not  of 

3«n 

n  summary  proceedings  to  recover  possession 

It  debtors,  wben  lU  not  aerved. 19H 


V.  o 

«hen 

Sit 

be  in 

ti  court 
be  eiecu 

ed 

city^^co 

by  sberil 

lierilf  a 

ed 

by  pe 
pto 

misly 

to  two  or 

OK 

m  conntin 

INDEX. 

I.  GEHUtAL  rliSvtuoKS  — Continued. 

2.  ItitiaHct;  reguUiItt,  tic. —  Continued. 

to  what  county  to  issue  for  purpose  of  supplementary  pro- 
ceeding!.    24S8 

requiiites  o( 1366 

within  whtt  time  to  be  rtlurned 1866 

to  whom  retutosble    ...._ 1366 

to  wiiom  returnable  when  issued  on  transcript  from  an- 

othtt  court 136T 

issuance  on  [ranscript  of  judnnenl  by  justice 1367 

on  judpnent  for  money  only 136fl 

to  tpeeify  dale  from  which  intereil  compated 1868 

to  tpccify  docketing  of  transcript  when  inued  on   tran- 
script eied I860 

— — -  of  course  within  five  years ISTB 

after  death  of  jndgment  creditor I3T8 

how  ifiued  after  five  j*ar» 137T 

motion  for  leave  to  issue  after  five  years 13TS 

line  of  stay  not  to  be  included 1362 

agaiiiM  •urriTiniE  judiment  debtors 1363 

manner  of  collection,  when  istned  on  judgment  on  shcrilTi 


a.  Rttunt:  taiitfattioK. 

return  unsaliifird  to  be  enlereil  on  jadgment  docket 12611 

payment  to  be  indorsed  on  execution 1268 

certified  copy  to  be  delivered  on  payment 1266 

entry  of  satisfaction  by.  on  judgment  docket 1264 

return  partly  satisfied  as  payment  on  judgment  afleclinn 


II.  AcAiNn  rioPiBTV 

no  execution  against  decedent,  except,  etc 1319 

issuance  by  leave  against  decedent's  propnty I3«> 

petition  to  surrogate  for  leave 1361 

^"be^Hi^d  ^nsrall  of  exHuI^,  ew.ris'if  alVh^'a'p- 

peared 1817 

■gainst  executor,  etc..  to  issue  only  nn  leave ]fl2!i 

on  iudtiment  on  counterclaim  against  mecutor,  etc BOfl 

applkition  for  leave  to  issue  against  executor,  etc 1826 

teparate  executions  on  judgment  against  executor,  etc..  per- 
sonally and  in  representative  capacity 1616 

security  on  leave  to  iHsue  execution  on  judgment  for  legacy 

or  diBtrihntive  share  1827 

executor,  etc.   may   issue  on   judgment  recovered   by  prede- 
cessor in  office  182S 

against   infant  heir,    etc..   in   creditor's  action   suspended   for 

one  year 1858 

sheriff's  fee  may  be  taxed  against  each  defendant  in  creditor's 
action 1839 

m.  Foi  roisassiOH  op  iiai.  fropbrty. 

to  what  counties  Issued   186B 

requisites.  1373 

.mar  require  collection  of  money  recovered  by  same  judgment.  1378 

order  granting  leave  to  ijsue  after  death  of  defendant 13TS 

1X89 


BsecptloM  —  C«atlBiicd. 


return  unulisfied  nneuirr  to  action  on  DndmdiDg  in  n- 

return  ai  evidence  of  breach  of  ondertakins  in  repterin I 

on  judgnient  in  JuMice'i  court  13TS,  1T3I.  39S1.  9 


action. 1< 

limuttaneoutly  a^inat  propcitjr  and  pcfaon ..._  I- 

may  iuue  after  eicape  of  debtor , ..,,-------  I' 

when  debtor  die*  in  eoModr   I' 

after  dlacbatge  from  custody  by  creditor • li 

new  eiecuticn  after  death  or  letease  of  debtor  not  to  be  Inied 

or  realty  lold    1' 

property  seiied  in,  ctDOOt  be  recovered  in  replevin II 

VI.  EXEHrr   raopuiY. 

siwcial  eiemplions  not  affected  by  code U-i, 

when  no  exemption  allowed  on  judgmeDt  for  wage* 31S1.  31<| 


of  householder  enumerated   1*) 

worliin^  tools  and  team  of  householder ., * 

holder 

voman  has  same  exemption  as  householder --.. 

damans  for  Taking  cxeiiMit  property .,-,.-,..- 


r  $1,000 itte 


-  t1^ 

nent  creditor'*  action 

......J   ^.vceedinflis 

d  by  jusli 

VII.  L«vv  o«  ruisoK*!.  PBoriair. 

on   current  money    I« 

on  banit  bills   1411 

fnte^sr'of^^gor  may"be''s3d'f.t..."..l;;".V.'.'."'.!!!V.!  1«! 

under  warrant  lo  collect  fine BW 

when  superseded  pending  appeal ISII 

•herirs   fees - BKI 

aberiff  to  collect  fees  by  v 
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.  Levy  oh  nuoKAi.  rioruTY  —  Conlinued. 
L  InUrttl  in  paT\ntrthip. 

.pplicatioa  for  rele*>e  of  p.rtnersliip  property, 
nndeitaldng;  for  release   

undertaking^  to    reletse   partnenhip    property 

TZias 

2.  Litn  an  ptrsonal  properij. 

preference   vhen   execution   iuned   out   of  co 

■It  no 

"*  i.nn 

...  i4oe 

:t  of  third  parlitt. 

I  of  claim   

ner  of  trial   

expenses  o 


jurorfl  1o  lind  value  of  property. .................... 

bonding  by  creditor  on  claim 

_i_r *'-  _:_!...  jjQj  affected  by  inquiaition . .,..,...,...,    

r  nolitying  jury 380T 


<  Aetiem  ataimt  ihetilf;  tubitilnlien  of  iiidim 
lubstitntion  of  Indemnitors  as  defendants. . 
notice  of  application  for  BubstitntiDn 


itulion  I42S 

aubstitulion    when    indenmlly    rdatea    to 

part  only 1424 

relief  to  sheriff  wben  joined  as  defendant  vjlh  indemni- 

lori, I4SS 

effect  of  order  substitutine  indctnnllon 14M 

notice  nf  action  to  indemnitors 143T 

action  by  sberifl  against  indennitora 142T 


VIII.  LevT  OK  eiAi  riopniv. 

■iS? 

giged  to  secured  debt 

IX.  Sal.. 

1.  tn  etwerel. 

";i«. 

!S! 

2.  Of  ptriBHal  PTBprrty. 

of  perishable  property  in  N.  Y.  city  coorl 

S!S 

■ale  of  partner's  interest 

I4W 

■xeopttoB  —  CoBtlancd. 

IX,  S*i.i  —  ContiDUed. 

a.  Of  Ttel  pnftrly. 

equity  nol  lo  be  sold  on  exccutian  for  mortgaEt  debt.  1481,  lUI 


penalty  and  damages  against  sheriff  for  irr^ularitj. . ....   14n 

manner  of  conducting  sale ItJi 

oi™«  or  redempiioner  may  cequire  ule  of  leparate  parcel.  lOI 

"distinct  parcel  "  defined  3343 

daplicMe  cenificites  of  iile  143^ 

certificate  of  mIc  to  be  recorded 14» 

judgment  gnnulliag  condilional  on  repaymeat  of  price...   14MI 
Tights  of  poueuor  after  sale  and  before  deed 1411 

4.  WbsIi. 

order  rfsirainine  waste  during  period  of  redenption Uf£ 

motion  10  punish  for  contempt  IMS 

discfatrge  on  undertaking   1441 


by  another  creditor 

from 

d  redeeming  ci , 

subsequent  redemptions  by  other  creditors 

by  creditor  after  fifteen  months 

vy  original  purchaser  who  is  atso  creditor,.,..-... 
l^  creditor  directing  sale  under  another  judgment.. 

In  person  entitled  to  redeem  part 

by  owners  of  undivided  shares 

bv  lienors  on  undivided  shares 

rigM  of,  not  affected  by  agreement  with  purchaser,  i 

when  to  be  made  at  sheriff's  office 

to  whom  made  when  iberilT  dead  or  out  of  office.  . . 

(0  whom  payment  to  be  made 

payment  may  be  made  lo  sheriff,  etc.,  who  made  »! 


e  of  satisfaction,  etc... 
red  in  redeeming  crediloi 


t  when  sheriff  dies,  etc 

erson  whose  intenst  is  sold. 


INDEX. 

BxecBtloB —  COBtlnMCd. 

XL  Suaiir's  dmd;  tiil«  o?  rmcnAtn  —  Conlioned. 

sbdirs  deed  on  expiration  of  redemplion HTl 

when  presumpli.e  evidence  ol  (wt 1471 

8'»nlee 1473 

ro  executoi  or  Bilmiiiisiraior  of  perion  enliUe<I 1473 

Miignmenl  of  rigDI  to  be  acknowledged  and  Ried 1474 

restilutlon  when  propeity  »]d 1823 

not  to  affect  lille  Id  property  »ld 44S.  1S2A 

recOTery  of  pii«  on  eviction  of  purchaser 1479 

judcnient  continues  in  farce  after  eviction  of  purchaser I4Sn 

adwn  for  waste  by  grantee  of  sheriff ISM 

Summary  procceJlngt  le  rtearer  poantien. 

against  person  holding  over 2233 

stay  of  warrant  lo  diepossesi 22H 

XII.    CaHIIIlUIION    MTWUH  DCFENDkMtS. 

when  judgmenl  collected  by  sale  of  really  of  one 1481 

when  part  tmner  redeems 1482 

order  of  contribution  1483 

enforcing  contribution  by  original  judgment 1484 

tion H8B 

entry  on  docket  to  prcterve  lien 1486 

XIII.    AUTKSt  THE  FUSOH. 

from  justices'  courts,  set  infra.  XIV.  From  jutiieei'  covrtt. 

1.  Wktn  la  isnt. 

nrreat  under  warrant  lo  collect  fine 22M 

on  iudgmenl  for  working  woman  in  N.  Y.  city  court 8167 

in  what  cases  issued  14S7 

against  woman 1488 

on  judgment  of  justice's  court 3018 

(or  money 3026 

execution  against  property  a  condition  precedent 1489 

not  allowed  simultaneously  against  property  and  pern>n..  1490 
not  allowed  while  debtor  in  custody  under  another  execu- 
tion In  same  action   1491 

new  eiecDtion  after  escape  1492 

a«inst  escaped  sick  priwner 127 

death  while  in  custody M93 

emIitDr  may  discharge  debto'-  after  thirty  days 1494 

not  to  issue  after  discharge  of  debtor  by  creditor H94 

new  execution  not  to  be  levied  against  realty  sold 149B 

2.  luuanee:  nri/ody  anJ  dtltntion. 

requisites.. 1372 

to  whVt'co"ntiA"is/u^'^!..?.""\T.?f?l""..'*."'^!':  ISaS 

duly  of  sheriff  on  execution  to  charge  bail RM 

custody  of  debtor  110 

on  justice's  judgment  for  penalty  or  forfeiture...  See& 

terni  of  imprisonment  liratled Ill 

support  of  prisoners  112 

when  prisoner  entitled  to  jail  libertie* I4fi 

Utachment  for  contempt  not  to  issue  agaloM  prlaonet. ..  Z278 
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INDEX. 

Bxeeatloa  —  CoBtlnved. 

XIII,  AcAiHiT  THE  ratios  —  Contlfitted. 

S.  ItnUHce;  cutiady  and  Jileitiion  ^- CoDtioutA. 
bibeai  corpus  to  produce  prisoner  lo  insurer  fo 

prisoner  produced  to  be  reauoded 

may  be  commitled  for  civil  contempt  OD  di«ch*rse  

from  cuitody 2283 

habe^B   corpus   lo   produce   debtor  on  proceeding  to  dis- 
corer  duth  of  liit  tenant 330T 

8.  Duchargf  from  imprUoHiHtnt. 

from  srrest  for  delay  in  issuing 57S 

releau  of  insolvent  debtor  npon  bii  ditclwrKC 2185 

bow  validity  of  discbarge  of  insolvent  debtor  leslfd 2185 

validity  of  discharge  afinsolvent  debtor  may  be  altadwd 

on  motion  lo  vatste  2187 

power  of  N.  Y.  city  courl  ID  relieve  from  imprisonment.  31S3 

debtor  lo  United  SUIes  not  to  be  discharged 2218 

to  slate  for  taxes  or  public  moneys  not  to  be  dis- 
charged   2218 

notice  by  creditor  to  debtor  to  apply  for  discbarKc. 2218 

failure  to  apply  after  notice  by  creditor  b»rs  folure  ap- 
plication   221T 

what  debtor*  may  apply  for  discharge 2200 

to  what  court  application  made 2201 

when  debtor  may  apply 2302 

•""■'""lion  to  be  by  petition. ,..-.........- SS01 

J  of  petition   2803 


achedute  a 


2204 

n  of  schedule   2206 


in  in  lieu  of  prescribed  aervice _. 2206 


■y-gen«ral  when  state  i*  credi 


proceedings  on  adfourned  day   2210 

assignment  to  be  acknowledged  and  recorded 2211 

title  vested  in  trustee  by  assignment 2211 

when  discharge  from  imprison  mem  granted 2212 


le  jndanient ^S 


22U 

2218 

perjury . . .  S2H 

iiuweiB  Arm    uulicb  <ii    li  u>m 221S 

distribution  by  trustee  2215 

discharge  not  to  aficGt  juatjc<*a  judgment .-..  flOBT 

XIV.  Faou  jtJSTicEs'  couiti. 

may  be  issued  after  discharge  from  impriaanmetit WHSI 

on  judgment 301T 

for  money 3028 

against  joint  debtors   SOU 

on  Bommons  not  oersonalty  sened 2918 

for  delivery  of  chattel., S038 

docketed  with  county  cterk  SOU 

for  fine  against  delinquent  witness 3977 

dtempi  properly.  .  ^ 8028 

general  requisites -. 3(05 

renewal  of  execution    3021 

indoraement  of  levy  aOB 
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XIV.   Fitoi.   JUSTICES 


mode   of   IcTT    B030 

notice  o(   >de    30211 

mode  of  ule    3030 

reWni  by  cotulable   3031 

conmble  not  to  act  under,  after  retunt  day  3<M0 

canjtabte  muit  complete  after  term  expires 3042 

aetion    aglinst   constable    for   money   collected 804] 

lot  failure  to  return   3080 

2.  Agaiiul  prrien. 

on  judgment   for  money    30211 

arrest  and  impiiionment  under   3032 

limit  of  impriBonment  3033 

affidavit   of   hesd   of   family;   discharge 30S4 

penally  for  wrongful  refusal  to  diKhar^   3033 

affidavit  a  defence  lo  action  for  escape 3036 


XV.  Fio 


on  Biid  AdtnlalBtratora. 

See,  also,  "  Deccdehts'  Estat. 


jurisdiction  of  surrogate  ovei 2472 

'■  next  of  kin  "  defined. .  -     -     -- 


, ,,. e  althougli  letters  issued  before  enactmenl..  2610 

lUbility  of  persons  acting  without  authority 2706 

,..^.^:.^ ,  2472 

1870,  1806 

I.  Affdintuiht!  pnALlrlcATIofl.     See,  also,  "  Letteis  or  Adhih- 

persons  incompetent  to  serve  as  eaeeutors 2612 

letters  may  be  refased  for  inability  to  read  and  wnle  English.  2612 

issuing  letters  Co  executors  named  upon  contingency 2638 

supplementary  letters  testamentary  may  issue  on  removal  of 

disability 2813 

tenuneiation  by  executor   2639 

retraction  of  renunciation   2639 

•election  of  eieeutar  under  power 2640 

objection  to  persons  selected  as  executors  under  pover 2841 

exclusion  o(  executor  failing  to  qualify  or  renounce 2642 

order  of  preference  among  persons  entitled  to  ■dminiaualion.  2680 
cxceulor.  etc.,  of  sole. legatee  entitled,  lo. administration 2860 

tion  against  intesuie 2660 

of  successor  on  revocation  of  letters 2805 

of  lemporary  administrator  not  stayed  by  appeal 2683 

successor  to  sole  executor  to  be  appointed 2603 

appointment  of  receiver  aa  successor  to  sole  executor  pending 
action  for  partition  or  distribution  or  to  construe  or  es- 
tabUsh  will 1888 

depOMt  of  securities  to  reduce  penalty 208(1 

application  for  order  for  new  bond  or  new  sureties 259T 

order  requiring  new  bond   2009 

application  of  sureties  to  be  relieved  from  bond 812,  2600 
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Execnlora  bbS  AAnlDtatrnlavB  --  Citatln««4> 

TI,   BuNbE^  LTABiLiTv  TUUEOV  —  CoatinusL 

df  old  >i 


if  1«ieu  for  failuK  to 


revocaiion  of  1«leu  for  failure  to  mve  cww  bond. .  812.  2S9i 

sureties  liahle  lor  money  received  bj,  in  inolhei  cipuily 

wh«n  iKind  nuy  be  prosecuted. ........................... 

successor  may  sue  on  official  bond  an  revocatiott  of  letters. . 
action  QiL  official  bond  wben  no  (uccessor  is  appoiqted. 

III.    RlVOCATIOH    01  I.ETTUII1    KISTOHATIOII. 

may  apply  for  revocation  of  letters  and  settlemetll  of  ucountl 

revocation  for  failure  to  give  new  bond.'.".'.".'.".'.'.'.'.'.'.  ^  ^ ! ! " ' 
appoEntmenl  of  successo-  on  revocation 

resignation  wiien 


■uipension  not  stayed  by  appeal ZSS3 

decree  reroking  letters  not  stayed  by  appeal 2S83 

reUilulion  on  revocation  because  suppowd  decedml  linnii      30M 
oD  revocation  of  adminislrmion  upon  discoveiy  of  Till.  20(H 

IV.  Gimhal  rowus  ahd  Dttrica. 

powers  of  executors  before  issuing  of  letters 9813 

directions  as  to  custody  of  property  on  disaKrecracnt 20Q1 

may  consent  to  di.-cbarge  of  insolvent  debtor  by  leave  of  sur- 
rogate   21G3 

must  record  will  in  each  county  where  realty  situated 3633 

eiecutors  nualifying  may  exercise  power  of  sale,  etc 2612 

evidence  of  right  to  redeem  realty  sold  on  eiecutioo 146S 

righo,  powers  and  duties  of  adminiilralors  c.  I.  a 2613 

powers  of  temporary   administrator  over  real  ptoperty 3Sn 

title  under  aherifT's  deed  on  execution  is  in  trust  far  ban  or 
devisees WIS 


veyancc  of  property  sold  by  decedent 

to  suspend  proceedings  on  vplication  to  revoke  probate 2BS0 

powers  pending  appeal  from  decree  probating  or  granting  let- 
ters   ate 

V.    PaOFERTy  AND    AISETS. 

liability  of  persona  acting  witboul  aultiaritT 27M 

what  deemed  assets 2T12 

debt  not  discharged  by  naming  debtor  a*  executor S714 

discharge  or   bequest   of   demand  against  execntor  not  Talid 

against  creditors 2IM 

apportionment  of  rents,  annuiliea  and  dividaid* !ET30 

-.sale  of  personal  proneriy 2T17 

decree  directing  payment  is  evidence  of  aMCti 2SSS 

judgment  againsi.  not  evidence  of  asaeti 183* 

VI.    iHVENTOay  ADD  APPtAIUL. 

tion HM 


return  of  inventory   2716 

compellinK  return STW 

attachment  for  disoheyinir  order  to  reluni 2T1A 

BupplemenUl  inventory  of  lubsciiuently  discovered  properfv.  .  27H 

■T^'^.  '""itory  may  he  contrsditted 1RS2.  |8S4 

liability  for  uncollected  drtnands  included  in  inventory,  1SS3.  183* 


INDEX. 

BsecBtora  aBd  AdmlnlHtratora  —  Cantlnncd. 

to  whom  pf  tilion  presented  in  sumigite'i  absence 2T06 

petition  and  sfGdavil  2T0T 

ciiatioa 270T 

order  reqnlrint  Mtendance  2708 

■crvice  of  citation  and  order ■. 2708 

examination '. 270D 

pauisbment  for  refusal  to  answer 270B 

dismissal  on  verified  answef  claiming  title STOB 

decree  to  deliver  property 2709 

security  to  prevent  decree  2T10 

enforcing  decree  for  delivery 2710 

warrant  to  seiie  pioperty 2710 

VIII,  Sulk  or  ual  piofeitv  to  fay  dbcidbnt's  dnti.      See  "  Sali 
ot  Seal  FioruTY." 

not  to  purcbase  real  property  sold  to  pay  decedenf  a  debts 2T74 

allowance  to,  on  sale 2568,  2S6i 

IX.    ACTIOHI. 

1.  By  and  agaitui  dlctdent. 

eilension  of  time  to  move  to  set  aside  judgment  against 

decedent 78S 

to  appeal  from  iudgment  against  decedent 7SB 

no  execution  against  decedent,  except,  etc ISTD 

issuing  execution  on  judgment  in  favor  of  decedent 1S70 

on  rejected  cU)m  barred  in  sin  montbs 1822 

against  executor,  etc..  of  person  ivbo  dies  within  state.,  , ,  40S 

where  deceased  a  non. resident   S91 

■ctians  against,  to  recover  chattel 883 

by  next  of  kin,  etc.,  to  recover  property  of  decedent 882 

period  occupied  by  suit  to  recover  property  of  decedent 

excepted  from  limiuiion   403 

may  begin  action  within  one  fear  from  death  of  creditor.  402 


8.  luritiKtiim. 

jurisdiction  of  justices'  courts  over  actions  by;. 2880 

"justice's '™rt"?  " .*."," ™". .'.""..!. !!?.?.  2883 

Yonkers  city  court  bas  no  jurisdiction  over  action  apiinit.  3204 

4.  Whm  maiHtaiHablc  by  or  againil. 

"uK?ret^?'?'. .  '."°'..  .*"^'.™. . '" .". '™.  .!^'.'! ...","    1821 

action  for  leeacy  or  distributive  share 1816 

bond  of  guardian  ad  lilrm  of  Infant  suing  for  legacy  or 
distributive  share,  .    ,. 1820 

cbatge  him  personaHv  ',...,",,,,  1830 

action  1>y,  for  necligenlly  causing  death  of  decedent, ,  ig02-100n 

G,  Partition, 

when   nee««rv   n.Hies   in    partition ]B,18 

■  from  lien  of  de1>ts  of  decedent II»8 


payment  ii 


withdrawal  of  shares  of  proceeds,. 
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nxeca(«ra  uid  Adnlulatrotora  —  Caiitla««4. 

,        IX.  Actions -Continutd. 

to  be  brought  in  represenUlive  capacitr 1814 

may  sue  wichoul  ioining  beneficiary 449 

""^L"".".  '?:"."!^.  .'"f .  ""^ "!. .™" ".™'  18IT 

enMUtori  wlio  have  not  qualilied  not  neceaury  partia. ..  181S 

Mparate  answers  not  allowed  «ccpt  by  dinciion' of 'coiin.  IRIT 

counterclaim  on  drccjenl'a  dehl  in  action  by 5116 

in  city  court  of  New  York 3174 

lack  of  ssseti  not  to  be  pleaded 1IIZ4 

in  action  by  or  againn.  in  tusCice-f  coart SMS 

joinder  of  personal  and  renresentative  cauacs ISIS 

nol  personally  liable  for  debt  by  reaaon  of  falae  lUega- 

(ion  in  plesdlnj   1831 

7.  Abaicmenl  and  revival. 

actions  not  lo  abate 1828 

■  tied  against  auccesior.  .    ..   1828 


I.  TVto;;  iudgmtnl. 

preference  of  actions  by  or  i 


continue  actions  and  special 


al  Iraniaction  with  decedesL     SOS 
lainst  all  as  if  all   had   ap- 


less  opiessly  charged  .'....'.'...,  1823 

judgment  againsi.  to  state  whelhei  awarded  peraanally  or 

in  representative  capacity   1813 

separate  dockets  and  executions  on    personal  and  repte- 

scDtative  judgment. 181S 

"  t1>"cMblS"'J^inM' d«rfent'B '^^rty . . .  '.  .1*. .™'  1814 

dispensing  with  or  limiting  security  on  appeal 1S13 


a  judgment 

on  judgment  on  counterclaim  against BOB 

agamsl  property  in  hands  of ISTl 

against  executor,  etc,  to  issue  only  on  leave 1825 

application  for  and  order  granting  leave 1820 

aecurity  on  leave  to  issue  on  judgment  for  legacy  or  dis- 
tributive share )8ST 

10.  Com. 

liability  for  cosls ISH 

judgment  for  costs  against 18M 

costa  against,  payable  from  estate 32«l 

when  personally  liable  for  costs 3210 

security   for  costs  discretionary 3271 

action   againil    beneficiaries    for  costs   and   cipcDan    in- 
curred   ISlfl 
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INDBX. 
gzeCBtnrB  and  AtfatliUslratara  —  Canll>««4> 

X.   ADJUnUtHT   AHD   FAVUINT   OS    CUlllB. 

~— -  advertiBemeiit  (or  clainn 2718 

lUtnlily  (or  daims  not  proented  pursuant  to  tdvcrtisenunt . .  SIIS 

— -  proof  o(  claims ' 2T18 

r(!(ercn«  o(  di.puKd  claim 2718 

procedure  on  reference 2718 

powers  and  compensation  of  referee 2718' 

ludgmput  on  reference. ..........................  .t  .-.--■  >  2718 

cons  of  reference 2718 

compromising  or  compounding  cUims 2719 

action  Boainit  execulor,  etc.,  does  not  enlitic  claim  to  prefer- 
ence     2T19 

""Si.  "*.   . :'.'  .".V.  .^™"  '. "?.  'f^.. ."."!  .™.".1     arai 

'.  272* 


2T81 

of  debts 


proceeding  to  compel  payment 2728 

nts  may  be  preferred^  to  benefit  estate 2710 

tition  to  compel  payment  of  debts 2728 

alian  on  petition 2722 

len  petition  to  be  dismissed 2723 


XI.   ACCOCHTII 


revival  and  contiDuance  on  death  of  accounting  party S0OS 

intermediate  accouoting  2T3S 

Then  judicial  atttlemenl  may  be  required 27Sfl 

aetllement   of    account    of    t<mponi]r    administrator    may    be 

who  may  petition  for  compulsory  accountins 2727 

citation  on  petition  for  same 2727 

order  to  account  2727 

adacbmeni  for  disobedience  to  order  2727 

revocation  of  letters  (or  failure  to  account 2737 

supplementary  citation  on  compulsoir  accounting 2727 

consolidation  of  volunury  and  compulsory  accountings 2727 

voluntary  on  petition  of  etecutor,  etc 2728 

citation  on  voluntary  2T28 

may  apply  for  revocation  and  settlement  o(  accounts 2688 

decree  revoking  letters  may  require  accounting 2808 

on  revocation  of  letters,  successor  may  compel  predecessor  to 

account   2800 

not  liable  for  loss  by  decrease  of  estate 2729 

not  to  make  profit  I^  increase  o(  estate 2729 


executor,  etc.,  may  prove  claim  against  decedent 2731 

etatute  of  limitations  suspended  on  claim  by   executor,   etc, 

against  decedent. 2731 

Tef erence  of  accounts 2.146    , 

relief  on  accountinK  for  neglect  to  set  apart  exempt  property.  2724 

effect  of  judicial  setilcment 2743 

decree  settling  accounl  to  contain  summary 2S5V 

decree  for  payment  and  distribution 2743 

additional  sllowance  for  costs  on  settling  account 2.162 

commissions  of  eiecutor  or  adminiolrator  to  be  allowed 2T30 

not  allowed  when  will  provides  compensation 27S0 

amount   27B0 

inclDde  cmt  of  bond 3810 
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Xil.    FaVMIHT    OI    LEOACTU;    pmBllUTICtH. 

exemption  for  widow  and  cbildred Uli 

proceedings  for  ne'^ecl  lo  set  apart  exempt  property 2T£t 

— the™e^de3  ^awe .".!?!"!.  .""?^?.  .?^.?:.';;  ^  I.":;:;  -Asi 

Bdvanceinents  to  lie  included  in  distribution 2733 

ordet  6f  "iitrib^tion '"™??.  ^'.['."['.W."  WW." '.''.[''.''.  2732 
when  next  of  kin  of  deceased  liuiband  or  wife  deemed  ilto 

next  of  kin  of  decedent Z732 

distnbulion  of  estates  of  married  woiicn 2iM 

delivery  of  property  in  lien  of  money S!H 

retention  of  money  for  claims  not  due  or  in  ]iti(ilion 2T4S 

payment  of  legacy  or  share  of  infant 27« 

legacy   or   sliare  of   unknown   person   to    be  paid   into   state 

treasury 274T 

trial  of  claim  (o  share  of  unknown  person 27IT 

payment  lo  counly  treasurer  after  two  years 27-18 

decree  for  payment  of  legacy,  etc.,  on  giving  security 2!23 

petition  to  compel  pajinent  of  dehu  and  legacies 2721 

ciUlion  on  petition  to  compel  payment 2722 

when  petition  to  be  dismissed 2722 

action  for  legacy  or  distributive  ahare 181» 

bond  of  guardian  ad  tittfi  of  infant  suing  for  legacy  or  dia- 

Iributive  share 1820 

ecurity  on  leave  lo  issue  execution  on  judgment  for  legacy 

or  distributive  share  1827 

BxemplillcatlaB. 

See  "  liviDBHCi,"  VIII,  X;  "  Recoum." 
Exempt  loBB^ 

property  exempt  from  esecutlon,  Ke  "  Exicutiok,  VI." 

of  earniniis  of  debtor    IBTO.  24«3 

ol  trust   fund   2483 

exempt  property  not  reached  by  supplementary  proceedings 2163 

not  reached  by  creditor's  action 1819 

for  widow  and  children  .  "  decedent 2713 

properly '.....' V.'... ."™^.  2724 

BxprcBB  CompanlcB. 

residence  for  purpose  of  iarisdiction  of  iustice's  court..     28B9,  2881 

■cTvice  of  sumiDooB  from  justice'i  court  on 28S1.  2882 

Bxtpnaton  of  Tine. 


taking  fees  not  preserihed  by  law  prohibited S2W 

for  services  not  rendered  prohibited  3281 

treble  damages  for  illegally  Uking  fees 3282 

Bstrs  AIloiirBBce. 

F. 
Faelora. 

order  of  arrest  in  aclion  (or  funds  or  properly  misapplied MO 


juiiadktion  of  N.  Y.  city  ci 


INDEX. 

i^alae  ImprlBOBmcBt  —  ContlnDctl. 

on  high  MS,  action  in  N.  Y,  dty  court  for 31TI-3I8T 


Kalae  RsurenentatlOBB. 

OS  ground  tor  aCMchment  636,     037 

Federal    Conrtn. 

detention  and  custody  of  pcisanen  under  federal  pnKess. .  133,    134 
cerlifled  copies  of  records  admissible  in  eyideOK   043 


Vederal  Olllceii  and  OlllcerB. 


cords  or  certified  copies  of  transfers  of  vessels  i 


provisions  ajjpl;  to  civil  cases  only 33S2 

special    provisions   nol    affected S330 

change  not  to  apply  to  uncompleted  services 3331 

In  proceedings  to  enforce  liens  on  vessels 3439 

officer  may  charge  fee  paid  for  oath,  postage,  etc S2S1 

of  printers  331T 


judges _.. 

officers  of  N.  Y.  t 


nagcs  for  Ulegilly  taking 


to  be  paid  before  papers  transmitted 3202 

searches  for  state  ofliceTs  to  be  gratuilous.! !! !!  !!^! !!.'!  ^i !  3200 

prisoner  ordered  discharged  not  to  be  detained  for 8212 

poor  person  not  liable  for 461,  486 

in.  Or 


of  clerk  of  court  of  appeals 3300 

of  county  clerks  generally 3304 

in  N'ew  Yorl  and  Kings  counties 3306 

of  clerks  of  court 3306 

in  civil  actions   3301 

im  naturalization 3303 

of  repster S-TOfl 

of  county  treasurer,  etc..  on  moneir  paid  into  court 3321 

of  stenographers 3S11 

for  copies  of  notes 2B1 

hovr  paid eS-88 

1161 


INDEX. 

IV.  Of  siiEiirrs;  cocohiui  cdhctaiuu,  »tC 

of  sheriff  and  officers  for  attending  ^tpeHate  divitkm. , . . . , ,     2IS 

of  conitablcB  and  deputy  ibenRi  tor  atteading  court 3312 

of  sheritfs 3SIIT 

in  New  York  and  KingB  caaal* 3908 

in  replevin ITM 

sheriff  to  cDlIecE  bj  virtue  of  execntion 3»» 

of  coroners 3S1D 

of  marshal  eiecutlng  mandate  of  N.  Y.  city  conrt 3» 

payment  of  fees  of  officers  on  sale  In  partitloii ISHt 

V.  Of  ■ErnzEii  coHMisstOMns  amd  Jkaamamu. 

of  referee !  i!!!;!";!  ""["^I  !l  328S 

failing  to  report  not  entitled  to  fees 101ft 

appointed  to  superintend  discovery. »,...,... ,,..,.,.,     ftVT 

m  surrogate's  court .^........4....... ...,  2SIW 

on  sale  of  real  property ..,,,,.,.,  3S97 

conunisiiona  on  distribution  of  proceeds  of  real  prai>- 

of  commiisioneri  in  partition  or  dower 339S 

in  partition,  to  be  taied 1SS5 

to  admeasure  dower,  to  be  taxed KIZ 


VI.  Of  lECEivERt:  iiEcuToas;  ciiAaDi. 

of  executor  or  administrator ZI» 

executor,  rtc.  only  aLlowed  once  on  different  letters 2730 

not  allowed  when  will  provides  eompeniatioii 2730 

of  testamenwry  trustees  27Ba  2810 

of  ^neral  guardian    2730,  28.W 

™eommV™ofTnT™Wlint''- """'■■-"""  2398 

cost  of  bond  of  receiver,  guardian,  trustee,  etc SXZO 

VII.  Of  jui-oas. 

of  trial  jurors 3313 

in  special  proceedings  3310 


fer  diem  allowance  to  in'and  and  trial  jnroi 
extra  pay  on  protracted  trials...... 


VIII.  Of  wiTHKsis. 

generally SM8 

on  deposition  to  be  used  in  another  state 3319 

party  teaiifyinK       t  entitled  to 32m 

attorney  testifying  for  client  not  entitled  to 32SS 

IX.   Ih    SUIROGATES'   COl'KTS. 

no  fees  when  c.   :.s  does  not  exceed  fl.OOO  X«I1 

of  surrogate 2567 

of  refer« SS«8 

of   officers,   witnesses,   etc 25flB 

of  appraiser  2nro 

for  copies  of  r^P^" 29SI 

X.  Ik  justices'  covats. 

to  be  paid  before  services  rendered 3S2S 

adverse  patty  may  pay  and  lai 33Z8 

iisa 


INDEX. 

Fees  ~>  CoBtlBBed. 

X.  Ih  jDSTicEi'  coDtTi  —  Cuntinuei). 


of  justite  ar.d  constiMe  on  altachraint  ogaiiut  witam 8972 

of  eonsWble 332S 

consUble'B  BHidavit  upon  claim  for  travel  fees 3S84 

perfton  deputized  to  execute  mandate  not  entitled  to. .......  dlC6 

of  jurors 3326 

witneisM'  fc« 832T 

on  commiMion  to  lake  dejiosition 8826 

XI.  When  to  ie 


by  clerk  of  court  of  appeals 

cfetk  of  court  to  account  for  and  par  o' 
salaried  regiiters  to  account  for  and  pi 


clerk  of  N.  Y.  city  court  lo  account  for  and  pay  over 381 

sbolisbed  8ZS 

attornejr   disqualified    on    conviction 87 

deposition  of  person   confined    for 877 

corrupt  omission  of  juror's  name  in  Kings  couniy 11B8 

habeas  corpus  lo  testify  in  case  of S011-aftl4 


name,  sec  "  Naue;  "  "  UMKMOWit  Peuomi." 

i-'Idelltr  ConpBBlrB. 

necutlon  of  bond  or  undertaking  by 811 

equivalent  to  two  sureties  on  bond  or  undertaking 719,  811 

juitilication  by Sll 

f<*ld«el«rie«. 

order  of  arreM  in  action  for  funds  or  property  misapplied 54D 

in  juMiee's  court  SSDO 

riBCB. 


for  UDlaiifully  practicing  in  New  York  city 

for   permiltiag  person   lo  practice  unlawfully   in   New    York 

It  ■herlff  for  neglect  lo  exceuie  mandale  in  special  pro- 

[    peremptory    mandamus    lo    public    olBcec    i 


ceedinn  -,  - '  - 


,   3090 

X  of  oCGcCT  attending  jury  in  special  proceeding.  1196 
1158 


INDEX. 

FtacB  —  CanllBacd. 

I.  When  to  ie  iKroSED  —  Continutd. 

for  nonallindance  of  juror 1072,  U06,  US! 

in  special  procefding  H9S 

in  juslice'a  court   3006 

of  lalramen 1174 

I^n^e'™  convTclion  of  .rilne'ss !!! !!!!!!!  i !!  i !  ^ !  I "!!!  ^  2(70 

execution  for,  against  witncM 2077 

application  of  fina  agalnat  witoeue* 2gT8 

II.    Foa    CONTEMPTS. 

punishineni  of  contempt  hf SZWt 

aa  indemnity  for  danuffea  to  afgricved  party. .-....-.  2294 

corporation  may  be  fined  for  contempt 2SS1 

final  order  imposing  for  contempt  puniahable  civilly 2281 

III.  Reuissioh. 

power  of  county  court  to  remit 360.  851 

costs  on  remission    352 

notice  of  application 352 

IV'.    COLLECTIOH    A.in    ENPOICEUINT. 

provisions  not  applicable  where  other  provision  made 2301 

cUrk  of  court  to  make  schedule  of  hata  imposed 2SS3.  2Z8S 

to  issue  warrMit  to  sherift 2JW 

levy  of  execulion  on  personal  propertjr  under  warrimt 3298 

"rant".*  ?!!\7".*^^™  .!™!'™..'^'™'.  .'!*?".".  .""^".'V'  229B 
return  of  warrant   22»7 

procecdintrs  to  compel  sheriff  to  return  warrant 2297 

action  against  sheriff  for  failure  to  collect  fine 3296 

issuance  of  new  warrant  on  return  of  first 2298 

what  persons  included  in  schedule 22(8 

action  by  people  againat  sheriff  for  ooiuion  of  duly 2300 

V,  Actions  »o«. 

actinn  for,  to  be  brought  in  name  of  people 1984 

cosls  when  recovery  by  sUle  is  less  t^an  $50 SSSS 

jurisdiction    of  justice    S8«S 

order  of  arrest  in  action  to  recover — 549 

against  usurper  of  office  unon  iudgoent  of  ourter l!Ki6 

fine  against  usurper  of  office  to  be  docketed 1950 

execution  to  collect,  against  usurper  of  office lOGS 

Flr<^  Companlris  iind  DcpaFtmvDta. 

member-  exempt  from  jury  duty 1030,  1081,  1I2T 

^loof  of  exemption    1082,  1128 

'Tnd'^oren'iaw  .". .  ^^'."'. ,  ".  .'!*.""..'."  ."."  .". . .'. .'!?!!'.  .^^    484 


iseo 

■Damurf  pracecdingg  to  dt>poHeu  wrongdoer 2233 

■?plicalu)n  to  reniove  wrongdoer 2234,  223S 

iuuca  in  sununAry  proceedings  to  remove  wrongdoer , 2240 


«rvi»  ot  sumnuins  by  publication 436,     439 

obligor  in  bond  miiy  be  made  defendant 

otbtfr  actions  for  mortgiige  debt  prohibited  pending  U 

Tougbt  on  debt.  ] 


poratian 1810 

action   triable  where  property  situated -       fUt^ 

final  judgment  to  direct  aale. 

to  award  recovery  of  deficiency 

Judgment  to  be  entered   in  county  where  property 

•ecurity   to   itay  judgment   pending  appeal    to  conrl 

dlsmisnl   on  payment  of  interest  and   part  of  principal 

•tay  after  judgment  on   payment  of  interest  and  in 

estate  traniferred  by  conveyance  upon  sale.. .-...- 

rights  barred  by  conveyance  upon  sale. 

surplus  to  ht  paid  into  court. ..................... 

sale  of  whole  when  only  pari  oC  debt  due 


2.  By  cdve 

provisions  ai  to  morigago  to  U.   S.  loan  commissioners 

not  afTected 2409 

gages  to  Mate  not  affected 2400 


i  on  mortgagor  and  Kranten. .  2aNa 

on  wives  or  widows  of  mortgagor  and  grantee 2388 

on  lienors .T!T 238fl 

node  of  service  of  notice  of  sale 2386 

county  clerk  to  Indorse  and  index  notice  of  sale 23na 


INDEX, 

Forccloaare  -^  Contlaiird. 

I.  Of  uoktcace  or  keal  fkofiktv  —  Conrinued. 

2.  By  advtrliltmcnl  —CoMinaed, 


off  by  wlc 3 

B    23B6,  2 

Blion  and  poiUng  ot  notice 2396.  2 


-rice  of  notice  of  ulc 2396,  2397 

of  notice  of  nie    o  be  annexed  to  affidant..  2397 
y  be  tiled  and  ncurdcd 239B 


urplutt  to  be  paid  into  mpreme  court.... 
loticc  of  application  for  aurplm 


reference  of  application  for  Burplus. 
died  sdied 


to    fluiplu9    not   applicable   i 


tl.    Of  UlCnAHlo'    LIEHE  OH    1 

purpose  of  title  3398 

definilioas 33»8 

to  be  by  sciion 33j» 

jurisdiciion  of  action    33M 

under  contract   for   public  )iiipro»«nient SiOO 

provisiona  apply  to  court  of  record!  onl*.  except  >s  otbenfi*e 

provided 3401 

j'udfment  forecloiing  lien  on  public  improvement 3418 

preference  over  contractors   3414 

judfcment  for  delivery  of  property  in  lieu  of  money S41S 

foreclosing  lien  on  railroad  property Mt9 

1.  In  owrd  of  record. 

notice  to  lienor  to  begin   action S41T 

cancellation  (or  failure  to  bwin  action 341T 

coniolidation   of  actions  by  different  lienon 3401 

joinder  of  lienor!  a)  plaintiffs 84(0 

w1^v™'^f'def'c'ndant"lie''n   b^'fiilure'to'piead ! ! ! !  I ! ' "  MiC 

equities  of  lienors  to  be  determined SMX 

judgment   for   deliciency    3416 

for  debt  on   failure  to  establisb  lien 3413 

offer  to  oay  into  court 3413 


to  be  commenced  by  personal  service,  within  Mate 3404 

complaint  to  be  verified 3404 

necessary  allcf^alions   of   complaint S4A4 

mbstltoted  service  of  summons 8401! 

iiBa 


INDEX. 
Porcclssnre  —  Cantlnncd. 

11.  Or  BKBABics'  LIENS  ON  «£AL  «0PEitTv  —  Cofilinued. 
2.  In  court,  noi  of  rtford  —  Continued. 

joinder  of  iisuc  H  verified  aniwet 3400 

judement  by  dtfault   3106 

trial  of  i»uea   8401 

enforcing  judimeni   for  defendant 3407 

^pG*l  from  judgments   3409 

filing  transcript)  of   iudgmente 3410 

coats  and  disbursement! 3411 

oiTer  to  r>ay  into  court 8413 

III.    Or    CHATTEL  LIENS. 

proceedings  to  enforce  liens  ok  vessels,  see  "  Vmbels." 

other  remedies  not  liFected 1T41 

jurisdiction 1737 

of  county  court  340 

of  eity  court  of  New   York .115 

of  city  court  of  Yonkeri 3203 

when  inainl»in»ble 1737 

secTice  of  summons  by  publication 488,  436 

aetion  Iriable  where  property  situated »S2 

warrant  tt)  seiie  chattel 1788 

from  inferior  court   1740 

judgment  . 1T8Q 

■ale  under  jndpnent  1T3B 

of  inferior  court  1740 

payment  of  Eurplua ]T89 

judgment  for  deficiency   1T39 

foreign  'orporations,  see  "  CoiKNMTtON*." 

procuring  testimony  from  foreign  countries,  etc.,  ace  "  Dirou- 

ancillary  letters  to  foreign  executors,  etc.,  see  "  Lbttiu  of  Ad- 

■ncillacy  letters  lu   foreign  guardian,  aee  "  Gd<uu>iam." 

people  may  sue  for  public  funds  in  foreign  court 1071 

proof   of   foreign    sUtutes 942 

oral  evidence  of  common  law  of  another  state  or  country 042 

reports  of    cases   admissible  to  prove   common   law  of   another 

iitate  or  country «42 

aathentication  of  copiea  of  records  of  foreign  courts 07^- 


r  admissible  ii 


lord  of  for. 

,,  of  public  office  of  foreign 


place  of  trial  of  actions  for  penalties  for  trespasses. . 


rarfeltarca. 


■' CoaroiUTiON ;  ■■  "  Fbakciuses;  "  "  Qlo  \V*«««i!TO." 
covery  of  property  forfeited  for  treason,  see  ■'  Tkiason." 


INDEX. 

Forfellnrea  —  Conttancd- 

I.  Of  orricE.     Sec,  also.  "  OFncE  AND  OpriCEU." 

(Dt  brmsing  or  sufteting  ILquoi  in  jail 13* 

ol  sheriff  lor   failure  lo  separate  prisoners 12S 

for  violalions  of  law  by  juaie'c  at' tonitMt/^V.V.'.'.'. '.'.'.'.'.'.  313B 

II.  Ab  pehaltiu.     See.  also,  "  Pehaltie*." 
1.  Whin  iHcurrtd. 

of  life  estate  or  uoexpired  term  for  nulicioul  waste IffiS 

""div"*™'  before  "eve™l''™!°f ,!?.... ."™. "..' .*?  1981 

by  jnror  for  Uking  gift  or  bribe IIM 

for  making  gifl  orVFbe  to  juror IIW 

for  falK  oaih  of  creditor  of  inwlvenl  debtor 21SS 

to  be  brought  in  name  of  peovle '.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.  1U61 

triable  where  cause  arose SeS 

place  of  trial  vben  offences  committed  on  lako,   riven, 

by  Bttorn^'general  or' district '■tt«nev^a're«m  IBS! 

concurrent  jurisdiction  of  supreme  and  junice's  court..   1982 

dispoHtion  of  money  recovered 1981 

reference  lo  statute  lo  be  indoraed  on  lumnHHis 1981 

recovery    when    statute    impoiei    amount    ool    exceeding 

specified  aum 1981 

district  altomey  to  render  account  of  collection. 1988 

person  specially  aggrieved  may  sue 1893 

when  common  informer  may  sue ISM 

common  informer  lo  compromise  only  by  leave  of  court.  UM 
summons  in  action  by  common  Informer  to  be  served  by 

officer  authoriied  to  levy  eiecutlon ISU 

'™mande'd.^°  ."'!'. . . .  I'™'".''.". .'".  "T"'^.  ""T!'. . . .™°    IMS 

previoui  collusive  recovery  not  a  liar 18M 

reference  to  statute  10  be  indorsed  on  summons 1807 

■pecined  sum.  .  18B8 

confineinent  on  execution  against  person  on  judgment  for.  3032 

ion  by  atlorney-Heneral  against   corporation  lo  try   righl  to 
:nerci5c   . ]»48 


11  claim^ls  lo  same  franchise  to  be  joined IBM 

ction  to  be  brought  in  name  of  people ISM 

-  -  ■  ■  -   '^    iMa 

iVeiaitifjoined!.'.''!'!!.'!  1BS8 
1  from  oncers  and  mem- 


s  party  plaintiff., 
irity  (or  costs,  etc. 


limitation  of  ai 


order  of  arrest  issued,  allegation  of  fraud  must  be  proved. 
IISB 


1 


rwmv*  —  C«Mtla«e«. 

or  price. 

Kcurity  on  inianclion   igainn  procet 

wilnni   in  supptcmentary  nroceedingB 

ntl  t« 

:u»d  bccauK  an. 

Prandnleat  ConTeraneea. 

no  appul  frj  court  of  appeals  from  ja 

dgmoit  c 

,[  affir-.-ce              191 

... 2906 

enforcing  judgment  againit  property  conveyed  by  deceased  judg- 
ment debtor. , 1380 


ml  befare  letters  issued   2813.  3Q66 

rily  of  temporary  admin iilralor  lo  pay a8T2 

Ted  over  all  other  claims  2720 

?dinga  10  compel  piyment 2720 

f  realty  to  pay  2740 


joinder  of  causes  t>f  action  for  penalties  under 
Oneral  Biilea  af  Praecipe. 

See  "  Rules  or  PucTiCB," 


Duy  chinge  place  of  holding  courts 36.  SS 

may  order  out  military  to  assist  stieriR IDT 

designation  of  justices  of  appellate  division 220,  222,  XE3 

mJ  deKrUairjusIice'w'^oH  t™  to" avoi'd'f^lure.'.' .'.■.'.'.'.■.";  237 

may  suspend  jaslice  of  K.  Y.  city  court 321 

ditqualiHed  to  act  as  trial  juror 1029 

lieutenant-govemor  disriuntified  to  act  as  trial  juior 1020 

private  secretary  disnualilied  as  trial  juror 102D 


i)  to  be  paid  t< 
cl  by  him  into 


in  Albany  co     ,.     , 

collection  of  fine  imposed  on . 

application  of  code  to  lines  agamsi ..----.-.- ,w)i 

smwrvisors  may  malce  allowance  10 3314 

mileage  ot  jurara   S314 

lum 


INDEX. 


ejectment  by  jrtu 


:«  grants  b;  ttsit,  k«  "  Lmms  Pati 


GmardlanB. 

I.    GUAXDIAHI  AD  U 


how  appoinled.  .  . . 


deck  of  court  must  act  when  ippointwd 4TS 

must  eoBteni  to  icl  in  writing 4Ti 

must  give  bond  belore  receiving  property 474 

Kcurity,  penalty  ind  surelies  4TB 

security  may  be  increiKd  by  order , m 

general  piardian  acting  ad  ftirm  need  not  give  Mcurity 4T5 

1.  0/  tHfoilt  piaintilft. 

to  be  appointed  before  aummona  iasues 400 

application  for  appointment  -...-....  ^ ^ .  ^ - . ^ .  , . . ^ .     4T0 

verification  of  petition  of  infant  for  leave  to  lue  a9  poor 

iia?'™r  lostt'^\\\"v^\\'.v^v/^\\\\v.'.'.'.'.'.v.'.'vii.  3m» 

when  required  id  give  aecurity  for  coRg S268.  S2T0 

bond  of,   in   action  i>y  infant  for  legacy  or  dirtributlTC 

shRre. 1820 

2.  Far  defndanli. 

deiignation  of  person  to  receive  BUmnioas  againit  infant.     42T 
appmntmeni  of  special,  for  judicially  declared   iocompe- 


for  alwent  resident  infant  473 

for  infant  in  partition   153B 

MGDrity  by  guardian  ad  Htem  in  partition ISSfl 

cannot  be  waived  in  partition   1636 
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prisoners  to  be  kept  separi 


'moved  to  hospital. ..,..--, 
ordered  to  be  produced  v 


of  iherilf'i  confincnwDt  deemed  : 
tion  in  which  sheriff  is  plaintiff. . 


of  papers   on   prisoner. 131,    lU 


care    of    property    . 

ClIUINALS.^' 


habeas  corpus  to  bring  up  prisoner  to  .testify,  sec  "  HabejU 
Coapus.-'^ 

deposition  of  person  under  sentence  for  felonr I 

disabilit);  by  imprisoihnent  for  crime  excepted  froni  nitute  of 

on  conviction'  foV  crimU' inUriuptV  iimilation' of' ulion' 'f» 
real  property I 

new  trial  of  action  to  determine  claim  to  real  property  when 
defendant   confined    for   crime li 

for  crime,  excepled  from  limitation  of  action  of  dower. li 

^°'d^th''rf''Mc'tJlnc"".^"™"™.?'T...'"^^ 

V.   DlBCIIARCE  noil. 

habeas     corpus    to     intiuire    into     detention,     see     "  Hajeas 

Coapus," 

tel".iM"f  ro'm!  "on  'discha'ritie'  of"  insolVent'  debtor: '.'.'.'.'.'.'.'.'.'.]'.'  2 
discharge  from  imprisoniTiciit  of  debtor  confined  under  execu- 
tion, see  -'ESEcrTioK." 

power  of  city  court  of  Ke*  York  to  relieve  from S: 

discbarge  of  insolvent   from,  sec  "  Insolvint  Deitdii." 
11T« 


INDEX. 

included  in'term  "property" 718 

IneoBtpclCBt  Persona. 

defined 2320 

S™  "Habitual  Dbunk»«ps;  "  "  loiois;  "  "Lunatics." 

couriTEKT   Pessdns." 
action  to  comptl  lonveyance  bj-.' 234S 

I  BCD  m  b  r&  n  c  cK, 

wbf n  cause  of  action  accruei  for  breach  of  covenant  BKainn ....     381 

IndeninKorB. 

of  ihcriH  on  [evy,  ace  "Atiachmimi;  "  "  Eibcutiok." 
Indletment. 

not  barred  by  puniibmenl  for  criminal  contempt 13 

by  civil  punishment  for  contempt 2287 

producuon  of  civil  prisoner  on IW 


See,  also,  "  Guaipiaji." 


cannot  be  parly  to  lutnnjssion  to  irbitratl 

rights  of,  saved  against  I udgmenl  of  ejectment  by  default.. 


il  property  « 

diubility  by  infancy  ticepted  from  iimitalion  of  aclians.  S75.     306 

disabiliiy  to  move  to  vacate  judgment 1201 

infancy   escepled    from   period    of    limitation    of    action    for 
dower   . ISW 

"tion  "", .". , .',"". .°  '^.  r.  .°f ."  . ."".".  °  ."^^. . . .  .*™'.".  2126 
creditor's   action    against    hdrB.    next    of   kin.    etc.,    not   sui- 

pended   by   infancy    1868 

execution    against    infant    heir    or   devisee    on    judgment    in 

creditor's  action  suspended  for  one  year IgSS 


II.  Actions 


may  be  required  to  givt  secority  for  costs  when  plaintiff,. 

Ycrification  of  petition  for  leave  to  sue  as  poor  person 

order   granting   leave   tu   next    friend,    etc.,  to   sue  to   ann 
Tecove'ry "^i  ilower'  i^'  default '  or '  collusion  *  of '  ^ardiaA  *  do 


party  is  infant    fiOJl 

reference  by  consent  not  made  when  infant  a  defendant 1012 
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iBlMta  —  Coatlnned. 

JI.  Actions  »v   *jid  acaihst  —  Continued. 

when  judgment  by  default  na^  be  entered  agunM.. 


■nardian  ai  Ulem  of 

infant  plaintiff 

... 

application  for^appoi 

ntmept  of  guardUn  ad  t 

Item  for 

in- 

infant  £fendant  to 

ppear  by  guardi 
nlmenl  o(  guardi 

n  ad  li 

n  ad  1 

in- 

5£7.^'^r^u,^ 

ad'iilimwb^ 

■ai; 

V^nmcnt  of  guar 

'iin  ixf  IHtm   to 

abm 

de- 

on  guardian  ad 

ilim  o 

abient 

In- 

p.«^ian  ad  litem  m 

St  give  bond  be 

ore  tec 

■ivin«  tiTOp- 

penalty  and  snreties  on  bond  of  guardian 4TS 

Seneral  guardian  acting  ad  Iilen  need  not  give  Mcurity. .     '™ 
aecurity  of  guardian  ed  liitm  may  be  increased  by  order. . 
guardian  aititrm  of  infant  defendant  not  liable  for  cost*. 


of    guardian     ad 

•PP^nj-n™! 

liiw    for.    In    justiKj. 

when  defecliv 

e  appearance 

for. 

.  cured  by  judgment  on 

person  lo  n 

™ive 

deugnation  of 

citation  from 

•urrogale's 

appointment  o 

special  gua 

dtan 

by  lurrogate. 

"^  ''vrii 

■olleetible   (ron 

guardUn 

forproe 

Brilian  ad  HI 
be  waived  . 

men 

of  guardian  <i<f  Iffen  for 

2.  Partilio-. 

may  .bring  by 

Ute 

aecuriiy  by  gu 

lhl»  lo    be 

*fore 

Judgment 

:ion  

INI>BX. 

Iiifknta  —  CvntlMCd. 

II.  Actions  by  and  againit  —  CoatinoeiL 
2.  P»M.(io»  —  Continoed. 

By  agrftmtHi  —  Coniinued. 

coun   may  »uthori«    IBM 

la^"ol  rei™'''f!'.."*.!r*?l'!'.'^™''.'.'.'.'.'.';.'::;  i^ 

B.  Aciien  to  comfel  cvnvtyanci. 

when   m»y  be   brought M4B 

who   nuiy   maintain    2346 

guardian  maj  be  directed  K>  execute  coaveyance 2347 

III.  CRAHGI    Ot    RAMI. 

petition    by    guardian    ..., S410 

5oti«  of  SppWion   ....: 2418 

order  aulboriitng 84M 

IV.  PaOPHTY, 

guardian  entitled  la  lettera  of  adminiatration  on  behalf  of 2660 

jurisdiction-  of  surrogate  over  guardUns 2472 

guardian  of  infant  can  only  purchase  on  behalf  of  ward 1BT9 

payment  of  legacy  or  distrlbulive  share  of  infant...........  2746 

ahaie 1820 

payment  into  court  of  legacy,  etc,  where  no  general  guardian-  2746 

dent'a  debts  v.  2763 

inveMmenl  of  share   of  proceeds   of  land   sold   to   pay  dece- 
dent's debts  2796 

payment  to  guardian   of  share  of  proceeds  of  lands  sold  to 

pay   decedent's    debts 2796 

proceeds  of 'land  sold  to  pay  decedent's  debts 2796 

special  proceedings  to  sell,  mortgage  or  lease  real  property,  see 

order   for  support   and   education 2846 

expending  legacy  or  distributive  sbare  for  support,  etc 2746 

guardian  or  trustee  holding  over  liable  for  use  and  ou^pi- 

tion    1664 

action  by,  for  peoalty  or  forfdture ISM-ISSS 

Injanctloa. 

writ  abolished  and  order  substituted 002 

right  depending  upon  nature  of  action 603 

on  Kirinsic  facts  604 

against  ads  of  stste  officers 605 

not  Ik  granted  with  arresi  or  attachment,  except,  etc 719 

in  action  to  charge  joint  debtor  not  summoned  in  prerioua 

suit  1040 

restraining  waste  pending  action  as  to  real  property 1B81 

temporary,  not  granted  on  submitted  canlroveray 1281 

parent    '.,.. 1876 

fers,  etC;   . _, 2481 

person 232T 

to  May  summary  proceeding*  to  recorer  possession  of  land..  2S6S 


INDEX. 
Injaactl»ii  —  Contl>Bcd. 

I.    WbIH    to    issue;    AFTLICATtOX — ContJaiKlL 


"4 


during  pendenej  o 
■ervEd  on  SundBjF 

proecedingi  after  rndiet,  et> 


e  ontj  on  oo 
perfornnng  d 


m  to  disMlve  corpontioo I' 

il  corpomiion U 

t    corporstioo    for    usurpatioa    of 

on  pending  action  *gunit  oSceit 

>   dissolve  corporation .....,.,.,.   li 


pending    volunCary   diifloluti< 
ment    annulling    corporation    1 


for  usurpation  of  franchiie  or  privilege  ti 
perpetual  injanction 


on  pending  application. . 
n  corporation 


III.  Sicuml- 

to  slay  proceedings  in  action  before  trial 

after  trial  and   before  judgment 

monc]'  depoMted  to  be  paid  over  on  undertaldng  for 


of  proceeding!  after  verdict  io  ejectment ( 

proceedings  in  ejectment  or  dower,  includes  damagei 


undertaliing  in  lieu  of  depout  of  m 

and  deposii  dispensed  with  ii 

cases  not   specially  provided  for. .  ■ 


rz".' 

0  oanuL 

"to"    fai 

ure   of   complaint    to   aet    forth    cane   of 

lBjBii«tlok  -~  C«ntlBBed. 

IV.-Vacatiiic  oi  MODirima  ouiu  —  Continued. 

verified  anmer  deenied  an  aadavii 630 

lime  for  lenditioa  of  final  decision 719 

V.  Recoveiv   or  dahaces  si'staimid  b*. 

aKertainmcnt    of    damaga    ^ 

dsmesei  su««ne4  by  third  perwn ™ 

liabilily  of  state,  municipality  or  officer   for  diniaBea  earned 

VI.  Erraci  of  siait  ok  libiiations. 

time  of  »t»ji,  Bicepted  from  period  of  limitation 406 

of  arbitration  by.  excepted  from  itatute  of  lin-itauona . .     411 

not'i'nduded^in  life  of  lien  of  indcnwnt. .!  I!'.!  I! ! !'.!  12Sa 

inntieeper  diiqualilied  to  act  as  juMice 2866 

Uceniea  may  be  ordered  to  be  destroyed SI 

jn«iee-i  court  not  to  be  held  in 2868 

under    writ    of    aMestment    of    damagn,    ue    "Asuuhint    or 
in  lunnej  for  appointmenl  of  committee  tor  incompetent  perion 


.  1287 
, _,  .,  _„_ IM 

judtrmenl  by  default 1215,1216 

iges  irom  injunction SSHt 

in  replevin   . 


II  mitigation  of  damaaa  admianble 536 

new  hearing  on 1238 


See  "LuwATics." 
property.  ■«  "  Cohhiitei  or  PnsoH  ahd  Plori 

set  "  Sale  or  Rial  Pio'puty." 


II  who  has  taken  benefit 


^"pafM™  of  "ren't."". . ."  .'.","  *™ '° . .'!" .  T."  .'....  .If  22M 

truitee  <o  give  lecurity  tor  coiU  as  plaintiff 3208 

I.  DiKO^nB  rtow  tnns. 

1.  AppHcalioH:  caiienli  ef  eredilari. 

appllcalioa    b-rred    by   failure   to   apply   after   notice   by 
nho  may  be  diHhirged 2149 


of  creditci 


INDEX. 

nt  Debtors  —  Conttancll'. 

I.  DiicitAici  nou  DMTS  —  Coolinued. 

1.  ApFtication:  eonsenU  of  iTedilorj  —  Continued- 


»«utitin  of  conKnt  to  dia^rge  by  parinenhip 2US 

conMnt  to  diichirge  ha*  effect  of  conpOMtion  io  quoliaa 

with   Mhet   joint  deblon SSS 

effect  of  COdiMt  of  purchMCT  of  debt ^ 

consentine  creditor  to  relinqiiiali  »etunty gM 

penally  for  false  oath  of  creditor wj 

affidavit    of    consenting    creditor ■  MW 

non-resident  consenting  creditors  to  annex  account  and 

WecUlties  2}« 

schedule  of  debts  and  property S2 

affidavit  to  schedule  »»»« 

Hearint;  n.B<«<i;  dcterminaiiea. 

order  to  show  cause 21W 

publication  and  service  of  ordei  to  show  c«iue M* 

proof  of  service  and  publication  of  order  to  (how  caiue. .  n<* 

contested'  application  to  be  put  on  calendar 2W 

pTOceedinn  on  contested  appKeatlon  ume  ai  in  action. ..  31CI 

conlestinB  creditor  to  file  specification 21W 

may  demand  \\nj  Inal 21flB 

queilions  may  be  stated  for  detemiiution  by  jurr 2168 

pnwf  of  contesting  creditor's  claim «» 

court  to  determine  facts  il  jury  disagree 2170 

order  to  produce  non-resident  wife  of  insolvent 2171 

refusal  of  discharge  for  failure  of  debtor  to  produce  Bon- 


impeaching  fealimony  of  insolvent -aTi 

grounds  for  refusing  ^scharge 1173 

8.  Altit^mint;  affoinlmttii  of  Inulit. 

when  assignment  to  be  directed - 2174 

appoinlment  of  trustee    317B.  2176 

form  and  contents  of  assignment 2175 

nomination  of  trustee  by  consenting  erediton 217S 

vesting  of  property  in  trustee....... 2177 

what  contingent  interests  vest  in  trustee 2177 

trustee  may  file  notice  of  appointment  and  ownership  of 
judgment    


Io  sue  oa  assignee's  bond 1800 

4.  Tht  diichorgt;  ill  tlltet. 

to  be  granted  on  trustee's  certiScate  of  assi^ment 21TS 

order  for,  notwithstandtni  refusid  of  trustee's  certi6cate.  ZtSD 

removal  of  trustee  for  refusal  to  give  certificate 2tm 

to  be  recorded  in  office  of  coanty  clerk 2181 


operates  to  exonerate  from  debts  and  liabxHllea 2tB2 

cancellation    of  judgment  against   debtor 21SI 

debts  to  foreign  creditors  not  discharged 2181 

liability  on  foreiim  contract  not  discharged 218) 

debt  or  duly  to  United  Slates  not  afifected 2181 

liability  lo  sine  for  taxes  not  afFrcled 2iaf 

for  tnoney  received  as  public  officer  not  affected..  2fS1 


I.  DiiCHJutcs  raoH  Di»TS  — Continued. 

4.  The  discharge:  <"W  /if «e«  —  Continued. 

-"r  =.» 

validj^  of  dischaw  may  be  aiiitkfd  on  motion 

on  mplion  to  vacate  execution  againsi  pt 

■wn 21ST 

EHT. 

procedure   .    . 
trial' of  contn 


when  exemption  from  arresl  or  impriionnient  (o  be  eranted.. 

order   to  be   recorded ; 

release  of  petitioner  from  imprisonment '. 

debts  and  Uabilities  not  affected  by  exemption 

lien  of  judgment  or  decree  not  affected  by  exemption 

order  of  exemption  Toid  for  miKonduct  or  fraud  of  debtor. . 

validity  of  exemption  may  be  attacked 

debtor  exempted  from  arrest  to  give  aectirity  fot  eosti 


maj>  of  proceedings  pending !!"."  ".IT. !'.!!!  BOTi 

vaeatinft  order  to  discover  or  show  cause Rnd 

order  on  retuni  of  order  to  show  cause SOT 

fm '"t"""/  "    """•  '°  superintend SOT 

puniMhment  for  disobedience  of  order .'.'.','.','.',..'.  fB)8 

.tnking  out  pleading   for  disobedience  of  order SOS 

dismissal  of  complaint  for  disobedience  of  order SnS 

eyclupiion  from  evidence  on  disobedience  to  order SIW 

disobedience  to  order  a  contempt ens 

efTect   of  papers,    etc..   produced. l'['\^::]"][]\:\:]]:  W« 

of  property  Ifcvied  on  under  execution ',."  1384 

■urrogate's  books  to  be  open  to... ""  2490 

of  books  on  obtaining  relief  from  subpona  duces  tecum ..'..'.'.  867 
rainoe  CotDpHnteBi 

policyholder  not  disqualified  to  act  ■*  jndge  of  court  of  appeals.  46 

petition  by    for  change  of  name 2411 

contents  of  pel.t>on  for  change 2413 


.  2411,  3413.  2414 


INDEX. 

C'oBtlKaed. 


cit^eptcd  froi 


an  iudgment.  T 


execution  to  sp«ify  date  from  which  to  be  compuled '.'.  1368 

to  be  added  to  verdict  for  causini  death  by  neiliience IBOl 


iBterpIendrr. 


appointmMii  of.   in  Kings  county M 

for  county  court  of   Kinm MO 

for  surrogate's  court  of  King!  couaty MO 

of  city  court  of  New   York 333 

puniihment  for   f *isely  interprelinc 334 

not  to  receive  f«)  for  offidol  Krvicc* 3M 

appotntment  of,  for  juilicea  in  peace  court  of  Brooklm...  312t413< 

tntcFPOKatOPl**. 


person  interested  may  apply  lo  be  made  party. . 
[ntPBtale. 


committee  of  property  of  inconipeienl  to  file  inventory 2M1 

annual  examinalion  of  inventory 2342 

of  decrfenlVlfstn'te?""'""  '"''*  '"""""»'  "■■  ™W'^  deficiency,  -^i 

contrnls  of. ■.'-".■.■.'.■.'.■.'.■.■.■.".'.'.■,■.■.■.■.■.'.".■.'.'.■.■.■.■.■.:;   3714 

siipiJlenicnta!,  of  subsequently  discovered  property 2TM 

return  of  inventory    2715 

exerulpr,  etc..   neglecting  to  relurn  to  be  e-cluded  from 

adnnni.1  ration    2Tir, 

compelimf-  return  yflB 

atlachmrnl  for  disobeying  order  to  return  inventory 2716 

when  inventory  may  be  contradicted  in  action 1832.  1S34 

liability  for  uncolieolcd  demand*  Included  in ISSS.  ISW 

of  general    (piardian.    annual 2S42 

to  be  examined  by  surrogate  annually ...!!!!!!!!!."!.";'  3844 

of  guardian'^appointS'b!r"wiiror'd;^;:;:;:::;;;;;;;;:;;:;:  ^ 

FFftcalitrltlFH. 


power  of  court  lo  amend  nrocM*.DlMdin«,"( 

lamateriat   errors   to   be  disregarded ".. 
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INUBX. 

"  Lboitiuacy;  "     "  Muuagi;  "     "  Sifara- 


mufll  tw  dispoied  of  by  trial. -■- -^  ■  ^  ■-■  ^ 
order  of  trial  of  Issues  of  law  and  of  fad 


ms  held  b]r  one  judge  only.. 


a  N.  Y.  cil 
□  calendar 


of  law  triable  by,  court 

.^lie^^o"be  tried  as  conlested  motion 

sevnance  of  Issues  of  fact  and  of  law  on  •iitftf. 
of  faet;  when  it  arises 

triable  by  jury 


and 'of  faet 


alTf"  riBht"" .'. .". ".  .^. . " . " .". .'".  '.'.!■-..:: 


how  settled  a 


on  application  for  . 
JallB. 


on  of  civil  prisoners  in.  sec  "  iHPais 

I.    PXSICKATIOH    *ND    CL-SIODIT    OF. 

in  ^w  York"  co'unty  ^  ,''! .  f  "!"^'. .  ""1 ,'.' 
in  counties  other  Ih^n  New  York'. '. '.  ■.'. 
civil  and  criminai  prisoner'^  to  b^'kept*l^p 
mfsdMcanot'lo  "iolate  pro^isitX" ''wpi 

«movij™f 'sfck  ""pr^s"  ner"s'  to  hmpitaL  '.'.'.'. 

liquors  not  to  he  sold  or  used  in 

permit  to  use  liquors  in 

misdemeanor  to  farinii  liquor  into 

to  suffer  u^e  or  sn!c  of  liqunr  in . . . 

designation  of,  if  iaii  becomes  unfit 

revocation  of  designation  of 

JlTft 


INUBX. 

Jalla^-  Cod  tinned  ■ 

I.  Desighatioh   and  cusTOmr  or  —  Cantioued. 

desieoation  of  jail  to  be  served  on  sheriff 131 

removal  of  pHloncra  on  JEJt  lilKrIies  to  new  jail IS*) 

pUc«'i.t"rheri(ri!"'confiMlI™t' dee'Inri  a  jai\: ! !  i ! ! '. ! !  I ! !  i ! ! ! !  178 

mutt  be  delivered  to  new  sheriS 1«4 

enforcing  delivery  of,  to  sherifTs  ■uccesnr 1S8 

Jail  Ubrrtm. 

in  ciLSt  of  designation  of  temporarv  jail 138-140 

on   revocation  of  temporary  designatfon 1-12 

desigmled  in  the  several  counties U5.  IM 

to  continue  until  altered 1« 

bow  laid  out   U7 

resolution  eslablisbitig.  lo  be  posted  in  jail 148 

II.   WllIH    ENTITLED    TO. 

who  admitled  to   IW 

undertaking  for 150 

is  for  indemnity  to  sheriff  tnd  creditor -,......  151 

prisoner  committed  if  surety  insul&cient t 152 

person  arrested  by  coroner  in  aciioo  by  iheriff  as  nlainiiff  en- 
titled to 180 

undertaking  for.  by  person  arrested  by  coroner. ._ 190 


Escape.     See,  also.  "  EscArE." 

escape  defined.  . ............_.....,..,........  155 

sheriff's  liability  for  escape  from 158.  158 

liability  of  coroner  for  escape  of  sheriff 1T7 

escape  of  person  arrested  by  coroner 181 

penally  for  connivance  at  escape ISO 


surrtics  may  make  an^  defence  available  to  sheriff 100 

summary  judgment  for  sheriff  against  sureties 1(12 

.iplilication  tor  summary  judgment  for  sheriff im 

stav  of  proctredings  on  judgment  for  sheriff 164 

ju'lgment  against  sberiff  for  escape  i)  evidence  of  damagei.. .  1&1 

by  pefsjn  raining  confinement  of  prisoner lOl 

measure  of  damages   167 

action   for  escape  barred  by  action  on  bond WS 

defences  in  action  by  person  causing  imprisonment ins 

stay  of  judgment  for  escape  pending  action  by  sheriff  on  bond.  170 

roroncr  may  prosecute  undertaking  of  sheriff  for  liberties ]78 

action  undertaking  given  by  person  arrested  by  coroner ISO 

JeffePBOn  CnnBti'. 

jail  liberties  for  MB 


XlooglO 


JolndCP. 

of  eauiKS,  sec  "  Pibadiho,"  VI. 

of  parties,  see  "  Paities,"  IV. 

JoIbI  DebtoPB. 


diselurged  hj  death. . 


1  judpnen 
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«1v€nfs  . 
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pr«eed 

ich>[| 

compositioa  by 
■d  by  compMiti 
bu  effect  of 

o% 

^"ith.one 

", 

«OT««». 

'f. 

udgnimL 
udgment 

judgment  ercditor't  aetioD..  1871 


II.  Action  to  c 

complaint. 


a  and  enttjt  of 
ig  transcript  of 


e  reached  in  wppiementBry  proceedings 

laEEDcni.   .    ... 
on  justice's  jW 
ni.  Action  1 


mi  judiment 24S1 

action  on  justice's  judgment  against 3021 


n  death  of  one  defi 
Illy  liable  deemed'^ 


.7olail-8tock  AHOOlaHoaa, 


or  Real  PiorEiT¥." 
JolBt  T«>aDta. 

See,  also.  "  Pamitioh." 
■eparatc  action  in  ejeclRient  bj.. 


it  between  co-tenan 


b,  Google 


INDEX. 

term  defintd    3S4t 

disobedience  of  inferior  muiunte,  judge  or  officer  jiuniduble..  11 

convention  of  judges  lo  make  genenl  rnlei  of  prtcOce 11 

vacancy  or  diange  in  office  not  10  cauie'dbconliriuarice^ '.'..'.'.'.'.  3 

nuy  Betlle  ca«e  ot  make  return  mfter  expiration  of  lemi S 

adjournment  of  lerm  tot  absence K 

may  change  place  of  holding  court  of  record M 

not  lo  decide  question  noi  argued  be/ore  him « 

by  relationship  to  parties ,.,,.,,,...,. 4€ 

judge  of  court  of  appeals  not  disqualified  br  being  pdieyholdcr 


ir  payment  of  ti 


law  partner  or  clerk  cannot  practEce  before  him *».  !0 

not  lo  act  as  attorney,  etc.,  in  matter  before  him R>1 

not  lo  take  fees  far  advice  in  matters  before  him.  etc Kl 

continuance  of  special  proceeding  on  deatb,  etc S2.  0 

of  court  of  record  to  file  certificate  of  age M 

permitting  person   lo  practice  onlawfolly  in  New  York   city  a 

oaths  and  affidaiita  mav  it  taken  before M2 

not  to  be  appointed  referee  except  by  consent ^  -    1VC4 

of  court  of  record,  disqualified  as  trial  iuror 109 

justices  of  eity  court  of  New  York ! ! !  1 ! !  "  I !  1 !     XH 

■uspenaon  from  office   SSI 

designation  ot  chief  jattice 3SS 

definition 12m 

"  judginenl  "  refers  to  iudgmenl  In  d*il  Milan 3M3 

"  judgroent  creditor  "  defined  It3« 

"  ■■■•' '  — Jitor's  action  "  defined SMS 

^erlocutorr  and  final iaO« 


'judfcment  creditor's 
;laasified  i     ' 


I.    RzNDinaH    AHD    EHTIT. 

1.  Central  prwitifiu. 


of  appellate  divinon  on  appeals  fr 
to  be  signed  by  clerk  and  filed. . . . 
clerk  to  keep  jadgment  book  ". . 
to  be  recorded  In  judgment  book. 


-« ...  J--., it  book. ............._  1! 

may  be  entered  in  term  or  vacation i: 

application  (or.  to  single  judge  in  lirM  instance V 

order  for,  without  noUce  by  judge  out  of  court L 

leave  to  withdraw  motion  for 

Bubsequenl    application    to   another   judje,   after   refoial, 

marbe  f"'o'r  apinsV  iny  of"  pkrti«' ! ! ! ! ! ! ! ! ! ! ." ! ! ! ! .' ! ."  1: 

may  determine  nghls  of  partiea  on  same  side 1: 

may  grant  affirmative  relief  to  defendant  I: 

for  or  against  married  women   1; 

on  ia»ue  joined,  plaintiff  may  have  any  relief  coniinent 
^*-^   "mplaint    I 

Kars>(^%mti«  of' iiitti' :;:::::::;:: ::::;::;:  li 

directing  sale,  may  direct  delivery  of  possession Ii 

affirmaSve^lie"  lo  '<kfen"danl  on  'co'iinlereiai^ ' ! ! ! '. ! !  1 ! !     ! 
amendmeni,  when  against  defendant  by  fictitious  aamc..  i; 

iisa 


1.  GtKtral  provisioHi  —  Continued. 


on  acceptanee  of  tender 

73« 

-■.",  *^  *mn 

ft  Afttr  Jtath  of  pony. 

'"'f^ 

70.-. 

a.  InitrteciitoTy. 

oisy  mte  »ul»lan«  of  final  judpnent 

■te".'.'. 

f\ 

«.  Afitr  trial  „f  Uiatt. 

ry.... 

021 

after  trial  of  several  issues  of  law  and  fact 

final,  on  issue  of  law  only 

.'  1222 

223 

after  reference  to  determine  specific  nuestions  of  fact.. 

1228 

red  on 

oa  aettins  aaide  verdict  subject  to  opinion  of  co 
Interen  from  rendition  of  verdict,  etc.  to  be  incl 
on  motioo   for  new  trial  to  appellate  division  in 

£?ii 

IZW 

final,  br  annellale  division  on  affirmance  of  inlerl 

cutory 

IZU 

0^  /■  iptcUic  adioni  and  procrrdingi. 

^. 

In  what  county  to  be  entered 

Cndilot'i  aclivo  aeainit  heiri,  tic. 

to   direct  coltection    from  realty  not  aliened 

by    de 

2366 

Divorct. 

entry  of  interlocutory  judEnMnt   

1774 

Dontr. 

or  com 

INDEX. 

JatKBttntM  —  ContlBBcd. 

I.  Rembitiok  AHr  iKT»v  — Continued. 

0.  /■•  lfcei6c  aeliont  and  proceeding!  —  ContlDued. 

■nay  be  entered  against  all  »  if  all  had  (ppeared ISIT 

tiTt  npttitj 1*15 

on  reference  of  diipuled  claitn  uainM  decedent's  e>- 

Ute».  ni8 

FcTtdonrt. 

■inal.  on  foreclosure  of  mortgage  of  realtr 1636,  IflST 

of  lien  upon  chattel 1739 

Joint  debtors. 

vhen  all  nol  served 1032.  1S83 


tla«dam„j. 

fiDal  order  in  mandamus  mar  be  entered  M.. 


lo  be  rendered  only  by  court 1220 

in  divorce  and  aeparation 1771 

for  alimony  in  action  of  divorce 1T.'« 

annulling  and  modifying  alimony,  etc.,  awarded  by..  ITTl 

for  costs  in  action  for  diyorce  or  s™r»tion 1760 

for  education  and  maintenance  of  cfiildren  in  action 

of  divorce 17» 

of  divorce  against  husband  doa  not  aftecl  wife's  in- 
choate Hghl  of  dower 17G8 

NMisancl. 

final,  for  plainCilf  in  action  for  nnisance lOSt 

Fartiiion. 

inlerlocutory.  1IM6 

final  of  partition  on  report  of  commissioner* IBSI 

lo  direct  delivery  of  possession ISdS 

final  confirming  sale   1577,  1ST8 

to  be  entered  in  county  where  property  situated 1677 

may  be  recorded  in  each  county  where  Unds  ire....  ISW 


of  ouster  from  office 

Sepltvlm. 

final,  irfaen  distinct  chattels  awarded  to  differi 


ft  In  juttic*!-  reurta. 

when  to  be  rendered  and  entered 

of  nonsuit 

upon  counterclaim  in  justice's  court 

on  remiaalon  of  part  of  verdict  or  decision., 
nodiliop  and  entry  against  joint  debtors... 
11B4 


on  verified  coiDpLaint , . .  ^ . , . 


it  apply  u 
.iphcation 


for  money  only,  U ,   ^ 

papeii  to  be  filed  on  enlTy  on  BumnionB  by  pubUcatioi 

whea  to  be  eolered  agaiiut  infant  defendant 

notice  to  defendant  of  application  for  judgment-. .. , 
on  Failure  to  reply  to  couDterclaicn. ...-..."...-.-. 
n  default  of  answer,  judgment  not  to  exceed  deir 


relief.  . 


on  filing.  Judgment  to  b«  enteretl 
costs  and  disburfiementa  on. . . . . 
not  to  be  entered  after  dcfendar 

iodCDient-roll 

docketinB  and  enforcinR 

■DCceislve  executions  as  debt  fall 
by  one  of  several  joint  debtors. 


of  confe»sin);_ T SOU 


rtioii  oC  iudnnent'Tolli  not  authorised 21 

lien  until  roll  filed 1250 


whom  prepared 

oT«nient  of  time  of  fi 
r  indorsed,  on  entry  a 


JadvmvDtB  —  CoDtlnaed. 

IV.  JtiBOMEBT-ROLL  — Conlinned. 

order  mbsliluting  successor  o£  officer  or  iniotec  to  be  ■ 

exceptions  lo  decision  or  report  to  be  annexed 

linal  order  in  condemnation  proceeding  to  be  atlacbed 
on  award  in  arbitration 

nexed. 

337:) 
237» 

copy  to  be  tiled  with  wcreuey  oi  .t»te  in  leiioo  to  vie 

ni'^ 

90SI 

■ectiom  '245-1270  apply  only  to  judgmenls  for  money 1372 

docket  boolis  to  be  Viep' 1245 

mod*  of 1246 


not  a  lien  until  docketed 12S0 

amendment 1269 

power  of  courts  over  docket 136B 

court  may  direct  docket  nnnc  fre  ItiBC I26B 

return  of  eiecution  unntitlied  to  be  entered... 1263 

on  euecution 1486 

cancelling  or  coTTecting  docket  on  revenal  or  modifialion  on 

appeal 1321 

by  court  of  appeals 1323 

of  judgment  by  lonfesMon  1276 

of  compenution  and  costs  awarded  in  condeniaMioii  proceed- 
ings.   3S73 

of  decrees  for  money  by  surrogate's  court 2SM 

of  award   in  arbitration 2S79 

of  final  order   on   mandamus EWffi 

of  fine  imposed  by  judgment  of  ouster  from  office 19M 

of  judgment  charfpng  joint  debtor  not  mmnoBed  in  prerions 


unpaid  jury  fines  in   Kinpi  count; 
Tramcripi  of  juilicti'  i»dgmtnti. 


1NI>K.\. 
J  ■dsiii«BlB  —  Conltnmeil. 

VI.    LlEB. 

of  judgment  of  court  of  claims  on  real  property    260 

no  lien  unlU  roll  tiled    U-V} 

Hnlil  docketed    li'HI 

judgDient  emered  after  deslh  not  a  Hen  un  realty 1210 

punhaBe-muncy  mortgage  ranks  (irior  to  jndgment y2!A 

binds  afleracc[uLrcd   property jaTii 

lime  of  it»y  not  part  of  ten  years lijS 

acquired  by  levy  after  ten  years 12^-2 

continues  three  and  »  half  years  after  letters  on  estate  of  de- 
ceased debtor 1380 

preserving  iien  for  purpose  of  contribution  after  sale  on  execu- 
tion   1486 

wbcD  joinl  debtor  not  summoned 1936 

of  final  judgment  in  replevin 1730 

"Ts  order  suspending  on  appeal  Iffiti 

^             operates  from  entry  on  docket i:»T 

iancel'ali?n''on   &l^g"of  Mti5f™i"-p?ec^?^". '.'.'.'.'.'.'.'.'.'.'.'.'.  12U0 

not  affected  by  cancellation  after  discharge  in  bankruptcy...  rjes 
X  after  reversal  or  modification  and  pending  appeal  to  court  of 


appeals.  . 


_ .-...A  decedent,  entitled  to  preference 271» 

"^against  executor,  etc.,  does  not  bind  decedent's  realty  unless 

expressly   charged 1823 

against    executor,    etc.,   after    removal    does    not    bind    estate 

or  auceessor.   1S3D 

preference    in    creditor's    action    on    really    not    aliened    over 

individual  debt 1852 

of  til  n„diiti  or  judgment 18S3 

not  affected  by  order  exempting  insolvent  debtor  from  arrest 

or   imprisonment 2108 

of  judgment   of  justice's  court 9017 

VII.  T>x«CTB    AHD    lamieuLAXITlaa. 

defects  cured  by  judgineni  on  verdict,  etc 721 

VIII.    VACATIXa  AND    SETTING    ASIOE. 

in  court  of  claims ?« 

foJ'e^?  at  inWrloculoVy'  refeJence  otf^uis^ion". . .".  ^T.V. '.   1232 

motion  for  irregularity  to  be  made  within  one  year 1282 

motion  for  error  in  fad  to  be  made  within  two  years 120II 

by  person  not  a  party 1280 

iJ-.;'^rr:!'";:::::::::::::;:::::::::::::S 

notice  to  grantees  of  properly  affected 1288 

™^on.  fTdisabim;'::::::;:::::':;;;:::::.:.:-":::::  i»i 

restitution 1282 

modification  of.  for  dower,  when  rental  value  changes 1614 

revoking  judgment  of  separation,  on  reconciliation ITW 

11  ST 


INDEX. 

JndKmciita  —  Coiitl»ned. 

when    defendant    served   by    publication    defends    »fter    final 

judgment *45 

on  granting  new  (rial Iixe 

when  vacated  or  Mt   aside 12<a 

interest  an  iudgment  t,t'ttt\iXa'^a.S.'.\\'.".\'.'.'.'.'.\'.'.'.'.\'.'.'.    \2X\ 

when  property  sold    133 

does  not  affect  title  la  pioptny  sold 4U,  ]3Z3 

recovery  of  purchase  money  on  eviction  of  purchaser  under 
sale  on  execution  HTB 

X.    ASSICNHEHT. 

Tnay  be  asiigned  ...,.....,  ^ ...  .^. ............  ^. 1912 

■suEnoT   must  acknowledge  assignment .,...,., ..-,..,,  VXl 

on  vacating  or   reversal,  carries  cauae  of  action  only  when 

assignable  before  judgment   1B12 

may  be   filed    1270 

to  be  noted  on  docket  when  Aled 12TU 

receiver,  etc.  inay  file  notice  of  appointment  and  ownership. .  126S 

aaaignec  for  benefit  of  creditors  may  file  notice 1363 

stay   pending  appeal   or  new  trial,  aee  "AmtjiLSi"    "  Ke« 

luipension  of  sale  of  realty  pending  appeal  from  refnsal  of 

specific  performance 1103 

for  money  on  contract,  not  to  be  enforced  by  imprisonment..       16 

when  enforceable  by   eiecntion 12M 

ejieculion  on  judgment  of  court  of  claims S69 

on  decree  for  moneji  by  surrogate's  court 2SM 

when  enforceable  only  against  attached  property TOT.     Tl>^ 

by   punishment    for  conlempt 1211 

bow  real  property  sold  under  direction  of 1212 

sale  to  be  by  auction  and  in  daytime 13St 

\eyy  on  real  property  after  ten  yean 1253 


of  affirmance  or  modification  on  appeal I^IIS 

against    executor,    when    to    be    enforced    against    decedent's 
property. 1814 

Of  jviticf^  coHrti. 

issuing  execution 301T 

against  person »..S 

on  jtidiiment  against  joint  debtors 3020 

not  affected  by  discharge   from  imprisonment  on  eiecu- 

Xll.    CoHTEIltlTlDH    BITWEIH    DMTOU. 

enforcing  bv  original  judgment  after  sale  on  execution MW 

bution _ .._ 14Ri 

XIII.  Satisfactiok. 

presumption  of  satisfaction    S7«,    3TS 

on  composition   by  one  joint  debtor 1913,  1M4 

on  redemption  by  creditor  of  realty  sold  on  execution IIOS 

by  attorney  in  fact 1200 

1188 


INDEX. 

JmSwmr-atm  —  Contlnnrd. 

XIII.  Sati!»*ctiob  —  Continued. 

by  assignM ISW 

hy  attorney  in  action 126(1 

satisfaction^piccc  to  be   executed   by    party   or   his   executor, 

etc 12(»,  12(11 

to  beacliopM-ledged 1260 

certified  copy  execution  and  return  »ati)fied  may  be  filed 12W 

dockets  of  tranwripta  to  be  ealisfied  on  certificate  of  cterk.,  1267 

XIV.  Ohcillation;  niscHuiot. 

cancellation  unon  discharge  of  in*so]venl  debtor 2182 

■— --   --   ■■— ' 12»W 


XV.  Enter;  conci.u9itbhui. 


of  court  of  claims  a  bat 289 

of  dismissal  not  a  bar  unless  on  merits 1209 

colluaive,  not  a  bar  to  action  for  penalty  or  forfeiture 1896 

againit  heir  or  devisee,  bars  action  against  executor,  etc 1821 

in  ejectment,  conclusive  as  to  parlies  and  privies ISM 

conclusive  effect  in  action  to  annul  marriage 1764 

effect  of  judgment  against  officer  of  unincorvo rated   associa- 
tion   1921 

on  award  in  arbitration   2»N0 

against  execular.  etc..  not  evidence  of  assets 1S24 

on  eviction  of  purchaser  at  execution  sale,  remains  in  force..  HflO 

foreign  judgment  does  not  affect  right  of  arrest 5B2 

right  of  arrest  for  fraud  not  affected  by  judgment  for  price, 

etc.   .   .    ,. ._ 552 

bond   for  jail  liberties,.' ."..."  ISS 

XVI,  Actions  on. 

limited  to  twenty  years ST6 

accmet n«2 

when  action  may  be  brought  on  judgment 191B 

when  proof  of  jurisdiction  nccewnry KK 

how  pleaded.  .  ._.._. B.32 

another  state. '.'..  948-951 


urisdiclion  over 
how  proved.  .    ■ 


justice's  judintent  against  joint  debtors R02T 

JndKnent  CrrAltora, 

action  by,  for  sequestration  and  distribution  of  corporate  prop- 
erty.    17B4 

"  judgment  creditor's  action  "  defined 3S43 

"  (odgraent  creditor  "  defined   884S 

action    to  discover   and    apply    property,   see   "  CaEOiTois"    Ac- 

aetlon  by,  to  charge  property  of  joint  debtors  not  sammODcd. 
■es  "Joint  Dibtors." 

118ft 


INDEX. 

JatlKmrnt  Debtorm. 

dischatge  of,  fri^iii  arrest  or  imprisoninent,  kc  " 

Judicial   nep*rtmcutB. 

EsiCTTIOlt;" 

JnrladtcllOB. 

of  .apellate  dii-iuoo  on  appetli  from  orden  and  judsmenu  of 

OTer  actions  for  servicea.  assaults,  eic,  on 

vessels 

315.     316 

power  to  remit  lines  and  penalties 

not  lost  by   defeci  in   record 

v-mt 

as  against  surrogates  of  other  counties 

of  justice  of  the  peace  must  be  expressly  conf erred !  "1 !  i 

residence  of   corporation   for  purpose  of. . 
ouster  of  jurisdiction  on  answer  of  title  to 

'.'."wea 

ealty.. 

a«9 

,  28TO2W1 

xasi-aioK 

prcKtf  nf  jurisdiflion  of  justice  of  pftace  of  adjoin 
in  rejilevin  acquired  bv  seiiure  before  service  of 

mt  state.  W8.    KM 

l^  one  foreiitn   corporation   aminst  anotbe 
of  proceedings  to  discharge  in<>olvpii(  deblon  from 
of  summary  proceedings  lo  recover  i^'neasion  of  n 
over  custody  of  persons  and  care  of  property  of 

debts 21.10 

«1  property. .  22M 
diots.  lunatics 

jrarr  and  awn. 

"trial  jury"  eqiilvalcnl  lo  "petit  jury" 

Efi^'ond™".  oV  ioror^conl^^"""''"' 

21 

t„«wk 


J«rr  •><  J«r«r»  —  Contlaaed. 


■bcHff.  c 
Hne    for 

I.    QUAL 


ig«. 2ioe 

2WI 

neni  of  damages. .2110 


real  «Htatc  n 
olGccts  di>quali6«d .  ■ . 


:  In  Mew  York  o 


■pplia 


n  of  I 


clioni  102^1033!.' 


3.  PrtpcralieH  ef  liilt:  dravring;  noliicalion. 

M^^w''be'' Takm'f™"  a«!^^nt-?o1L"  .*. .'".?. .'. . 
dupUcat*  lists  10  be  filed  with  counlv  and  town  dei 

couDly  cleik  to  make  and  deposit  ballot) 

old  ballots  to  be  destroyed. . 


iwn  officers  lo  transmit 


e  years 


heiiff  or  county  judge  not  appearing,  to  be  again  notified.  1 
HieeTS  required  to  lie  present  «  drawing I 


list  of  persons  drawn  to  he  delivered  (o  sheriff 

list  of  furors  drawn  to  be  furnished  lo  anpiicanui '^ '^ !! 
names  of  jurors  who  have  served  lo  be  kept  in  separate 


o  fill  panel... 

juaticeof    supreme   tourt    or    county    judge    may    order 
order  (or  addiiianal  iurors  to  I*  filed  with  county  clerk. . 


drawing  of  additional 


INDEX. 
Jury  »nt  Jarorn  —  COBllnavd. 

I.  QuALiriCATioHSi  uLiCTioH,  ETC.— Continued. 

Bued. 

low 

ioi«™.  io» 

bea  ab- 

sections  lOa&lOei  not  applicable  lo  New  York  or 
3.  Finn  for  nonalltndanct. 

ki;^:  iSS 

imposition  of  fine  vhen  juror  personally  notified 1073 

order  lo  show  cause  when  juror  not  personally  notified. .  1073 

clerk  to  cfeliver  certified  copy  of  order  to  sberifif 1073 

df^nfin.I^nce^w'hel.''  deSth,™"  n'iiy '  oV  'H^nl '  'f™ 

sections  1072-lOn  not  applicible  to  New  York  or  Kings.  lOTS 
II.  Qualifications:  seuktiob  ahd  attehpahc*  of  laiAi.  jubom. 

1.  Oimiilicaiioni;  tiemfttmu;  eicuatt. 

iia 

forming  military  duty    108S 

discharge  for  actual   service 1084 

when  encused  after  actual  service ItHi 

causes  for  which  juror  may  be  excused lOSS 

applying  to  be^cxcused  most^  prt^u«jiotice  to  attend.  ■  ■  ■  jW 

.  losa  lOM 

may  appoint  assistants,  etc 

to  denjjnale  asaisUnts  lo  attend  drawing 

and  assistants  may  administer  oaths 

.  1080.  lew 

;:;::;  woi 
:;::::  lis 

itvs 

INDEX. 
'■rT  Bad  Jarors  —  f^ullnaed. 

II.  Qduifiutiohsi  siLicTioH,  ETC— CoDtimied. 

8.  Jury  Uttt;  drawing;  of tfH dance  —  ContiDlied. 

penalty  for  diiobedicnce  to  notite  to  twtify  to  juror's  lia- 
bility to  serve 1068 

liats  lo  br  returned  lo  county  clerk lOSS 

correction  of  jury  liits 1098 

ballots  to  be  preinred  by  cammiuioaer  of  iuror* 109T 

■opplcmcotal   liML   lOOT 

number  of  jurors  (or  each  term 1088 

when  Jurors  to  be  (!r«wn 1090 

whit  oiBceri  lo  »tiend  drawing 1098 

adjoumineiit  of  £iwing  for  (aiiure  of  officer  to  appeu-. ,  1101 

when  drawn  on  adjourned  day- .- ^-.  - 1103 

mode  of  drawing  1103 

minute  of  drawing 1108 

drawing  for  term  conaistlni  of  two  or  more  parts 1104 

commissioner  may  issue  notice  of  drawing  lo  jurors 1100 

copy  of  minute  of  drawing  lo  be  delivered  lo  commis. 

sioner 1106 

notice  to  attend  trial  term 1106 

service  of  nolice  to  attend  trial  term 1106 

commissioner  to  make  return  of  notice  to  attend 1106 

clerk   to  certify  to  aldermen   failure  to  peraonalZy  serve 

less  than  majority  of  panel ■ HOT 

sheritT  not  entitled  to  fees  for  notifying  jurors  when  leu 

than  majority  personally  served HOT 

order  for  new  panel  during  term 1108 

drawing  of  new  panel  ordered  during  term 1108 

notice  to  attend  to  jurors  drawn  during  term 1106 

4.  ImpotitUn  and  collsctien  of  Unit. 

tine  tor   non-attendance    1109 

remission  of  line   HOB 

Stting'and  tnima^Snes. .    °.^"*'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.  1113 

order  to  show  cause  why  fine  should  not  be  enforced...  1113 

service  of  order  to  show  cause 1113 

hearing  and  determination  on  order  to  show  cause 1113 

appeal  from  order  enforcing  payment  of  fine 1113 


.  HIT 

.  HIT 

fine  to  be  paid  lo  commissioner 1118 

corporation  counsel   10  prosecute  proceedings   Co   enforce 

fine) IIIB 

actions  for  penaliie*  to  be  brought  in  name  of  city IHfl 

compromise  and  discontinuance  of  actions  for  penalties,  llltl 

report  of  corporation  counsel 1118 

B.  For   municipal  courW. 

how   selected 1110 

fine  for  non-attendance    lilt 

6.  For   iherilf's  jury. 


11»8 


INDEX. 
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Ill,  Qualifications;   sclectiok 

corrupt  amiulan   of  juror'i   name,   felony 1198 

willful  noilra  by  commisuoner  a  miademeanor 1150 

refusal  of;  or  false  infomiation.  a  misdemeanor IIAO 

suppression  of  notice  a  misdemeanor 1160 


qualificBlions. 1CB9.  IIM 

exemptions   from  service   1127 

proof  of  right  to  exemption 1128 

commiHioner  to  receive  evidence  of  execaptiaD 1132,  1138 

2.  Commitsi«xtr  tf  jurors. 

to  select  jurors   1132.  llXi 

revision  of  jury  liili  under  superriiion  of  justices 1133 

examination  of  jurors  as  to  qualifications ll.'G! 

to  receive  fees  and  fines  (or  benefit  of  county J13:i 

to  provide  office,  etc.,  for  commissioner ll-tt 

to  receive  evidence  of  wempiioo 1136 

clerk  lo  certify  atiendsnce.  exeusei,  fines,  elc,   to  com. 

to  collect  fitMs    ^'.V//^'"//^'"//.'.\V.'.'.'.V.'.'.'.'.'.V.'.'.'.  Ilis5 
lo  report  and  pajr  over  money ,  1162 

a.  Jury  litis:  drawing;  alletidane*. 

how  selected'  .".''^^'.. ..'.'.;'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.  11S2 

to  be  selected  by  commissioner I13!i 

how  selected    from   assessors'    returns 1135 

publication  of  notice  of  selection 1136 

E reparation  of  list  of  trial  jurors 1I3T 

ling  list.   1137 

supplemental  lists 113S 

ballots  to  be  prepared  and  deposited  in  box....' lt3A 

notice  to  officers  to  attend  drawing IIW 

number  to  be  drawn 1140 

proceedings  preliminary  to  drawing .,.,.... 1141 


from  second  box  when  first  nbaualed HKi 

be  transmitted  to  sheriff 1146 

o    attend    term 1128,  1146 

which  jurors  notified 1147 

f  judge  lo  excuse 1147 

ay  chanfcc  day  of  attendance 1147 

ioner  to   make  return  of  service IIJB 

"^o^new'"'      """'    '™ 


'-      —  icei  reiatiBfi  It 


may  lie  arrcslid  and  compelled  lo  i 

I.  ImpKBlimt  mtd  fuforcfrnfot  of  Snis. 


proceedinfE  before  county  judge. .......  lUQ 

-   ' llH 
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i>d  Jnrora  —  Conflnnvd. 

4.  ImpBsitiott  and  c«fOTctmt»t  of  Rac 
board   for 


B  of  b 


collec 


1  of  unpaid   finea 


unpaid  nnu  to  be  docketed  ai  judpnculBp 

[Jen  of  unpaid  &nes  on  real  property. . . . .  ^ 

diKhacge  of  lien  for  unpaid  fine 


nrhat   ( 


may  o 


.  1063 


t  of  order   for.. 

nouce  of  striking   ___. 

mode  of  MrikinB 1085 

notice  lo  jaro-  -   - — '  •""• 

jury  fOTmed  a! 
drawing  additi 
peremotorji-.cl 


J  attend.. 


1    of    c 


party  applying  for 

copv  of  order^  for,  to  be  deli 


jury  to  pay  eipeniei.. 


.  1068 
,   1068 


)  juro 


as  lo  New  York  county,  lopra.  11,  4, 
as  to  Kings  county,  i«(ira,  IH,  4, 

ant  to  collect  lo'sherlf^. .', 


[   ™o"««' 


make  scbedule  of  fines  imposed. , 


special  return  of  delinquency   and  fine 

collection  and  remisiion  of  tine  by  county  clerk  > 

[.  T«i*L  BY  JUKV.     See,  alio,  "  T»i*i,." 

feioTied  jsaucs  abolisbed    ...... .-.....,,,., 


trial  may  be  continued  biyond  ler 
jury  may  be  discharged  on  Sundt 

issues  of   fact  in   partition 
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I  corporalion  iriable  of  right 

t  of  quo  tvarraiilo  triable  of  rigbt.. 
e  IrtlB-B  p»tent.  trisble  of  ri^t 


questions  of  fact  io  proceedingi  before  BurroKBtc  ti 

to  pay  decedent'*  debis 

in  New  York  county,  of  proceedinn  in  surroKBtc' 

probate   of  will _. 

action  to  delermlne  validity  of  will,  triable  of  rigi 

demand  for,  in  juaiice's  court , 

In  marine  ciueei  in  N.  V.  city  court 

VIII.    F0«MATI0S    OltHJ  JUIV  AT  THB   TSIAI. 

clerks  to  prepare  and  deposit  ballots.  >,,,,,..... . 

persons  drawn    !roto']oiy'.'.','.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'. 

disqualification    for   relationship 

objection   for   relationship , 


no  object 

™ntha 

t  i<i 

challenge) 

"IrtH 

x 

.  VsaoICT. 

cntti  iurorf  returned  to  firtt  boi. . 

awn  before  first  diKfaarged 

[irocured   or  jaron  dia*a   from  t 


ges  to  lalesinen 

s  not  oa  original  panel 

g  partf  or  tnteresled.  ■ 


ng  party  o: 

for  money 

arty  subject  f 
to  challenge.. 

'"Ealtwiii;  " 


(rial   deemed  to  continue  until  verdict 

may  be  discharged  on  Sunday 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires. . . . 

to  assess  damages  in  action  for  money 

to  find  single  damages,  and  coart  to  increase,  when   d< 

general   and  special  verdict  defined 

when  general  or  special  verdict  to  be  rendered 

appeal    from  judgment  where  general  or  ipedal  verdid 

•pecial    findituf  controls   general   verdict 


INDEX. 

Jnrr  and  Jarora  —  CoattniiFd. 

IX.  V»Mici  — Continued. 

entry  of  judgment  on  verdict 116Q 

X.    FUS  AKEt  COUTEHMTION  OF  JUEOU. 

fees.   3313 

mileage. 3314 

lupervisoTs  may  m*ke  allawance 3314 

ectia  pay  upon  proliacled  tiiali 331G 

lea  in  speeifd  proceedinfia 3316 

compenaation    on    commluion    for  ■ppointment   of   committee 

of  incompetent  233.1 

■heriff'g  (ee)  foe   noHfying 3307 

XI.    JUKOIS  AND    Jtliy    THAU    IN    JUSTICES'    COURTS. 

deliTery  of  jary  list  to  jualice 29S0 

«nire.  .   .    , 2»ei 


[UDst  jnron  in  default 3996 

29»T 

2097 


dilcharge  on  disagreement   .............. 

imporition  and  collection  of  iine  igainal  d 


.   3007 

;  ax* 


JoBtloc  Of  (be  Peace  and  hla  Conrt. 

included  in  lerm  "judge" 3S43 

not  ■  court  of  record 3 

lenioval  of  action  to  countv  court  of  Kings 2934 

provisioDS  applicable  to  Rochester  municipal  court 3226 

provisions  relating  to  justices'  courts  in  Brooklvn,  sec  "  Bioox- 
lYi.  JusTlcn-    CouaTO." 

count;  court  may  remit  fine  imposed  by 3S3 

may  discharge  person  committed  for  non-payment  of  fine.  3S3 


application  of  general  provisions  ot'code 3134 

tavern-keepers  disqualified 2860 

members  of  legialaiure  not  compelled  to  act  as 2S(IT 

general  poweci. 286H 

nay  be  excused  from  serving  aa  juror 1033 

wbtn  to  attend  drawipg  of  jurors VMS 


when  office  to  be  kept  open 3141 

may  take  oaths  and  alHdavils M2 

to  furnish  IranSFripta  and  copies 31411 

nay  give  transcript  of  judgment  after  expiration  of  term 3023 

proceeding*  before,  may  he  proved  hy  justice's  oalh 040 

to  make  return  on  appeal  after  expiration  of  term 30&4 

tiansfer  of  action  on  expiration  of  term 31S0 

procedure  upon  iranifer  of  action 31S2 

1197 


INDEX. 
Jnsttcv  of  tli«  Peac«  aad  hln  Court  —  CoBllaB«4. 

J.  PowEIS  AKD  DUTIES  —  Conlinucd. 

costs  upon  transfer  of  action  la  another  justice 31S2 

reward  to  cnnstable  forbidden 3136 

Rol  to  be  interested  in  litigation 313T 

inducements  for  business  prohibited 3I3T 

misdemeanor  to  violate  provisions 313S 

forfeiture  of  office  for  yiotltlou  of  law S138 

''"BUWra''dcfen«   ",  .'"!!^.  .!'..^^,.?.  ..'./"*'I"  .?'.  ™  S13» 

failure  In  pay  over  money  ■  miadenKinor 2153 

forfeiture  of  office  for  failure  to  pay  over  pionejF 3103 


.   S13& 

.  Sis; 

.  SIM 

.  SIU 


entries  to  be  made  in  docket  book 3140,  3141 

index  to  docket  book 3143 

papers  to  be  tiled  and  preserved 3134.  3143 

to  deposit  books  with  town  or  city  derk  on  removal 3144 

cenibcate  to  docket  book  deposited  with  town  or  citjr  clerk. .  3149 

*''tiSn''of  "^'iVrm  "..?.....  ?° .*. ."  .T*.7.  ,"^."  .^".  3146 

compelling  delivery  of  books  or  papers  to  town  or  cttv  clerk.  3147 

entries  in  docket  book  presumptive  cvideDce 3148 

in  case  of  death  or  absence,  proceeding!  may  be  proved  by 

original  minutes  or  sworn  copy WO 

transcript  from  docket  book,  suliscribed  and  authenticated,  is 

evidence 939 

docket  book  and  certified  transcript  are  evidence  in  justice's 


offender  to  be  heard 287» 

warrant  to  bring  offender  before  court 2S72 


be  expressly  conferred.. 

"exclidei^^rom  1°" . ! ! ! ! ! 
render  judgment  by  confe 
IS  by  or  against  corporal 


w  affected  by  rcsider 


»unts  exceed  MOO. . 
title  to  teal  property 
1188 


INDEX. 

Jiuttoe  sf  th«  PcBce  and  hi*  Const  —  CoBtlaiiel. 

VI.  Sdmuohi. 

ution  loninienMd  by  service  of  summoni  or  appeiranee 2S76 

eontMiK  of  tuniiiioiu   1... 2877 

when  returnable. 1!8T7 

when  accompanied  by  order  of  arrest. fJSTT 

time  and  maoner  of  aervice 3878 

aenrice  on  corporation   2879 

on  railroad  corporetion 2880,  2882 

on  express  and  insurance  companies 3881,  2882 

desicnstion  of  unknown  defendants 2884 

retam 2RSn 

..  2883 

..  2883 

.,  2010 

VII.   ArpEAUHCE  OF  FABTtU. 

to  wait  one  hour  for  appearances 2883 

may  be  in  person  or  hy  attorney 2886 

appointment  of  guardian  ad  Htrm  for  infant  pllintifC 2887 

proof  of  atlomey's  authority 2890 

plaintiff  must  prove  case  nolwithsianding  default 2891 


granted  against  female 2aM 

ctions  order  niay  be  granted 2885 

of  papers  2808 

undertaking  on   2896 

^f  order  2887 

lion  of  order  2808 


plaintiff  muM  appear  w 
defendant  to  belcep'.ii 


.  2900 


inted 2905 


from  arrest 

discharge  of  defendant  on  ad'iournine'nt'bVplaintlff .'.'.'.'.'.'.'.".'  2064 

privilege  from  arrest  not  abridged  or  affected 2904 

proof   of  extrinsic   facts   necessary  in  actions   for  misappro- 
priating funds. 2B0S 

IX.   ATTACnUEHT   Or   nOPEBTY. 

affidavit  on  application  . . . 
warrant  to  be  issuedirith 

execution  of  warrant  '.'..'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'. 

HTvice  of  summons  and  warrant  on  defendt 

undertaking  by  dtfendant   2fll 

redelivery  to  defendant   201 

bond  of  claimant  and 


ncrease  plaintiflf s  security  

2ff^"of" 

■xceution 

rs  when  summons  not  personally  served 

on  judgment  when  summons  not  personaUy  served. 
1190 

INDEX. 
Inallce  of  the  Peace  and   kla  Court  —  CostlBiied. 

X.  Kbflevtn. 

jurisdiction,  of  action   28S! 

when  action  ma;  be  brought »19 

requintion  to  issue  concurrently  witb  sununoni 2Rn 

affidavit  and  underlaking S92S 


igs  by  defendant  to  reclaim  chattel 

ion  of  surttiea   

chaiwl  lo  be  delivered 

for  wrong  delivery  oE  i^atld 

title  by  third  persi 


^mand  judgment  fi 


1873. 1731,  asm 

s  for  injury  lo  cb»ttd 1722.  2831 


final' judgment,  docketing,  etc 

action   on  undertaking    1733-17M,  2 

proceeding)  wben  aumnoBt  not  peraanally  served 2 

action  not  affected  by  failure  to  replevy 2 

XI.    FLBADINGf. 

when  issue  to  be  joined 2 

issue  to  be  joined  before  adjournment  had 2 

pleadings  enumerated 2 

complaint. 2 

joinder  of  causes  of  action  2 


may  be  oral  or  written   2»M 

genftal  rules 2MI> 

setting  forth  account    SftU 

instrument  for  payment  of  money 2941 

bill  of  particulars   2W2 

immaterial  variance  lo  be  disregarded 2MS 

amendments 2»«4 

counterclaims 2MS 

of  parlv  suing  or  sued  in  representative  capacity. 2M8 

when  neglect  to  counterclaim  bars  action 2M7,  2IH8 

answer  of  title  lo  real  property 2SS1 

undertaking  of  defendant  on  answer  of  title 2962 

discontinuance  of  action  in  justice's  court 2!B4 

in  what  couH  new  action  may  be  brought 3X3 

effect  of  failure  to  give  undenalnng 2KS 

dismissal  when  question  of  title  raised  by  plaintiff iBSB 

pleadings  in  new  action    2(«7 

when  undertaking  before  justice  available 2Br.7 

as  to  one  of  several  causes  of  action 2058 

Xni.  Actiows  to  FoiscLoss  HfouKics'  LIEMS  IN.      See  "FoaiCLOS- 
oai;"  "Mechamics'  I.iess." 

XIV.    P.OCEEDIN0.    FOK    SVI-FIIRIKC    AKTVAIS    TO    STaAT.       SeC    "  Stl***." 
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INDEX. 
JHBtte*  of  tk*  P«ftee  »d  hla  Conrt  —  C*Mtlkacd. 

XV.    ADJOnBKlllBIJ. 

by  juitice. .' 2960 

on  ipplicatiDa  of  plsmUff aWW 

of  defindanl aWl 

undertaking  on  BpplicalLon  by  defendant.  •  •  ^  •  - -.  ^ 2Uti2 

without  undertakins  when  defendant  in  custody 'Mli^ 

™i^'ldi^atnZem^.  "^*  ,"...*.!".."...""..!"!..  .''..^. .  2063 

diKhirge  of  dEfendant  on  adiournment  by  plaintiff '...  2004 

lubitquerit  idjaummenti  on  application  of  defendant 21163 

may  impose  Icrma  on  adjournment 21Nlti 

not  to  eiCMd  ninety  days 20GR 

on  issuing  Bltachinenl  for  witness 2067.  2968 

adjcnimment  pending  return  of  commission  to  take  testimony.  20S3 

X\rt.    WiTHESSIS. 

generat  provisions  relating  to  subpsnas  not  applicable.., 800 

when  nibpcena  may  issue  2HTO 

service  of  subpnna   2(i:o 

attachment  against  defaulting  witness 2nTI 

execution  of  attachment   2»T2 

who  liable  far  fees  on  attachment 29T2 

execution  of  allachmeni  in  adjoining  county 20T;1 

fine  for  refusal  to  altend  or  testify 2974 

imiBsilioo  nt  fine    287n 

mim.te  of  conviction  of  deUnquent  wilnesi 2970 

n  for  fine  against  delinquent  witness 21fr7 

nesscs 2B78 

2979 

3UU0 


application  of  fines  of  deli 
defaulting  witness  liable  : 

comrnltDlent  for  refusal  1 


ImpriioDment  of  recusant  witness 3092 

■djoummenl  for  recusancy  of  witness .tOO.*! 

determination  of  competency  of  witness 30Ur> 

■dJDurnment  on  issuing  attaclimenl  for  witness 29«7.  2968 

may  compd  production  of  books  by  order 9«7-S6(* 

habea^  corpus  to  bring  up  prisoner  lo  leitifr  in  suit  pending 
before. SOIO.  20U 

XVH.    CouilIBIOH    TO    TASK    IISTIUOHY. 

to  eumine  witness  upon  inlerroealorics 2980 

orally 29Hi 

Zlilurnment™f'^lria™'^ding"™turn.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'!!  2983 


l>owers  of  commlss 
XVIII.  JWBY  AND  ju»o»3.      See, 


- effect  of  deposit 

of  commissioners 


- ,    -- — -  -o  justice 2990 

Tenire 2991 

in  action  belwten  two  towns,  etc 2902 

peremptory  challengea. UTS 

constable  to  keep  jury  after  charge 3000 

oath  of  constable  to  keep  jury aOOfl 

rendition  of  verdict  3007 

discharge  on  disagreetnent 7 3008 

new  venire  on  disagreement  of  Jury 8008 

imposition  and  collection  of  fine  against  defaulters 3009 

defivery.  eiecution  and  return  of  venire 3993 

preparation  o£  ballots SttM 


JOBtlp*  at  fbe  Prnrr  Ball   his  Court  —  CoBtlanpJL 

XVIII.  JUKV  AMD  JUKOBS^  Continued. 


to  bear  proofs aW 

juror's  fees.  31K 

XIX.    TitlAL. 

justice  to  try  facts  if  jury  not  demanded S'o 

admissibility  of  ex  farle  affidarit .' '..,'.  3il>4 

detenninatian  of  competency  of  uritness sad 

constable  to  keep  jury  after  charge Sa>i 

rendition  of  verdict »i1 

plaintiff  need  not  be  called  before  verdict  received »V. 

nonsuit  or  discontinuance  not  permitted  after  charge  of  jory.  ^VT 

discharge  of  jury  on  disagreement. ............ >.4N 

part  of  verdict  or  decision  may  be  remitted '...'..I!  bull 

XX,    JVDCMEm. 

plainlifF  to  prove  case  i>n  defendant's  default Z9»^ 

dismissal,  wben  account  exceeds  HOO '.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.','.  iSO.' 


lien  upon  real  property.*- ................. 

docketing  transcript  in  another  county 

justice  may  give  tranicripl  after  ex^ration 

jud^gment-TOll  on  appeal 


ranscript   of   docket,   etc 


,- — jrisdictlon,  etc ' 

authentication  of  transcript  of  dochel,  etc,  of  juitice  of  an- 

□ral  proof  of  proceedings  and  judgment  of  justice  of  puce  of 

proof  of   judgment  of  justice  of  another  Mate  may   be    re- 

1.  By  confttsion. 

entry.   a 

mode  of  confessing  judgment t 


INDBX. 
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XXI,    ElECUTlOtil. 

county  clerk  to  issue  on  docketed  judsmenl 3017-3010 

general  requisilei  oi   .!!!!!!!  1 !!!!!!!!!  i! !!!!!!!!"!!!!!! !  3025 

rmewifof". ." ."T"V'^v^v//^'^'.v^'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.  aom 

exempt  pro[«r(  j 30^8 

indonemeol  of  levy 30a) 


le  of  levy 
of  sale. 


3yao 

return  by  cotuiable 3031 

may  be  lasued  after  discharge  from  imprisonment 30.17 

Itsuiog  on  judgment  for  deliver]>  of  cbaltel 30:tg 

■ction  igainsl  cunsuble  far  failure  to  return 3U30 

action  against  constable  for  money  coUecled 3041 

constable  must  cuniplele,  after  Ictm  enpires 3M2 

■gainst  person 3018 

on  judgment  for  money  30^8 

arrcsl  and  imjJiisonnirnt  under XOXi 

imprisonment  on  judgment  tor  penalty  or  forfeiture 3032 

limit   of  imprisonmcnl 3033 

affidavit  and  discharge 8034 

penally  fur  wrongfj  refusal  to  discharge 3085 

affidavit  a  defence  for  action  lo  etclpe 3038 

discharge  not  to  affect  judgment 3037 

XXII.  Affuu. 

judgment  reviewable  only  by  appeal 8044 

to  wbal  court  appeal  to  be  taken '. 3046 

wbcn  and  how  taken 3<>40 

from  order  on  demand  for  possession  of  strays 3103 

from  hnal  order  on  proceedings  for  tale  of  strays 3104 

service  of  notice  on  justice 3047 

payment  of  costs  and  justice's  fee 31M7 

service  of  notice  on  respondent.; SOI8 

aupplyina  defects,  etc.,  in  perfecting  appeal 3049 

undertaking  lo  stay  e.eculion 3060 


demand  of  new 


t  of   right,  see  infra.   XXIII.  -  Ntw 

jultice  to  nrahe  return  after  term  of  office 3054 

compelling  further  return 3(i.'i5 

determination  of  appeal  when  justice  uiuble  to  make  return. .  SOTifl 

when  error  in  fact  alEeged   30riT 

restitution  upon  reversal  BOflS 

•citing  off  coats  and  recovery 30r>D 

costs  below  included  in  disburjemenls ,WnO 

judgment-roll SOW 

■lipulation  by  respondent  for  reversal 30lt2 

hearing.  3062 

dismissal  for  failure  lo  prosecute 3011:: 

papers  on  appeal   »I6.1 

judgment 3003 

costs  of  appeal 3083 

ne»  trial  on  appeal  from  judscnient  h^  default 3(104 


INDEX. 
Jamtlcr  of  the  Pvaee  KSd  lila  Co«rt  —  C*MtlBB«d. 

XXIII.  XlW   niAL  OH   Al-FEAt. 

denund  for  nfw  trial  as  of  right : Xa 

in  sppellHtc  cqmrt   '--■-...-.....,,.,.......  .  _ :  ..,,..  3tlA 

undertaLcinB  required.  ,   ^..-.,... ...._.....„,.  S*** 

offer  to  compromiM  before  return »« 

award  of  co»s  on  new  trill  on  appeal Mn 

proceedings  in  appellale  court SKI 

offer  to  compromiK  atler  return anK 

amount  of  cosiB  on  JTO 

XXIV.  Costs. 

guardian  ad  Utim  o(  infant  pUiotiff  liable  for SWT 

of  infant  defendant  not  liable  for »«« 

what  eosti  consist  of ,WH 

to  prevailing  party 3BH 

on  judgment  of  nonsuit!  ''///"/^V.'.'.'.'.'.■//^V.'.'.'.'.'.'.'.\V.'.V.  XKJ 

after  verdict  or  decision lin-l 

for  one  of  several  defendants »Ht 

in  action  of  replevin  SHw 

on  discontinuance  on  answer  of  title  to  real  property »"■! 

on  dismiual  when  title  to  realty  pleaded  bv  plaintiff iXA 

on  removal  of  action  to  county  court  of  Kings  county SttI 


rouglit  on  diecDOtinuonce  on  answer  of  title. . 


in  of  appeal »D!) 


setting  off  costs  and  recovery  on  delemiination  of 
costs  below  included  in  disbursements  recoverable 

to  whom  awarded  on  appeal '.  ^'.  .'.'.\\'.V.\\'.'.'.'.'.V.\\\  -WK 

amount  limited j-l* 

of  costs  on  appeal »K 

on  new  trial  on  appeal .■»!;". 

increased,  in  action  founded  on  official  act .'.'.'.,'  anJS 

fees  on  attachment  of  defaulting  witness 3»i! 

recovery  of  costs  wrongfully  collected jos] 

XXV.  Fees. 

provisions  apply  to  civil  cases  only!!!! !'!!  !X*i !!"!'!!!!! !  SXC 

fees  ID  be  paid  before  services  rendered ^xy 

adverse  party  may  pay  fees  and  tax jag 

of  justice,  generally xtH: 

™™"i"i™io"taki'd;,;™iti™ ' ^. 

on  sale  of  animals  found  straying!!!!!!!!!!!!!!!!!!!!! MW- 

of  constables.  .  , Sj^ 

constable's  affidavit  upon  claim  for  iravd  fce» SE* 

Jnatirr'H  roort  of  Troy. 

See  "  Taoy,  Ji-siici's  Cou»i  or  the  Citr  or." 
Jar  1 1  fl  cm  1 1  on. 


KlnKK  CouDtr. 

special  proceeding  begun  before  one  judge  may  be  continued  be- 

court  officers,  ncsscngers  and  attendants  in 

1«M  V  .Oi<''lv 


■ClBK'  CoantT  - 

dulicB  of  COU 

clerks  lo  jusi 
ccmi  oE  offio 


INDEX. 
-  Csnttnnrd. 


clerks  to  jud^a  of  county  court... 


SSt 

ic'ion 

in? 
>ble> 

urrogate  s  cout 

»0«5." 

from  justice's 

counw  der 

f«s  of  Ota 
I.BborFr. 

nd  deputy  shetiSs  for  allciidiiis  conrt 

place  of  trial  of  actioDs  for  penalties  for  olfeuces  a 
IiABdlord  and  Teannt. 

judgment  to  itaic  amount  of  arrears 


action  for  waale  against 
forfeiture  of  unexpired 
auBimar)'   proceedings  ti 

CEEDINCI    TO   DlSFOSSB 

action  for  accrued  rent 


IiBBd  Oflce,  CommlHloaprB  of. 

report*  of  rKoverica  of  property  eacbeated,  e 


payment  of  rent,  set  "  EjEC 

rent  not  affected  by  warran 
e  of  property  of  ineompeteni 
;  real  properly  ol  infant  or 
Of  Real  PaofEiTy." 


cal    , 


INDEX. 

LcKsclea. 

payment  of  leiacy  of  infant 

tiia!  of  cUim  to  i^cj-  of  unknown  pe 
of  unknown  permn  to  he  paid  into  SU 

See,  alM,  "Decidints*  Estatei; 
mihistmtom;"  •' Lmacies." 
creditor's  action   against,   see  "  Cskdi 

1?S"""'''"" 

274T 

5SR 

OSS'   AciioBs;" 

D    Ad- 
Dmci- 

execution  against  property  in  hands  of  ■■  -  ■  -■-^  ---.-■--■-'■-'-  ■  latt 

no  exeoution  against  decedent,  except,  etc, 13TS 

issuance  of  execution  bji  leave  against  decedent's  property 1S80 

action  by  legatee  against  executor  for  legacy 1819,  ISO 


report  of  court  of  claims. . 


may  issue  subposna. . 
alified  -  •^-'  -■ 


disqualined  as  trial  jurors  during  session.  ■ . 

t  compelled  lo  act  as  justice  of  the  peace 

be  charged  for  administering  oHicial  oath. . 


IievltlmacT. 

of  issue  of  marriBEe  annulled  because  former  husband  or  wife 

living. 1T« 

of  issue  not  affected  bjr  divorce  of  hurfjand ]T5» 

of  child  born  lAer  offence  charged  may  b«  tried  in  action  of 'di- 
vorce auinst  wife 1760 

divorce  of  wife  not  to  affect  legitimacy  of  child  bom  before  of- 
fence charged ITflO 

when  illegitimate  children  to  inherit  personalty ZTSa 

Letter*  of  Adm  I  Ml  at  ration. 

term  defined  in  surrogate's  practice 2514 

"  intestate '■  defined ., 2*14 


must  be  in  name  of  people 2K0n 

how  tested  and  sealed 2n80 

certified  copy  of  letters  on  estate  of  tum-reudent  to  be  trans- 


persons  incompetent  to  receive  letters SKI 

may  be  refused  for  inability  to  read  and  write  English 2813 

Older  of  preference  among  persons  entitled  to aOOD 

renuncatio:.  of  right  to  adrainistet 24(3 

isoe 


INDEX. 

Zj^ttrra   of  AdK I nlst ration  ■ —  Conlf  un^d* 

appointment  of  adminialrator  on  spplicalion  of  pari;  to  ac 

tian  against  InKslate   26S0 

priority  amonq  difCcrcnt  letleri £SB2 

reckoning  of  linie  upon  succesiive  lettets 2593 

II.  Petition,  citation  and  dicux. 

pelilicn  for  letter.  2«62 

do;  to  be  granted   without  duiion  until  juriuJiclional    facts  ^^ 

auEp^M  to  teitiVy  w'jur'sdiaionil  fMta'  on  i)eti'ltoA! '.'.'.'.'.'.'.'.'.  MM 

decree  granting  when  no  citation  neccaaary 20m 

who  must  be  cited M6S 

citation  to  non-reaidenu  3068 

when  intenaieleft  no  next  of  kin BflM 

decree  on  return  of  citation 2683 

powers  of  administrators  pending  appeal  from  decree  granting.  7688 
auspcnaion  of,  by  appeal  from  decree  granting 2082 

III.    OaTR    and    TCND    OT    ADMINISTBATOa. 

oath  of  administrator  to  be  filed  before  letters  issued 25M 

bond  of  administrator -..,--...  2064 

with  modified  security  may  be  accepted .....-....-,,-..-....  20G4 
deposit  of  securities  to  reduce  penalty  of  bond. ..,..,-.---..  2S05 

application  by  suretin  to  be  released  (ram  bond 812,  2000 

revocation  of  letters  for  failure  to  give  new  bond 812,  2001 

release  of  old  sureties  on  giving  new  bond 2801 

sureties,  liable  for  money  received  by  administrator  in  another 


IV.  To  coi 


,'  tue  in  name  of  office  withou 


laaoance  of  (emporarv  lettera 2000 

nodce  of  issuance  of  temporary  letters ,.  2006 

issuance  of  letters  of  full  admiiii'stration' to'coiinty'tra'suier!  2680 

;wwers  of  county  treasurer  as  temporary  administrator 2060 

when  authority  of  county  treasurer  superseded 200T 

power:^  and  proceedings  of  county  treasurer  as  admlniltrator  ■  2008 

payment  by  county  treasurer  into  state  treasury 2068 

whei.  to  ijsne  to  public  administrator  for  Kings  county 2068 

V.  TiMFOiAitv  urmts. 

pointed  before  enactment   208! 

wlien  temporary  administration  to  be  granted 26T0 

io  be  granted  pending  apnlication  for  modifled  security  only 

on  petition  of  next  of  kin 2064 

petition  and  procedure 28T0 

notice  of  application  for 2^ 

ISOT 


INDEX. 

^rtim  nf  AdmlnliitrBtlaii  ~  r»ull 

V.  Tehkbajit  lbttms  —  Continued 


■IMchiiient  for  fiilnre  to  depmii  Ruinej's *"S 

moncyi  deiwsitcd  to  be  withdrawn  only  on  m-dtr  of  siirrugate.  d3*> 

r«koning  of  time  "foV'oV  aaaiiist' CTtili .' XC 

revocation  on   retam  of  tbtentte  or  person   auciposod    to  be 

dead =^ 

vben  revoked  wthont  citation Mn 

setllemenl  of  account  of  tttnponiy  admin  wtmlor  may  be  com- 


ti>  l^sue  wbeti  cieculors  named  incompetent  to  act =1 

isiuance  in  judgment  eiUbliibing  will ims.  1) 

wben  and  to  whom  granted-  ^ ..  ^. ---- 9 

renuncialioil  or  exclusion  of  perions  havinff  prior  riRht 3 

nualificalion  of  adminijlralor 3 

amount  of  bond 3 

rigbt>.  powers  and  duliev  of  administrator.. ..,.-...- 3 


Biiun  of  foreijn  letters  for  u»e  it 


powers  anS  ^utlea  of  ancillary  admtnimraton! '.'.'..'.'.'.'.'.'.'.'.'.'.  site 

Vltl.  B»i.-oc*Tios. 

for  failure  to  give  new  bond 812.  ZTifln.  3>Vt 


I,  miaconduct,  ( 


Durgin  of  record.  ■ 


application  by  administrator  for 
when  revo] 


maining   adminiattaior*  may   act  where  l«iert   c 


_,    .jmpel  predecessor  to  account 2 

mnr  continue  actions  and  special  proceeding i 

■  revolting  not  stayed  hv  anneal S 

may   renuire  accraintmg  by  ad^li^i^rtrato^ • 

y  tomake  resiili'tion  on  revocation  because  luppiwn]  de- 


INDEX. 

I.rtlerii  of  Guard  tan  iiblp. 

See  '■  GUAiPlAHi." 
Lf-ttera  Patval. 


to  vscate  to  be  brought  in  name  o£  petite! !!!!!!!!!!!" 
triable  of  right  by  jury 

transcript  of  judgment  to  be  Rled  with  county  clerk 

li»R4 
.IBM 

.eltrra  TpitaBieutsrr. 

2«ia 

I.    To  WHOM    TO  HBUE. 

.  may  be  refused  for  Inability  to  read  and  write  English 

2613 

Mlection  of  executor  under  power 

exclusion  of  eseculor  failing  to  qualify  or  renounce 

supplementary  letters  may  issue  on  lemoral  of  disability 

s 

issuance  on  judfnient  eitabliahing  will isins, 

must  he  in  nimTof  people rT. 

'  251K> 

conclusive  evidence  of  authority  until  reversal  or  revocation. 

2391 

objection  to  person  selected  under  power 

2641 

powers  of  executors  pending  appeal  from  decree  granting 

HI.  Oath  akd  •ond  o»  EiEcvrot 

aSKJ 

sureties  liable  for  money  received  by  executor  in  another  cs- 

■ 

order  requiring  new  bond  to  be  given 

■"''?^^s■M;s^i%'R/■J;i■toS-'""'.■■■iib.■^ 

aarr 

action  an  official  bond  when  no  successor  is  appointed '. 

2«» 

INDEX. 

Letfrrs    TFatameBtBry  —  C'oiitlBD«d. 

IV.  Ancilluiv  letteu. 

■uthentication  of  foret^  Iftters  for  use  in  thit  si 


ord«  for  payment  of  dehW ZTrtl 

poweri  and  duties  of  ancillary  executor 27ta 

V.  RnvocATlos. 

for  failure  of  executor  to  gin  new  bond 812,  2590.  SStll 

for  disobedience  to  order  to  account 2727 

on  revocation  of  probate  of  will a«*» 

sroundi  of.  for  disqualiGcation,  miaeonduct,  etc 2H)C 

petition 2686 

citation.  2886 

decree. 268: 

tatamentary  trusti  not  affected 3BS8 

application  by  executor   for  revocation SBftf 

accounting  upon  application  by  executor  to  reroiie 2G»I 

wben   revoked  without   citation SOPl 

decree  revoking  may  require  accounling  by  executor SKIB 

not  siayed  by  appeal   25K1 

voluntary  accounting  on  revocation 2728 

revocation  to  be  noted  in  margin  of  record 2469 

powers  of  executors  cease  on  revocation 2801 

appointraenl  of  successor    2eos',  SBSS 

may  continue  actions  and  specbl  proceedings '.  2603 

liability  to  make  restitution  on   revocation   because  luppofed 
decedent  living  or  later  will  discovered 260* 

Libel. 

included  in  term  "personal  injury" S313 

limitation  of  action    3M 

joinder  i^i  causes  of  action  tor 481 

plead  inc  application  of  defamatory  words :-.---.- :  ■     ^^ 

preference  rf  actions 'for'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.! !'.'.'.     791 
fair  newspaper  report  of  public  proceedings  not  libeloUH.  1907.  19CK 

-~..  -hen  recovfiy  is  lew  than  W 3228 

i  from  jurisdiclion  of  justtce'l  court 2(«3 

.f   Albany  city  court : 3233 

it  Troy  justice';  court 3223 


ot   Albany  ciiy^  coi 


Libraries. 


o(  innkeepers  may  he  ordcrcil  In  l.e  destroyed.. 
1310 


proceediriRs  to  enforce  liens  on  vesieli,  see  "  Vessels." 

I^  lienor"  defined ._. S89S 


no(  affected  by  client's  seltlemeni 

effect  of  filing  notice  of  pendency  of  action 

iction    to   establish,    etc,    triable   in   county    where   r 


al  properly,  acquired  on  issuins  o(  excculion 140C 

preference  among  executions 1406-140fl 

operty,  judgment  not  a  lien  until  docketed J2.V> 


^-..  -n?il'ju" 

of  judgment  of  court  of  claims 

of  final  judgment  in  replevin 

of  judgineni  of  justice's  court 

in   New  Vork  of  older  to  enforce  Gne   of  deli 


of  unpaid  jury  fine  in. Kings  county 

diBchar^  of  Hen  tor  unpaid  jury  fine  in  Kings  county. 
judgment  entered  after  d^^h  of  party  not  a  lien, 

time  of  stay  not  included  in  ten  years'  period 

binds  after-acquired  property   

acquired  by  levy  after  ten  years 

when  against  party  by  fictitioua  tiame  

amendment  of  judgment  against  parly  by  fictitious  name 


>t  filed  . 


does  not  attach  to  teal   property  acquired  afler  discharge  in 

after  reversal  or  modilicatian  and  pending  appeal  to  c 

lurt  of 

of  de- 

preaerriiw  lien  of  original  Judgment  for  purpose  of  co 

ntrihu- 

-entry  on  docket  to  pre«rve  lien  of  original  judgment  to  en- 

In  creditor's  action   not  lien  on   realty  aliened  before  notice 

tmpling  IT 


IXDEX. 


I>lna nations  of  Actlonx. 

included  u 


ipecial  proceedings  included  within  the  lUtute 414 

agaiast  nonresident  on  demand  batted  at  domicile   390 

cause  of  action  arising  in  another  sute  a90a 

bank  notes  and  bills,  etc..  used  as  money  excepted  3B3 

cause  of  action  barred  by  statute  cannot  be-u>ed  u  defence  or 

presuDiplion  of  satisfaction  of  judgmenl    378 

must   be    pleaded    418 

pleading  presumption  of  payment  of  judgment  378 

I.  Foi  UM.  nora.tr. 


I^  graiitee  of 


annulling  patent  or  grant 304 

-,■     .    Yeara  neccBSarr 306,     306 

...  IBOe 


possession  presumed  from  legal  tilfe 


o  be  under  legal  title. 

ter  written  instrument  or  judgmeot ....     889 


adverse  posseuion  not  founded  on  wn 

Tclation  of  landlord  and  tenant  presumed  to  continue 3T3 

right  of  possession  not  affected  hy  descent  east 3T4 

disabilities  from  infancy,   insanity  and  imprisonment 3TS 

1.  WilhiH  ttrenty  ytart. 

sealed  instruments 381 

OB  judgment  of  court  of  record 370 

Z.  WUhm  Jen  ytart. 

actions  not  otherwise  provided  for 388 

by  state  to  recover  publk  fundi ISTS 

proceedings  supplementary  to  execution................  2435 

application    to   vacate   or   modify    decree   of    probate    of 
heirship. 2658 

8.  Within  HIV*  ynrt. 

application  for  leave  ,to  defend  after  Judgment  by  default 

4.  Within  lir  jiart. 


Injury  t»  property  3^2 

personal  injury.   382 

judnnent  of  court  not  of  record 382 

docteling  transcript  of  judgment  of  juitice'*  court 3017 

B.  tfilhin  Kvr  yean. 

to  annul  marriage 1TR2 

dirorce. 1768 

8.  WUhi*  faur  yean. 

action    under    unproved     will    against    purehater    from 

bat. 8028,2777 

1218 


INDEX. 

UKltatloMB  «f  AolloB«-^C»»tlnved. 

IL  AcrioHs  oTHU  than  to  aicovni  >eal  ?>orniTT  —  Conlianed. 
7.  WUhM  Ihrtt  yean. 

■■aiDBl  executors,  etc..  lo  lecoYcr  chattel 

-N^^^  for  tailing  or  detaining  perwnal  prftwrtv 

\  f  or  ptnilty  to  permn   aggrieved., 
for  pen»U.*>  aftiinit  directors  »nd 


proceedings  to  lell  real  properl;  to  ply  decedent'l  debts.  2^0 
&  WUhiH  Ivw  ytari. 

for  MUtlna;  death  by  negligence 1902 

for  damages   for   eneroachinB  wall 1490 

assault  and  balterf   384 

f^K"irapriMinmeiit.  ,    '.]'.'.'.'.'.'.\[\l]'.'.m'.l"'.'.'."\\^[  3Si 

forfeitures  to  state   38* 

libel 381 

malicious  prosecution 381 

penalties  to  'tbe'tun'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'  381 
by  state  for  penalty  recoverable  by  any  person  who  may 


e  jadgmeni  for  error  in  fact 1390 


».  WilhiH  on*  year 
ejectment  for 


penalty  recoverable  W  any  person  who  may  sue. 


h^X 


T  tban  sheriff,  etc.,  tor  escape 38S 

igate  to  revoke  probate  of  will SMB 

ndgment  for  irregularity  ....>.,.,....  1281 


10.  Within  tit  mmiiii. 

on  claim  rejected  by  executor  or  administn 

11.  Within  four  moMb. 

relief  by  eerliorari  to  review  detennination . 

12.  Within  Ihrtt  mvyilhi. 

by  claimant  for  taking  chattel  in  replevin.  ■ 

IIL  DiuaiLiTiEi. 

must  exist  when  right  of  action  accrues 

several,  no  limitation  until  all   removed 

of  aliens  daring  war 

of  next  of  kin,  legatees  and  creditors 

by  infancy,  insanity  and  iraprisanment  for  crime 
In  action  to  revoke  probate  of  will 


1   for  dower 

ons  to  vacate  judgments  (or  irregularity  o 

U14 


INDBX. 
U^ltBtlDu  Of  Actlnna  —  Conttnacd. 

IV.    JlCTKaBVniOH    AHU    SUSrSHBtOH. 

pattiil  paymeot  avoids  presumption  of  pajment  of  indgmenl.  378 

■YCMdinp  efftct  of  return  of  execution  partly  satisfied 377 

Bcknowledstment  or  new  promiie  to  be  in  wrilins 396 

of  sctioa  for  dower  by  written  icknowledginent 15B6 

wben  admiasioQ   of  executor,   etc.,  does  not  prevent  running 

■gainst  proceeding  to  sell  decedent's  teal  property 2705 

by  action  against  imincorporaled  auocialion IB23 

by  death  of  creditor 402 

of  debtor 403 

wbeie  debtor  dies  within   sUte 403 

without  the  state   3»i 

absence   from  state   401 

concealment  within  state   .  -  - , , , , , 401 

period  occupied  by  action  (o  recover  property  of  decedent 403 

by  futile  submission  to  arbitration ill 

May  by  injunction  or  other  order  excepted 40B 

cause  of  action  pkaded  as  defence,  etc..  in  discontinued  ac- 
tion  : 412 

lermination  of  action  otherwise  than  by  judgment  on  merits. .  40S 

reversal  of  judpnenl    405 

claim  of  eiecutor,  etc.,  against  estate 2T31 

V.   WHEH    ACTIOH     ACC«UES;    COUPUl 


when  deniand  etsenti 


right  to  r. 


roperty.. 


by  legatee  against  executor  for  legacy '.'.'.'.'/.'.'.  181B 

by  principal   against  agent,   for  misconduct 497 

VI.    COUHEHCEUINT  OF  ACTION. 

court  cannot  extend  lime  for  commencement  of  action. ..:.. .  784 


of   record 

IS    by   publication    after   attempt    t 


presentation  of  petition 
LlqnorK. 


._   __  sold  in  courthouse  during  sittings 
shment  for  illegal  sale  in  court-bouse.. 


e  held  In  room  where  traffic  in  liquor 


Ua  PeBdena. 

See  "  NoTici  or  Pihmhcv  of  Action.'* 

LilvlBKBtOB    CoDDty. 

stenographer    for   county   court 

IiO«M  Com  panic*. 

excepted   from  provision   for  voluntary  dissolution.. 
121 S 
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vidence  required  to  eitablish  loM  or  d«*trayed  will.. 


Klving  iEdemnity^  . 


"  Sale  of  Rial  Pmipeiti.' 
—  be  disch»rg*d.  if  arrcsled. 


•enoa  aai  an  of  property 

Q»    PebsoN    AKD     PKOrWTY    OF    1 
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d  for  decedent'l  debti.  ZitO 


signaled  io  order. Kt 

desifoation  of  person  lo  receive  summoni 427,     43S 

service  of  summon!  on  committee  by  ^publicatioii 438,    439 


appoinlment  of  special  guardiBn  hy  surrogate.. 
notice  of  application  to  ratropate  lo  ai 


condemnation  proceeding.. 


disability  by  insanity  excepted  from  limitation..........  3T3.     39ft 

to  move  to  vacate  judgment  1291 

TiHhls  saved  against  judgment  of  ejectment  by  default..  — ,  Ird^ 
action  for  dovrH-   ISM 
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i(  one  becomes  ii 
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return  of  d^wattion  by^ .  ,  ^  ^  ^  ^ , . .  -  ^  ^ .  ^  - .  ^  ^  ■  -  - 


Rcepled  Erom  juriadiclion  of  jusli 
oE  Albany   city  court....'* 


term  of  appellate  division 20011 

)  fits,  writ 2073 

D  make  return  nuniihable  a>  contempt 2073 

dings  abolished   20*1 

rules  relating  to  pleadiniEs  applicable StIWI 

return  not  re.iulred  (o  be  reriiied 2000 

be  amended  only  by  leave  of  court aWfl 


equired  « 
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MandamaB  —  Conllnnpd. 

II.  Alim«*tivr  writ  —  Coniinued. 

form  of  BUegaiions   2.-»7C 

jomder  of  gnevanc«  aT6 

demurrer  lo  writ  '■H'^3 

arannds  ot  demurrtr   J-je 

ho*  relurn  nude'. . .  "."?.  ".''...!!!!!!'!'!!!  ^ !  i .'!!"!!- 1  2UT* 

form  of  dEniala  and  allcgatiani  in  return 'JU7T 

defences  In  return  to  be  leparately  lUted  and  nunibered 3>)7T 

further  telum  cannot  be  compelled 9>iS 

demurrer  to  return   21J7S 

service  of  notice  of  filing  return  or  demurrer aUM 

after  isiue  joined,  proceedings  are  ume  ai  in  action 3yra 

Khen  issue  of  fact  arises 2U7» 

issues  of  tact  triable  by  jury 3*3 

where  issue  of  fact  triable »•» 

from  appellate  division,  where  issue  of  fiicl  triable 2ilM 

wliere  issue  of  la*  ItiaMe 2i«r. 

rendition  of  verdict,  decision,  etc ^IKt 

final  order  may  be  entered  and  docketed  sa  judgment S'lKi 

judgment -roll  on  final  order SWti 

final   order   in    favor  of  peo|ile  or  reUlor   must  award   per- 

emplof y  writ 2nR2 

recovery  of  damages  by  relator 20SS 

costs  on  final  order  discretionary aVC 

stay  of  proceedings;  how  made »B» 

extension  of  lime  to  make  return  or  do  other  act 2089 

appeal  from  final  order  -. aWi 


when  issued  in  firgi  inilance aDTO 

notice  of  application    am 

service  of  notice  of  appltcalion  on  boards  of  three  or  more..  2liTu 
where  peremptory  wnl  returnable 2I>)2 


lo  peremptory  writ 2(ti4 

■Jer  on  alternative  writ .-. . .  2n»t' 

I  as  on  motion BOW 

1  $50  and  disbursements MW 

20«l 

o  make  return  or  do  other  act a«» 

e  by  public  officer  or  board 'jrm 

Jrder 2fWI 

ending  appeal aoST 


Han  date. 

defined.  . 


-rogate'a  court;  liow  executed  and  returnable .'.'...  3915 

itice  of  peace;  roqnisitei SI35 

blanks  jirohibited 3131 


lettain  employees  exempt   from  Jur 

lais 
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on  tile  in  New  York  county  for  Iwenly  year^  presumptive 


rules  regulati 

ii'befoMt'  reiuni' '['"''.""  [\"[\\''.'.'\\  'siso]  3181 


egulating  arr'st  3177 

:s  of  order  of  arreit M178 

of  summons  and  order  of  arrui 3176 


cilttody  of  defendant    ■-  aiW 

return  of  sheriff   3184 

appearance  and  proceedings  after  return SICS 

pleading)  may  Ik  oral  or  written 31)« 

d»manif  for  jur*  trial  31SB 

preference  of  trial  3lSa 

ordinary  aclioii 'nU/i«*broughi'for 'like 'causeV ////// /^^  3187 


after  divorce  for  adultery   1761 

action  for  divorce,  see  "  Divorce." 

for  leparatioQ,  see  "  SEr«tAtiOH." 

on  ground  tliat  former  huiband  or  wife  living 1745 

*1!al[d'Vr  witrUving  ^"'.f  *. .™."" . ! '"' .  °™".  , . . .  174B 

by  relative  on  ground. of  idiocy 1740 

by  relative  of  lunatic    1747 

by.neit  friend  of  idiot  or  lunatic...... ._ 174S 

on  (he  ground' of 'force,  duress  or  fraud .' '.'.'.'.'.'.'.'.'.    IT-'iO 

custody  and   maintenance  of  issue  of  marriage  annulled   for 

who  may  mdntain'onBrnund  of'impoiency! !!!  !!i ,." 17^2 

to  be  brought  within  live  years 17^2 

nature  of  action  lo  be  indorsed  on  summons 1T74 

service  of  summons  by  publication 438.  431) 

proof  of  service  of  summons ? 1774 

when  and  how  issues  referred 1015 

trial  and  proof  of  facii li-'''3 

right  to  jury  '^^1.-^^^-  ■  -^^  ■  ■  ;;^^i^  ' ' '  io '  i^'  'Kriifiri '  ii 

'"wwirt^^lh  reoo'rt™.''. .  ??. .  .^™. ...'!" 12» 

on  reference,  iudgroent  to  be  rendered  by  court   IMIJ 

entry  of  judgment  liy  default   1774 

final  judgment  after  three  months  lTi4 

conclusive  effect  of  judemcut   1754 

order  allowing  nexl  friend  of  idiot  or  lunatic  to  sue K.W 

Married  'Wonnn. 

may  confess  judgment    127.T 

1218 
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Married    Woman  —  ConllflDpd. 

iudemenl  for  or  inmsl  13* 

homiBtead.   «™pt!on    ot    ISO*-!,".'- 

damagct  for  slinder  are  separate  properly  Vt*- 

aprwintment  of  ^ardian  of  properly  of  infant   iS:! 

ffuardtan  of  pcrton  not  to  be  acvpointfd  . .  _ 'J^S' 

IWnrabnl. 

appoinlni»nt  of.  by  coiin  of  cliima 2*"- 

to  execute  cerUin  nindaicB  of  N.  V.  city  court  rst 
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Manlr-r  ana  Serrant. 
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llatrrlalnan. 

■defined 33» 
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action  !□  annul  marriage,  lee  ''  MauiIaoi." 
for  lepataiion,  i«e  "  Sir*«Atioii." 

of  New  Vorfc  ma/  change  place  of  holding  court 13 

of  city,  ..ther  than   New  York,  may  act  fn  surrogate",  abaence 
on  petition  for  discovery  of  property  nitliheld 27i« 

Ha70r*ii  Court  of  Hndaon. 

See  ■'  Hi'woM.  Mayoi'e  Couai  or  th«  Cinr  or." 

HedutDlca'  Uen«. 


to  be  enforced  hy  action XM) 

jurisdiction  ot  action  XSxt 

of  N.  Y.  city  court  SI.'. 
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enforcement  under  contract  fot  public  improifemcat Wn 


judgment  for  dcKvery  of  property  in  lieu  of  money.. 3115 

foreclosing  lien  on  railroad  property Mlt 

II.  IH  couaTS  or  iecoui. 

consolidation  of  actions  by  different  lienors 3*H 

joinder  of  lienors  ai  plaintiffs > MiC 

necessary  parties  defendant 3We 

waiver  of  defendant's  lien  by  failure  to  plead MK 

equities  of  lienors  to  be  determined SKR 

costs  and  disbursements   341! 

Judgment  for  debt  on  failure  to  eitabliih  lien 341! 
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proof  of  cuemption    1082, 

from  jury  Krv^ce ' 1030,1081. 
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Ifevr  Trial  —  Ctfatlnned. 

II.  Motion   for  —  Continued. 

(or  new  hearing  after  trial  of  specific  questions  by  refer**..    WH 

how  and  when  lo  Se  made 1»»H 

time  for.  on  iudgmenl  of  ejerlmeni  by  defiult tSX.  ISSS 

when  defendant  under  disalulity 1027.  ISS 

not  Btlecled  by  tailing  of  exception I<*^ 

may  be  heard  with  exceptions   inK 

when  excrpitons  to  tie  retiewed  on  motion  for MA 

motions  to  be  heard  at  apecial  term,  except,  etc ItXC 

order   uiwn   motion  for   failure   lo  file   decision   within   line 

limited mm 

Judgment  on  motion  lo  ap[>el1ate  drri»ir«i  in  fimt  instanrr    . .   V£!7 
Itinulition    for  Sudnnent    abtolute    on    affirnunce    of    order 

mnting,  in  N.   Y.  ci^  court 8IS1 

judjtment  absolute  on  affirmanee  by  X.  Y.  city  court  of  order 

granting.  .   .    ..•:.... 3W 

motion  for  new  (rial ln¥> 

appeal  from  order  granting,  bringi  up  jndjtment  of  reversal..   \Xl^ 

order   granting  or   refuung.   is  appealable IA4~ 

com  on  motion  for.  on  case .-■-■.■■■  33V1 

limited lOlO 

sfler  granting  and  before  trial ICSJ 

evidence  on  new  trial  in  eiectment IS'*! 

when  evidence  on  first,  adiniaaifale  on  tHW  trial  of  action  to 

proceedings  before  justice  after  appeal  from  judgment  I^  de- 


caae  to  he  made  on  motion  for OK 

not  required  on  motion  for  sufpriae  or  irrefiutarity KK 

an  motion  for,  before  judge  who  tried  action X* 

demand  for  new  trial  in  appcfilate  court fftt* 

offer  to  coranromise  before'retii'tTi.'.'.' .'.'.'.'.'.'.'.'.".'.'.".'.'.'.'.'.".'! !!  JBUn 

award  of  costs   Xrnt 

offw  to  compromise  after  return XriZ 

amount  of  costs  on Xm 

proceedings  in  appellate  court ami 

ITrw  York,  Cllr  Coart  of. 

Sec  ■'  Cir*  CouBT  or  New  Yo»k." 
N*w  Ynrk,  CItr  •(■ 

^nalt'y   f™* unUwfSfi? p^a^  in . .'." 1 '.'.'.'.'. '.'.'.'.'.'.'.  ti 

preference  of  actions  by  or  asainat  citjt  or  health  oftcer* TU 

when  maps  and  surveys  on  file  in  departments  of»  presumptive 


re  departments  eiempl  from  jutTi  ser- 

1C81,  mi 
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New  Yoric,  CItT  of  —  Contlnned. 

proof  of  Mcmpiion  1082,  H2S 

officers  to  aiil  commiuioner  of  jurors lOU:- 

corporation  cuunx]  to  proifcuie  proceeding!  to  enforce  fines  of 

delinquent  jurors    lllll 

^ecinl  provisions  relnlinK  to  actions  against,  not  nfCeclcd 3341 

service  of  jrapers  throogli  branch  posi-office  in 801 

New  York.  Connty  at. 

''^f'ore^™"hir*. .  .'.^."  . . . ."?. .!??. !?. !''.  "f "i™'.'"  20,  771 

chinge  of  pUce  of  holding  courts 42 

clerk  of  couH,  etc.,  not  to  be  appolnled  referee,  elc Wl 

books  and  records  of  former  courts  of 03 

hsil  in 120 

Bppointntent  of  ;ail  physician  in 120 

designation  oi  temporarr  jail  in 135.    144 

evidence  .' 95H 

when   mapt  and  survey  on  file  with  register,  cterk,  surrogate 

officers  enmpt  from  jurv  service 1081 

proof  of  exemption   10S2 

county  clerk's  fees  in 330.'i 

,sherifPs   fees  in    SSOU 

fees  of  constables  and  deputy  sheriffs  for  attending  court S312 

mtimw  "ill'  .'"!  .*"....  ^".  *".'! .  .y*?"'. 20.    770 

preference  on  calendar  in   793 

notes  of  issue  in 077 

publication  of  notice  of  sale  of  real  property  in 1^^ 

New  York,  niHtrlct  Conrtn  of  the  City  of. 

See  "  Xiw  Yo«K  MuHiciPAi.  Coubts." 

New  York   Municipal  Canrta, 

are  not  courts  of  record    3 
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refusal  lo   deliver  books   and  papers  after  judgment    of 

ouster  on  misflemeanor. 180 

final  judgment  of  nuBler ISM 

fine  may  bt  imposed  upon  usurper  by  judgment UM 


action  for  damages  against  usurper 1KB 
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pteicience  of  anions   (or 791 

on  default,  etc.,  title  to  be  ueerlalned  by  court  before  inter- 
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aliemalive   writ  must  issue  (Trst 3 

tontenla  of   writ    , S 

when  to  be  made  returnable 3 

:^so1ute  writ  to  issue  on  failure  to  make  return i 

how  return  made   3 

failure  lo  make  return  punishable  as  contempt ] 

objection  to  BUfBciency  of  papers  may  be  taken  in  retnm 3 

when  verlflcslion  required  Id  return 3 

adoption  of  judge's  return  by  party I 

1S4S 


INDBX. 

ProklbltlOB  —  Coatlnaed. 

I.   ArtUHATIVl   WUT — CoDtlnutd. 

pleadings  are  not  .Ilowed ,.  3090 

"^J  frtqraablt    f  .*'. .™. ..".  ..".I*..!*.''!.?™  "."!*'."  WW 

notice  of  hecring  far  lalwegueat  terms  "WW 

vfaere  hearins  to  be  bod 2099 

controventTis  new  matter  in  return 2088 

Older  for  tn*1  of  qucstioni  of  fact  by  jury 3088 

Bnal  order. 2100 


final  order  on  alternative  writ  may  award 2100 

to  iMue  on  failure  to  make  return  to  alternative  writ SOSS 

motion  to  quaah  or  Kt  aside 3087 

I*roiDl»orj'  Note*. 

See  "  BiLli  AHD   NoiESi  "    "  NbCOTIAILI  iHITacillHT*." 

defined.  718 

■^OTlaloaal  Kencdlc*. 

See.  alw.   "' AaiMr;  "    "  Attach  mm;  "    "  InjUNcriOH;  " 

not  impaired  by  removal  of  action  from  county  coart 848 

srJz' ^ 


^ 


.     .       .   for  deposit 
when  srren,  injunction  and  attachment  not  to   be  cronted  to- 
gether      T18 

on  coantercUim T20 

appellate  division  may  gnnt.  when  applied. tor   without  notice 

and  refused  below 1S4S 

(n  action  to  char^  joint  debtor  not  aummoned  in  prcROua  anil .   1940 

aecurity  not  required  in  action  by  alatc.  municipality,  etc 1B80 

liability  ei  atatc,  municipality  or  officer  for  domagca  cnaed  by.  19D0 

P«blIo  AdBtlnlBtrvtor. 

when  to  be  cited  on  probate  of  will... 3Ufl 

"ne-t'^'of  Iria  ""  '..'?". .  .".'.f . "'".".?,  I™.T. .'"  ."?.?.  *.! ""  sees 


order  authorizing  county  treasurer  to  seize  ellecu  in  danger  of 

waste. aaSB 

powers  of  county  treasurer SOW 

county  treasurer  lo  return  inventory 2660 

when  county  treasurer  of  Richmond  county  may  act ZOtlS 

bond   of  county  treunrer 2666 

iSBUsnce  of  temporary  letters  to  county  treasurer 2606 

notice  of  issuance  of^  temporary  letters  to  county  treasurer. ..  ■•  3666 

powers  of  county  treasurer  as  temporary  administrator 2006 

when  authority  of  county  treaiurer  superseded 2B6T 

powen  and  proceedinEs  of  county  trensurer  as 2668 

payments  into  state  treaanry 9668 

appointment  of.  for  county  of  Kings 360* 

when  letters  to  public  administrator  for  Kingi  county  to  issue.  36W 


laccurate  rtporta  of  procTCdings  « 

"Xiim  'of!^ . ."'. !'°. . ' ; ; ; ! 

wspapcr  publiriied  in  counlv 

?r3  in  county  rcfuK  to  pabUih. .  > . 
rc{u&al  o{  printer  to  furniih. . , . . . 


on  unknown  owncis  in  partition IfiU 

frndani  in  pariiiian  Mnnot.  under  (ection  4401  defend  after 
iudgment  fay  def(uL<  on  Mrviee  by  publication 1SBT 


of  order  to  prpasnt  claims  of  credllon.- 


of  appointment  changing  place  of  iioliUng  court .............. 

of  change  of  place  for  holdinc  court  in  New  YdtIi  chr 

of  application  by  diKharffed  banltrupt  to  cancel  ludgmcnt. .  _ . 

of  notice  of  ule  of  realty 

of  judgment  annulling  corporation 

-I  — ..„  .1 . gi  ejectment  for  property  eacheated.  « 


forfeited   for  treason    ... 


for  diachsrgc  of  pcnon  imprivincd  under 
>f  application  to  change  name  of  corporatit 


of  nolide  of  application  to  change  name  of  corporsliOD 241S 

of  corporation 21» 

of  citation  from  <urrogate's  court 3S34 

of  notice  of  decree  revoking  probate  of  will aSEI 

of  adverlisemtnt   for  claim  againtt  decedenti'   stale* 2T18 

of  tummoni  in  action  in  N.  VT  city  court 81T0 

application  for  judgment  by  default  when  aummona  aervcd  bf- .  1219 


•n  t^  people 

r"f'S 


Pabllc  Offlc*r. 


notes  of  issue  and  notice  of  trial  in 977 

preference  on  calendar  in  798 

Krvice  of  subpana  from  M.  Y.  cily  court  in 338 

mileage  of  juror. 3314 

writ  abolished lB«a 

proceedings  by  information  in  nature  of,  aboliafaed IMS 

r*lief  lo  be  obtained  by  ar'-  •"" 


ry  title  to  ofl 
to  try  right  to  enereise  corporate  fr 
to  forfeit  public  office,  civil  or  milltai 
to  (ry  right  of  foreign  corporation  t 

jdndcr  of  relator  aa  party  plalntHf ! 


-  Cantlaa«<. 


triable  of   right  by  jury 


«r  a  laisdcmesnor . . . 


n  aclion  *tiiiut  corporal 


■ling  question   in   >c- 


final  jud^cDt  of  out 


:  docketed    

f  cotU  Bgainil  corporal 


to  approve  dua^  of  nmiH  of  railroad  compciiy  ......'*... 

order  chaniing  name  of  railroad  company  to  be  Sled  wilfa  ■  •  ■ 

Sail  road    C*Biva>l«a. 

Juriadiction  «t  countr  court  o*er 

rendcnce  for  purpose  of  juriidiction  of  jtmlce's  court...  IS 

eonpenutlon  for  railcMd  provertr  taken  for  public  uw 

judgnwnt  forecloBipB  nechinfc's  lien  on  railroad  profiertr.  ■ 

•errice.   .  .  '.    K 


petitloi 


railroad  commiBBionera 

banging,  to  be  filed 


approve  change S 

2 

lilroad  commiBdonera .  ■  2 


n   law.  . 


'  defined   . 


;;diilinct  I 

"ialientance" 'defined   i..   „_._ 

proceeda  of  >ale  of  realty  of  infaiii 

real  property.  .  . 

qnCBtioin  of  title  eieepted  from  iurii 
onaier  of  juriadiction  In  jtulice'a  co 


r  ineompetent  deemed 


Real  Property  —  CoXlaned. 

I.  GiHiiAL  noviiioHB  —  ContiDued. 
gpecial  procRding  cannot  be  taken 


UT  PaocH 

^1  Ut«,  (I 

eedinL 

corporsliol 
iiens  or    -- 

artlon  '< 

party  riwijes'. 


i    br    pnblicatfoa    in    acHoiu    iffeetin* 

■me  «8. 

joinder  of  causet  of  iction  rclatfnr  ta 4B4. 

Sling  of  notice  of  attacbment 


mtreyinee  by  jntant  or  incorapttent . . 


■rbitratioB,  claim  In  fca  or  tor  Ufa  Dot  lobfect  of 

I          power' 

conveyance    on   aale   under   judgment   or    occcutiOB   to 

nte 

II,  Actio  M 

triable 
diimiss 

n  county  where  property  litiuted 

il  with  coiti  on  proof  that  plaintiff  not  in  posiei, 

re  when  defendant  pleadi  title,  interat  or  lien. 

]^n.'. 

der.. 

iudtinent    inBrding   defendant    poueuion   and   damagei   for 

withholding. 

{udgment  for  ptaintiR   


ibifiirT!! 


cUim  of  dower,  gi 
Smi«l  o7d 


end  demand  that  the  be  _ 
of  real  property 


mode  of  inlroducing  teitiinofl]r 

obiectioiu  nuv  be  taken  at  (rial ; 

who  may  tppfy  for  taking  of  tjepotitioi 


f  tpffy  for 


notice  of  heanng  before  refen 

proof  of  noiiee  of  hearing 

adjourn menia  of  hearing 

compelling  attendance  of  witnc 


against  whom  depoiition  may  be  UKd  a 


appointmem  before  judgment  


on  conaterclaim 
by  or  after  jod„. 
pending  appeal.  . 


in  iudgment  crcditor'i  action . . . , ......,,,... 

ag  mcccBor  to  executor  pending  action  for  partition 

or  dlnribntion  or  to  conMrue  or  Mtabliah  will 

rcfereikcc  on  appliealkin  for  appointment 

"property'*  includes  rents,  income  and  increaae  of  property. 

notice  of  applicatian  for  

oppt^tnent  of  temporary  recdvei  withoat  notice 


petition  by  surety  to  be  rdieri 
revocation  of  appointmeot  for 
power  lo  hold  real  property.. 


>l  cmr^  appointed  for 
of  appliiilion  for  app 


■t  may  confer  additions 
lintment  of  permanent. 

1S8S 


INDEX. 

BeeelTCVB  —  Ca>tlH*4. 

II.  Of  CMFOBAiioiii  —  Continued. 

vcdunlirjr  diuidutiaa,  ipptuntoiBnt  of  tcmpontr  In   pmcecd- 

powers  of  temporary 2 

ftppoinrmcnt  of  p«rmiTifrnt-  .    -.-....... '"  S 

confifmalion  of  mcta  of S 

relief  from  omiuioni  ud  dif«u1u 3 

III.  In  lupFiimiiTAKV  rtacnDiNca. 

notice  of  application  for  aprointment 3 

when   appointed   without  notice ] 

notice  of  mppiicatlon  to  other  credilon 3 

only  on*  to  be  sppointed 3 

order  extending  poor  receivership -•. J 

»hen  property  vests  in  receiver S 

relation  back  of  title  to  personal  property ! 

noD-retidenl  not  to  be  sppaiatrd ! 

removal  on  becoming  non-resideol 1 

iS.j«t  "to  Mnt"i  'if^ourtf :!:!::;:::.'  i !!!!;!!  1 ;;;;'!!!!;;  J 

jur'sdietion  of  jiHtice'.  court  over  actions  by 1 


.r  pedpi 


t  forfeiture. 


,     -  ,_,    -- illectlon*  on.. 

ender  account  at  eellectioni 

to  be  brought  in  name  of  people. 


I.    Or   DOCDUUtTl,  c 


effect  of  recording  certificate  of  rnlemption  of  real  p 

judgQient  in  partition  may  b«  recorded  in  ea^  cDuaty  w^erc 

lindi  are.  15» 

of  notices  of  lit  penitnt 1C2 

judgment  vBcatins  letters  patent  granted  by  alale  to  be  noted.  IMi 

of  diicharge  of  iniolvent  debtor 2181 

of  ordeTi  etCi  exempting  inHflvent  debtor  from  arrelt  or  im- 

of  assignment  on  discharge  of  debtor  from 


of  order  appointing  tmsiee  of  property  of  crhnnal  prisoocr..  3Mt 

of  affidavits  of  sale  under  forecloSDre  by  advectiienenl 39K 

of  order  changing  name  of  eottioralioii Stil 

of  orders  appointing  receivers  ot  judgment  debtors 2407.  MIO 

boolis  and  indices  to  be  kept  by  surrogate 249^  UK 

of  wills  proved  elsewhere  within  state 30 

probated  wills  of  real  property  may  be  recorded  "•  d»»d». .       MB 
executor,  etc..  must  cause  will  of  real  property  tr 

in  each  county  where  realty  slltuted 

wills  to  be  indexed  when  recorded  as  deeds MM 

fees  of  clerk  or  register  for  recording  wills  u  deeds MU 

decree  of  probate  of  heirship  may  be  recorded  ai  deed MET 

dccrc:  vacaling  or  nodifyiag  decree  of  probate  of  bdnbip MV 


Records  —  CsntlBBed- 

I.    Or    EDCUHIHTB,     ( 

qI  foreign  wille 


JDg  instrumcnti 8. 

II.  AamuiiiUTi  as  iVidihce. 

origioat  entrjr   of  Duirriagc  or  ccrtiGed  copy   i»  ptautnplive 

certified  copiu  of  ptpcrs  filed  or   recorded  in   pi^lic  oflka 

(crtified   copies  if  papers  filed  or  TCcorded  in   town   clerk'm 

lecordof  coaTeyuice,  or  certified  copy,  is  admiisihle 

□ot  Bilinisaitile  y/ben  proved  bj  oath  of  interested  or  In- 

tTuiscript   from  docket  book   of  justice  of  peace,    subscribed 

certified  copies  of  records  of  federal  courts  admissible  in  evi- 
dence.  .•■:■■■:■ 


weatlKi  bureau  observations  admissible  in  evidence M4 

transfers  of  vessels  admissible  in  evidence MS 

nnplilicalion  of  record  of  conveyances  witbout  the  stale  ad- 


hentication  of  copies  of  records  of  I 
1  proof  ot  copy  of  record  of  foreiji 
^tory  p 


V  York   cily  and  C01 

authenticated    copies  of    t 

form  of  certificate  to  copi,..  _.. 

certificate  to  conies,  etc.  nusl  be  sealed. ............ 

certilied  conv  for  use  in  sgme  court  need  not  be  seah 
oflicul  certificates  of  search  admissible 

adi^i^c.  .  .?..,''.. .',.!.^™..'?..?..f.. .™.™ 
sorrogBtca,  icgisteri,  clerks,  etc,  to  mike  and  certify  s< 

may  be  proved  according  to  rules  of  common  law 

■dmissib  lity  in  cvideiKe  of  record  of  wills  proved  p 

ITKl  .  .   ". 

■dmlsnbility  in  evidence  of  records  of  wilts  proved  mo 

tkirtr  years.  . 
of  dlscliarge  of  i 


debtor  ia  conclus 


Hecerder'B  CoMrl. 

See  "  UriCA.  Kic 
Sicmm's  CoDi 


INDEX. 


I.  Who  hi 


penon  to  whom  all  partia  ab]«l  not  to  be  appointed,  except. 

judge  noi  lo  be  appointed  referee,  except  by 
judii  appoinled  referee'  by  conKut  to  ut  < 

■urrogite  of  Monroe  countf  not  to  act  u  referee 

clerk  of  court,  etc,  not  to  be  appointed  in  New  York, 
clerki  of  surrogate  ■  court  not  to  act  u  

It.  Whik  iiritmci  ordubd. 

compalsory,   of  queniona  ansini  incidentalW IMS 

to  take  an   account    1015 

when  issuei  to  be  referred   i  !.'!.'!.'!^! !!!'.!!! 'X^  lAll 

in  New  York  city  coart  lOlS,  3U0 

iunes  to  be  referred  on  atipubtion  of  parties ItfU 

order  appoinllng  referee  named  in  itipuUtion  to  be  entered 

appointment  nf  referee  when  not  nimed  In  ilipniation tOIl 

when  reCerenCE  is  diKretiontry   1013 

to  try  iuues  rrmaining  sFter  jury  trial  of  ipeclfic  qnotloa*.  ■     973 

of  hospital  phyticiin  8M 

of  questions  arising  on  motion  in  N.  Y.  city  cooit MIS 

to  Atiperintend  discovery  of  books  and  papers -.     SOT 

on  application  for  receiver,  appraiser  or  trastee SB 

to  approve  undertaking  and  sureties  thereto SZI 

lo  assess  damage*  on  application  for  jndgment  br  defatilt..-  121B 

by  JDdgment  to   eMcale  It 1330 

on  judgment  (or  defendant  on  eounterelaim BIS 

on    justification    udder    undertaking    on    appeal    to   coart    of 

appeals.  .   .   .   -.......-...,,.-.-.-.-,,. ISSS 

lo  ascertain  value  or  sufficiency  of  auretici  on  discbarge  of 

attachment flOS 

to  examine  person  refusing  certificate  of  interest  in  attached 

sustained  by  third  person  by  Injnnctloa  tn^er 824 

on  default  in  replevin ITSB 

evidence  in  mltigattDn  adoils^le S36 

on   application  to  perpetuate  evidence  rebttiDg  to  real  prop- 
to  sell  real  property  under  direction  In  indgoent 134! 

security 1343 

to  sell  chattel  under  JudEment  forecloring  lien ITnt 

of  application  to  sell  real  property  of  infant  or  incompetent. .  3354 

of  nroceeding  to  sell  corporate  real  property BHK 

to  inquire  as  to  liens  on  properly  nnder  partitioa 1561 

to  admeasure  dower    l<m 

lo  ascertain  amouitt  psyablc  in  gross  in  satisfaction  of  dower.  Ifllfl 

liens  prior  to  ule  to  satisfy  dower 1<B1 

in  action  for  waste,  to  ascertain  interest*  when  Joint  tenant  • 

of  iaiucs  in  condemnation  proceedings - XaSf 

in  proceedingB  lo  enforce  liens  on  vessels 34SS.  3«S 

of  procwdinKs  surnlenientsiT  to  execution MA  24**,  S«i 

for  voluntary  dissolution  of  corporation S423.  342S 

of  anplication  for  surplus  money  on  sale  under  foreclosure  by 

advertisement 3407 

for  prpdaclion  of  tenant   for  life  in  proceedings  to  discover 

«»<'>-  2306,  390a 


INDEX. 

Rcfcrooe  ^-  Condaucd.      ' 

II.  When  reference  oinEatD  —  CDntinued. 

by   auiTogalc'a  couri  of  quutions  of    fact  to  take  tntiiiuinr 

and  report,   8646 

uinigale  cannot  refer  probate  or  lerocMion  of  probate 2M0 

of  New  York  may  refer  queiiiDnt  to  aaaiatant SOM 

b>  appellate  court  on  appeal  from  guTrDgaie'a  court 2SS6 

oi  duputed  claiiD  ■^[Bmii  decedeoti'  estate* 2718 

in  proceeding  in  surrDgate's  court  to  lake  tMtinioin'  of  ialinn 
witneu  in  another  cmmtr ■ 2M0 

III.  Fowm  AND  DUTiii  or  EErnEis;  raocEDvai. 

referee  to  be  sworn , 1019 

lemis  of  oalb. lOIA 

who  may  adminiiter  oatlu , 1010 

waiver  of  oath 1010 

oath  of  referee  to  admeasure  dower..: IBOB 

failure  to  take  oath  cured  by  jadsmenl  on  report,  ele 721 

procedure  before  several  referees 1026 

powers  .when  there  are  KTeral  referees 1026 

m™ssue  nfb^a. ''.'.'.'.'.'.'.'.' '.'.'.'.''.'.'.''.''.''.''."s6*.  1017 

copy  of  pleadings  and  papers  to  be  furnished  on  trial 1018 

procedure  on  reference  of  disputed  claim  againtt  decedents' 

esutea. 2718 

pnblication  of  notice  to  prove  liens  on  property  under  parti- 
termination  for'  failure'  to  'file  Veport! !!!'.!  i  T. !"  i !  i !  i !!'."  !  1019 

removal  of  referee  to  admeasure  dower ISOB 

powers  of»  and  procedure  before  referee  appointed  by  aurro- 

este. 2546 

.  referee  of  disputed  claim  against  decedents'  estatea 2718 

snmniBry  punishment  of  contempt  in  presence  of  referee....  3267 
referee  may  make  order  to  show  canie  or  iisue  warrant  to 

attach  for  contempt 2272 

referee's  order  or  warrant  in  contempt  may  be  retumabte  be- 
fore referee  or  court 2273 

before  htoi 2272 

IV.  Bipoai;  ;vi)o«aKT,  nc    See,  also,  "  RiraiT." 

"  report  ■■  defined BS4S 

to  be  made  and  filed  within  lixty  dajri 1019 

on   reference  of   whole   issue,    report   stands   a>   decision   of 

court 1228 

entry  of  judgment  on  report  when  whole  issue  referred 1228 

iudgment  after  reference  to   determine  apedfic   queations   of 

fact. 1226 

Interest  from  time  of  nuking  report  to  he  Included  in  Judg. 


md  proceedings  ti 

Judgment  to  he  rendered  by  o 

.— oatioB  of  report  of  referee  >pp< _,— - 

jodgment  on  reference  of  disputed  claim  against  decedents' 


eonfirmatioB  of  report  of  referee  appointed  by  surrogat 
'    "-        ■  -  '  '    '"       ■    ■     ■'         -  ■    t  deci 

proceedings  for  trial  of  remaining  isauei  where  part  referred.  1014 

"'Kfe"ree?^  "'."..  ""."f .?.!". .'."'. -t. .'"!?.'.  f.  .''."?^*  .^T  1004 

notice  of  exceptions  to  report  of  referee B94 

UST 


~  CoBUne«. 


ciptDK)  d(  reference,  c 


ennt 

oEr« 

Ference  of  duputed  cblm  Bgunt  ijecedenli'  tauta. 

jrre^  on  file  in  Neir  York  couotr  «re  pmuaptive 

afler  iwenty   ye»rs 

d  certify  to  atnehf 


when  to  be  joined  ■>  plaintiff 19m 

to  give  wcuHty  for  eoatt,  etc IMi 

compenHllon    of    Mtorntr-BCiMnl    when    relator    ioiiied    with 

people 1SS8 

writs  Riuft  show  that  Ihey  are  iaiued  on  ipplkation  of lOM 

coit*  miy  be  awarded  againat 3242 

wben  leqnind  to  five  aecuritx  for  coit* 33TII 


proceedinBs  to  kII.  mortgage,  etc.,  realty.  Ke  "  Sali  op  Kxal. 
a  iudiciai  uipervision  ■ . 


oiint}'  conrta  oyer  proceedintn  to  kU  realty. . 


My  plead  eWate  in 

iroceedings  when  defendant  cliima  jQ  rcmiiodcr.. 

e  for  dunagea  to  Inheriunce 

intain  cjeetmcnt  after  iudsmenl  againit  tcunt  in  : 


vesting  of  contingent  Interest  in  trui 
proceeding!   to   diKOver   deitb    of  t 


r   Ufe,    we  "  Lira 


RcB>«*kl  of  A«tlaa  ~  Continued. 

from  jtutics'i  to  coilntr  conit  of  Kiiin S 

to  county  court  from  local  courts  of  Otic«,  Hudion  snd  O»wego.  i 

iclion  pcndiiMI 


eSccI  of  o 


val  from  c 


proccu,  undertaking!,  i 
from  county  court  ■ . 


t  unpaired  b 


oval  of  ■ 


r,  ISSl 
.  1668 
.  2712 


of  N.  Y.  city  court... 

of  cily  court  of  Ygnke 

acquired  by  ttciiurc  before  acr 

II.  Whim  actioh  kav  ■■  aaotraHT. 


affected  by  failure  to  renlev 
iee  of  abandonment  of  cUim 
se  of  action  aurvivn  death  c 

er  of  arrest  in  action  of 

1  lo  procare  diichargE  from  , 


Go^tall^  of" 


period  occupied   by   ■ 


r   properly   excepted   from 


replevy  of  pari  it  whole  not  foe 
plalntilfi  undcrtaldp;  for   

taluiiB:  when  chattel  ii  in  buildii 
bow  replevied  chattel  kept 


IV.  The  uoumTioH;   Eiicmibif  thiuoi  —  Continued. 

delivery  of  chattel  by  sheriff. -  - 

exception  by  defeodvit  to  *ureti«  on  plaintiff's  undertaking. 


proceedingB  ij  defendant  to  reclaim. . 
affidavit  t^  agent  or  attorney  for  ret 

fendant 

nnderiaking  by  defendant  to  reclaim .  ■ 


enallv  fgr  wrong  delivery  by  aberi 


eond  requisilinn  for  part' of 'chattels  m 
by  sheriff. 


V,  Claim  of  titui  ar  iHi»n  rasoH. 

action  by  claimant  against  sheriff 
affidavit  of  claim  by  agent  or  atlo 
VI.  Plum  MO. 

ney 

allegation  of  vrongtol  taldng  tn 

of  wrongful  detention  in  c 
allegation  in  complaint  of  depredi 

Mi^  of'^^'b^'disf^^d'- 

SStav-tJ.*'.""-.!".";:' 

on  which  chattd  *as  dis- 

VII.  TaiAL;    JUDCMIHT,  irc. 

action  to  recover  cbaltel  distrained,  triable  w 

issues  of  fact  triable  by  jury 

joinder  of  claimants  on  motion  of  defendant 

notice  by  defendant  of  demand  for  judgment 

'*  value  of'pro^^n«Xl"lry 


final    judgment   when    dltlinct   chattels  awaided  to   diSerent 

final  iudgment!  1T30 

lien 17» 

docWeting. 1730 

necution  may  iasae  on  judgment 1210 


sheriff's  return  presumptive  evidence 
destruction,  etc,  of  cbaHel  no  defen 
responsibility  of  sheriff  for  suflkienc 
delivery  of  undertaking  by  sheriff. . 


::::;;  Sffi  Si 

requisition  to  iatue  eoneurrenUy  with  lummDiu 

;;sa".^bf  Si?  rSta'ifiS'.'":- 

""'rn-"."':  S 

defcidimi's  aiKwcr  may  demand  judsment  for  return 3930 

pfMsedLngs  when  Bummom  not  personally  lerved ^ 

action  not  affected  by  failure  to  replevy 2S33 

?.S??'r^:*'r:?.-'":"h:::::::::::::::::::::::ia^ 

fiiul  judpnent;   docketing,  etc 

doekelins  tranicript  of  jodgment  for  deliTCry.. 

■■.■■■•."^•^s 

L  judgment  for  delivery 1373.  I'^l.  21 

1  DDden^'lring  '.■.'. '.'.■.'.'.'.■.■.'.■.'.■.'.■.■.'.■.■.'.■.■.■."imiTSi  2 


m  ffliluie  to  reply., 

•everal  tvoirjarces  Buy  be  net  up  io. 
each  aToidance  nrust  be  leTiHrately  ata 
■llefation  not  denied  by,  deemed  true 

otriking  out.  Cor  diBobcdtcnce  to  orde 


rt  vt  Referee. 

See,  also.  "  SMrtttHCt,  IV." 

iiMe  or 

n  trial  of  demurrer,  to  direct  final  or  interlocatory  jUdgmcn 

to  be  entered  

need  not  find  facta 

may  direct  final  judgment   on  failure  to  plead  anew  o 

amend  under  leave  in  interlocatory  judgment 

trial  of  whole  iuuei  of  fact,  what  to  contain 

J  state  facta  found  and  concliisioni  of  law  and  direct  judg 


iciaely  and  dire 


:  judgment. . 


eal  from  judgment 


e  issue  leferaed. . . 


HeyoFt  of  Befcrce  —  OtfatlBaed. 

rntry  o(  iudjfment  on,  when  whole  bsue  referred. 
interrsl  fiapi  lime  of  mailing  to  be  inElwle'  ' 


d  proceedincB  to  be  certified 


judgment  to  be  rendered  (nr  ci 
in  eieetmcnt  to  Mate  nature  of  plaia 
rendilion  of,  on  alteioetive  nundam 


iuuea,  ia  coodoniiatian  proceeding* ■ . 


Beportn. 

of  court  of  appealB,  see  "  Stat»  Rekitiii." 

len  Uw  of 

Ren  Adin#lcBt«. 

coUujive  judgment  not  a  bar  to  iciion  for  penalty  or 

forfeiture.  UM 

RpBlBteNCC. 

of  mandTlc  ofVsC"  of  peace. ..!T 31M 

.»-^ 

on  diKOvery  of  axet*  after  tale  of  real  property  for  decedenfi 

undertaking  for.  on  judgment  by  default  when  nutUM 

•M  •erred 

RCTenlOB. 

reversioners  to  be  made  Twrties  in  partition 

action  againal  reveraioner  to  dtlennine  claim  to  real 

property.     ^ 

may  maintain  ejectment  after  jodgment  agalttst 

teonnUn 

INDfiX. 

of  actions  and  apecial  procRdings.  Me  "Aiatiuin 

R«vi>c>Hon. 

of  lenert  of  adntinlstiation.  s«  "  LiTtms  of  Adui 
tenammtary,  see  "  Lsmia  TiSTAiimMTAXt.'' 
of  probate  of  will,  see  "  Wltxs." 

Rlebmoitd  Connty. 

when  county  trea^uret  may  act  aa  administrator  tx  oMeio  of 
decedenl'i' estate 264S 

place  of  trial  of  actions  foi'  penaltiea  for  offences  commitled  on.     963 
RockestCF,  HOBlBlval  Coart  Of  the  Cttr  of. 

is  Dot  a  court  of  record S 

juriadictioD  in  actions  upon  tonttait 8227 

of  summary  procMdings  to  disposuas f 3884 

provisions  made  applicable  to  3226 

RocklBiid  Co-amtT- 

allovance  to  grand  and  trial  jurors 3314 

mileage  of  jurora  3314 

Rales. 

of  court  of  appeals , 193 

power  of  appellate  division  to  make 220 

calendar  rules  in  Erie  county   235 

power  of  court  of  claims  to  make 266 

of  city  court  of  New  York 323 

regulaiing  arrest  in  marine  cause*  in  N.  Y.  city  court 31TT 


how  made  and  revised  . . 


published 

may  reflate 
«ulate  di_. 


ide  for  preference  of  action* Tftl 

„  late  trid  of  isaue* 976 

regulate  diacovery  and  inspection  of  books  and  papers 804 

settlement  of  [nterrogatories   °" 


■nd  settling  case  on  appeal,  et 
-   _     Hon    for  leave  tx  issue 

provide  for  ni 


decedent's  property 

notice  of  application  for  i 


Sate  Deposit  CoiBpa.>lcB. 

agreement  with  sureties  for  deposit  with 918 

excepted  from  provision   for  voluntary  dissolution 2420 

earnings  within  sixty  days  not  reached  by  judgment  creditor's 

action.  1879 

not  reached  by  supplementary  proceedings 2463 

■«l«  of  PersODal  PrspeEfr. 

of  perishable  goods  and 


d  how  lale 


lotwilhstanding  stay  on  appeal 1310 

eiecution  conducted 1384 
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Sule    of  PeraoiMt    PrAiH'tr  —  Contluacd. 

titJe  of  purcliuer  on  cx«ulion  not  affected  by   sheriff's 

sheriff,  etc.  not  to  pordusc  at  sale  on  exeeulion   

on  reverul.  etc..  not  to  iffeit  title  of  purchaser. . 
sherilTs    fees   on    

Sale  of  Real  Fropertr. 

"distinct  parcel      defined    

how  sold  pursuant  to  direction  of  judsmenl  

referee  to  sell  under  direution  in  judsmenl  

secnrity  by  referee  appointed  te  sell  real  propen_y   . . . 


judgment  directing,  mty  direct  dtlivery  of  posscssioa lOIS 

order  requiring  sheriff  lo  deliver  possession   I«i3 

officer  making,  to  pay  taxes,  etc. 1876 

iudnncnt  lu  be  entered  in  county  where  properly  situated..  ISiT 

to  be  at  public  auction   \«!fi 

notice    ol^ IfTTS 

how   conducted    IC78 

place,  when  realty  in  more  than  one  county  1212 

guardian  of  infant  party  can  only  purchase  on  behalf  of  ward.  IfHTi 

creditor's  action  for  sale  of  homesteftd  partly  exempt. 1-IUS 

security  to  stsy  judgment  for  sale  of  realty  pending  af^ieal 

suspension  of  sale  of  realty  pending  appeal  from  refusal  of 

specific  performance. 132S 

resiitution  after  sale   Iffi3 

an  reverul.  etc.,  not  to  affect  title  of  purtfasaer 132^ 

fees  of  referee  on   XSTl 

cammisslons  of  referee  on  dinribution  of  proceed) 33*7 

sherilTs  fees  on   SSOT 

on  foreclosure,  final  judgment  to  dimt  sale leSt 

fees  of  referee  on  3207 

See  "  FoaECLOHisa." 
of  lands  for  Aan-payment  of  dower  after  admeasuremeBt.. . .  1014 
for  payment  of  dower  on  plaintiff's  consent  lo  receive  gross 

to  pay  dower  may  be  free  from  or  subject  to  liens 182! 

rqwrt  of.  to  satisfy  dower  in  gross IIBS 

II.  Oh  ■XKcDTion.     See  "  Exu;t7Tioii." 

sheriff,  etc.  not  to  purcbau  at  sate  on  eMcntion 13ST 

title  of  pnrchsser  at  sale  on  execution  not  affected  by  ■herlff's 

penalty  (or  removing  or 

III.    P«0CEEDINC5  FOa    SAL!    OF    < 

contents  "f'^itton™."!"™' .'! .  ?. .  .V.'.'.'.'.'.'.". 
venncation  of  petition    .....,,..,.......,.. 

hearing. of  application    

notice  of  application  

reference  to  take  proofs  

order _.... 

notice  lo  creditors  of  insolvent  eorporatioa. . 

power  of  court  to  make  necessary  orden 

when  provisions  take  effect   

1264 


INDEX. 
Sale  «f  Real  Propertr  —  Coatlnned. 


power  dC  committee  of  incompeteat  to  alien,  morlBBEa  or  dia- 

poK  of   real  properly 2839 

in  what  caiox  application  may  be  made 2348 

not  Id  be  lold,  leased,  dt  mortgaged  contrary  to  dcrise  in  will.  Z35T 

application  to  be  by  petition ^340 

pelitioa  lo  be  by  guardian.  committ«  or  relative S34U 

Enfant  over'  fourteen  to  join  in  petition 2349 

where  petition  to  be  presented 2349 

conleati  and  veriliiatioB  of  petition 2350 

when  applicatioo  made  to  avoid  action  o(  partition 2360 

application  lo  sell  property  of  incompetent  to  be  made  only 

after  appointment  of  committee 2S51 

bond  of  committee  of  incompetent 23B1 

appointment  of  special  KUirdian  for  incompttent 2351 

bond  of  apecial  guardian  tor  incompetent 2881 

application   lo  reteaEc  dower   of  ineompeleot  lo  be'  made  by 

tushand _ 2351 

"relwe  Xwer  of^mi^pclnU  " .  .^", .'™  .™  .*".'!  ™  .'??. . .  2351 

bond  of  ipecial  guardian  of  infant '.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.  2352 

trait  company  may  be  appointed  special  guardian  of  infant 

proaecution  of  bond  of  committee  or  apecial  ^  guardian 2853 

application  to  be  referred   23M 

Sua)  order  directing  sale  23S5 

bearing;  report  of  referee B3B4 

■greetnenl  by  apecial  guardian  or  commitlee  to  be  reported  lo 

court  for  approval   2366 

execution  of  conveyance  on  approval  of  aale 286S 

nroceeda  of  sale  deemed  real  property 2369 

oiapoaal  of  proceed)  of  lale  on  death  of  infant  or  jnco(npe=- 

tetit 23S9 

Infant  deemed  a  ward  of  court 2360 

diBpositlon  and  investment  of  proceeds  of  lale 2361 

Scriodical  accounts  to  be  filed  by  custodian  of  proceeds 2.161 

iipoiition  of  proceeds  of  tale  Bubject  to  inchoate  dower  right.  2381 

*"  how"."  '!'."...!.??r..M??.'!.'. .'."..**.!. ...????!?..!'.  2362 
■ale  of  dower  right  or  estate  for  life  of  infant  or  incompc 

tent  for  groaa  sum   2363 

debta  of  Infant  or  Incompetent  to  be  paid  without  preference.  2864 

juriidiition  of  surrogate    2472 

what  property  subject  to  aale 2T46 

tor  what  claims  ptonerty  may  be  sold 2T49 

"  fonetal  tapeiiati      delined   2746 

when  petition  may  be  presented    2TM> 

whv  may  petition   2750 

extension  of  creditor's  time  to  apply  when  aclioo  pending. . .  2751 

ttotlce  of  pendency  of  action 27S1 

time   for    application    on    recovery   of    property    fraudulently 

conveyed 27S1 

Eonlents  of  petition   27B0,  27B2 

Inquiry  to  ascertain  nnltnown  facts 27S3 

citation  upon  petition    2TS4 

Jarties  not  cited  may  appear 2TR5 
earing 2785 

proof  of  claims  not  yet  dae 2TBB 


INDEX. 

•&■•  of  Heal  PropePtr  —  Co&««aeJ. 

V.  Pkocudihc*  to  tELL,  uoBTOAOi,   rtc — Continued. 

admiision  of  execulor,  etc,  doei  not  prcrcnt  bar  of  Msnrte 

of  limitationi. 2>S 

pioof  of  JDdKment  dcbli  Z^W.  H6T 

il«ree  to  determiiK  debt  and  Uenl 2IM 

trial  by  jury  of  quotioni  of  fact 2&IT 

order  direciiag  jury  trial  to  state  qaeitiaiu 2MT 

review  of  verdict  of  jury  to  be  by  molioa  for  aew  trial  only.  SMS 

what  proof  necessary  for  decra ZT3V 

appointment  of  appraiseri    2TSa 

inquiry  ai  to  mortgaginK  or  leasing SI7W 

decree  to  mortgage  or  lease 2TM 

decree  to  >ell  Zm 

potiponement  uMii  conlravtrsy  as  to  title  dciennined 2I4S 

order  of  aale  of  dilTerent  parcels 2Ttt 

how  aale  made  when  undivided  interest  exists 2TSI 

how  aale  made  when  precedent  estate  exists 2T«4 

application   of  proceeds  of    undivided   inlereit    or    precedent 

estate XI«4 

2100 


bond  of  executor  or  administrator 

appointment  of  freeholder  to  e«cuie  decree 2TCJ 

failure  of  executor  or  sdministraior  to  give  bond 2TC7 

order  directing  execution  of  decree ZTtB 

order  ta  tell  part  pending  appeal 2TW 

deatfa,   etc.,   of  eiecutor,   etc.,   or    freeholder   does  not  affect 

execution  of  decree  SITO 

successor  of  deceased  executor,  etc,  may  complete  aale STTO 

what  credit  allowed  on  aale 2Til 


e  aale  effected  . 
1  be  sold 
d  from  p 


diilliict  parcel!  to  be  sold  separately. . 
" '   '- im  purchs«ag  .. 


when  sale  to  be  vacated ZTTS 

reaale 2T7B 

order  confirming  sale   2774 

conveyances.  27W 

when  title  of  purcfaaaer  or  mortgagee  from  heir  not  affected.  UTt 


wben  part  of  lands  under  contract  to  purchase  to  he  sold 2781 

effect  of  conveyance  of   decedent'*  interest  in  contract    for  

landa.  STfC 

In  pari  of  contract  for  lands.. .- 27BS 

Irrcgutarilies  not  affecting  parchaser'a  title 37M 


notice  of  distribution  ot  proceeas Xin 

hearing  on  diatribution  27(8 

proof  of  further  debts  or  liens  on  dlstriholian 2189 

•ale  of  unsold  property  for  deficiency 2T8t 

proof  of  vlaim  lo  surplus  money 27W 

decree  for  distribution   2791 

appeal  from  decree  for  distribution jffltt 

order  of  dintribution  among  creditors  and  elaltnanl* 2TII8 

computation  of  dower  in  lands  under  contract  to  purehaae...  3TM 

investmenl  of  fund-  «t  apart  for  dower 27S6 

of  share  belonging  to  infant 2796 

payiBenl  of  Infant's  share  to  guardian Tltt 


I   pendency   of  mother   action  (ft  proceeding  to   sell 

■1/ 27»7 

>rp[ui  moaejF  on  foreclosure  or  other  ule  to  be  paid 

roB«te.  2788 

ion  of  other  monejr  on  forecloaure  of  *ale 279B 

I  custody  of  9Kurit]r  and  lenes 2800 

>n  when  aBseu  lubHquenCly  diKoveml 2801 

or  nupen^n  of  freeholder  not  itiyed  by  ippni. , 


«  of  c< 


It  of  freeholder 2T2fl 


desienation  of  depoiitorfes  of  court  fnnda T4S 

accounts  of  depositoriei  of  court  fundi T63 

certificate!  to  depowl  of  court  funds  753 

Mcepted  from  provision  for  volunlary  dissolution  2420 

'JXnt^s  dehti"  '..v.".."...''™"..'..''...?!'.." ITf...*.  2796 

SeandsloiiB  Matter. 


teacher  may  be  excused  from  serving  a*  juror 

enempl  from  jury  aervice  lOt 

proof  of  exemption IW 

to  action  to  dissolve  corporMion 

to  action  hy  people  to  annul  corporation 

trustees  of  school   district  may  sue  upon  catue  which  accm 

before  their  term    IBS 

action  Bgainsi  trustees  on  cause  arising  before  their  term.  1« 
excepted  from  provisions  for  TOhintary  dissolution  of  corpoi 

costs  against  school  officers  

rn  Faelas. 

writ   abolished 

relief  to  be  obtained  by  action 

omiaiion  of,  or  wi 
d^Hption^of^o. 

description  to  be  deposited  with  S' 


certified   copy  of  record    for   a» 

e  in  same 

ourt    need   n 

lOt   be 

certificate  by  legal  custodian  of 

document 

t  evi- 

o  make  and  certify. . 


T  dcUir  to  mike Ml 

10  DC  maac  wiinoui  cnarge  lor  certain  >ute  oSceri 3j9> 

county  clerk's   feci  for  making SWt 

of  title  jntnianu  and  abstract  companiet  may  be  used  in  lien 

of  official  searchea  ^ 

expense  may  be  taxed  as  diiburaement 32M 

Scoretarr   at  State. 

lo  keep  record  of  »e»li W 

of  ase  and  lerm  of  judge* ^ 

to  distribute  reports  of  court  of  appeals 313 

iudgmen troll  annulling  corporation  to  be  &led  with tSfO 

lo  publish  judgment  annulling  corpontion IHR 

copy  judgmcnl-roll  vacating  letters  patent,  etc.,  lo  be  filed  witfa.  1K» 

transcript  lo  be  Iransrailted  to  counly  elerk 1000 

order  changing  name  of  corporation  to  lie  filed  wilb 2414 

lo  publish  changes  of  names  innually  in  session  to*t itll 

surrogate  to  transmit  copiea  of  wills,  etc.,  of  non-reridentc  to..  2MB 
searches  to  be  made  without  charge  lor 8290 


inga  of  court  may  be  prirate 

ts  when  recovepi  is  less  than  tSO... 

«pted  from  iurisdictioD  of  ioMiee's  i 

of  Albany  city  court  


when  cause  of  action  iccrucs  for  breach  of  coveiuat  of. . 
SeparattoD. 


pSintlrs  misw^cl'a  * 


temporary  allowance  for  support  of  cblldren 

referee  lo  be  appointed  by  court 

on  reference  of  issues,  teslimony  and  proceeding*  to  t 

jud^ent  lo  be  rendered  by  court 

entry  of  judgment  by  default.... 

support  of  wife  wber  she  ia  plaintiff 

court  to  regulate  custody  and  maintenance  of  cbUdJcn.. 

snpport  and  education  of  children 

revocation  of  judgment  ........... 

court   may  annul  or  modify  direcHoiu  of  judgment  as 

security'  for  siinport  of  wife  aiid "children '..'....'.... 


INDEX. 

of  hmbamj'i  propetty  In  wlion  for  divorce  or  itparalion, 

actlDn  by  judgineni  citdllor  for  scqueMrallon  of  conionte  prop- 


llSi 


ScFTlee  of  Ptdccbb  and  Popepa. 

I.    Or   lUMUONS.      S«  "  SUUUOHI." 
It.    Of    rLBADIKOt   ARP   FATUS. 

notices  And  papers  may  be  serred  on  psdty  or  a 

by  mail 

double  time  when  Mfved  ifaroufb  poM-of&ce 

time  for  service  of  notices  In  N.  Y.  city  COBrt. 
oo  atlM-ney  by  ieaving  with  partner,  clerk  or  per 


after  appearance,  papers  must  be  lerTed  on  attorney 7SS 

in  default  of  appearance,  papera  need  not  be  ■erred  on  de- 
fendant, unless  confined  for  want  of  bail TW 

on  clerk  for  nonresident 800 

deposit  in  twanch  post-olBce  In  New  York  city BOl 

aheiifF  must  permit  access  to  prisoner  for  personal  aerrice.  • . .     132 

time  of,  of  answer  of  defendant  arretted  SflS 

of  amended  pleadinos  S48 

affidavit  of  service  is  presumptive  evidence  In  case  of  death, 

etc 627 

time  for,  of  pleadings  in  N.  Y.  dty  court 8180 

III.  Of  oaona  and  oiigihai.  roiicis. 

of  summons,  complaint  and  injunction  order  oo  Sunday 6 

of  mandates  by  shcnlf,  etc 103-lOT 

of  order  of  injunction  ...................................     610 

of  notice  of  motion   for  leave  to  issue  execution  after  Eve 

years 13T8 

of  order  for  iorvey  of  property  in  dispute 168.3 

of  affidavit,  requisilion  and  undertaking  on  taking  of  property 

in  replevin ITOO 

on  county  treasurer  of  order  to  pay  money  held   anbject  to 

direction  of  court   1SS7 

of  petition  for  discharge  of  person  imprisoned  under  execu- 
tion  , 2»fl 

of  petition  for  production  of  tenant  for  life 2aOt 

of  notice  of  sale  under  foreclosure  hy  advertisement 2380 

of  order  to  thow  cause  in  proceeding  for  voluntary  dissolu- 
tion of  corporation    W25 

of  orders  and  warrants  in  supplementary  proceedings 2A!i2 

of  petition  and  notice  In  condemnation  proceedings 3.361,  3302 

of    notices    and    papers    In    condemnation    proceedings    after 

of  nciices  in  proceedin(()  to  sell  corporate  reel  property 3386 

IV.  Of  suiFoiMA.    See  "  StrtFoiHAj"  "Wnatnw," 

V-  Of  state  waits. 

state  writs  (o  b*  served  In  same  manner  aa  summons 199B 

habeas  corpus  can  be  servrd  only  by  elector  of  itat« 8000 


U6« 


INDEX. 
flervloe  of  Proeeaa  and  Pupera  —  CondBned* 

V.  0»  »TAim  wsn»— Continued. 

of  hibcaa  corpus  or  certiorari  to  inquire  into  dcten 


alternative  writ  on  board  or  bodr  otter  thin  c 


ahemative  writ  on  corporation   

prohibitian-,  method  of  serving  alternatiTe  <■ 


jF  be  lerved  in  any  ci 
tion  upon  rendcnt.. 


proof  of  service  of  citation  or  subpana ! 

In  jiraricu'  couaia. 

of  aamniDns  with  warrant  of  atlichnent S 

aflidavit  and  requisition  in  replevin... .,  S 

of  notice  of  appeal  from 8 

of  prei:rpt  on  petition  for  ute  of  antmala  found  Mrarinc 1 

juiisdiciion  of  N.    Y.  city  court  over  actions  for   servicea  on 


frnl  LlnlillKr. 

joinder  of  persons  levrrally  liable 

not  to  affect  defendant's  right  to  relief 

severance    of    ai^tion   on   death   of   party  Jointly   and   acrenlly 


of  causes  improperly  united  in  complaint 497 

on  judii^menl   for  part  admitted. fill 

against  one  or  more  of  defendants  severally  liable law 

after  judgment  airainst  some  of  defendants 1206 

wlien  plaintiff  entitled  to  jlldgmcDl  on  one  or  more  canwa VOtl 

of  eieclment  when  separate  oceupanU  are  jt^ned ISlfl 

when  different  parties  succeed  to  different  parcels 1SS2 

when  dimerent  parlies  succeed  to  realty  and  to  renta 1IQ3 

of  partition,  when  partial  partition  directed IHT 

power  of  referee  to  direct  action  to  be  severed 1018 

1870 


Sk«m  »lcii41ii«B. 


y  he  stricken  out. . 


I.  Atiihdahci  oh  comas,  itc 


■ticad  u 

imbers.. 


nin»t  attend  term  of  appeltale  d      ... 

taeaiiog,  etc,  of  court-room  of  appellite  diviaian 

■titionery  and  minute  books  for  appellate  division 

■eleynpbind  day  calendar  of  appellate  division  to  county 
ekrks. 

paynient  of  fees  and  expeusea  for  atlendlnf  term  of  ap- 
pellate diriHan.  


charges  for  rent,  etc.,  prohibited 

rewards  other  than  fees  allowed  by  law  prohibited.  ■ 
prisoner  maylw  conveyed  through  another  county.. 
custody  of  jsita  and   priioneri 


of  priuners  under  fedenE  proceas 1 

lila.  process,  etc..  muat  be  delivered  to  new  aheriff 

Miring  aheriff  to  detirer  Hat  of  properly,  priaonera,  etc., 


nandate  delivt 
e  and  make  retur 


amendment  of  returns  by   

defectWe  return  cured  by  judgment  on  verdict,  t 
tnay  command  power  of  county  to  overcome  reii 

to  certify  to  court  nunrs  of  persons  reaisting  pro 


duty  of,  on  eiecutioi 


:a  of  bail.. 

lo  charge  t 

12T1 


INBBX. 

Shprlff  —  ConMncd. 

III.  FowEu  AND  DUTIES  —  Cuiitlnueil. 

levy  of  alCachmoit  alter  term  of  office «H 

to  coiled  dcbti,  etc.,  attached flU 

acliona  b^,  in  aid  of  attachment.. 4ES 

ni*T  sue  on  debta  atUched  by  bim S5S 

may  take  property  for  deposit  or  deliiery 718 

may  convey  real  propel  ty  by  order  of  court TIS 

disqualified  ai  trial  juror I02B 

*Vd^tn^    ™"''..™\.'!'.?*^..'^.™."..?...".'!?°!°..!'.  13*2 

eiicufion  10  isaue  to 1382 

to  whom  issued  when  M>inK  Bheriff 1362 

to  indorse  on  execution  time  of  iccelpc 1303 

to  wbom  execution  against  attached  property  iones TM 

to  deliver  copy  of  satisfied  execution —  ISflR 

not  10  Durchase  at  sale  on  execution 13RT 

under-sherilf  lo  r>ro«*d  ut>oii  e«cii(lon  on  death,  etc.. 1388 

itm'  .""'f*." r!'..."-'.....?f.™..?!^.I™.. ..'.". H27 

etc,  of  real  property  on  execution.. ..,...,.-. 1475 

undertaking  on  habeas  corpus 2000.  2na2 

proceedings  on  writ  of  asseument  of  damages 2106-2111 


«tTest     of     judgment     debtor     on     supplementary     proceed- 
ings  2«7-343»,  MM 

(0  execute  mandate  of  justice  in  case  of  resistance S15S 

IV.    PlHALTTXS  AND    LIABILITT  KF    MISCONDUCT,    NEOLICT.    ETC. 

,    nealect    or   disobedience   punishable    as    a   dvil 


nalty  for  neglect  tt 


itjon  of  pi 


misden 

and  male  atid  female  prisoners 125 

treble  damages  for  failure  to  separate  ci*U  and  criminal  ■nd 

male   and    female    prisoners 12 

forfeiture  of  office  for  suffering  sale  or  use  of  liquor  in  jaH..  130 
answerable  to  federal  courts  for  detention  under  federal  proc- 

damages  for  neglect  to  confine  prisoner  committed   for  con- 
tempt   1ST 

connivance  at  escape  is  misdemeanor ISB 

forfeiture  of  office  for  conniving  at  escape 15B 

refusal  to  return  inventorr  of  attached  property  is  contempt.  flSl 

exonerated  from  liability  for  arrest  on  justification  of  bail...  nsi 

when  liable  as  bail  for  discbarge  from  arrest S87 

liability  for  arrest  in  violation  of  privilege  of  witness...  8SJ,  864 

fine  for  omission  to  keep  jury  in  special  proceeding 1196 

penally  and  damages  for  irregularity  in  sale  of  realty  on  exe- 

cutiSn 14.'* 

penally  for  wron*  delivery  of  chattel  taken  in  replevin 1707 

order   lo   show   cau>e  against   attachment   for   not  rettimins 

liability  of.  on  insufficiency  of  sureties  on  undertaUng  Id  up-  

penally    for   wrongful    refusal   to  discharge   debtor    taken    in 

responsibility  for   sufficiency  of   sureties  o 


ShcHff  — Contlancd. 

V.  Actions  jIhd  raocE 
limioliaii  of  icli 


of  money 

oU«ct«)  on 

lability  b9  b 

entitled  ;o  jail  liberties  on  ^vinq  bond 177 


"^C""- 

■"SH^Se 

0  ;^p^l  'a^tf  io';^;'r<;t'i.rn'  i;> '»«i^at  to 

■ctiod  again 

t  iheriiE  for   failure  to  collect  line  under  wer- 

tclion  bv  po 

vben  demsiid  necesu 
order  granting  leave 


defaults  nol  affected., 
plead  pre 


ratable  distribution  'among  cloi 

n  New  York  and  Kingi'count 
0  be  collected  by  -virtue  of  exi 
>r  deputy  sberitfa  for  attendini 


n  proceedings  to  enforce  lien*  on  veiielB 8439 

on  habeas  corpus. 2000,  2002 

SkerllTB   Jvrr. 

■rial  of  claim  of  third  narly  to  propertr  aelied lOfl.     109 

to  pmperty  attached  9BT-0.W 

to  property  levied  on.  In  eiecntion 1418-M20 

on   inquisition   before  commissioner)   for  ippointment  of  com- 
mittee for  incompetent 2a2«.  2830,  2331 

aherifTs  juror  enempl  from  trial  Jury  serriee  tn  New  York lORl 

proof  of  ejemplion.    .  ^ 1082 

selection,  etc.,  in  New  York 1112 

§klpplBK. 


"  peraonsil  Injury  " 8.143 


r  proved  when  unchssllty 
t^'af  mvHed  womniM  1 


included  V 


INDBX. 

Slnndw  —  Contlnnol. 

coMs  whn  recovery  is  less  (han  fSO 3S28 

excepted    from  juritdiclion  of  mstice'i  court VSt 

of  Albany  cily  court 323 

of  Troy  justice's  court....: liffi 

Sppcl&l  Preceedlnsni. 

I.    GESJUTAL    PBOVISIOHS. 

defined.' SSM 

"special  proceeding"  refers  to  civil  proceeding.............  3HA 

Una  "  sffidavit  "  includes  verified  petition  and  answer 3343 

proceedings  supplementary  to  execution  are 3433  1 

■^lo «rf^.  ""l™." .™'".". ™'. .".?.'"."!'. "°!"*  "'.^'.  ."^  lew        I 

not  discontinued  b^  chanie,  vacatier,  etc.,  In  judgeship! 23  ! 

begun  before  one  ludge  may  be  continued  before  anotber  in 

New  York  and  Kings 28 

parties  may  stipulate  to  try  elsewhere  than  at  court-house.-.  37 

not  abated  by  failure  or  adjournment  of  court 44 

power  of  substituted  officer  to  continne M 

power  of  county  judge  in 3*0 

supreme  court  may  make  orders  in  county  court...  XH 

»ithin  statute  of  limitations ' 414 

no  abatement  if  right  to  relief  survives T55 

substitution  of  r^reMntalive  on  death  of  sole  party T3T 

oaths  and  affidavits  without  tiie  state R44 

where  papers  to  be  fifed K£S 

where  order  to  be  entered  B23 

transfer  to  supremo  court  for  disibjtity  of  connty  judge M3 

security  for  costs  may  be  required  in 327n 

to  whom  costs  awarded    3240 

when  person  recovering  costs  deemed  a  judgment  creditor 2432 

fiae  for  non-attendance. IIW 

officer  summoning  to  keen  jury 11!« 

fine  for  misconduct  of  officer  Mtending  jtiry 1196 

notice  of  imposition  of  fine 1197 

remission  of  fine.  1187 

special  return  of  delinquency  and  fine  to  county  conri HIM 

collection  and  remission  of  fine  by  county  court 1IH> 

jnrors'  tee*. SSIO 

III.   ArVEALS. 

orders  affecting  subslknlial  rights  appealable 13S6.  13Ki 

from  linal  order  brings  up  preceding  orders ISSR 

limitation  of  time  to  appeal ISSS 

method  of  perfecting.  ISBl  i 

stay  of   execution    pending 1300 

hearing lS8n  I 

entry  and  enforcement  of  order  determining laU  I 

governed  by  provisions  relating  to  appeals  in  actions elSSI  ' 


Special 


Ipeolal  Term. 

to  be  held  by  one  judge. . 


I 


imposed  by SM 

M>mmitted  for  non-payment  of  fine.    3B3 


of  time  1 

y  terms   

IST4 


Sprctnl  Term  —  CoBttnacd. 

pUce  of  holdfDB, 

may  be  adjourneil  to  cbamberi 

'"'"■"  — y  be  had  at  chanibera  by  o 


c1«li,  sbcriR.  e 


n  may  b«  puniibed  at  •pecUl  term 

jurisdiction  of  coiinly  court 

action  for,  triable  in  county  where  property  situated 

IDBpension  of  sale  of  realty  pending  appeal  from  refusal  of. . 

■uspend  >i1e. 

'       '  '  nee  by  infant  or  incompetent  of  prt 


ir  inc 


>mpelc 


.   234S 
'.   204? 


a  condemnation  law. . 

rauUed  letter's  ^tent  \ 
'  imdt^ '^'.,' oi'.'.'.'.'.'. 


ealty  subjec' 


Tiade  de(< 
T  people  agai 


_„_ -per*  of  otSce  ot  franehist 

letters  patent  eranted  by 

operty  escheated,  see  "  Escheat." 


relator    joined    - 

rndani!::^!!!!! 

t  defendants. . . . 


taxes  or  poblk:  funds  not  to  be  disc 

It  on  execution 

property   under   foreclosure   liy   advei 


d 


Itate  —  CoBtlnaed. 

I.  Acnoa  ■»,  to  ucovn  »um4c  fuhm  —  Contiootd. 

olher  •itioiu  may  be  ttajed 

order)  or  interlocatorr  judgmentg  in  other   action 

vacated.   

imrtic^  to  other  action*  may  be  brought  in 

>tate  may  «w  in  foreign  courts 

cauM  of  •ctioo  rested  in  state 

tiniited  to  (en  yeara 

diuiosilion  of  proceeds  of  action 

rxtition  by  municipaliiy.  etc.._  claiming  proceeds... 

preference  of  nclion  on  calendar 

II.    COSTI. 

iudgmeni  for,  may  be  tsken  against 

payment  of  costi  aRalnst  state  or  public  officer 

against,  when  action  brought  on  relation  of  private 
when  action  for  benefit  of  municipafity 

tale  Aaiylnaa. 


•  Comptrollrr. 


State  Biudace'- 

Bcarches  to  be  made  without  charge  for 

State  HOBpllaU  t»v  laaaac. 


provisions  relatioR  to  commission  and  trial  by  jury  in  o 
atatp  PfIhob. 


eporter  of  court  of  appeals.. 

ci  of. 

oval  for  neglect  of  duty. .... 


papers 


M  to  be  filed  with  clerk. . 
Btatp  TFea Barer. 


)wn  person  to  be  paid  tc 

wilfaoul  chaiae  foi 

ASM 


IND&X. 

RtBte  Wntm. 

See    "  AssKssKrHT   m    Dajimiu;  "    "Ceitiduuu;"    "H 
CoB»v»i"  '■  MiMDAnnii  "  "PioHiKnoM;"  "  Wuis." 

StKtVtC. 

preference  of  appeal  from  jud^ent  decluios  Ma 

tutioiuL  ,  »  . tvi. 

proof  of 032 

(talutes  of  another  mtc  or  country M2 

StnlBtc  at  FniUlB. 

"'''""''^'rt"«vo'id°iiStSt™.™?^!?^?"!.^.'.°..T^  are 

of  barred  debt  or  new  promiK  lo  be  in  writioK SSS 

Statate  of  UBltaUoB*. 

See  "  Limitation  of  AcTioiia." 
M»r  of  ProeecdIitsB. 

period  of,  eicepied  from  limitation  of  actions 40S 

of  Brbitiatioa,  encepied  from  statute  of  limiutioni 411 

Kcurily  OB  stay  of  piocccdincs  by  injunction 611-625 

orders  for  slay  longer  than  Iwenty  days 776 

for  nonpayment  of  motion  costs TIO 

'       final  judgment  not  stayed  by  motion  for  new  tn^ctc'.'.'.'.'.'.'.'.  1006 

period  of  stay  not  included  in  life  of  lien  of  judgment 1265 

appenate  division  may  grant,  pending  appeal 1348 

of  execution  of  order,  in  special  proceedings  pending  appeal..  1390 

Stenm  Enslaeera. 

exempt  from  jury  service lOSO,  1081,  112T 

proof  of  exemption 10B2 

fltoB  issraplierii. 

i*  oiEcer  of  court 82 

oath  of  otiice. 82 

oualificationi 82 

duties  of 83 

when  iiDle.  lo  be  filed 83 

lo   furnish   t.an«:ripl   of  minulei 83 

pie«rvalion  of  notes 84 

when  notes  may  be  destroyed S4 

delivery  of  noiei  to  lui^ccssor  in  oSice 81 

when  notes  to  be  written  out 84 

how  transcribed  minutes  to  be  written 196 

judge  may  require  written  minutes  without  cost 85 

must  furnish  written  minutes  to  party  paying  for  same 86 

transcript  of  notes  of  trial  may  he  treated  as  judge's  minutes. . .  lOOT 

compcnsalion  for  duplication  of  not^  of  Itisl  on  judje'a  order.  1007 

assistant  stenographers  included  within  provisos  of  law. 

salaries,  etc..   provided    for 

must  write  out  minutes  when  directed 

■ppidnlmenl  of,  for  appellate  diviuon _   _ 

In  Kings  eonnty. 254 


»7 

107  ^ 

S?  I 

21  ^ 


ant  in  Kings  county  . . . 
nntics  of  second  judicial 


nIaHes  in  counties  of  second  judicial  district  other  than  Kings. 

in  judicial  districts  other  than  first  and  second 

payment  of  expenses   of 

wiploymcnt  of  tempoiary  ateoograpbcr 

laTT 


INDEX 
SlFBosrAphera  —  Contloard. 

Ippaintmtnt  of,  by  court  oi  cUimi 2M 

of  cily  court  of  New  York 332 

■ppointminl  snd  compensalion  in  count;?  court 3(»4«1 

■ppointmsnt  and  removal  in  lurronte'i  court  io  New  York  and 

KinBi. 25ia 

in  niiTagatei'  court*  in  alh«  coontia 2S13 

in  lurrogalc'i  court  to  take  and  Iranicriba  nolf • 2541 

authenticstion  of  minutci  in  nirrogat»'»  court 2M2 

feei,   SSll 

SteBbeu  Coaaty. 

jail  libeniw  for 14S 

Stock  ho  Id  era. 

Set,  also,  "  CotTOtAJIOst." 
limitation  of  actioni  for  peoalcin  uaiut  itdcUialden  of  banki 
Mc .........\r. 3M 

not  to  act  SB  juror  when  corporation  a  part)' ^ 1.180 

when  lo  be  joined  as  defendanti  in  action  againil  corporation. .  1T90 

■eparale  action  against,  to  enforce  liabilitr 1791 

proceedinp ITOS-ITM 

of  bank  may  teitlfy  to  penona]  tronHdion  witb  deceased  penon.     829 

I.  Action  for  surPEniitc  ANruAU  -ra  m*x. 


II.    SllIUIE    AND    SALE    OF    ETItAI3. 

seiiure  by  officers 308) 

p«tLi%n%or  tal^'oraM^i*!^^! ! ! ! ;  ^ !  1 ! '. ! ! ! !  I !  i !  i ! ! !  ^ ! ! !  aoee 

precept  upon  petition   for  sale 306T 

•ervice  of  precept 3068 

on  unknown  ownen. SOW 

proof  of  service  of  precept 30W 


conduct  of  sale. 

application  of  proceeds  of 
ptyment  of  dinuget  for  ' 


nlo'^iSSi: 


denwnd  by  owner  for  nossesaion  before  trial aOBI 

wben  inimal  wilfully  set  al  laife  ter  third  pcnon 9006 

damaEei  and  penalty  lo  owner  far  wilfully  aetliaB  aniiaal  at 
larire. _,  SOW 

"!na!  it]^".  "."'."'!.?*''.""  I"™?.."!" .'f-.r!?"".. '.'!^  MOD 
demand  of  posnession  after  final  order  before  sale 3101 

appeal  from  order  on  demand  for  poasemion 310S 

stay  pending  appeal  from  order  on  demand  of  poneiaion SMS 

ISSTB 


INDEX. 


1 


fltr>T->  —  C*ii  tinned. 

II.    SeIIUIE    and    SAI.I   o\ 

appeal   from  final  « 

undcnakind  on  atajr  pending  a^, — 

ddivFTv  of  poflB«a«ioa  pending  appeal  from  final  order. ...,.,  310H 
proceedingi  on   affirmiTin  or  final   order BIOS 


—  Continued.  ■ 

Mi'oi^w!!!"! 


action  by  pw, 
proceedings    . 


E   for 


;a[nal   different   owners  of   anioisls 

tniinat    different    ownen    of   animals 

not    tre«- 

Dsecute  when  private  persOD  abandon 

•enure 

Salt-Coat  p«et 


flnbnlnBlaii  of  ControTersT* 

how  aubmirled  wititouC  process 
agreed  atatetnenl  of  faeta..... 
"■      l  of  good   faith 


papers  to  be   filed . . 


1  ho^ita)  physician 

subpcena  to  hospital  physi 
md  penalty  for  disobedic 


on  tor  use  wit  ho 

ul  the  »Uie 

bmrna  from  sur 

0  .estifv  to  iurisdict 

service  of  subptrna 

of  Hudson.  Utica  and 

INDBX. 
Balh|»oen«  — '  Contlaned. 

.     II.  Duces  tecuu.       . 

power   af   surrogate   to    l»3ue 2*81 

to  ofliceTe  having  cuslDdy  of  recordl 8SS 


to  produce  books  or  papers  of  corporation - 

how  served  on  corporation 

subordinate  officer  or  employee  of   corporation  may  ptoduce 

proeurinK  personal  attendance  of  pablic  officer  on.... 

□f   o£cer  of  corporation 


penalty  for  disobeyini 


leying  subpcem 


proTiaiona  not   applicable  to   subpcFnas   issued    by   jnatice  of 

IV.  Ih  juiTios'  cocan, 

when  justice  may  issue 2 

service.   S 

service  of,  from  local  courts  of  Hndaoo,  Utica  uid  Otweco.  S 

SnbBlllBtloa. 

of    parties,     see     "  AatTSHEHT     Ann    Rivival;  "     "Airtu.;" 


■mmiiry  Froeeeaium*  to  DtHpoaae**. 

special  statutory  provisions  not  affected... 
ngble  in  cases  not  provided  for,  saved 


from  property  sold  01 


very  of  possession  of  property  sold  under  foi 


10  what  courts  application  made 2 

verific"ij[in"'of'i>MFt^on"'!'^::;; ;;:;:::!!:;'! ;!:;!:!." ;:;;;;  2 

conlenis  of  petition.   .    . ._ 2 

petition  by  neighbor  for  suinniiry  removal  of  tenant  of  bawdy. 

notice  by  neighbor  to  o«n«r  of  bawdy-house   to  be^n  pro. 
eeeding  against  tenant 2 

when  n'recent  Teiamihlfy,'\\\\'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.l.'.'.'.'.'.'.V.'.'.'.  S 

Issuance  of  precept  from  New  York  municipal  court 2 

mode  of  service  of  precept 2 


IKDBX. 

BamaiarT  ProeeedlnK  *"  DIbpobbvbb  —  ContlBoed. 

II.  Ttnnoa:  ratcaT-,  suvick  —  Contuiucd. 

to  whom  dit«t«d.  22*1 

penally   for  failing  to  deliver   copy  of  preccuE  to  petioa   to 

wbom  directed 2241 

■enrice  of  precept  on  landlord  of  bawdy'houM 2242 

proof  of  wivice  of  precept 2248 

IIL  AniWEi;  THAI.;  fihal  oidu. 

t  be  filed 2344 

.         .  iBfi   2244 

upon  forcible  entry  or  detuoer ^4S 


defencea  lo  pmceecui 

idpal  court  of  New  York. 


trial  of  ii 

demand   tor  jury  tnii x£ti 

nunDumiDg  and  impaneling  jur;   .' 234T 

proceedinEi  on  diUKrecment  of  iuiy 2it47 


El  on  diUKrecmen 


final  order  noon  trial.  

not  a  tat  lo  ejectment  lo  recover  property 2284 

■gainat  occopaot  of  bawdy'houM 2249 

coata  and  fees.  22tiO 

eona  not  nceeding  tnO  and  diabaraementt  may  be  allowed  in 
cue  of  forcible  entry  or  dcUiner 2200 

execution  for  coati.  2250 

IV.    WauAHT    to    BFUOVE:    BHIKUPTIOW. 

warrani  la  dispossess  defendant 22S0 

oecupani  of  bawdy-house 2250 

execution  of  warrant 2250 

cancels  term  of  lease 2253 

■clion  for  accrued  rent  not  affected  by  warrant 2253 

atay  on  payment  of  arreara  and  costs 2254 


delivery  of  undertaking  for  payment  of  arrears  and  coats 225S 

redtmption  by  lessee  when  unexpired  term  exceeds  five  vears.  2256 

*'*'years."!". ". . !"".'.  **!"!  ™"^'. . . . ."™  .?!'!" ....  '^^  2257 
is  subject  to  lease  by  petitioner 22.^ 

.      hearing  on  order ^o%haw  cau"e  on  redemption.!'!'!!!!!!!!  2258 
peraon  redeeming  assumes  liability  of  lessee 2269 

V.  Apfxals. 

from  i^nal  order  2860 

undertaking  to  stay  warrant  pending  appeal 2261,  2262 

appeal  to  court  of  appeals  only  permltled  by  leave  of  appellate 

division 2261 

reatitulion  upon  reversal  of  linal  order 22eR 

action  for  damages  on  reversal  of  Nnal  order 2263 

proceedings  lo  be  stayed  only  as  eiiiressly  allowed  or  by  in- 


;  aKQtiisiTxa, 


additional  parlies  in  court  of  claimg.. 
t  U81 


INDEX. 
uons  —  Contlnned. 

]bsiijIh£ei   miu;   ieouisites  —  Continued. 
dcfti^ation  of  dcfeadanr  by  fictitiaiiB  name 


of  public 

H   u    »    imuHwa    in   moiDf.   Tor  D™_y^^    ^^^ 

.    1774 


a  statute  to  be  indorsed  in  nction  for  pcnaJtj  o* 
iiiial  action  io  be  lodonedwitb^Vc 


form  of,  iti  action  to  foreclose  mechanic'i  lien  in  i 

record »4M 

want  of.  cured  by  judgment  on  verdict,  etc 121 

variance  between  Bummont  and  complaint  cared  by  jud^meiit 

in  action  for  penalty  by  common  informer  cannot  be  counter- 
manded   ISM 

power  of  refetee  lo  allow  amendment 1018 

to  be  filed 881 

to  be  inserted  in  judgnent-roll IZTT 

action  commenced  by  icrvlce  of 418 

under  Btstute  of  liTfliiations 386 

delivery    to    sfaeriff    effects    commencement    of    action    under 

service  on  attorney-general  for  stale  in  action  for  panHion..  ISH 

complaint   may   be  served  uith. ......_.  41S 

notice  of  sunt  demanded  may  be  served  with 419 

service  of  notice  of  no  personal  claim 438 

when  jervice  may  be  made  on  Sunday. 9 


II.  SurrLCMEP 

to  be  served  on  defendants  brought  iti 

on  Euhslltutian  of  party  on  dcaUi  or  tranifer  of  ii 


III.  Who  hjly  behvb. 

by  whom  served, 
duty  of  sheriff  I 
>herifr-s  fe« 


nalty  by  common   informer  to  be  aerred  by 


len  notice  of  lit  ptnileni  filed  before 1870 

service 425 

ben  attachment  granted St8 


if  absent  infant  defendant.. 


from  Yonkers  cily  couH  may  be  served  within  Westchester 


Snn 

VI. 

noMM  —  Contlnaed. 

for  infant 

s 

10    receive 

VII 

Sdmtitctis  roK  rnioHU.  anvlci. 

wilhiD  the 

vin 

I. 

s„„„  ■„  ,™„„... 

in  aclion  to  annul  marriage 

438. 

for  aeparsiion 

against  atockhotders. 

after  attempt  to  cammcRct  action  »  avoid  I'imltat 

on  unknown  owners  in  act'ion  of  partition 

Mpera  on  which  order  of  publication  made 

v.v.vvsb; 
.  .'.v."  m 

439 

!i 

43« 
439 
IMl 
439 

441 

SSvFttnvfUi't%?brh^"''^.!°.'r:''!^: 

^i 

5 

in  partition  not  allowed  to  defend  under  lec 
Paoof  or  snivici. 

IMT 

4M 

1 


INDEX. 


BiiiiiDii»«  —  Contlna«d. 

X.  Pboof  or  SERVICE  —  Conlinoed. 


CiTV  coDiT  or  New  Yoac 

cDiiients  and   reqaisltes.   3166 

»hort  summoni.   3I8S 

long  sumnions  Bgalnat   non-resident 31S5 

oHer  for  service  wilhoat  city 3170 

order  for  publicalion. 8170 

service  of  summoni  ind  order  of  arrest  in  surine  cause SI79 

commencement  of  action  bv 287S 

conlenti 2877 

when  returnable. 2877 

when  accompanied  by  order  of  arrest 2HTt 


■T  of  service 

n  railroad  corporation,  .   ,. 

n  express  and  Insurance  comianiei.  ■ 


name  of  dcEendant  is  unknown.. 


in  aciitin  to  lurcciuje  mixhanic'i  lien  in  court  not  of 
record. 3«M,  310B 

Kill.  Or  LOCAL  cotjats. 

of  Yonkers  clly  court  820r. 

of  N.  Y.  municipal  court S20S 


Sandar. 


'  not  to  be  made  relurnable 
sale  on  foreclosure  by  advertisen 

9itp«rlntpndpiit  of  V 
illI>«TliiteadeBl  of  InaBranoe. 


f  bank 

to  be  filed  with. . 


Bvperlalendent  of  Poor. 

See  "  OvEBSEW  ov  Pooe;  "  "  Pooe." 

■nperlat«nd«it  of  Public  MTorlcs. 

to  assist  Bt(orney-g«neral  in  canal  claims ...., 

■nperlor  Cvort  of  naffalo. 

'°"*°'"""'"""""^ ■■■■■■■■-■■■- 


INDEX. 

Saiferlor  Coup*  «t  th«  Rlty  of  ITcw  York. 

custody  of  Mala,  records,  etc 93 

SnitFri-lBorB,  Board  of. 

to  ippoiot  pnysitian  for  county  j»ii t2B 

tor  atenoETiphers  for  county  coarl 358 

for  clerlis  in  surroaates'  officts 2008 

rciolution   estsbliahing  Jail  libettie* 147 

prool  o(  «cta,  risoluHoni,  etc 941 

payment .  of  BtcnoATApher   for  duplication   of  notea  of  trial  on 

judgi-3  order 1007 

may  nie  on  cause  of  action  ariaing  before  lerm 1028.  1B2S 

action  Bgaintt.  on  cause  arising  before  term 1027,  1028 

appointment  and  compensation  of  temporary  gitrrogale..  ■  2492.  2403 
lurrogate  to  report  feei  received  to 2B01 


may  make  allowance  to  grand  or  trial 


leeg  of  printers. 3317 

Supple  mental  Flciadlnva. 

See  "  PLiADiNOa." 
Sapplemotal  Samaioiu. 

See  "Suimoiis." 
Snpple^eatBrr  Froceedlns*' 

I.    GEMIIIAL    FlIOVISIOHS. 


includes  person  recovering  coHi  in  apcdd  proceeding..  2438 

remedies  claMitfed .\7..... T..  2432 

pursuing  remedies  simitltaneoualy   2432 

remedies  are  special  proceedjnga 2433 

what  judge  may  entertain  ptaceedi'nga .'..'. .'.' 2434 

referee  may  be  appointed  to  take  examination 2442 

report  of  referee  " 2442.  2443 

reterence  may  be  ordered  ^t  any  stage S443 

proceedings  upon  esamination    2444 


payment  to  sheriff  by  person  owing  judgment  debtor 2446 

order  to  deliver  money  or  property  to  sheriff  or  receiver 2447 

duties  of  sheriff  as  to  money  or  properly  received  by  him...  2448 

application  of  money  or  property  received  by  sheriff. 2440 

sheriff  to  pay  or  deliver  surplus  to  judgment  debtor 24S0 


e  of   orders 


of  property.. 


disinlaaal  (or  neglect  to  proceed 24.M 

costs  (o  iDdgment  creditor    '.'.'.'.'.'.'.'.  24KS 

iudgment  debtor  or  person   examined 24eA 

Jndgment  must  be  for  not  less  than  $2B 2458 

to  be  founded   on  service  personally  or  by  leaving  at 

re«den«    and   mailing    .IT T. . .  2<68 

on  decree  of  surrogate's  court 3664 

to  what  eonnty  execution  must  have  issued 24B8 

in  what  county  examination  to  be  had 24fi0 

answer  not  excused  as  tendinf-  to  convict  of  fraud 2480 

may  be  continued  before  inoiher  judge 2462 

IXSS 


IKDEX. 

fl*PPleaieBf>rr  PrDeecdlav  —  Contlnaed. 

I.  GiHEiAi.  moviiiDHi  —  Continued. 

relcssc  of  debtor  for  inability  to  nay  is  diKretionary !'!!!! !   2»« 

joint  property  of  joint  debtors  may  be  reached ^461 

not  applicable  when  corporation  is  judgment  debtor Z463 

trust  funds  or  properly  cannot  be  reacbed! !"!!!!!!!'!'!'!!  2M3 
uraingt  wilbin  siily  days  cannot  be  reached SttB 

when  warrant  to  arrest  may  Iu«e  instesd  of  order 248T 

warrant  lo  irresl  after  order ■J4t» 

vuatins  or  nodifying  warnnt  of  arrest 2i3» 

"^rrejr* ■!'""*  .  .*.  .V. . .",  f!'^?."" °^. , ". . !". .  .^f!.  ..T^  2440 

commitment  of  debtor  in  defanit  of  undertaking 2440 

In.    ExAUIHATinH    or    JUDRUEKT    DEBTOR    *FTE>    I5SVIKC   AND    REPOKE 

when  order  for  cumination  may  be  granted 2439 

warrant  to  arrest  after  order '.'.'.'.'.'.'.'.'.'.'.  2438 

vacating  or  modifying  order  of  arrest 2439 

order   requiring   undertaicing    by   debtor   for   discharge    from 

arrest 2440 

commitment  of  debtor  in  defanll  of  utiderlaking 2140 


may  be  pursued  alone  or  simultatieoutly  with  order  for  otun- 

instion  of  debtor  2432 

when  order  may  issue 2441 

notice  (o  Judgment  debtor 2441 

corporation  to  attend  and  aniwer  by  officer 2444 

V.    RtCIIVEB. 

not  to  be  appointed  on  eKiminiUon  of  third  penon  witbmit 
notice  to  debtor   .....■......_....._ ._. _. . .  Z" 


when  appoint 


other  creditors HtS 

to  be  appointed 2466 

order  appointing  or  extending  to  be  filed  and  recorded 2M7 

order  extending  prior_  receivership 246S 

relation  back  of  title  to  personal  property 2440 

noil. resident  not  to  be  appointed 344B 

record  of  orders  appointing  or  extending 2IT0 

subject  to  control  of  court. T 24T1 

jun'sdlction  of  junlce's  court  over  actions  by 289B 

•aprene  Co  art. 

is  a  court  of  record S 

Kal  of  county  clerk  is  seat  of  court 27 

may  change  place  of  trial  of  ac^ns  in  other  conrU ZIB 

dealgnation  of  justices  of  apnell'air  divi»oa 390 


INDHX. 


anpr«iBe   Court  — 

■ppdlale  dlvli 


"  ArpRLutTB  Divmoir." 

powcri  of  juMicei  uiigncd  to  appellate  diviaion 220 

ap«iat  or  trial  term  to'  be  held  t>7  one  }ud(c 2S9 

appointment  of  ipecial  and  trial  terma ■ 2SS 

SJSKMbn  of  B^'in'tment  of  lenm.?? ™V.'.'.'.'.'.'.  233 

■ppointment  of  entcaocdinuy  ipecial  and  trial  temu 2B4 

powers  and  duliea  of  Junicea 235 

designation  of  juiiice  to  prevent  failure  of  term 28T 

place  of  holding  terms 2B8 

adjournment  of  upecial  terms  to  chambers 239 

ttiali  at  chamber!   289 

county  Judge  has  powers  of  justice  at  chunbers 241 

BtenographED.  appointment  and  duties  of 251-SS2 

fusHee  may  make  orders  in  county  court 354 

renrictions  on  injunctions  aaainat  stale  officers 005 

removal  of  action  from  N.  Y.  dly  court 318 

of  action  to,  for  disability  of  county  judn 342 

from  county  court  to  cbanRe  place  of  trial 343 

actions,  etc..   in  local  courts  of  Hudson.  Utica  and   Oswego 


SnVPeiiiF  Comrt  Reporter. 

paperi  and  opinions  to  be  furnii 

'  report  and  publish  decisions 
of  reporta 


l«r«tl«B. 


"  Bonds;  "  "  UwDlrrAKiiios." 

',  to  recover  from  principal  costs  and  expense*  of  sail.  19IS 


•nr etr  CompBDlea 

justificitiDn  by.  .  "7V."™  ".".". ."'..".'"."'.T7~T!".i!  illi'ili     Hi 
execution  of  bond  "    " 

SorrocAle'a  Court. 


elies  on  bond  or  undertaliing Bll 

by 

f  bond  or  undertaUng  by.  ■ 


term  *'  lurrogatc  "  defined 2614 

included  in  term  "judge" 8343 

'*  upon  the  return  of  a  citation  "  defined 2514 

detniition  of  terms  3614 

seal  27,  30.  250T 

general  jurisdiction 2472 

presumption 2473 

■cauired  by  citation  or  appearance 2474 

citation  presumed  from  recital  in  decree 2473 

omission  of  jurisdictional  fact  from  record  available  only  on 

appeal 2474 

may  supply  by  amendment 2474 

coort  first  exercising  has  exclusive 247B,  24TT 

exclusive,  in  case  of  (estate  or  intestate  decedents 247fl 

concurrent  jurisdiction  over  estates  of  non-residents 24TT 

situB  of  debts  owing  decedents  for  purpose  of  jurisdiction...  247» 

in  new  or  altered  coimtiea  2479 

tnuisfef  of  proceedings  on  formation  or  alteration  of  counQr.  il4W 
1S87 


(] 


INDBX. 


SaPTOvate'a   Coart  —  Contlnin 

II.    SUSIOHS    A»D    ICKHE    Ot    COURT 

court  always  Qpcn  for  busine 


r  York-  couny . . 
0 lie'pubil^ed'  week'^  in  New  YoA  ^ 


III.    DlSfltlAUTICATIOHS    AND    DISABILITY  Ot   aVUIOCATM. 

'  iring  »»canc)r  or  diwbillly. . . . . 


Bnafn  of  proceedinet  <n  Kinn  countT  ti    .   ,. ..  . 

caw  of  vacancy  or  diMhUity MSI 

bo  to  BCI.  <f  aurrogate  diiqualiKed M8S 

New  Vork  county,  supreme  conrt  to  act  in  UM  of  vacBOcy, 

disability  ot  disqualificitioD 248S 

^oof  of  autbority  in  case  of  Ticancjt  diubility  or  diaqnaHfi- 

dcr  prorldinK  for  vacancy,  diwbilily  or  disquali&^lion 2188 

— —  authority  during  vacancy,  etc..  superseded 2480 

" •  predece»or 3489 

*ew    York    and    Kinra 

iniies aMO,  2491 

ntment  ot  temporary  aurrogale  by  lupervi»or» 2492 

eaaation   of  temporary  aurrogalc 249S 

io^  and  recording  acli  of  person!  "  "'  """ 


oben  disqualified  to  act  as  attorney  or  eounid 

for  inlerest  in  proceeding 

when  objection  for  ipecial  disqualiticatiDn  waived, 
sorrogate's  father  or  son  diaqualified  to   practke. 

books  and  indices  to  bt  kept 

bnoks  and  papers  to  be  preserred.. 


■ogale  of  New  York  emiot)' 

of   New   York  coanty  are  pre- 

id  certify  ti 


Bumptive  evidence  after 


!.  neglect  or  delay  to  make  search I 

f  wills,  etc.,  of  non-residents  lo  secretary 


i1  of  will  for  prohate  in  foreign  a 
of  clerk  of  ci 


a  of  clerks  . 


Ki! 
Mer  fw.  irkV^ 


lo   ad   as   appraiser,    attorney,    referee 

!  witnesses  on  uncontested  pnAate 

clerk's  acts   

tmovtJ   of  stenographer  in  New  York  a 


provisions  apply  althoudh  decedent  died  before  enactment.. 

complelion  or  unbni^bed  businciis  before  predecessor 

signing  of  records  left  uni;igned  by  predecessor.  . . 
ratjficalion  of  completion  of  records,  etc.,  ot  predi 
Incidental    power 


INDfiX. 
rrOKBte**   Camrt  —  CoatlaBcd. 

/.  Fowiu  AND  DUTIES  — Ccntinued. 

power  to  puniih  for  contempt 


0  adjourn.  

D  l»ue  subpima  ■ 


rv  inJDiKtioiu  . ._. 24P1 


review  of  determination  on  appeal 

'li  "death 


bonds  to  be  acknowledged  ot  proved , . 

diBKnal  of  procctda  of  tale  oi  real  prL,_..^    _.. 

lint  or  incompetent ,  2359 


Lent  debtor.   2153 

»  of  letters  on  judgment  establishing  will 18B3,  ISM 

It  of.  Tcqoired  by  infant  plaintilf  in  partition 1S34 

:inE  mistakei,  omissions,  etc 2B38 

ion   not    to    issue   aninal   decedent's   property    without 

t  ot. 1380 

,  "  .  ""^ .  f  ?, . , .'."".  "'?!'.'™ .'!".". ?, .',  ''T.  1381 

execution  not  to  issue  aninst  necutor,  etc..  without  leave..  182S 


anting  lei  ■ 

<Hi  leave 


a^ieat 

n  on  judgment  for  legacy 


control  over  money  paid  Into  court 2S3T 

leave  to  sue   1888 

proviuons  relative  to  sherifTs  bonds  apply 188B 

VII.  PaocBis;  snviCE;  afpeakanci. 

dtatioDs  and  mandates  may  be  served  in  any  county.  ■....■  ■  3B16 

atlachment  may  be  executed  in  an^  county XB15 

proceedings  to  be  commenced  by  citation  2S16 

-  what  jurisdiction  acquired  by  presentation  ot  petition ZBIS 

presentation  of  ■eiidon  couunences  proceeding  within  meaa- 

Ing  of  atatdte  of  limitation 2917 

citation  when  persons  constituting  a  class  arc  nnknown 2B18 

_,  contents  of  citation 2H\Q 

.^•ervice  of  ciUtion    2.'t20 

aubttitute  for  perKmal  aervice  of  dtalion  on  resident 2r>21 

^service  of  citation  by  publication 2!>22 

—  on  nnknown  iHrsons   2523 

—  order  for  service  without  state  or  by  publication 2S24 

—  time  of  service  without  state   . . .  .^ 2.'i26 

''^r'^"  ." '.'™.."'!°?.??!^". ?"!.!".'". .?'.,^",.. '".  2926 
de^gnation  of  person  to  receive  service  for  infant  or  incom- 
petent.    2S27 

■ppt^tncnt  of  special  guardian  sd  lilem  for  incompetent  to 

exclusion  ot  committee  2S2T 

-^waiver  of  dtation   2B2R 

-  anpearance;  how  made  21128 

effect  of  apprarancp    2928 

appointment   of   special    guardian    for   infant   or  incompetent 

person 2B.W 

^~-  notice  of  apDllcatlon  to  appoint  special  guardian 29.11 

-  proof  of  service  of  dtstion  or  subpcena 2583 


INDEX. 
8iirr*s«(e'B  Court  —  CoBtlDDcd. 

VII.  PiDCEu;  SEmci;  AFfEAuHCE  —  Continued. 

nxKJc  of  publication    2S3B 

general  pmiiiona  relating  la  eervicc  of  papera  applicable.  ■•.  SC38 

vrn.  Paitiis.     Sec,  also.  "  XIV:     2.  Atptslt.  infra." 

inquiry   bjr  lurrpBilc  tg   ascertain  ptTMrn  constituting  1  clu*.  2518 
gubpuDi  tg  iciti^  ai  lo  periont  conttiiulinB  a  claw 3S1S 

IX.  Plmdincx 

petition  or  aniwer  nuv  be  preicnted  orallj SS33 

written  and  verified  pleadingi  may  be  required SS33 

form  of  verification   3BM 

bj  wbom  veriCed SS94 

geaeral    piovisigns    for    discorer)'   of    booka    and    papers    »p- 

as  to  depositioni  applicable 2S38 

may  order  testimgny  of  in&rm  sabaciibing  vitneu  to  trill  to 
be  taken  before  surrogate  of  another  counlv SSUO 


'e  surrogate  of  another  counlj. -.-,-. . 
cree  lo  take  leatiaiony  of  infirm   witne 

adniniNrai 


may  iatue  subponu  to  leilif  j  to  juriadictional  fact* 
for  adnr'   ■ ■- 


MS  not  diaqualify  tettinKmr  u  to 

aecuiion 2SM 

XI.  HaAaiHOa;   laiAU,   ITC 

Btenographer  lo  Uke  and  Itinscribe  notea SHI 

aulbentication  of  slenograpber'a  minutea  2542 

alenographie  minutei  lo  be  bound ■■.......  SMS 

decree  on  contested  proceeding   3MS 

exceptions  to  rulinga  of  surrogate  during  trial S545 

to  findings  and  refusals  lo  Bud 2MS 

settlement  of  eaae  and  exceptions  SMS 

decisign  lo  stale  scparatelv   facis  found  and  conclusioiis  of 

Uw 2545 

requeait  to  Rnd  may  be  made  to  snrracate  at  acltleiBeiii   of 

case.  . ■.■.■■■■,■ •. 2M5 

sell  realty  to  pay  debts _. .-■■--:■  2M7 

N'ew  York  counly  for  probate S&47 

»erdicl  in  proeeedinga  to  sell  real  properly  to  pay  debta  to  be 

reviewed  by  motion  for  new  trial 2S48 

XII.  BaraacNcn. 

may  appoint  clerk  or  aaaislant  to  enunine  acconnta  of  inard- 

sutrggaie'  gf '  New'  York  may'  're'fer  'questions'  to  'auista'n'l! ' '. '.  25M 

may  refer  queationa  of  fact  to  take  teatimony  and  report 2646 

eiamingtion  and  settlement  of  accounts  rnsy  be  referred....  S546 

probale  or  revocation  of  probate  cannot  bo  Teferted 25« 

powers  of.  and  procedure  before  referee 2SW 

confirmation  of  referee's  , -port SMB 

ISM 


INDEX. 

8Brroc>*e!a    Cout —  Conti>Beil. 

XIII.  Decues  and  oiqiu.     . 

"decree"  dtfii.rd. 

deciH  KtilinB  adcount  to  contain  iv 


.le  to  itate  whetber  contoled  o 

on  application  for  prolate  of  heinbip 2056 

directing  pajnnenl  by  executor    -"-     "  — ■■" '  — 


J  be  dock«t«d  a 


0  b«  fuTBlihed. .. 


enforcing  by  punisliment  for  contempt 2.15S 

tmcnt  for  contempt  does  not  bar  action  on  bood 2r»S 

pmumption  of  satiafaciion   3T6 

rFcord  of.   on  conte8(»d   proceeding  to  h»ve  reference 

to  iteniwraphic  miaute*  SIM 

order  ■•  defined    2680 

r"  defined SSBO 


XIV.  MrHALt. 

1.  Hetii  and  a>»rn  takin, 

after   jury   trial    of    proceeding!   to    >cll    decedent'*    red 

property  lo  pay  debll   - BB49 

when  pany  may  gppeat  .'. 2S«8 

no  appeal  li«  from  decree  or  order  on  default SS68 

when  person  not  a  party  may  intervene  and  appeal 2S69 

to  what  court  appeal  t^en   2BT0 

bringing  up   intermedUlc  ordcra   for  reriew 25n 

time  to  appeal   2072 

lervice  of  notice  of  appeal ,. .' 2974 

appellate  court  may  lupply  defects  in  perfecting  appeal..   IHOB 

2.  ParHn. 

neceaaary  panie*.   25TS 

bringing  in  additional  partiel  after  appeal 2573 

designation  of  parliel  to  appeal 129S.  2573 


■nbititntioo  of  representative  of  deceaaed  narty...  129T.  2nTE 
order  for  lubstitution  of  repreaentative  of  deceased  party,  I2»S 

8.  StCKtily;  HI 


leceased  party,  ISHS 
2S7S 


--,      -waived 130S,  2B7B 

to   perfect  appeal    2577 

nnderiaking  lo  )tay  execution  of  decree 2B78 

commitment  for  disobedience  to  decree  or  order..  2579 

tmount  of  undenakins  to  stay  proceedings SUPO 

requisites  of  undertalcrng  25SI 

undertaking  must  be  tiled 1307.  2575 

new,  on  insolvency  of  sureties 1808,  2575 

deposit  in  lieu  of  undertaking laOQ.  ZilH 

action  on  undertaking    1309.  2575,  2581 

perfected  appeal  stays  proceedings  in  cases  not  expressly 

provided  for 2.184 

Buspenaion  of  decree   tor  probate ^SSlt 

powers  of  executors,  etc..  pending  appeals  from  decrees.  2582 

removal  or  suspension  of  lestamentary  trustee  not  stayed.  2083 
BiisoensioD   of   executor,    adinlnlslrator   or   guardian    not 

stayed 2888 

decree  revofcing  probate  nr  letters  not  atayed 2S83 

ia»i 


( 


bnngt  up  e 


tNOftS. 

flttrroKBte'B  Coart  —  Conttnaed. 
XIV.  Ameau  —  Coniinued. 

4.  Hearint:  dfltrminalicn, 

ncc  oE  appul*  firm   1*1 

up  acb  dKisJon  accepted  to —  3MB 

,.-3n  or  rejection  of  evidence  not  cimmd  for  re- 
venal  unieu  prejudicial   3515 

may  be  on  law  or  f»ct« Ki7» 

ticts  revieii'able  ontv  on  cau  settled 3f>Te 

order  of  appCIhle  d>iriDn  to  be  trinimitted  and  carried 

appellate  court  hai  (ane  power  to  decide  facts  as  lurnt- 
iUt. 2SM 

appellate  court  may  take  further  testunoiij  and  appoiot 
referee aSS" 

judgnicTit  or  order  upon  appeal   ...-,-.----.--- .-,  2SS7 

awarding  restitution  on  reversal--,.-.-.- ---.,,-  Sftf7 

'^".".  !'^.^"™..^°^^..^.!^///////^'.'.'.'.'.'.'.  ss« 

XV.  Cam  AKD  n 


by  party  ot  oot  of  fund 

, .--.  etc'"!!!""!!!'!!!!!!"!!!!'!!" 

'd  of  coutBe  to  succmfnl  party  on  trial  of  q 


tl.oili).  !  .   . . .!.'.. .'.'.'. .'.'. .".  7.V.V 

discretionary, 
lo  be  awsrdci 


Mcnographer'B    minutca    for   conlcttant    of    pnAale    ntay    be 

charged  upon  estale   ZW 

include  diBburBemenls.  WW 

lo  b*  fixed  by  surrogate  aad^inserted  in  decree am 

trial  fee  for  each  day  exceediug  two IMl 

on  notion  fW  n»  trial  before' sumiate  ".'.'. V.".V.".V.".'! !! !!  gW 

of  proceeding  to  compel  payneni  of  funeral  npense* 87M 

of  lury  trial  same  u  tn  supreme  court SSMf 

on  appeal  nme  u  in  supreme  court SAA 

discretlDnai?  allowance  on  contested  and  uncontested  decrees .  SMI 

allowance  unnn  sale  of  real  nroperty  to  pay  decedent's  debts.  gWB 

fees  of  appraiser   '.'.".'.".'.'.'.".".".'.*.".'.".',".'! !!!!!!!!  •"^ 

of  referee,  same  as  In  saprnne  court 25(<l 

of  officers  for  services,  same  as  in  tvpreme  court 35Mt 

surrogate  not  to  charat  or  receive  fees 2S67 

fees  for  eooiej  of  naoers  ZEST 

fees  not  to  be  cfiarjed  when  estate  less  than  M.IKW gW 

section  33fil,   relative  to  clerk's  fees,  not  applicable SSCS 

XVI.  Sractrrc  pioceidihcs  ih  si'aaocATt'a  coukt. 
probate  of  wills,  see  "  Wills." 

of  heirship,  see  "  Haiii." 
issuance    of    letters,    see    "  LiTTns    of    ADMiMistnATiDii: " 

"  T-ITiniS  TaSTAMHMTaiY." 

of  letteri  of  miardianship,  set  "  GuASDixirt.'' 
regulation  and  control  of  executors,  administrators,  gnardiaas 

and  teirtamrntarr  trustees,   see  "  Euci-Toaj  amp  Admihis- 

TBAToes;  "  "  GcAintAHS;  **  "Tararma." 
Me  of  real  property  to  pay  decedent*'  debt*,  see  "  Saia  gv 

laea  t 

V  ,OOglf 


on  file  is 


New  Yorh  connt7  for  twenty  jttit,  are  prcttunptire 

1  mai'oTda'''!\'.\'.\\\'.\\\'. '.'.'. '.'.'''.'.'.''.'.'.'.'.'.'.''.'.'.  1663 


commiuionen  of  pirtition  nay  enpla;  mfcjor 1552 

referee  or  connniiiioncri  Id  admeBBiire  dower,  mw  emnlo*  lur- 

veyor. -VT: 1009 

surveyoi'a  fees  in  panicjon  or  dower S29& 

Sl-FBcwae,  Municipal  Comrt  of  Ike  Cltr  ot. 

il  not  ■  coDit  of  record S 

juritdielion  of  summary  procecdii^i  to  diipoaieu 2284 

T. 
T>  vern>KeeperB. 

diaquBlified  to  act  at  juitice  of  the  peace S8M 

militarr  pay,  pendDna.  rewards,  arms,  etc,,  exempt  from  leburt 

for.  .       ..rr..... 1368 

to  be  paid  by  officer  making  sale 18T» 

properly  seiied  for,  ctinnol  be  recovered  in  replevin 1690 

tiabilliy   to   suie    far,    not  affected  by   insolvent    debtor's   dis- 
charge  2184 

debtor  (o  sUte  for  taxes  not  to  be  discharged  from  imprison- 
ment on  execution   ....; 2218 

I^nst'di^d^ot. 'titled  to'^rlSenKTn  p^Jn!^,'!*.'!?".  .f.i  8719 

when  taxpayer  mar  sue  to  redress  municipal  wrong 1925 

may  be  excused  from  serving  as  jurors 1039 

TelecrnpliB. 

operators  exempt  from  jury  sendee 1030.  1081.  1127 

proof  of  exemption    1082,  1128 

costs  of  condemnaiioa  when  compensation  for  riebl  of  way  does 
not  exceed  fSO   8379 

T«l«pkone  CoBipniileB. 

coats  of  condemnation  when  compensation  for  ririit  of  way  does 
not  exceed  JSO  3379 

See    '  Ejictubnt;"    "  Lahdloks   aud    Tihaxt;  "    "  Suii. 

execution  agninst  property  in  bands  of 1S71 

Tenanla  In  ConiRIan. 

ouster  must  be  proved  in  ejectment  between  co-tenants IBIB 


(] 


eoant 1^6 

proportion  of  profits 166« 


when  tender  may  be  made  after  suit. . 

cost!  to  date  to  be  included 

amount  tendered  to  be  paid  into  com 
I2M 


INDBX. 

TeDdrr  —  ContlBneil. 

effecl  of  (ufficient  Knd«r  T» 

costs  if  ler  sufficient  ttnder   T3X 

scccptcd  amount  to  be  deducted  front  recovery TM 

costs  when  lender  accepted TM 

TeiitBBa«it>rr  Trnalws. 

See  "  TausTEis." 

proof   of  title  tn  actions   for  Injury  to  tlnbcr  on  nnocctirded 

lands. MO 

action  for  cuitins  on  lands  of  individual  or  mnnidpality 186T 

treble  or  ^ngle  damages  for  cuttint 1088 

Time. 

of  notice  of  motion,  eight  days 780 

extension  oi  time  before  expiration  TSl 

affidavit  to  be  served  with  order  for  extensiaa 781 

relief  from  default   78S 

not  to  be  extended;  for  action  to  abate  utiles^  contlAued. 7^ 

for  cominencen.eni  of  action   78* 

to  apply  for  continuance  after  death  of  party TRi 

to  take  aopeal,  except,  etc IBi,  785 

computa^or of'"t?n,e"Sf  t^wlcati™.''. ""'. .'.". .™'.'."". .^'°.".'. '.     787 
double  lime  when  paper  «rved  by  mail.. 798 

"oTb"!"  0°  "no'le*"'"'"." . .™"  .'". . . .  ™.  ,^'!?.  .!t?!?r. . ,     1T78 
for  service  of  notice  in  N.  Y.  cily  court 318t 

Title  iBBBraneiie  ComiiBalea. 

searclies  may  be  used  in  lieu  of  official  searches S3M 

T01TB  Co-oiterHtlT«  iBBBrsBcc  CobivbbIcb. 

change  of  name    3411,  2113,  3414 


excepted  from  judicial  supervision  1B04 

not  subject  to  action  to  dissolve  corporaiioa ISM 

by  state  to  annul  corporation : 1804 

order  of  arrest  in  action  for  funds,  etc.  of MS 

attachment  in  action  to  recover  _  funds  of STT 

proof  of  ordinances,  by-lows,  etc. .'.'.'.' .'.'.' .V.V .'.'.'. V.'.V .'.'.'!!!! !  Ml 

action  for  cutting  trees,  etc..  on  lands  of 1667.  1668 

Uxpayer's  action  to  prevent  illegal  acts,  etc 102S 

action  by  state  to  recover  public  funds,  see  "  MtJHtctpu.  Cor- 

eircepted  from  jurTsdiction  of  instice's  court 3961 

{urisdiction  of  justice's  court  over  action*  by  or  agllnst  officers.  21)69 

costs  when  8L 


when  action  brought  by  s) 


Toira  Clerk. 

certified  co^s  of ^  papers  filed  of  recorded  in  lAce  are  eyidaMe._  _8M 
jniy  list  to  be  filed  1^0*8^^'  of  .*.'.*.'.'.'.■.■,*.'.■,".',■,■.■.".".■.■.'.' 
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INDEX. 

"CTBaafev  Tax. 

sutc  may  tx  nude  dcfendint  in  action  iffectiue  realty  tableel 

tTranntoptatlon. 

non-joinder  or  miifolndcr  of  defendant  in  action  aaunst  per- 
•oni  cnEBEcd  in 1MB 

filing  atalement  of  names  of  membcn  of  joint-itock  auoctation, 

etc.,  engated  in    IMS  , 

attorney-general  lo  bHna  ejectment  for  real  nropertr  forfeited 

for.   ; 1977 

advCTliaenient  of  pendcncv  of  aetion 19T8 

joinder  of  "unknown  eUhnanij  " 1BT9 

effect  of  judgment  against  unknown  claimants 1980 

report  of  recoveriea  to  land  olftce 1961 

action  to  recover  pefional  property  forfflCed 1962 

action  to  be  brought  in  name  of  people 1964 

proof  of  tilla  in  action  for  injury  to  trees  on  unoccupied  laoda.     960 

action  for  cutting  on  Unds  of  individual  or  municipality 1897 

treble  or  single  damages   Cor  cutting 1908 

place  of  trial  of  action  for  penaltiea  for  treapasa  on  forest  pre- 

aerre. MS 

action  for  daniagei  for  encroaching  wall  to  be  braucht  witUn 

two  year. 1199 

penotu  holding  over  sfter  deterrainstion  of  trtiM  or  eilatc 16M 

reToriioner  may  sue  for  damsgo  to  Inheritance leeS 

cutting  trees,  etc.,  on  lands  of  individual  or  munieipalilj. . .. ..  1667 

goDunary  proceediogs  to  diaposaeu  trespuiera SH32 

when  notice  lo  quit  required 2236 

petition  for  sale  of  animals  found  trespassing 3086 

See  ■■  StaAY..-' 

damages  entire  when  several  animals  treapasa S109 

Trial. 

for  mode  of  trial  in  different   adiona,  ace  title*  of  actions. 

when  proceedings  may  be  private B 

atenograpbic  notes  of  proceedings '. 83 

linSimrn^  term  "of  cou™  . .". ™. !!"  I!!  I!!! !!!!!!  i  84 

may  be  adjouroed  lo  another  place  41 

if  commenced  may  be  continued  beyond  term 45 

may  be  had  at  cbambers  by  consent  £39 

elerk.  sheriff,  etc.,  not  required  lo  attend  trials  at  chambers. . . .  239 

view  by  court  or  |ury  in  action  for  waste leSQ 

marine  causes  in  city  court  of__New  York.... 8186 

1.  Thi  laauESi  aaiNCivc  oh  the  Tiiai.. 
See,  alio.   "  Issues;  "   "  NoTlf 

issues  must  be  dispiwed  of  by  tria 


issues  to  be  tried  at  terms  held  by  one  judge  only 976 

note  of  issue  to  be  filed  977 

order  of  disposition  of  issues   9T8,     8T9 


INDEX. 
-  CoBlluned. 


lime  (or  Krvke  in  N.  Y.  city  tmirt 3181 

for  wh»i  day  noticf  may  l>e  given  in  N._  Y.  eiw  conrt. .....  31S: 

"a|ain«'co?por»«S!l"oo  Mil  or'n"«. .  ..*.^. .. .  I".',  .'f.."  .™  ITS 

ptpeca  to  Iw  fumiibed  at Sn 

on  [cplnin  to  be  furaimhed  to  court  or  nfatt ITU 

suprnne  court  may  change,  in  aclioni  pendinf  in  otbcr  cotuta.  2U 

removal  from  K.  V.  cily  court  to  tupTOse  court SU 

from  county  court  lo  change  place W3 

■  apecifjr  place. 41T 


complaint  to  tpecify 
isions    of   Kclions    BStl 


Lpplicable   onljr   t 
nee  of  party.'.' 


c  nan-re^denu. . 


place  changed 

demand  for  ctiange  of  place 


vbcn  court  may  change  place  SBT 

proceeding!  lubsequent  to  change 90) 

county  clerk  to  transmit  filed  paper*  en  change SS8 

order  to  change  takes  effect  on  entry M) 

where  motion  lo  set  aside  order  changing,  heard tW 

vhrre  appeal  from  order  chao-ing,  hearcf. 969 

iliue  of  law  triable  in  any  county  in  judicial  district 990 

III.  By  juiv. 

feigned  issues  abolished   6SS 

iury  of  part  aliens  abolished  1190 

to  be  had  as  prescribed  by  code IMO 

an  queslions  slated  and  settled  In  application  for  appointtnent 

venire  to  procure  juron  not  necessarr 1191 

1.  Ismti  triablt  by  jiay  of  rigU. 

on  demand,  in  action  to  annul  matriage 1153 

of  issue  of  adultery  in  action  for  divorce ITST 

action  to  annul  corporaUon    ISOS 

action  in  nature  of  qxd  warraMo 1S60 

action   to   vacate   letters-pal ent 1968 

issues  of  fact  on  allernative  mandamus 20ffi 

"  oTconteM?ng''cflS'itorof  right' on  'd^^.?? 21M 

summary   proceedings  to   recover   posseauon  of  Uad   of 

right  on  demand   2M7 

demand  for.  in  marine  causes  in  city  court  of  Ke«  York 

of  ri^ht  on  demand &18I 

of  specific  issues  of  fact  when  of  right BTO 

method  of  waiving  trial  by  jury 1009 

coDnterelalm  is  an  action  for  purpose  of  trial  bj  eonit  or 

mrtiat  i'lsues'are'tT'iahle  by  .','.','.'.'.'.".'.'.'.".'.'.'.'.'.'.'.'.'.'!!!!!!     988 

innes  of  fact  in  partition  of  right 1544 

U|»n  reverMl  on  facts  of  decree  of  surronle  on  probiMe 

must  order SMS 

•clion  to  determine  validil;  of  probate  of  wUl SaSSt 


INDBX. 

in.  Bv  jn«r -- Contioued. 
2.  W**B  dumtionary, 

qacttioDt  of  fact  ariaJiiE  in  proceedings  before 

to  uU  real  property  of  decedent  to  pay  debts 

may  he  ordered  on   tpecific  questions  of   fact 

cretlonary 

for  probate  of  wiU    

order  for  trial  of  questions  of  fact  sriiing  on  p 

S.  Fornuiligii  cf  the  Jury. 

clerk  to  prepare  and  deposit  tiallots 

to  draw  ballots  

mode  of  drawing  ballots 

disqualification  for  relationship 

objectioit  for  relationship   .................... 

ballots  dmwn  deposited  in  second  box 


a  befo 


disqualilii 


n  that 


t  first  discharged. . 

d  'box.'.' .'.'.*.*.' .'.','.'. 
don  talesmen 

riginal'baneii-ii-" 


because  officer  noiifj-ing  is  psrCj  or  interested.. 

ehallengea  in  penal  actions  for  money 

employees  of  parties  subject  to  challenge 

Mockholder  of  corporation  party  suhjecl  to  challenge.. 

challenges  tried  by  court  only 

review  of  determination  of  ctaallenges 

.  Vtrdict  and  diichargt  of  iary. 


rial    c 


ntil   1 


of  ji 


7r.l% 


jury  to  assess  damai 
lun  to  find  single 

rendiiion"  of  'icrdicl 


special  finding  controls  general  vert 
entry  of  verdict  on  derli's  minutes 


than  at  court'house,   by  stipulaliq] 

■!  of  fuel  are  triable  by 

laininR  atier  after  jury  trial  of  spt 
law  are  Iriahle  by   


triable  at  wccial  term 
r  law  may  W  tried  as 
129T 


issues  in  condcinnaiion  proceedings  ... 
when  jury  waived  and  fudge  assents. . 
method  of  waiving  Irial  by  jury 


new  trial  for  failure  to  61e  within  Dme  limited 1010 

order  upon  motion  for  new  trial  for   failure  to  file  decisloii 

within    time    limited 1010 

costs  upon   order    for  new   trial   for    failure  to   file  decinoa 

within  time  limited    1010 

reference  of   issues,  etc.,  see  "  Ritbiikbci;  "   "  Ripoar." 

for  report,  ice  "  Re^obt." 

time  ^r  filing  decision  in  city  court  of  N'cw  York 3173 


to  findings  of  surrogates  and  refusals  to  find 2545 

Trial  Trrm. 


appoinlmei 
place  o°t  h* 


Troy,  Jnatlce'a  ConM  of, 


implaint  . 


ncnced  by  service  of  summons 32rB 

:hment  and  replevin  in >.  3210.  3311 

ing  title  to  real  property R3I2 


docketing  judgm 


made  applicable  to , SSSSa 

ached  by  creditor's  action 1ST9 


by   fupplemeniary  r 


Trnut  Companle-B. 

dftianation  of  depofilories  of  court  funds T*fi 

accounts  of  depositories  of  court  funds TM 

certificates  to  deposit  of  court  funds 7S3 


appointment  as  speci 

securtiC!  of  deccden 

s  eftale  may  be  depoidted  with,  to  reduce 

deposit  of  decedent' 

funds  or  property  by  direction  of  surro- 

deposit  of  infant's  5 
dent's  debts.  .  .    , 

are  of  proceeds  of  land  sold  to  pay  dcce- 

INDEX. 


TraatveB. 

I.    RlGH 


o£  properly  of  pErson  confined   for  crime,   see 

swers.  apuoinlment,  elc,  on  application  for  di! 
solvent  debtor,  ve  "  Ihsolvent  Peitois." 
lie  to  securities  represenling  money  paid  into 

iislee  for  inAnt  hotdine  over  liable  for  fuil'p 


It.  Actions  by  Ann  aoaii 


iived  by. . 


appearance  in  condemnation   proceeding 3 

eneciiHir,    etc.,    deemed    trualee    for    purpoe    of    continuing 

lubslitution  of  aucceisor  on  death  or  repioval... 


preference  of  actions  by  or  against  Iruilee  for  infant T91 

execution  against  property  in  hands  of l:]T1 

leave  to  sue  on  bond  of  trustee  apoointed  by  court 1800 

-I^IT:-  "hen  personally  liable  for  costs '.'.  rEi46 

■    costs  against,  payable  from  estate 32W 

security  for  costs  discretionary S271 

costs  in  condemnation  proceedings 33T2 

III.   TUTAMIN^ 


"  teaiamenlary  iruilee  "  defined.   

direction  as  to  custody  of  money  and  property 

determination  of 
retention  or  depi 
decree  direcHng 

preference  of  Bciions  ny  or  agamsi 

petition  to  compel  payment  of  debt,  legacy,  etc 


.  2472 


2602 

ersies 2SI2 

■und  pending  controrersy 2S12 


petition  for  security 2815 

dow  security  given 2S1« 

sureties  liable  for  money  received  in   another  capacity!!  2r.I« 
application  for  order  for  new  bond  or  new  sureties 2.^!>T 
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MUN'rCIPAI.  fOURT  ACT. 
11.  Jnrla<lctl«>. 

Rxt^pt  ns  proTidfd  in  tlip  npsr  secrimi  tile  imink-ipal  pourt  of 
the  oity  of  New  York  has  jurimllction  iu  the  folloiviug  oivil  airtwiii!. 
iiiHl  proceeiiiugs:  ■ 

1.  An  action  to  reoover  dajntiKes  upon  or  for  breach  of  t-ou- 
trnct.  expresa  or  implied,  other  thnn  a  promise  to  marry,  where 
the  Hum  einlmeil  doex  not  exceed  five  hiindred  dollars. 

2.  An  iietion  upon  a  bond  oondltioned  for  the  pairment  at 
money  wliere  the  sum  claimed  to  be  due  does  not  excocd  firf 
hundred  dolhirs,  llie  jadgment  to  be  rendereil  for  the  mira  ai-in- 
nlly  due.  Where  the  Biira  seeured  by  the  bond  is  to  be  paid  is 
InHlalhnentN,  an  action  may  be  brought  Tor  each  installment  nr 
it  lK.'eomes  due. 

3.  An  action  npon  a  snrety  bond  or  undertaltinc  taken  in  any 
court  where  the  nmount  claimed  in  the  summons  docs  not  exceed 
the  sum  of  Hve  hundred  dollars. 

■t.  An  action  in  behalf  of  the  people  of  the  state  or  of  the  clxj 
of  New  York,  brought  by  the  direction  of  a  commissioner  of  pnb- 
lie  charities  or  an  overseer  of  the  poor  upon  a  bastardy  or  aban- 
donment Irond  In  a  case  where  it  is  prescribed  by  law  that  snrh 
nn  action  can  be  maintained. 

R.  An  action  upon  the  bond  of  a  marshal  of  the  city  of  Kew 
York,  as  preaeribed  in  this  act. 

fl.  An  rtctlon  upon  a  judgment  rendered  In  any  court  not  being 
n  conrt  of  record. 

T.  An  action  for  a  fine  or  penalty  not  exceeding  five  bundred 
dollam.  Including  an  -action  to  recover  a  penalty  (siven  by  the 
i-harfer  of  the  eity  of  New  York  or  any  by-law  or  ordinance 
thereof  or  bv  any  atatute  of  the  state. 

8.  An  action  to  recover  damages  for  an  escape  from  the  jail 
liberties  of  any  county  within  the  city  of  New  York,  where  the 
sum  claimed  does  not  exceed  five  hundred  dollars. 

9.  An  action  to  recover  one  or  more  chattels  with  or  without 
dfluuipes  for  the  taking,  withholding  or  detention  thereof,  where 
tlie  value  of  the  chattel  or  of  all  the  chattels  as  stated  in  the 
affiilavit  made  on  the  part  o(  the  plaintiff  does  not  exceed  five 
liunilred  dollani. 

10.  An  action  to  foreclose  a  lien  upon  «  chattel  for  a  sum  of 
money,  in  aov  ease  where  such  a  lieu  exists  at  the  commenee- 
uu'ul  of  the  action  and  where  the  amount  of  the  lien  does  not 
I'M'r-c'd  five  hundred  dollars. 

11.  An  nclion  to  enforce  a  mechanic's  lien  on  real  property  in 
wliiiU  (lie  court  Khali  have  power  to  render  judgment  for  the  snm 
line  nuci  til  declare  the  amount  a  valid  lien  agniust  the  Interest 
(if  the  dcfcudrtut  in  the  property  described  in  the  complaint,  *t 
the  time  of  the  filinR  of  the  lien,  where  the  nmount  does  net 
exceed  live  hundred  dollars,  but  said  court  cannot  «nder  judR- 
ment  for  the  foreclosure  and  snle  of  the  property. 

1^.  A  summary  proceeding  under  title  two  of  chapter  seventeen 
of  the  code  of  civil  proc'edure  to  recover  possession  of  real 
property  which,  or  a  portion  of  which,  is  sittiated  within  the 
distrir't' wherein  the  application  for  such  recovery  U  made.  8uch 
proceeding  mnv  he  tried  with  or  without  a  jury,  which  moy  be 
deinnndeil  by  anv  party  thereto.  The  court  in  either  case  has 
power  upon  nitplicnfiou,   In   allow  the  ^l^'jl?;^   " 
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MtTNICrPAL  COURT  ACT. 

by  rcafion  of  Ihp  iler^ctlvi-  pleadlinr,  to  ilirt-it  i>r  sft  aside  n  Tpr- 
(liot.  tind  to  fcrent  or  ilcny  ii  niotinn  for  n  nfw  trini,  nnil  nn  appeal 
roaj  be  taken  thorpfrom. 

l!t.  Ad  action  for  dRmaKeH  for  fraud  or  de(«it  where  tbe  dam- 
ftgps  claimed  do  not  exceed  five  hundred  dollars. 

I-l.  An  action  to  recover  damagES  for  a  personal  injtiry,  or  for 
loxa  of  Rervices  or  for  medical  or  other  necessary  eipenaeii  occa- 
Hioned  thereby,  or  au  injury  to  property,  where  the  sum  claimed 
does  not  exceed  five  hundred  dollan,  excepting  however,  actions 
to  re<'Over  dsinaRes  for  an  assault,  battery,  malicioua  prosecution. 
falfle  impritioninent,  libe!,  slander,  criminal  conversation,  seduc- 
tion, or  loss  of  society  of  husband  or  wife. 

iri.  To  issue  OF  vacate  a  reqaisitlon  to  replevy,  a  warrant  of 
attachment,  or  an  order  ot  arrest;  or  grant  or  vacate  a  stoy  of 
execution,  or  of  proceedings,  within  the  limitations  provided  in 
this  net.    But  such  stay  shall  not  exceed  five  days. 

Id.  To  render  Jiidgoient  in  an  action  or  make  a  final  order  to 
summary  proceedioKs  upon  confession  or  upon  the  consent  of 
both  parties. 

17.  Other  civil  actions  or  proceedinfis  of  which  district  courts 
in  the  city  of  New  York,  or  justices  of  the  peace  had  juris- 
diction on  tbe  thirty-first  day  of  December,  eiR-bteen  hutidred  and 
ninety-seven,  except  such  as  shall  be  expressly  excluded  by  this 

18.  The  jurisdiction  extends  to  actions  BKainst  tbe  city  of  New 
York,  a  domestic  corporation,  or  a  forelKO  corporation  havint: 
du  nfllce  in  the  city  of  Xew  York,  an  administrator  or  executor 
as  such,  where  the  amount  claimed  does  not  exceed  five  hundred 
dollars. 

19.  In  an  action  or  a  summary  proceeding,  to  direct  or  set 
aside  a  verdict,   vacate,   amend  or  modify   a   judgment  or   final 

'  order  rendered,  or  made  on  consent,  confession,  inquest  or  trial. 
grant  a  new  trial,  open  a  default,  or  in  a  proper  case  ((rant  a 
new  trial  on  the  gronnd  of  frand  or  newly  discovered  evidence. 
L.  1882.  cb.  410.  i  isss:  L.  i»ai,  eta.  MS.  I  iset. 

I  2.  No  Jnrlsdlctloii  In  eertaln  eases. 

The  said  municipal  court  cannot  take  cofiniinnce  of  any  civil 
BctioiiH  in  either  of  the  followinit  cases: 

1.  ^llieie  the  title  to  real  property  conies  in  question  as  pre- 
scribed in  title  four  of  this  act.  But  in  an  action  brought  in 
Raid  court,  the  surety  upon  the  defendants  undertaking  is  liable 
in  the  ease  speclHed  in  section  one  hundred  and  eight;  of  this 
act,  to  any  amount  for  which  judgment  might  have  been  ren- 
dered by  said  court  if  the  answer  and  undertaking  had  not  been 
dellvereS. 

2.  Said  court  shall  not  hnve  any  equity  jurisdiction,  except 
however  that  this  suMivision  sboll  not  be  so  construed  as  to 
prevent  a  person  to  or  BRainst  whom  a  precept  in  issued  i^  pro- 
vided in  title  two  of  chapter  seventeen  of  the  code  of  civfl  gro- 
cedure,  from  setting  up  an  equitable  defence  in  summary  pro- 
ceedings. 

U  1001,  eta.  iW.  I  136C. 
I  3.  Hewoval. 

In  an  action  specified  In  the  last  section  but  one,  excepting 
BubdiTisions   four  and  five,   where   the  damages  claimed   or  the 
_       131T 
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TSlne  of  the  chnttel  or  all  the  cbatlels  claimed,  SB  stated  in  the 
comiilaiiit.  expeedn  two  huodred  and  6tty  dollars,  tiie  defendant 
may.  artiT  iti»iie  in  joined  and  before  bd  ndjoumment  has  brra 
granted  ii|iod  his  application,  appl.v  to  the  jn^tice  holding  conr* 
Id  the  district  in  wliii'h  the  net  ion  in  brought  for  an  ontm 
rcmuvinf;  the  aetion,  anil  if  it  be  in  the  second  district  of  the 
bnroiiKh  of  the  Bronx,  or  in  any  district  in  the  boroupfa  of  Man- 
liiittun.  to  the  eity  oourt  of  the  city  of  New  Yorli,  if  in  an.v  other 
diHtrift  into  the  eoiiiity  eonrt  of  the  oonnty  wherein  the  distrirt 
is  Hit  listed,  if  the  said  <'oiinty  eonrt  has  jnrisdietiOD  nf  oiich 
iieticin.  otherwise  into  the  supreme  eonrt  in  snch  county.  Snrh 
nn  (inh-r  niuHl  be  Krnnted  npou  the  defendant's  &1ine  with  the 
elerli  an  ntidertakini;  approved  by  the  court,  in  a  sum  iiot  lci<4 
Ihnn  twice  the  nniount  nf  the  dnmages  claimed  or  twice  the 
value  of  the  chattel  or  of  all  the  chattels  elniined.  as  stated  rn 
the  complaint,  with  one  or  more  sureties,  to  the  effect  thst  the 
di'feiidnnt  wilt  pay  to  the  {tlaintifE  the  amount  of  any  Jndsment 
tlint  may  be  rccoven-d  against  him  in  the  court  to  which  such 
iiction  shnll  he  rcniovcd.  From  the  time  of  KrantiuR  the  order. 
the  city  court  or  county  court  or  supreme  court,  as  the  cai*e 
may  be.  hna  cognizance  of  the  action,  and  the  clerk  of  the  court 
must  forthwith  deliver  to  the  clerk  of  such  court  to  which  the 
action  shalJ  be  removed  all  process,  pleadings  and  other  papers 
in  the  action,  and  certified  copies  of  nil  minutes,  entries  and 
orders  relating  thereto,  which  must  be  filed,  entered  or  recorded, 
lis  the  case  requires,  in  the  latter's  offlre.  Where  there  are 
two  or  more  defendants  to  an  nction  all  of  the  defendants  mnst 
unite  in  the  application.  But  the  court  in  the  district  in  which 
tlic  action  is  hrnuEhl.  if  satisfied  from  all  the  circumstances  ot 
the  case,  liy  comiH-tent  proof  either  by  affldayit  or  the  exemina- 
tion  of  witnesses  that  the  defendants,  other  (ban  the  one  making 
the  njiplicatLcin.  have  been  uamed  ns  detendsnts.  solely  for  the 
purpose  of  preventing  the  removal,  may.  notwithstanding  the 
fiiilure  of  defendants  to  unite,  grant  the  application  for  removal. 


(  4.  CoBtrmpt  ot  coartl  orlulual. 

The  said  cmirt  bus  pow-er  to  punish  for  a  criminal  contempt,  a 
piTsnn  guilty  of  either  of  the  following  acts  and  no  others: 

I.  Uisiirdcrly.  crintcmptnous  or  insoient  behavior,  committed 
during  its  silting,  in  its  immediate  view  and  presence,  and 
directly  teinling  to  luternipt  its  pRH'civlingH,  or  tt)  impair  the 
ri'MiM-i't  due  to  its  authority. 

■J.  Brencli  iif  the  penee,  noise  or  other  distiirhanee  directly 
ti'Udiii!.'  to  interrnpt  its  proceedings. 

.'(.  Wilful  disoliiilicniv  to  its  Inwtul  mandates. 

4.  Resisinnce  wilfully  offered  to  its  lawful  mandates. 

.'i.  Cimtuiimcions  and  unlawful  refusal  to  be  sworn  as  a  wit- 
ness, or  nfler  being  sworn,  to  answer  any  legal  and  proper 
iiilerrognliir.v. 

II.  T'ubiiciilion  of  n  false  or  grossly  Inaccurate  report  of  its  pro- 
rci>dincs.  But  n  court  cannot  punish  as  a  contempt,  the  publicn- 
I'nii  of  a  true,  full  and  fair  report  of  a  trial,  argument,  decision 
nr  other  iimci'eding  thereon. 
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.  ,    ,  a  the  lant  seetion,  may 

DO  ay  fine,  not  expepding  tvrn  liundred  and  fifty  dollars,  or  by 
iiriprifioninpDt  not  tixeot^fng  thirty  dnys.  In  tbe  jaii  ot  Ihe  county 
when?  the  c^urt  Is  Kitting,  "f  both,  Id  the  discretion  (il  (ho  court. 
Where  a  person  in  enmmitled  to  jail,  tor  the  non-pnyment  of  WHch 
a  fine,  he  must  be  dischnrRed  nt  the  eipirnlion  of  thirty  dnyn; 
but  where  he  in  fliso  eonimltted  for  o  definite  time,  the  thirty 
dnys  must  be  computed  from  the  expimlion  of  the  definite  time, 
c.  c.  p..  I  S;  L.  isst.  cb.  4311.  I  i2t»:  L.  itMi,  rh.  *m.  I  nns. 

1 41.   In  tIfw  of  eonrt)  how  paulataed. 

Such  a  rnntempt.  committed  in  tlie  immediate  rievr  nnd 
presence  of  Ihe  court,  may  l>o  puniiihi-d  sitnimarlly.  WheD  not 
so  coDimitted,  the  party  ehnrged  uiiiHt  lie  notified  of  the  acruRp- 
tion.  and  have  a  reasouable  time  to  make  a  defence,  and  the 
court  may  isiiue  a  warrant  direetetl  Renernlly  to  any  niarRhal 
re<]uirinK  Wm  to  brine  the  offender  before  the  court.  Where  a 
person  is  conimi(te<l  for  such  a  contemi't.  the  particular  circiinii 
.itatici'  of  his  offence  mast  be  set  forth  in 'the  mandate  of  com- 

C.   C.   P.,  H  10.  11^  L.   IteZ.  cb,  nil,   i  12SS:   L.   1901.   Ch.   4M.   J  IMO. 

17.  PreeedlKB   threr  >ectlonB  limited. 

Puuishment  for  a  c-outempt.  an  hei'eiu  prescribed,  does  not  bar 
an  indictment  for  the  same  offenee;  liut  where  a  penton  who  has 
l)een  ho  punished  is  convicted  on  wneh  an  indictment,  the  conrtn 
in  Kenteneing  him,  must  take  iuto  consideration  the  prevlonx 
pnniHhmeDt. 


I H,  Contempta   panliiliKble   clTlllr. 

The  court  has  power  to  punish,  by  fine  and  imiirisonwcnt,  or 
either,  a  iieelcet  or  violation  of  duty,  or  other  misconduct,  by 
which  a  riffht  or  remedy  of  a  party  to  a  civil  action  or  special 
nroeeeilinjr.  pending  In  the  I'ourt  may  he  defeated,  impaired, 
impeded,  or  prejudiced,  In  either  of  the  following  I'nses: 

1.  An  attorney,  counsellor,  clerk,  sherilT.  marshal,  coroner,  or 
other  person,  in  any  manner  duly  selected  or  appointed  to  per- 
form a  judicial  or  niiniHterlal  serviee,  for  a  misbehavior  in  his 
offlt'e  or  trust,  or  for  a.  wilful  neclect  or  Tiolntion  of  duty  therein: 
or  for  disobedience  to  a  lawful  mnudnte  of  the  court,  or  of  a 
jndee  thereof,  or  of  an  officer  authorized  to  perform  the  duties 
of  siii'h  a  judtce. 

2.  A  party  to  the  action  or  special  proceeding,  for  puttiun  in 
fictitious  boil  or  a  fii'titious  surety,  or  for  any  deceit  or  abuse  of 
a  mandate  or  proc'eeding  of  the  courl. 

3.  A  party  to  th:  action  iir  siiecinl  pmceedint;.  an  attorney, 
counsellor,  or  other  person,  for  the  non-pnymeot  of  a  sum  of 
money  ordered  or  adjuducd  by  Ihe  ntnn  to  1m'  pai<l.  in  a  case 
where  by  law  execution  niuuol  be  awarded  for  Ihe  collection 
of  such  sum;  or  for  any  other  disobiilience  to  ii  lawful  mnudnte 
of  the  court. 

4.  A  person  for  nssumiuB  lo  be  an  attorney  or  couuHi-llor.  or 
■ither  officer  of  the  court,  and  aclinK  as  such  wilhout  nuthorily: 
for  rescttiuF  any  property  or  person  in  the  custody  of  an  officer, 
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by  virtue  of  a  mandate  of  the  court:  for  unlAWfally  detaining 
or  fraudulently  prercntiug,  or  disabling  from  attendins  or  te*- 
tifyisg,  a  witnesB,  or  a  party  to  the  a.etion  or  special  proceed- 
iuK,  while  going  to,  remainioft  at,  or  returning  from,  the  siltiBg 
where  it  is  noticed  for  trial  or  heariug:  and  for  any  other  nnJaw- 
fnl  interference  with  the  pFOceedinire  therein. 

5.  A  person  subpoenaed  as  a  nitness,  for  refuBing  or  neglect- 
ing to  obey  the  Riibpoene,  or  to  attend,  or  to  be  swom  or  to 
answer  bb  n-ltnesB. 

li.  A  pprson  duly  notified  to  attend  as  a  juror  at  a  term  oF 
the  court,  for  improperly  conversing  with  a  party  to  an  action 
or  special  proceedluir.  to  be  tried  at  that  terni.  or  with  any  other 
[HTWiu  in  relation  to  the  merlta  of  that  action  or  special  pro- 
ceeding; or  tor  receiving  a  commnnlcation  from  any  other  person. 
in  relation  to  the  jnerits  of  such  an  action  or  special  proceeding. 
without  immediately  disclosing  the  same  to  the  conrt. 

7.  In  any  other  case  where  an  attnchraent  or  any  other  pro- 
ci>eding  to  punish  for  a  contempt,  has  been  asually  adopted  and 
pructii'ed  iu  a  conrt  of  record,  to  enforce  a  civil  remedy  of  a 
'  party  to  an  action,  or  special  proceeding  in  that  cOurt,  or  to  pro- 
tect the  right  of  a  party. 
C.  C.  p..  I  U:  h.  1882.  cb.  *10.  I  1288;  L.  1901.  cb.  ««,  |  13BB. 

f  O.  Froceasi  wkrre  aeri-lce  may  be  made. 

The  court  shall  have  power  to  send  its  process  and  other  man- 
dates  in  an  action  or  special  proceeding  of  which  it  has  jurisajic- 
tion  to  any  part  of  the  city  of  New  York  for  service  or  execntion- 
and  to  enforce  obedience  thereto,  and  the  power  and  authority 
of  said  court  extends  to  the  whole  of  said  city  of  New  York, 
without  limitation,  except  as  expressly  prescribed  in  this  act 

L.    1901.   ch,   469,    t  1888. 

I  lO.  Jnatlce  (o  adnlBlater   oaths,  «t   cetera. 

The  justices  of  said  court  may,  in  the  city  of  New  York,   by 
virtue    of   their   offlce,    administer   oaths,    take    depositions    and 
,  acknowledgments,  and  certify  the  same  in  the  manner  and  with 
like  efEect  as  justices  of  courts  of  record. 
L.  1001,  cb.  MS.  I  1319. 

til.  Board   of  Jastfcea. 

The  justices  of  said  court  shall  constitute  the  board  of  jnstieea 
of  the  municipal  court  and  discharge  tiie  faDCtlona  thereof. 
They  may  elect  a  president  from  their  own  numt>er  and  at 
pleasure  remove  him  and  elect  a  succeseor.  All  meetings  of  said 
hoard  shall  he  public  and  all  proceedings  shall  be  recorded  in  its 
books  of  minutes,  by  its  secretary  and  shall  be  preserved.  Such 
board  may  designate  a  clerk  of  said  court  for  one  of  said  districts 
to  act  as  secretary  of  said  board,  and  from  time  to  time  substi- 
titte  another  and  fix  a  compensation  to  be  paid  tor  such  service. 
tint  exceeding  the  sum  of  Gve  hundred  dollars  per  annum.  8nch 
board  shall  eslahli.<ih  public  rules  rclatire  to  its  meetings,  which 
as  far  as  possible  shall  be  held  at  regular  times,  to  the  keeping 
and  preservntinn  of  its  minutes  and  to  the  public  Inspection  o( 
the  same  under  the  care  of  the  secretary  at  reaBOoable  tittKO. 
L.  1001.  ch.  466,  I  13T4. 
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I  12.    lAm'd,  IftOS.)      BoBxd  to  mtaJtc  rales. 

Said  board  of  justices  shall  adopt,  and  trom  time  to  time  may 
amend  or  add  to  rules  relating  to  the  following  Bubjects; 

1.  As  to  the  houDt  nt  which  court  shall  be  opened  on  each  day, 
and  what  offlcera  shall  be  in  nttendauce. 

2.  As  to  the  order  of  biisineis  and  matioer  of  its  discharge. 

3.  As   to   the   manner   in   which    the   clerks,    assislant    elerks, 
stenographers,  interpreters,  atteodants  and  employees  shall  per- 


e  of  order  in  and  elwut  the  courts  and 

officers  (hereof. 

5.  As  to  the  furtiiK  niid  practiiv  in  »nicl  court. 

6.  [Adtfrd.  IINKC.]  Ah  Io  a  calendar  in  each  district  of  actions 
reserved  geiiernlly.  to  wbicti  actions  may  be  transferred  notwith- 
standing the  provisiotiH  of  neetion  one  hundred  and  ninety-three 
and  one  hundred  and  ninety-four  of  this  act. 

L.  1901.  eh.  4es,  I  13TB;  L.  1003, '  ib.  SW.    In  effitt  Sept.   I,   1903. 

I   13.   Coapt)  br  whoB  beld. 

A  justico  of  the  municipal  court  of  the  city  of  New  York  shall 
hold  court  in  the  district  for  which  he  was  elected  or  appointed 
111  fill  a  vacancy,  but  if  a  vacancy  exiKtH  or  the  illnesH  or  inability 
of  any  Justice  prevents  his  attendance  any  other  justice  of  said 
court  may  hold  court  in  said  diotriet  and,  if  at  any  time  before 
or  after  the  commencement  of  the  trial,  it  shall  appear  to  the  sat- 
isfaction of  the  justice  Ihat  ho  is  n  necessary  witness  in  the  trial 
of  the  cause,  or  otherwise  distiunlified  to  try  the  same,  he  shall, 
by  an  order  entered  in  the  cause,  order  the  same  and  the  papers 
in  the  same  to  be  transferred  to  an  adjoining  district. 

I    14.  Concur  re  nee  of  majority. 

The  concarrenee  of  a  majority  of  all  the  members  of  said  board 
shall  be  nei'csHary  to  adopt  any  resolution  thereof, 

i  IS.    Apllons  msy  be  contlnned  before  another  Jniitlee. 

The  trial  of  an  action  or  special  proceeding  may  he  continued 
from  day  to  day,  or  from  one  day  to  any  other  day  or  days  nntll 
the  same  is  finished.  A  special  proceeding  commenced  before  one 
justice  may  be  continued  before  any  other  justice  having  juris- 
diction of  the  subject-matter,  the  same  as  though  it  had  been 
originally  commenced  before  him,  A  transcript  of  any  proeeeil- 
ings  had  before  either  of  said  justices,  or  of  any  paper  filed  with 
the  clerk,  or  of  the  minutes  of  any  testimony  taken  by  or  before 
said  Justice,  certified  by  the  clerk  or  said  justice  to  be  correct, 
shall  be  presumptive  evidence  of  the  facts  therein  contained. 

(  lO.  Deatb  OP  rentoval  of  Jastiee  not  to  Impair  proeeed- 
iBKUt,  el  cetera. 

No  process,  action.  Judgment,  execution  or  proceeding  shall 
abate  or  be  discontinued  by  reason  of  the  death,  removal  from 
ofBce.  or  vacancy  in  ofllce  of  any  justice,  but  the  respective  suc- 
cessor in  ofliiM;  of  the  said  justice  shall  proceed  to  hear,  try. 
determine  and  give  judgment  in  and  uiion  the  same,  and  upon 
all  matters  and  Ihingx  pendintt  before  ami  undecided  or  not  acted 
upon  or  indorsed  by  their  predecessors  in  office,  with  the  same 
powers,  jurisdiction,  and  authority,  as  their  predecessors  had. 

L.  180T.  cb,  3M;  L.  1S8Z,  ch.  110,  {  1300. 
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I  IT.  CoBFl)  Where  held. 

The  said  eourt  shall  bv  hold  in  each  of  the  diatricts  by  a  jnstice 
of  Baid  eourt,  at  the  plat-ea  provided  bj-  the  commissioners  of 
the  sinking  fuud,  aud  in  accordanre  n-ilh  Inw,  nt  such  boon  in 
every  judicial  da;  or  so  often  ns  the  board  of  justices  of  the  nm-  • 
uieipal  court  shall  direct,  and  must  continue  in  seBsion  so  long  as 
the  i>ubiie  Interest  rei^uires;  aud  it  shall  be  the  duty  of  the  com- 
niiHsiouers  of  the  sinking  fund  ta  provide  a  suitable  plare  for  the 
lioldiuK  of  snid  court  in  each  of  enid  districts,  provided  that  more 
tliau  one  plai'e  for  holding  ntich  conrt  nay  be  provitled  at  any 
(inie  lifter  this  act  takes  effect  lu  any  district,  if  the  said  board 
of  jUHliccH  shall  certif;  that  the  public  convenience  requires  anch 
additional  number  of  places. 

L.  1882,  ch.  <10,  I  1281;  h.  lOOl,  ch,  109,  I  13T1. 

|l«,  SrslH. 

TliP  said  court  in  each  district  shall  have  oOicial  seals  furnished 
at  tile  expense  of  the  city,  on  wbiib  shall  be  engraved  the  ann*< 
ot  Ihe  state  of  New  Yorit,  "  Borough  of  Manbnttan  "  (or  what- 
eviT  Ihe  borough  may  be),  "  First  District  "  (or  whatever  the 
diKtrict  may  be),  but  nothing  her^n  contained  shall  authorize 
sn<h  court  to  issue  certificates  of  naturalisation. 

L.  1S82.  cb.  410,  I  1293;  L.  IMl,  cb.  40S.  I  1S7Z. 

I  Itt.  ArcesB  to  eonrt-h  oniieB. 

The  Justices  of  said  court  shall  hav.e  access  and  possession  of 
the  <'o urt -bouses ;  nntl  it  shall  be  the  duty  of  the  board  of  alder 
men  of  the  city  of  New  York  and  its  severai  ofBeers  ehargeil 
with  duties  iu  that  behalf  to  supply  aud  pay  for  whatever  may 
be  nei'j'ssary  for  the  tmnsactii  n  of  the  business  of  said  court. 
and  the  justices  thereof,  and  to  supply  all  proper  accommoda- 
tions, books,  stationery  and  furniture,  and  to  pay  all  salaries. 
<-ompenHations  and  eKpenses  and  disbursements  herein  authorised, 
and  the  board  of  estimate  and  apportionment  shall  annually 
inclnde  in  its  final  estimate  such  sums  as  may  be  necessary  to 

L.  looi.  cb.  *iic  I  laso. 
!UO.  Code,   ralPB  of  anpreme   eonrt  applleablet  Trkca. 

The  provisions  of  the  code  of  civil  pniecdure  and  rules  and 
regulations  of  the  supreme  court  as  they  may  he  from  time  to 
time,  shall  apply  to  the  munldpal  court  aa  far  as  the  same  can 
lie  made  applicable,  nnd  are  not  in  conHlct  with  Ibe  provisions  of 
this  act:  in  ciise  of  such  conflict  this  act  shall  govern. 
L.  Wil,  ch.  400,  I  13TT. 
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mttnictpaIj  court  act. 

TITLE  n. 
Actions;  sniuinoiis;  parties. 


td>T  bo  annnlli^  ■■  In 
wb?re  ptninlllT  or  dt-f 
n  favor  of  petiriouor. 


„     .        .- icipnl  court  hss  juriB- 

(JiPtion  must  be  brought: 

1.  In  a  district  in  which  .eithpr  the  plaintiff  or  il^fenOaDt  or 
onp  of  the  plaintiffs  or  onu.  of  the  defendants  residea,  unle»s  all 
the  plnintiffs  or  all  tbe  defendantK  reside  out  of  thi-  city  of  Xi-w 
York,  in  which  case  the  action  or  proceeding  raaj-  be  brought  in 
said  court  in  anj-  district. 

2.  If  the  defendant  be  a  corporation  created  by  law.  in  n  dis- 
trict in  u'hlch  the  plaintiff  or  either  of  the  plaintiffs  resides,  or 
in  which  (if  it  be  a  corporation)  it  transacts  its  Bcnpral  hnainess 
or  keeps  an  office  or  hnii  an  ajreney  established  for  the  transac- 
tion of  buRiness  or  is  establlHhfd  by  law,  ejicept  the  corporation 
of  the  city  of  New  York,  which  may  siio  or  be  sued  in  any  dis- 
trict, except  as  prorided  for  in  HubdiTision  Atp  of  this  aectJon. 

3.  By  plaintiffs  not  residintr  in  the  city  of  New  York,  in  the 
district  in  which  the  defendant,  or  one  of  the  defendants  reRides, 
and  ajtainst  a  defendant  or  defendants,  not  residing  in  said  city, 
in  the  district  in  which  the  plaintiff  or  one  of  the  plaintiffs 
resides:  bnt  where  all  the  parties  reside  out  of  said  eity,  the 
action  may  be  brought  in  any  district.  No  person  who  shall 
have  a  place  in  said  city  for  the  regular  transaction  of  husiness 
shall  l>e  deemed  a  non-resident  under  the  provisions  of  this  act. 

4.  If  the  district  in  which  the  action  or  proceeding  Is  brought 
is  not  the  proper  district,  the  nction  may,  notwithstanding,  be 
tried  therein,  unless  the  action  Is  transferred  to  the  proper  dia- 
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trict  before  trial  npon  demanil  of  the  defendant  made  npOD  or 
before  the  joinder  of  Issue  in  writiug  or  in  open  court,  followeil 
by  tlic  rouHent  of  the  pluiutilT,  given  in  like  manner,  or  the  order 
of  the  court.  The  demand  nitiHt  xppvity  the  district  to  which 
defendant  rcquireH  the  action  to  be  transferred.  The  court  mast 
make  xuch  order  when  the  district  in  which  the  action  or  pro- 
ceeding in  brought  is  not  the  proper  district,  as  specified  in  this 
Hcction  or  the  neit  oue,  i(  sneh  demand  be  made. 

5.  All  actions  by  or  on  behalf  of  the  cit;  of  New  York  to 
recover  a  penal t.v  or  fine  for  a  violation  of  any  corporation 
ordinance,  when  the  amount  of  such  penalty  or  fine  ahall  not 
exceed  fire  hundred  doUaM,  must  be  brought  in  the  district  in 
which  the  violation  of  such  ordinance  happened  or  occnrred. 
Awl  all  actiona  to  recover  a  penalty  or  fine  for  a  violation  of  any 
provision  of  the  sanitary  code  or  of  any  rejtulation  ot  the  fire 
coraniissioner  op  of  any  lows  or  ordinances  which  cither  the 
health  or  the  fire  department  ia  authorized,  empowered  and 
cspeciall.v  charged  to  enforce,  where  the  smonnt  of  such  penalty 
or  tine  shall  not  exceed  five  hundred  doUam,  must  be  bronght 
in  the  diatrict.  in  which  such  violation  happened  or  occurred. 

L.    1901,   Qb.   MO,   I  13T0. 

lira.  Acllont  hoiT  commenced. 

Au  action  brought  in  the  municipal  court  of  the  city  of  New 
York,  must  be  commenced  by  the  aervice  of  a  summons,  or  the 
voluntary  appearance  of  and  joinder  of  issues  by  the  parties. 

L.  ]§S2.  ch.  410,  I  1286. 

I  ST.   Sammonai  req«l«ll«a. 

The  aummona  must  be  addressed  to  the  defendant  by  name,  or 
if  his  name  lie  unknown,  by  a  Sctitious  name,  and  must  aummou 
him  to  appear  before  the  court,  at  the  court-room  thereof,  and  at 
the  time  specified  therein,  to  answer  the  complaint  of  the  plaintilT. 
and  must  slate  the  amount  (or  which  the  plaiotifE  will  take  judg- 
ment if  the  defendant  fall  to  appear  and  answer;  it  must  be 
issued  nnd  anljscrilied  by  the  clerk  of  the  court  in  the  district 
out  of  which  the  same  is  issued,  or  by  his  assistant  in  the  name 
of  such  clerk,  except  as  provided  in  aectJOD  twenty-five  of  thia  act. 

L.  18«,  oh.  *I0,  I  12M. 


s  being  properly  filled  o 
MI'NICIPAI.  COURT  OP  THE  CITY  OP  NBW  YORK, 
Borongh  of  •         .  district 


plalntitr, 
against  >  8nmmons, 


defendant. 
To  the  above  named  defendant: 

You    are    hereby    summoned    and   required    to   appear    in    this 
action  in  the  municipal  court  of  the  city  of  New  York,  borough 


MUNICIPAL  COURT  ACT. 

of  district.  In  the  court  rcMtm  thereof, 

at   ,  iD  tbe  city  of  New  lork,  on  the da;  ot 

U),  . ,  at o'clock  in  the  forenoon,  to  answer 

the  complaint  of  tbe  plaintiff  In  tbis   action,   who,   If  yon   then 
fail   to  appear  and   answer  will   take  judgment  against  fon   for 

the  iiim  of dollars,  with  interest  from  the day 

of    ID..,   together  with  the   coats  of   this   action. 

Dated,  New  York 19.  .. 

aerk. 

f  aD.  8aB>B>*Ka|  eitrpi>rBtl*B  «*■■■«!  BBKy  laave,  ct  cetera. 

In  any  and  all  actions  brought  in  the  name  of  the  city  of  New 
York,  or  of  any  department,  board,  or  otBccr  thereof,  hy  the 
coriKiratiOQ  counsel  of  the  city  of  N'cw  York,  as  attorney  for 
aaid  city,  or  said  department,  board  or  officer  thereof,  to  recover 
a  penally  or  penalties  for  tbe  violation  of  any  lawH  or  ordinance, 
the  summons  may  be  issued  out  of  Bnid  court  by  the  corporation 
eounxel  in  his  own  name  without  the  Home  being  subscribed  by 
the  clerk  of  the  court  where  such  action  or  actions  are  brought. 
and  in  such  actions  the  corporation  couohoI  shall  not  be  required 
to  pay  to  the  clerk  of  the  court  tbe  fees  lu  the  action,  but  shall 
urconnt  therefor  to  the  city  treasury  and  shall  cnllect  the  same 
from  th,e  defendant,  when  judgment  is  recovered;  and  no  fees 
or  costs  shall  be  demanded  of  the  aald  the  city  of  New  York 
or  any  board  or  officer  thereof  in  any  aoeh  snit  or  proceeding. 
L.  1»01.  ch.  4M,  I  138*. 

I  30.  Service;  nllaa. 

An  action  shall  be  deemed  eomtneneed,  at  the  time  the  anm- 
mons  is  actually  delivered  for  service.  If  the  marahal  or  other 
person  having  the  summons  to  serve,  cauiint  find  the  defendant 
BO  as  to  serve  him  therewith  as  required  by  this  act,  be  mnst 
"       .,  and  the  clerk  shall,  nt  the  request  of  the  plaititiir,  :" 


retam  day  me 

IS,"  until  the  defendant  la 

served. 

I  SI.  Method  of  aerTloc. 

The  summons  must  be  served  as  follows: 

1.  If  an  action  be  against  a  corporation,  by  delivery  of  a  copy 
to  the  president  or  other  head  of  the  corporation,  or  to  tbe  serrc' 
tary,  cashier,  or  managing  agent  thereof,  but  when  no  snch  ofRrer 
reaides  in  the  city,  to  a  director  resident  therein. 

2.  If  against  a  minor  under  the  age  of  fonrtf<en  years,  by 
delivery  of  a  copy  to  such  minor,  and  niso  to  his  father,  mother 
or  guardian,  or  If  they  be  not  within  tbe  city,  then  to  any  peroon 
bavin^  the  care  or  control  of  said  minor,  or  with  whom  he  resides, 
or  in  whose  service  he  is. 

3.  If  against  a  person  Judicially  declared  to  be  of  unsound 
mind,  or  incapable  of  conducting  his  own  nfTairs  in  conse<|nence 
Of  habitual  drunkenness,  or  for  nn.v  other  cause,  and  for  whom 
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a  committee  hoa  becu  nppolnted.  by  deliTery  of  a  eopy  to  auch 
i-oDimittce  and  of  the  defendaot  personaUy. 

■1.  la  all  other  cases  to  the  defeuiiaut  personally,  except  as  in 
thiH  net  otherwise  spe^^ially  provided. 

I„  [»«,  ch.  410.  I  1000. 

tXt.  Order  for  BCFTlee  of  UKamanB)  whea  deteadaat  >*t 

An  order  for  the  service  of  a  giimmons  upon  a  defendaot 
residing  witbip  the  city,  may  l>e  made  by  the  court  in  the  dis- 
trict in  which  an  action  is  bruught  after  an  alias  summoDR  has 
Ih-cu  dnly  issued,  upon  satisfactory  proof  by  the  affidavit  of  a 
pi-rsoD  not  a  party  to  the  action,  aod  the  return  of  a  marshal, 
that  proiier  awl  diligtut  effort  has  betn  made  to  serve  the  sum- 
nious  upon  the  defendant,  and  that  the  place  of  his  sojourn  can- 
not lie  found,  or  if  he  is  within  the  city  that  he  avoids  service 
so  that  personal  service  could  uot  be  made. 
C.  C.  v.,  I  435. 

(  as.   Hon  Biicb  service  mn-t  be  nuAdc. 

The  onler  must  direct  tliat  the  service  of  the  Rummons  be  made, 
by  leaving  a  copy  thereof,  and  of  the  order,  at  the  residence  of 
the  defendant,  witli  a.  person  of  proi>er  age,  if  upon  reasonable 
niiplicatiou,  admittance  can  be  obtained,  and  such  person  found 
who  will  receive  it:  or,  if  admittance  cannot  be  obtained,  nor 
such  a  iwrson  found,  by  affiTing  thi^  same  to  the  outer  or  other 
door  of  the  defendant's  resLdcn<'e.  nud  by  depositiug  nnotb^r 
(■r)py  thereof,  pr(i|H'rly  enclosed  in  n  post-paid  wrapper,  addresi^ed 
to  him.  nt  his  place  of  residence.  In  a  post-olRce  in  the  boronf;l> 
ill  which  lie  resides:  or  upon  proof  being  made  by  affldavit  that 
tio  such  rf'nidence  can  be  found,  service  of  the  summons  may  be 
luiiclc  in  Kiii'h  manner  ns  the  court  may  direct. 


{  :t-t.  Paprm  to  be  Hied*  proof  of  aerTloe. 

The  order,  and  the  papers  a[)on  which  it  was  granted,  must  be 
tiled,  ami  Ihe  service  must  be  made,  not  less  than  six  days  before 
llie  return  da.v  of  the  summons:  otherwise  the  order  becomes 
iimiierative.  On  liling  an  afndnvit  showing  service  according  In 
the  order,  the  summons  is  deemed  served  and  the  same  proceed- 
iods  mny  lie  taken  thereupon,  as  if  personal  service  thereof  had 

I u  mii'li'  I'Nccpt  th.1t  no  execution  against  the  person  shall  issne 

upon  a  jiiilcuu'iit  obtained  after,  such  service. 


S  .'tn.  Defendant  when  alloived  to  defend. 

Wlu're  the  summons  is  serveS.  pursuant  to  an  order  made  as. 
hc'i'ciu  prcsiTiliiil,  niiil  the  defendant  so  served  does  not  appear. 
hi-  cir  liis  rc'jircnentntive  must  upon  good  cause  shown  and  upon 
just  lemis  be  allowed  to  defend  thif  action  at  any  time  witbtu 
<i.\  mouihs  after  personal  service  of  written  notice  thereof;  or  if 
such  notiiH-  has  not  lieen  served,  within  t\vii  years  after  the  entry 
Df  ihe  judgment.  If  Ihe  defense  U  surcessful,  and  the  judgment, 
nr  nuy  part  thereof  has  been  collectwi  or  otherwise  enforced. 
auch  rc^tilutjon  may  tbereuiHin  l>e  compelled  as  the  court  directs, 
but  (be  title  to  progierly  sold,  to  n  purchaser  in  good  faith  by 
1826 
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c.  c.  P.,  i  Ua. 

IS0.  Who   mar  Kcrve   BninBioBii,   et   cetera. 

The  piiuinion^,  Hud  iu  a  proiier  cane  a  cop;  of  the  comiilAlnt,' 
or  a  preocpt  id  Huiiimary  proctedingR,  mnj  b«  e^rved  by  u  luiirHliiil 
iir  by  any  person  not  a  purty  to  the  netion,  who  ia  oyer  the  age 
of  oif-hte^D  years.  Proof  uf  service  by  such  persim  other  than  a 
marshal  must  l>e  maile  by  his  aHldnvit  which  miiKt  Rtnte  the  t>ar- 
ticutar  place,  time,  and  mniiner  of  service,  anil  that  the  alllaiit 
knew  the  person  so  serred  to  b«  the  punion  mentioned  and 
described  in  the  summonE  «s  defendant  therein. 
L.   1883,  ch.  «io,  I  1301. 

t  37.  RetBH  dar- 

The  return  day  mentioned  Id  the  samtnone  mn«t  not  be  more 
than  twelve  days  from  Its  date  and  CNcept  in  the  case  where  an 
order  of  arrest  had  been  issued,  mnrt  be  served  at  least  six  dnys 
before  the  time  of  apearnoce. 
L.   1881.  ti.  410,  I  1298. 

f  88.  iKdoraement  upon  avniMiaBa, 

In  an  action  to  recover  a  penalty  or  forfeiture  given  by  a 
stntnte  or  ordinance  if  a  copy  of  the  i-omplaint  ia  nut  delivered 
to  the  defendant  with  a  copy  of  the  snninionK,  a  Kenoral  reference 
to  the  ntatnte  or  ordinance  iniiat  be  indorxed  upon  the  copy  of 
the  summons  ao  delivered  In  the  fnlliiwing  form:  "  AeeordinR 
to  the  provisions  of,"  et  cetera;  adding  such  a  [lescriptian  of  the 
stalnte  or  ordinance  as  will  identify  it  with  convenient  eertainty, 
nnd  also  specifying  the  section  if  penalliex  or  forfeitures  are 
sriven,  in  different  sections  thereof,  for  different  acts  or  oinlHsions, 
nnd  the  proof  of  service  of  Bueh  snmmona  miiHt  Bhow  that  the 
copy  served  on  the  defendant  likewise  had  such  Indorsement 
thrreon. 

O.  C.  p..  1 18(17. 

f  80.  lKd»rBenient  upon  ■nmnOMt  irkFrc  exeentlon 
acala**  tlie  peraon  may  be  Isaned. 

In  an  action  where  an  execution  may  innue  aicainst  the  person 
upon  a  indgment  rendered  iu  favor  of  the  plnintifT.  nnless  a 
verified  complaint  is  nerved  with  the  summons,  a  tcenoral  refer- 
eree  to  that  fa<'t  must  be  Indorsed  by  the  clerk  npon  the  snm- 
mons  HUd  upon  the  copy  to  be  served  on  defendant  in  the  follow- 
ing form;  "  Plaintiff  claims  defendsnt  is  liable  to  arrest  and 
imprisonment  in  this  ease,"  In  the  event  of  there  being  no  snch 
indorsement,  do  execution  against  the  person  shall  issue,  and  the 
proof  of  serviee  of  such  summons  must  show  that  the  copy 
H>rved  on  the  defendant  likewise  bad  socb  indorsement  upon  it. 

[N«r.l 

IdO.  Parllea)  appenruec  of. 

A  party  to  an  action  la  the  municipal  court  of  the  city  of  New 

York,  who  la  of  mil  age,  may  appear  and  prosecute  ot  deleod  the 
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flame.  !□  person- or  b.v  an  sltorner,  at  hii  election,  nolesB  he  bas 
been  judicially  declared  tn  l>c  inrampeteat  to  manage  his  affain. 
C.  C.  p.,  I  38W;  Ke.  ■!».  L.  1882.  cb.  410.  {  UM. 


before  thp  sunimoiis  Is  Issued,  npoti  the  appiicstioa  of  the  infaDt, 
if  he  be  of  the  age  of  fourteen  .vears  or  upwards;  if  uoder  tbat 
nge,  ii|>on  the  application  of  some  relative  or  frioud.  The  coo- 
xent  Iq  writing  of  the  guardian  to  be  appointed  and  to  he  respon- 
sible for  costs.  If  he  fail  in  the  action,  must  be  Gled  with  the  clert 
of  the  court.  In  the  district  in  which  the  action  is  brought,  except 
In  cases  where  a  free  summons  is  provided  for  by  this  act. 

2.  After  the  Borvice  and  return  of  a  summons  afrsiust  an  Infant 
defendant  no  other  proceedings  shall  be  taken  In  the  action,  nntil 
a  person  has  been  appointed  to  appear  aa  his  guardian  for  the 
purpose  of  the  action.  Upon  (he  nomination  of  the  defendani. 
the  court  must  appoint  a  proper  person  for  that  purpoxe.  It  the 
defendant  does  not  appear  upon  the  return  ot  the  xammons,  or 
If  he  neglects  or  refuses  to  nominate,  the  court  may,  on  the  appli- 
cation of  the  plaintiff,  appoint  any  proper  person  as  his  gnardian. 
The  written  consent  ot  the  pernon  so  n|>pointed,  must  be  filed 
with  the  clerk  of  the  court  before  his  appointment.  The  guardian 
so  appointed  is  not  responsible  tor  any  costs. 

C.  C.  F.,  I  2888;  L.  ISSZ,  cb.  410,  |  12SS. 

142.  P«r(l«K|  iTho  max  be  )otned. 

Parties  plaintiff  or  defendant  ma;  be  joined  as  follows: 

1.  All  persons  having  an  interest  in  the  subject  of  the  action, 
and  in  obtaining  the  judgment  demanded,  may  be  joined  as  ptain- 
liiTs,  except  as  othei-wise  expressly  prescribed  iu  this  act. 

2.  Any  i>orson  may  be  made  a  defendant  who  has  or  claims 
an  interest  in  the  controversy  adverse  to  the  plaintiff,  or  who 
is  a  necessary  party  defendant,  for  the  complete  determination 
or  settlement  of  a  cjuestion  involved  therein,  except  as  other- 
wise expressly  prescribed  in  this  act, 

U,  Every  action  mast  be  prosecuted  in  the  name  ot  the  real 
party  in  interest,  except  that  an  executor  or  administrator,  a 
t.rualee  of  an  express  trust,  or  a  person  expressly  authorised  by 
stiitute,  may  sue,  without,  Joining  with  him  the  person  for  whoee 
benefit  the  action  ia  prosecuted.  A  person,  with  whom  or  in 
wliose  name,  a  contract  is  made  for  the  benefit  of  another,  is  a 
trustee  of  an  express  trust,  within  the  meaning  of  this  section. 

4.  In  an  action  or  special  proceeding  a  married  woman  appears, 
prosecutes  or  defends  alone  or  joined  with  other  parties  as  if  she 
was  single.  It  is  not  necessary  or  proper  to  join  her  hnsband 
with  her  as  a  party  in  any  action  or  special  proceeding  afTecting 
her  separate  property.  The  husband  is  not  a  necessary  or  proper 
party  to  an  action  or  S|ieeial  proceeding  to  recover  damages  ti> 
the  person  or  estate  ot  his  wife,  and  all  sums  that  may  be 
recovered  in  such  actions,  or  special  proceedings  shall  be  the 
aeparnte  property  ot  the  wife.  The  husband  is  not  a  necessary 
or  projter  party  to  an  action  or  spedal  proceeding  to  recover 
damages  to  the  person,  or  estate,  ot  another  on  account  of  Oie 
wrongful  acts  of  his  wife  committed  without  his  instigation. 
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5.  Two  or  more  persons,  Beveraity  liable  apon  the  same  written 
instrument,  including  the  parties  to  h  bill  of  exchanRe  or  a 
IironiisBory  note,  whether  the  action  is  brought  upon  the  instru- 
ment.  or  by  a  party  thereto  to  recover  against  other  parties  liable 
OTer  to  him;  may.  all  or  any  of  them,  be  iaeluiied  bh  defendants 
in  the  aaine  action,  nt  the  option  of  the  plaintiff,  and  the  joinder 
of  a  person,  as  defendant  in  an  action,  with  another  person  as 
prescribed  in  this  section,  does  not  effect  hia  risbt.  to  any  order 
or  other  relief,  to  which  be  would  have  been  entitled,  if  he  had 
been  separately  sued  in  the  action. 

0.  0.  P.,  H  440-467,  3S4T. 

1 48.  AppllcBttnn  of  this  artlole  to  d«f«ndajita  Ivlatir 
Iteblc. 

The  iBHt  section  does  not  affect  a  defense  or  other  objection  of 
a  defendant,  growing  out  of  the  failure  to  join  in  the  action  two 
or  more  persona  jointly  liable;  and  an  regards  the  other  parties 
to  the  action,  persons  jointly  liable  are  regarded  as  one  party, 
for  eyery  purpose  contemplated  by  that  section. 
C.  C.  P.,  |«7. 

144.  Wkere  emplarce  I"  P"rty. 

When  an  action  is  brongbt  hy  an  employee  against  an  employer 
for  aeryices  performed  by  such  employee,  male  or  female,  the 
clerk  of  the  said  mnnicipal  court  In  the  district  in  which  the 
action  is  brought,  shall  issoe,  a  free  sammons  when  the  plaintiffs 
demand  is  less  than  fifty  dollars  and  the  plaintiff  is  a  resident 
of  the  city  of  New  York,  and  proof  by  the  piaiutiETs  own  affidavit 
that  he  has  a  Kood  and  meritorious  cause  of  action  and  of  the 
nature  of  such  action  and  of  said  plaintiff's  residence,  nnd  . 
whether  previous  application  therefor  has  been  made,  shall  l:ie 
dniy  presented  to  and  filed  with  the  clerk  of  the  municipal  court 
where  such  action  shall  be  brought  and  he  shall  not  demand  or 
recclTe  any  fee  whatsoever  from  the  plaintilT  or  his  agents  or 
attorneys  in  such  action,  unless  the  plaintiff  shall  demand  a  trial 
jury.  In  which  case  the  plaintiff  must  pay  to  the  clerk  of  the 
municipal  court  where  such  action  nball  be  pending  the  sum  of 
fonr  dollars  and  fifty  cents. 

L.   ISM.   rh.    410.  I  1418;   L,   188T,   ch.   387. 

I  4S.  1Vko  mST  petition  tor  l*«ve  to  pv*BFe>tr  ■■  a  poor 

A  person  whether  an  adult  or  infant,  who  alleges  that  he  has 
a  cause  of  action  against  another  person,  may  apply  by  petition 
to  the  court  for  leave  to  prosecnte  as  a  poor  person,  and  to  hove 
an  attome.v  and  counsellor  assigned  to  conduct  bis  action. 
C.  C.  P.,  HM, 

I4A.  CoBtenta  of  petillon. 

1.  The  nature  of  the  action  bronght  or  intended  to  tie  brought. 

2.  That  the  applicant  is  not  worth  one  hundred  dollars,  besides 
the  nearint:  apparel  and  furniture  necessary  for  himself  and  his 
family,  and  the  subject  matter  of  the  action  and  whether  he 
has  made  any  previous  application  for  leave  to  sue  as  a  poor 
person.     It  mast  be  venfied  by   the  applicant's   affldavit,   unless 
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the  agiplicnDt  Ih  an  infnnt  iiniler  thp  age  ot  fontt^en  y«ant.  and 
in  thni  raH«>  b.v  the  nffitlavit  of  his  guHrdian  appomtrt]  id  iwhI 
action,  and  tinplinrted  by  a  cprtiGcate  oF  a  oounsollor  at  law  ti> 
th?  ^fffct  that  he  bax  i^KHmined  tbp  can^  and  is  of  the-  opintijn 
that  the  nppHcant  han  a  )tood  rnnse  nf  aotion.  The  petitiOD  may. 
howpTpr,  be  T«frified  before  the  clerh  or  nHxiataDt  clerk  o(  *au1 
municipal  court  in  the  dintrict  in  wbieb  the  arlion  is  bmueht, 
nnd  the  certifieate  of  ftaid  clerk  or  asaistant  clerk,  that  he  has 
inquired  into  the  fncts  of  the  oaae  and  that  iu  hia  opinion  the 
plalnlifF  ban  a  prima  facie  caiiae  of  action,  xhall  have  (he  bsdif 
force  and  effect  as  the  certificate  of  an  attorney, 
c.  c.  P..  I  «!). 

1 47.  Order    an^    petttloB    to   be    Uledi    ^ben    c4>Bii>el    a»* 

The  conrt  to  which  the  petition  ia  preaented,  if  satinfied  of  the 
truth  of  the  facts  allei^.  and  that  the,  app) leant  hns  a  good 
cause  of  action,  moj'.  by  order,  which  may  be  endoreed  on  peti- 
tion, admit  him  to  proaecute  aa  a  poor  person,  and  where  there 
ia  a  certificate  of  a  counsellor  at  law.  as  preacribed  in  the  last 
section,  may  anaiicn  to  him  an  attorney  and  counsel  to  proaectlle 
hia  action,  who  must  net  therein  without  mmpensatiou.  Snch 
petition  and  order  must  be  file<l  with  the  clerk  of  the  conrt  in 
the  diatrict  In  which  the  action  in  brought. 
c.  c.  p.,  I  *ao. 

I4H.  Wben  len.Te  mar  be  naniilled. 

If  the  peraon  so  admitted  is  Kuilly  of  deception  in  the  petition 
or  of  improper  conduct  iu  the  prosecution  of  the  action,  or  of 
wilful  or  uuneceasary  delay,  the  court,  may  in  ita  dlaoretion. 
annul  the  order,  admitting  him  to  proaecate  as  n  poor  person: 
and  he  ahull  thereafter  be  deprived  of  all  the  priFilcfres  conferred 
thereby. 

O.  C.  p.,  i  492. 

1 40.  Wbea  defeadant  aiaT  defead  am  a  poor  pcraaa,  «^ 
eetpr». 

A  defendant  In  an  action  in  said  court  may  petition  the  court 
in  nhich  the  action  ia  pending  for  leave  to  defend  the  action  as 
11  poor  person,  and  to  have  an  attorney  and  counBellor  aasi|-ned 
to  conduct  his  defenae;  aa  follows: 

1.  By  an  oral  a|>pHcation  made  in  open  court,  by  defendant,  on 
the  return  day.  nnd  a  atatement  under  oath,  of  the  same  matters. 
respectinsr  hia  ability  aa  are  rei|uired  to  he  contained  in  a  petition 
for  leave  to  prosecute  aa  n  iJoor  penson;  or 

2.  By  a  petition  verified  before  the  clerk  or  Bsaistant  clerk, 
accompanied  by  hIa  certificate  relating  to  the  defense  in  the  mime 
manner  as  pri'scrihed  in  section  forty-two  of  this  act;  or 

.S.  By  a  verifietl  petition  aupported  by  a  certificate  of  a  coun- 
sellor at  law  relating  to  the  defense,  in  the  same  manner  aa  pre- 
serilM'd  in  section   forty-two  of  this  act. 

C.  C.  P..  H  463,  4B4. 

tint.  Defendant's   order. 

The  court  to  which  the  application  is  made  or  petition  is  pre- 
sented us  prescribed  in  the  last  section,  if  satisfied  of  the  truth 
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admit  bim  to  defeoit  as  a  poor  persuD  aud  mar  aesiKa  <!< 
conduct  his  ile(0Ds«,  or  may,  in  chite  ot  veritiiHl  plcadinga,  direct 
the  clerfc  or  assistant  clerk  of  aaid  court,  to  prepare  and  file  an 
answer,  veriliecl  before  him  by  defendant,  or  may  aaalKn  a  coun- 
sellor at  law  prcHPDt  iti  conrt  to  prepnre  and  iilc  an  answer  which 
ma7  be  verified  before  the  clerk  or  uBsistaut  clerk  of  said  court. 

[New.] 

t  51.  Leave  may  be  aaanlled  as  In  case  ot  plalatlC 
The  provisions  relating  to  an  order  to  be  made  upon  au  appli- 
cation for  leave  to  proaeciltc  as  a  poor  person  and  the  proceed- 
tnpB  Hubsequeut  thereto  apply  to  an   order  and  subsequent  pro- 
ceedinKs  upon  an  opplieation  for  leave  to  defend  as  a  poor  person. 

c.  C.  P.,  I  «6. 

I  5S.  Appeal  wk«re  plaiatlK  or  defeadaat   poor  person. 

An  order  made  as  prescrlbeti  in  this  article,  does  not  authorize 
the  petitioner  to  tahe  or  mnintain  an  appeal  as  a  poor  person; 
but  where  an  appeal  is  taken  by  the  adverse  part;?  the  order  is 
applicable  in  favor  ot  the  petitioner  as  respondent  in  the  appeal. 

IBS.  Coata  Id   favor  ot  petitioneF. 

Where  costs  are  awarded  in  favor  of  a  person  who  had  been 
admitted  to  prt«e<-ute  or  defend  as  a  poor  person  as  prescribed 
In  this  article,  they  must  be  paid  over  to  his  attorney,  when  col- 
lected from  the  adverse  party  ond  distributed  amon)t  the  attor- 
neys and  counsel  assigned  to  the  poor  person,  as  the  court  directs. 
C.C.P..IWT.  ,^, 


D,g,t,ioflb,GoogIe 
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article:  pirst. 

Order  of  arrest. 


to  be  dellT«rcd  to  irrMted  pwwD;  pronedlnca  tbenopoo. 
dp]w«lt  bofore  remm^ 


TO.  Sfcllom  Bppllcabli'  u  to  umkrlikliici,  et  ccter*. 

I  Its.  ProoeH  to  be  ■«rTed  br  narahal. 

Au  onler  of   ariVHt,   warrant   or  attachment  or   roqalaitioD  to 
replevy.  JHSued   hy  nr  oat  of  the  mnuidpiil  court  of  the  <^tr  d{ 
New  York.  Khali  be  wrved  and  executed  bj  a  marxhal  of  the  dtj 
of  New  York. 
L.  1S89,  oh.  iio,  I  urn. 

I  SO.   lAlB'd,  1008.]      In  wbat  cbscb  order  vl  ureat  te  be 

An  order  to  arrent  the  dcfendaut  miiat  or  Diay  be  fcranted, 
directed  to  auy  mnrHhal  of  said  cily,  Id  the  followinfc  caRes.  bnt 
DO  fenialo  can  be  arrested  except  for  a  wilful  hijurf  to  person  or 
property: 

1.  Jd  as  ai-tioQ  fur  the  recovery  o(  daniajieti,  iu  a  cause  of 
action  not  arisiug  ou  contract,  when  the  defcndaut  is  not  a  rrei- 
dpDt  of  the  cit;  o(  New  York,  or  is  about  to  remove  thercfrnni, 
or  when  the  action  i8  (or  a  wilful  injury  to  peniuu  or  property. 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or  property 
embezzled  or  wrongtully  misupplied  or  converted  to  bis  own  use 
by  a  public  officer,  or  an  officer  of  a  corporation,  or  an  attorney, 
factor,  broker,  attent  or  clerk,  iu  the  course  of  his  employment  m 
such,  or  by  any  olher  person  acting  in  a  fiduciary  capacity. 

3.  Where  the  defendant  baa  been  guilty  of  a  fraad  in  contract- 
InK  tbe  debt,  or  incurrinE  the  obligBtion  for  which  the  action  is 
bruiiKht,  or  in  concealing  or  disposing  of  the  properly,  for  (be 
taking,  detention,  or  conveniion  of  which  the  action  is  brought, 
except  that  no  order  of  arrest  shall  he  granted  in  an  action  speci- 
fied in  this  eubdivlalon  where  the  debt  contracted  or  the  obliga- 
tion incurred  over  ail  payments  and  set-offs  or  the  property 
taken,  obtained  or  converted,  amounts  to.  or  is  valued  at  one 
hundretl  ilollnrs.  or  less. 

4.  When  the  dct<>ndnnt  has  removed,  concealed,  or  disposed  of 
hiH  property,  or  is  about  to  do  so,  with  the  intent  to  detrand  hii 
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oredltors,  except  that  no  order  shall  be  Kranted  In  BBi?b  a.n  action 
nnl«sa  the  plamtiS'i  claim  or  demnnd  over  all  pa;ments  and  set- 
oBb  exceeds  one  hundred  dollars. 

I.  leaa.  eh.  «o,  t  iwi;  h.  isce,  eh.  IH.   la  sffact  April  a,  im. 

I BT.  Amdavlt  and  nndertBlcln*  apom  wrm.-n±l-nt[- 
Before  an  order  of  arreat  ehall  issue,  the  party  applying  must 
prove  to  the  satisfaction  of  the  court,  b;  the  aOldatit  of  himself 
or  some  other  person,  the  facts  on  whith  the  application  is 
founded,  and  the  amount  of  his  debt  or  claim  over  all  pafmeuts 
aud  set-offs.  Thu  plaintiff  must  also  execute  and  deliver  to  the 
clerk  oC  the  court,  in  the  district  in  which  the  action  is  brought, 
B  written  undertaking  approred  by  the  court,  with  such  approval 
endorsed  thereon,  with  sufficient  surety  or  sureties,  to  the  effect 
that  if  the  defendant  recover  judgment  the  plaintiff  will  pay  to 
him  oil  roHts  and  extra  costs  that  may  be  awarded  to  the 
defendant,  and  all  damages  which  he  may  sustain  by  reason  of 
the  arrest  not  exceeding  the  sum  specified  in  the  undertaking, 
which  must  be  double  the  eraount  claimed.  But  the  proof  and 
secnrity  required  by  this  section  shall  not  he  necessary  where 
the  order  of  arreat  is  issued  for  the  vlolattoo  of  a  by-law  or 
ordinance  of  the  city  of  New  York,  or  for  the  recovery  of  a  pen- 
alty or  a  forfeiture  under  the  statutes  of  this  state,  where  the 
city  of  New  York  or  any  department  of  the  government  of  said 
city  anthorized  by  statute  to  maintain  an  action,  or  of  the  people 
of  the  state  of  New  York  are  plaintiffs. 

L.   1882,  ch.  410,  I  130B. 

|IW.  What  to  direct. 

An  order  of  arrest,  must  direct  that  the  summons  accompany- 
iuK  it  be  made  returnable  immediately  npou  the  arrest  of  the 
defendant,  and  it  most  specify  a  sum  in  which  the  defendant 
may  be  let  to  bail. 

I.  1881,  e\.  110,  I  laOT. 

I  69.  Papem  to  be  delivered  lo  arreated  peraoB)  proceed- 
Inss  Itaer capon. 

The  marshal,  upon  Hrrestinijc  the  defendant,  by  virtue  of  such 
an  Order,  must  at  the  same  time,  nerve  upon  him  the  summons, 
and  also  a  copy  of  the  order  of  arrest,  and  of  the  pai>ers  upon 
which  it  was  granted.  He  must  forthwith  bring  the  defendant 
before  the  court,  in  the  district  in  which  the  action  is  brought, 
if  the  c^ourt  is  then  in  session;  otherwise  unless  hail  ia  giveu.  as 
prescribed  in  section  sixty-two  of  this  act,  he  must  take  Ihe 
defendant  to  the  Jnil  of  the  connty  in  which  the  district  where 
the  action  Is  brought  Is  slttiate,  for  the  confinement  of  prisoners 
in  civil  causes.  The  keeper  thereof  mnst  confine  the  defendant 
therein.  On  the  next  day  tberearter  when  said  court  is  in  ses- 
sion, the  marshal  mnst  take  the  defendant  from  the  jail  and 
bring  him  before  the  court, 
ix  1882.  ch.  410,  I  ime. 

too.  FrooeediMKa  is  case  Jaatlce  !■  a  wltaesB, 

If  it  he  made  to  appear  by  the  affidavit  of  the  defendant  to  the 

■atisfaction   of   the   justice   sitting   in   the   district   in   which   the 

action  Is  brought,  that  such  Justice  is  a  material  witness  in  the 

action,  the  marshal  must  immediately  take  the  defendant  before 
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tbe  TOiirt  in  an  ailjoininK  district  named  b;  said  justice,  whidi 
nitiat  take  c<iKnizai]ce  of  the  action,  and  proceed  thereia  tbe  Mine 
na  it  fht'  order  of  arrest  had  been  issued  out  of  the  court  in  the 
latter  district. 

L.    1SS2,   cb.   410.   I   ISM. 

|«1.  Pl»lBtllI  t»   be   aotiacd   ef  Brreat. 

The  marshal  malcinK  the  arrest  mast  immediate);  Kire  notice 
theriHif  to  the  plaintiff,  and  endorse  on  the  order  of  arrcnt.  and 
■ubHcrilw  a  certificate  stating  the  time  of  serring  the  same,  sod 


KKC.  Ball  or  depaalt  berore  return. 

The  ilefendniit  may  fcive  bail,  by  deliverinK  to  the  marshal  ■ 
written  uudertakinfc  to  the  plaiDtitf,  in  the  snm  specified  in  the 
order  of  arrest,  executed  bj  one  or  more  Baretiea,  to  the  effect 
that  the  defendant  nil!  attend  in  perMo  at  the  opening  of  the 
court  on  the  next  day  thereafter  when  it  ia  there  in  eesuon,  or 
he  miiy  deponlt  with  the  mamhal  the  sum  apeeified  in  tbe  ordn' 
of  arrest.  In  either  case  the  marahal  mast  forthwith  release  hin 
from  custody. 


(03.  Ball  mar  be  esamlned. 

Where  bail  la  Riven  as  prescribed  In  the  last  section,  the  officer 
tnltitif;  Ihe  acknowiedtcnietit  of  the  nndertaking  must,  it  the  mar- 
shal so  renuires.  examine  under  onth.  to  a  reasonable  extent,  thp 
perHoHH  iifferintr  to  become  bail,  concerning  their  property  and 
their  I'ircuniHtBucca.  The  defendant  may  give  bail,  or  make  Ihp 
deposit,  Inimeiiiately  upon  hia  arrest,  at  any  honr  of  the  day  or 
nijiht;  and  he  must  hare  reaBUualiie  opportunity  to  neek  for  and 

(■rocur<>,  bail,  before  liclns  committed  to  Jail.  Where  a  depotdt 
i  maile.  the  mimey  deposited  must,  before  the  expiration  of  the 
next  liny,  thereafter,  not  beiuK  Sunday  or  a  public  holiday,  be 
paid  by  the  marshal  into  court,  by  paying  the  same  directly  to 
the  clerk  in  the  iliftrict  in  which  the  action  is  brODKht.  which 
Hftid  deifcisit  Khali  bi>  regarded  as  an  undertaking,  atid  shall  hare 
the  name  forci?  and  effect  and  no  other. 

I,.    ISH2,    cb.   410,    I   1312. 

I  <i4.   Ball  or  depoiilt  after  retarn. 

At  any  time  nfter  the  return  of  tbe  marshal,  and  before  final 
jndKinent,  tbe  court  may  admit  a  defendant  in  custody  to  bail 
or  allow  blui  to  make  a  de|>osit;  and  may  direct  his  release  upon 
his  v'ivinK  bail  or  makinft  the  deposit  accordingly.  The  sum  to 
III-  ilcpositiMl  or  tbe  Hum  specified  in  the  undertaking  of  the  bail 
iniiHt  be  fixed,  and  tbe  sureties  in  the  undertakinK  must  be 
npiirovwl  by  the  court,  which  must  be  satiafied  by  their  einm- 
inntion.  or  liy  other  proof,  respecting  their  sufficiency.  The 
uudertnking  must  be  to  the  effect  that  the  defendant  will  at  all 
times,  render  himself  amenable  to  any  mandate  which  may  be 
Issued,  to  enforce  a  Goal  judgment  against  him  to  tbe  action. 

L.  U82,  ch.  410^  I  131S. 
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t'OG.  'Whn  and  how  defrndant  to  f«ibbIb  In  vumtoif, 

Uul^sa  baiJ  in  given,  or  u  depoHit  is  iiiatlp.  an  prescribed  in  the 
lattt  thrtp^  spi'tiuns,  tbe  dcteDduut  uittHt  reuiaiu  in  tlic  jni<  by  virtne 
of  (he  onler  ot  arrest,  uutil  Qnal  jiiilfa'uieiit  in  the  action;  ani]  i( 
the  juilgment  is  against  the  doFeudiiuI,  niitil  the  return  or  an 
execution  against  proijerty  issneil  therenpon.  Bnt  the  court  most 
direct  him  to  be  brought  into  conrt,  nt  the  (Ime  of  the  trial;  nnd 
it  may  in  its  discrotloti.  direct  him  to  he  brought  into  court  nt 
nny  other  time.  In  either  cnse  he  must  he  taken  from  the  jail, 
and  bronght  into  court  accordingly.  Nothinft  in  this  section  shsll 
be  so  conHtrued  as  to  prevent  a  defendant  nt  ^n;  time  after  JnilK- 
ment  from  being  admitted  to  the  jail  liberties  in  the  manner  pro- 
vided by  Ian-,  whether  formal  eieeution  against  (he  person  has 


I ««.  Bntr  ot  n 

The  marshal  mailing  the  arrest,  or  another  marshal,  by  direc- 
tion of  the  court,  must  keep  the  dcteadant  in  custody,  unless  be 
nball  give  the  security  for  bis  appearance,  or  until  he  is  duly  dis- 
charged by  order  ot  the  court:  but  in  no  case  can  such  detention 
exceed  forty-elKht  hours,  exclnding  Sundays  and  legal  holidays, 
from  the  time  of  his  first  being  brought  before  the  court,  unless 
within  that  time  the  trial  of  the  action  he  commenced,  nnd  (or- 
■nally  proceeded  with,  and  resumed  without  any  interruption 
other  than  the  necessary  recess  of  the  court, 

L    1882,  cb.  «10,  H  13ir>,  1303. 

I  OT.  UBderlattluv  by  arreated  defeadaut  on  bpiiIfImk  'or 
Bdf  «Br  n  Ment, 

If  the  defendant  make  application  for  an  ndjournment.  or 
demand  a  jurj  trial  at  the  time  he  is  brought  t>efare  the  court, 
before  it  can  be  granted,  be  must,  unless  he  has  given  bail  or 
made  u  deposit,  execute  an  undertaking,  with  one  or  more  suffi- 
cient sureties,  to  be  approved  by  the  court,  which  approval  must 
be  indorsed  on  the  undertaking,  to  the  effect  that  he  will  appear 
on  the  adjourned  day.  and  not  depart  uutil  duly  discharged 
nccordiug  to  law,  or  until  after  the  trial  and  judgment,  nnd  that 
he  will  surrender  himself  into  custody  if  any  execution  be  issued 
tipon  the  judgment  when  obtained  against  him  in  the  action. 


I  08.  HotloB  to  dlveharse  front  arreat, 

A  defendant,  arrested  as  prescribed  in  this  article,  may.  with- 
out notice,  upon  the  appearance  of  the  plaintiff  before  the  court, 
or  at  any  time  afterwards  before  judgment,  upon  two  days'  notice 
given  personally  to  the  plaintiff,  or  to  hbt  agent  or  attorney  who 
appenred  for  him  before  the  court,  npplj'  to  the  coart  for  an  order, 
disrhnrging  him  from  arrest.  The  applicntion  may  be  founded 
upon  the  papers  upon  which  the  order  of  arrest  was  granted,  and 
apon  the  complaint,  if  it  has  been  made.  The  court  must  grant 
the  application,  where  it  appears  that  the  cnse  Is  not  within  the 
provisions  of  section  tifty-six  of  this  act.  The  court  must  also, 
apon  the  defendant's  application,  grant  nn  order  disehnnong  him 
from  arrest,  if  the  plaintiff  tail^  to  take  out  an  execution,  uiion 
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lUn.   Prlvllece   from   «rrcat. 

Tbin  nrtjc-le  does  not  abridge  or  otherwise  aSect  a  priTilPg? 
rrom  arivst  given  b;  law.  or  a  right  o(  action  for  tbe  breacb 
thereof.  A  privileged  person  is  entitled  to  be  discharged  from 
arrest,  by  the  order  of  the  court  before  which  he  is  broueht, 
upon  proof,  by  afOdaTit.  ot  the  facta  entitling  him  to  a  diacbarge: 
or  he  may  apply  fur  anil  obtain  an  order  for  bis  discbaree,  as 
preacrihed  iu  sectioii  five  hundred  and  Hixty-funr  of  the  code  of 
civil  procednre. 


revision  incinBive  and  Bections  one  hundred  and  tiventy-seven  and 
one  hundred  and  twenty-eight,  in  bo  far  ss  tbey  relate  to  undei^ 
tskinirs,  sureties  and  jasttBeation,  apply  to  proeeedlnss  nndei 
fhit  title,  and  the  exceptions  to,  and  examinatloii  of,  anredes. 
whether  on  undertaking,  or  bail,  may  be  made  and  «indueted. 
by  the  adverse  party,  as  prescribed  therein. 
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ARTICLE   SBCOND. 

Attachment. 
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n- 

Jllll«[Ill*nt   B-bfre    1 

I  TR.  AttBvlinent,  irben  mar  k«  KrsiiteA. 

A  warrant  of  attarbment  ngainst  the  property  of  one  or  more 
dereattantR  must  be  granted,  upon  the  nppllcfttion  of  the  plaintiff, 
an  hereioofter  prescribe)],  in  on  nction  upnn  one  or  more  of  the 
followinB  pauses  of  aetion: 

1.  L'[H)n  a  JudgmeDt. 

2.  Breaeb  of  a  eontraet,  express  or  implied. 

3.  Wronirful  eonverslon  of  personal  property. 

i.  Any   other   injury   to   personal   property,   in   consequence   of 
noglitreace,  frond  or  niiaconduct 
L.   1S8I,  cb.  410,  t  131S. 

I  T4.  What  miiat  be  kIiowb  lo  pro«are  fiarrant. 

To  entitle  the  plaintiff  to  such  n  warrant,  be  roost  show,  by 
affidarit.  to  the  satisfaclion  of  the  court,  as  follows: 

1.  Tbat  a  sofflcient  cunse  of  action  eiiHts  against  the  'defend- 
ant to  recover  daniagea  for  one  or  more  causes  speeilied  in  the 
last  section.  It  the  action  is  upon  a  judgment,  or  to  recover  for 
breach  of  a  contract,  the  affidavit  must  show  that  the  plaintiff 
is  entitled  to  recover  a  sum  stated  therein,  over  ant)  nliove  all 
rouuterclaims  Iinown  to  him. 

2.  That  the  defendant  in  either  a  foreign  corporation,  or  not 
a  resident  of  the  state:  or,  if  the  defendant  is  a  natural  persou, 
ftud  a  resident  of  the  state,  that  he  has  departed,  or  is  auont  to 
dppart  from  the  munty  where  be  lust  resided,  to  a  place  outside 
the  city  of  New  York,  with  intent  to  defraud  liis  creditors,  or  to 
BToid  the  service  of  a  anmmona,  or  keeps  himself  eoneealcil, 
with  the  lilte  intent;  or  if  the  defendant  is  a  natural  person,  or 
a  domcHtic  corporation,  that  he  or  it  has  removed,  or  is  abont 
to  remove  property  from  the  county  where  the  defendant,  being 
a  natural  person,  last  resided,  or  being  n  corporation,  has  kept 
its  principal  office,  to  a  place  outside  of  the  city  of  New  York, 
with  intent  to  defraud  his  or  Its  creditors,  or  has  assigned,  dis- 
posed of,  or  secreted,  or  is  about  to  assign,  disjioae  of,  or  secrete 
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property,  wilb  the  like  intent;  or  where  for  the  purpose  of  pro- 
ciiriiig  credit  or  the  exteusion  of  rreilit,  the  defendant  has  taait 
a  fHlw  Htntement  in  writing,  uudcr  hlH  own  huu<I  nnd  fimiatDre. 
-  or  imilcr  the  hand  nnd  xiKiiHture  i>f  n  duly  aiithoriz(>d  nEeal. 
made  witli  biH  knowledge  and  ae(|iiieiH'eni.>e.  as  to  bis  tinanriil 
respoQHibilit?  or  standing.  Of  that  the  defendant  beinic  a  natunl 
person  of  full  age,  and  n  resident  of  the  Btate,  hns  been  continu- 
ously without  the  United  States  tor  the  Bpnoe  of  six  months  or 
more.  ImmcdiHtely  before  the  applii'ation  nnd  either  that  he  has 
not  made  a  deoifmation  of  a  person  upon  whom  to  xerre  a  sam- 
niona  in  bin  behalf  nn  prescriheik  in  section  fonc  hundred  and 
thirty  of  the  wide  of  ciril  proeednre,  or  that  service  upon  (he 
jKTBon  so  designoted  cannot  be  made,  with  dno  diligence,  in  the 
county  where  the  person  making  the  designation  resldea.  The 
alBdavit  must  be  Bled  in  the  office  of  the  clerk  of  the  coort  in 
the  district  in  which  the  action  is  brought  when  the  warrant  ix 
issued, 
L.   ISftf,  ch.  410.  I  ISIT. 

1 7B.   Coalenta   o(   ^ritmat. 

The  warrant  must  be  granted  by  the  court  nt  the  time  when  the 
Rumnious  is  issued,  and  must  be  issued  by  tiie  clerk  of  the  court 
in  the  district  In  which  the  action  is  brought,  and  it  muat  be 
indorsed  upon  or  annexed  to  the  summons.  It  must  be  subscribed 
by  the  clerk,  and  must  brieQy  recite  the  ground  of  the  attachment. 
It  must  require  the  manihai,  to  whom  the  summons  ia  delivered. 
to  attach  on  or  before  a  day  specified  therein,  which  must  be  at 
least  sii  dnys  before  the  return  of  the  summons,  and  safely  to 
keep,  as  mueli  of  the  defendant's  personal  property,  within  Ihe 
city  of  New  York,  as  will  satisfy  the  plnintifTs  demanil.  with  the 
costs  nnd  expenses  and  to  make  return  of  his  proceedings  therenn 
to  the  court,  at  the  time  when  the  summons  is  returnable.  The 
amount  of  the  ptaintifTs  demand  must  be  specified  in  the  wat^ 
rant  as  stated  in  the  affldavit.  Nothing  in  tliis  section  shall  be 
construed  to  prevent  n  valid  wnrront  of  attachmeut  issuing  in  a 
proper  case  against  a  non-resident  of  the  city  of  New  York. 

L.  leSl,  ch.  410,  I  1R18. 

iTO.  VadertaklBK. 

Before  gmntinc  the  warrant,  the  oonrt  mtiRf  reqnlre  a  written 
undertaking  to  the  defendant,  on  the  part  of  the  plaintiff,  with 
one  or  nioi-e  sureties,  approved  by  the  court,  to  the  e'Hect  that,  if 
the  defendant  recovers  judgment,  or  the  warrant  of  attachment 
is  vacated,  the  plaintiff  will  pay  all  costs  which  may  he  awarded 
to  the  defendant,  nnd  all  damages  which  he  may  sustain  by  rea- 
son of  the  attachnient,  not  exceeding  the  sum  speciSed  in  the 
undertakintc.  which  must  be  at  least  twice  tbe  amount  of  the 
plaintiff's  demand,  as  stated  in  the  warrant,  and  in  no  case  less 
than  two  hundred  dollars,  and  that  if  the  plaintiff  recovem  judg- 
ment, he  will  pay  (o  the  defendant  all  money  re<'eived  by  i>in> 
from  property  taken  by  virtue  of  tbe  warrant  of  attachment,  or 
n|Kin  any  bond  given  therefor,  over  and  above  the  amount  of  tbe 
Judgment  and  interest  thereupon. 
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|T7.  How  warmnl   to  be  executed. 

The  marsba]  lo  wliuiii  the  warrnnt  i>f  attiichnicnt  is  deUrered 
rnuHt  execute  it  at  limst  six  days  liefori'  tlie  returu  day  of  the 
Buuiuioua,  by  levying  u|M>n  su  inDC-h  of  the  |iroi)erty  of  tlie  dcfeuil- 
ant  lieretnafter  meutioncd,  ns  will  aatUfy  the  plnintifTs  dinnand 
wilb  i-osts  and  expcnHee  and  muBt  anfely  keep  the  Hnme  to  bo 
dispoBvd  of  aB  prescribed  in  tbU  titlv  and  must  iiumediatcly  make 
an  inventory  thereof  stntiug  therein  the  OHtimuted  value  of  each 
artirlu  or  Item.    Sui-li  levy  van  Ih,'  made  on  the  folloivini;  property: 

1.  GoodB  and  ehattels  of  the  detciidant  found  in  the  tity  of 
■New  York  not  exempt  ,frou>  levy  and  sale  by  virtue  of  an  execu- 
tion iucludinK  money  and  bank  notes. 

2.  The  rigUts  or  shares  whleh  the  defendant  has  in  the  xtoek 
of  an  assoclatiou  or  coriiorntion  haviuc  a  plai-c  of  buHiueKn  in  the 
I'ily  of  New  York,  toKcther  with  the  futerest  anil  profits  thereon. 
(ind  the  marshal's  eertiflcale  of  the  sale  thereof  entitles  the  pur- 
chaser to  the  Bime  rights  and  privileices,  with  respect  thereto, 
which  the  defendant  had,  when  they  were  ho  attiichcd. 

3.  CanseH  of  action  arising  upon  contract,  iiicludiuK  bonds, 
promissory  notes,  or  other  instruments  for  the  payment  of  money 
only,  negotiable  or  otherwise,  whether  past  due,  or  yet  to  beeome 
due.  executed  by  a  corporation,  or  by  a  private  iierson,  either 
within  or  without  the  state,  which  belong  to  the  defendant,  and 
are  found  within  the  city,  and  the  levy  of  the  attachment  there- 
upon is  deemed  a  levy  upon,  and  a  selinre  and  attachment  of, 
the  debt  represented  thereby. 

t  TR.  Attaclmeat,  kow  levied. 

A  levy  under  a  warrant  of  attachment  upon  personal  property 
capable  of  manual  delivery,  inciuiling  a  bond,  a  promissory  note, 
or  other  instrument  fur  the  payment  of  money,  must  be  made  by 
takiuir  the  game  into  the  marshal's  actual  custody.  He  must 
thereupon,  without  delay,  deliver  to  the  person  from  whose  pos- 
session (he  property  la  taken,  if  any,  a  copy  of  the  warrant,  and 
of  the  affldavils  upon  which  it  was  granted.  Upon  other  personal 
property,  it  must  be  made  by  leaving  a  certified  copy  of  the  war- 
rant and  a  notice  showing  the  property  attached,  with  the  person 
holding  the  same:  or  if  it  consists  of  n  demand,  other  than  as 
specilied  In  (his  section  with  the  person  ngninnt  w-hom  it  exists 
or,  if  it  consists  of  rights  or  shares  in  the  stock  of  an  aHsociation 
or  corporation,  or  interests  or  profits  thereon,  with  the  president, 
or  other  head  of  the  association  or  corporation,  or  the  HCCretury, 
cashier,  or  managing  agent  thereof. 
o.  c.  P..  I M9. 

I  TO.  Cerllllcate   of  defendant's  Intereat  to  b«  fnrnlahed. 

Upon  the  api>lieation  of  a  marshal,  holding  a  warrant  of  attach- 
ment, the  president  or  other  head  of  an  assoeiation  or  corpora- 
tion, or  the  secretary,  caBhier,  or  managing  agent  thereof,  or  a 
debtor  of  the  defendant,  or  a  person  holding  property,  including 
a  Irand.  promissory  note,  or  other  instrument  for  the  payment  of 
money,  belonging  to  the  defendant,  must  furninh  to  the  marshal 
a  certificate,  under  his  hand,  specifying  the  righlx  or  number  of 
shares  of  the  defendant,  in  the  stock  of  the  association  or  corpo- 
ration, with  all  dividends  declared,  or  eacuubranceB  tkereon,  or 
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«he  amount,  ualuri.'  HUd  di'scriptiuii  of  the  proiierty,  held  for  ibe 
bt'iiefit  ot  the  dpf^iulant,  or  of  tbe  defcndflntV  intiTeKt  iu  pmp«r(r 
BO  held,  or  of  the  debt  or  demand  owing  to  the  defendant,  as  the 

cane  reiiiiires, 

t  Hn.  PenoB    PEfimliiv  certlfleMe   kkt   be    euailBvd. 

Ir  a  iMTKon,  to  whom  application  is  made,  and  prescribed  in  the 
luxt  Hci'tion,  refused  to  give  such  a  certificate;  or  if  it  h  made  to 
appear  by  affidavit,  to  the  satiafaction  of  the  (.■ouit,  that  there  » 
reason  to  HUspei-t  that  a  eertlfipate  given  by  him  is  untme.  or 
that  it  fiiilit  fully  to  set  forth  the  facts,  required  to  l>e  shown 
thereby,  the  court  may  tualie  an  order,  directing  him  to  attend. 
at  a  Hi)eeificd  time,  at  the  court  in  the  district  in  irhich  the  aetion 
iH  brought,  and  submit  to  an  examination,  under  oath,  conceming 
the  same. 


1 81.   Marihal  mar  maintain  actl*n. 

The  marshal  must,  subject  to  the  direction  of  the  court,  colle^rt 
and  receive  all  debts,  effects,  and  things  in  action  attached  by 
him.  He  may  maintain  any  action  or  special  proceeding  in  his 
own  name  or  In  the  name  of  the  defeudatit,  which  is  neretumry. 
for  that  purpose,  or  to  reduce  to  his  actusl  possession  an  article 
of  permnal  property,  capable  ot  manual  delivery,  but  of  which  he 
has  been  unable  to  obtain  possession,  and  he  may  discontinne 
such  an  action  or  special  proceeding,  at  such  time  and  on  snch 
terms,  as  the  court  directs. 


to  be  rriitored  to  drfenilBnt. 

Where  a  warraut  of  attachment  or  a  writ  of  replevin  is  vacated. 
or  annulled,  or  an  attachment  is  discharged,  upon  the  application 
of  the  defendant,  the  marshal  must,  except  in  a  case  where  it  is 
otherwise  exiiressly  pres<Til>ed  by  law,  upon  an  order  made  by 
the  court  to  that  effect,  deliver  over  to  the  defendant,  or  to  the 
(HTpion  entitli-d  thereto,  upon  reasonable  demand,  and  upon  pay- 
uieiit  of  all  cosiB,  charges  and  expenses,  legally  chargealile  by  the 
uiarshal,  all  the  attached  personal  property  remaining  in  hia 
hands,  or  that  pnrti<m  thereof,  as  to  which  the  attachment  is 
discharged;  or  the  proceeds  thereof,  if  it  has  been  sold  by  him. 
(;.  I.-.  P..  1 70B. 

I HH.  Service  of   ■ammoDS  and   wnvraat   on   defendant. 

The  marshal  must,  immediately  after  making  inventory,  and 
at  least  six  days  before  the  return  day  of  the  summons,  serve  the 
BummonB,  together  wllh  the  warrant  of  attachment  and  inven- 
tory, iipou  the  defendant,  by  delivering  to  him  personally  s  copy 
of  each,  if  he  can,  with  reasonable  diligence,  be  found  within  the 
city,  or  if  he  cannot  he  ho  found,  by  leaving  a  copy  o(  each,  cer- 
tlRed  by  the  marshal  nt  Ihe  last  place  of  residence  of  the  defend- 
ant i[i  the  city,  with  a  person  of  suitable  age  and  discretion,  or 
if  -such  person  cannot  be  foand  there,  b.v  posting  them  on  the 
outer  door,  and  niso  depositing  another  copy  of  each  m  the  post- 
offlce,  inclosed  in  a  sealed  post-paid  wrapper,  directed  to  the 
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defendant  at  bin  reeidt'Dce;  or  ff  the  defendaDt  has  no  place  of 
reaideDce  ia  the  nity,  by  delivering  them  to  the  person  in  whose 
'a  the  property  attached  is  found. 


IFM.  VBdertaklUK  br  defendKat. 

The  defendant,  or  his  attorney,  or  agent  ia  biH  behalf,  may,  at 
any  time  before  jndKment  is  rendered  in  the  action,  execute  and 
deliver  to  the  manthal  an  undertaking  to  the  plaintiff  in  a  Buni 
specified  therein,  at  least  twice  the  valne  of  the  property  attached. 
UH  Htated  in  the  inventory,  with  one  or  more  tiiiretieB,  approved 
by  the  marabat  or  by  a  justice  of  the  court,  and  to  the  effect,  that 
If  the  judgment  is  rendered  aninst  the  defendant  and  an  exe- 
ration  is  issued  thereupon,  witnin  six  months  aFter  the  giving  of 
the  nndertaliing.  the  property  attached  shall  be  produced  to 
satisfy  the  execution.  Thereupon  the  marshal  must  deliver  the 
property  to  the  defendant. 
I,.  18B1,  cb.  110,  I  ISH 

tea.  Clalai    br    tklrA    peraoD)    band    kbA    dellTCrr    tkere- 

tt  a  peraon.  not  a  party  to  the  action,  claimii  any  property 
attached,  which  is  not  reclaimed  by  the  defendant,  as  prescribed 
in  the  last  section,  be  may.  at  auy  time  after  the  seizure  and 
before  execution  is  iasaed  Vipon  a  judgment  rendered  in  the 
action,  execute  and  file  with  the  clerit  a  bond  to  the  plaintiff, 
with  one  or  more  sureties  approved  liy  (he  marshal  or  by  a 
justice.  In  a  penalty  at  least  twice  the  value  of  the  property 
claimed,  anil  conditioned  that,  in  an  a<'tion  upon  ttie  bond  to 
be  commenced  within  three  montfan  thereafter,  the  claimant^ ^ill 
eatahiish  that  he  was  the  general  owner  of  the  property  claimed 
at  the  time  of  the  seiiure:  or  if  he  fails  so  to  do,  that  he  will 
pay  to  the  plaintiff  the  value  thereof,  with  intercut.  The  mar- 
ahal  must  thereupon  deliver  the  property  claimed  to  the  claimant. 
L.  188S.  cb.  410,  I  ISta. 

I  86.  JadK»eiit  npoa  besd. 

A  judgment  for  tbe  plaintiff,  in  an  action  upon  a  bond,  given 
as  prescribed  in  tlv  last  Hectioo.  must  award  to  blm  the  value  of 
the  property  seiied  and  delivered  to  the  claimant,  with  interest 
thereupon  from  the  time  of  the  delivery.  If  the  amount  so  recov- 
ered exceeds  the  amount  which  the  plaintiff  recovers  in  the 
action  in  which  the  warrant  of  attachment  was  iasned,  he  is 
liable  to  the  defendant  in  that  action  for  the  excess. 
L.  1882.  cb.  410,  I  1124. 

|R7.  AetlOB  u-pam  ■nderlkklBK  whcFC  mrraat  ■■  vacated. 

If  the  warrant  of  attachment  is  vacated  ur  annulled,  the 
defendant  may  maintain  an  action,  upon  the  bond  and  under- 
taking apedfied  in  the  last  two  sections,  in  his  own  name,  in  the 
same  manner  and  with  the  like  effect  as  the  plaintiff  might  have 
done  if  the  warrant  had  remained  in  full  force. 
L.  18S2.  ell.  410.  I  ISU. 

1841 


b,  Google 


MUNICIPAL  COURT  ACT. 

I SS.   Rvtara   br   mnrahBl   attaclilBK* 

1'hp  niiintbal  (.-xecutillg  the  warrant  of  attacluuent  ninst,  at  thf 
time  n'beu  and  the'  place  wbero  it  is  returoable,  Riake  a  rptaru 
tiii'retu,  nudcr  bin  hand,  stating  nil  hia  proix-edinga  thereupon. 
He  must  litlivtr  to  the  clerk,  with  the  rctnru,  each  bond  or 
iindPrtnkiDit  delivered  to  hiiu,  pursunnt  to  auy  u(  the  tortgoing 
nrovlsionu  ot  thin  artielf,  and  a  loiiy  ci'rtiliod  by  him,  of  tht 
niventory  of  the  property  nttnehed.  The  retnrn  must  state  thr 
liiiinner  In  which  the  warrant  and  inventory  were  Herved.  and, 
if  they  were  served  otherwiiie  thau  by  deliverine  a  copy  thereof 
to  the  defendant  perBonally,  the  reason  therefor,  and  the  nsine 
of  the  piTsion  to  whom  the  copy  wbs  delivered.  nnleBs  his  name 
is  iiuhnowu  to  the  marshal;  in  which  coBe  the  return  must 
di-Mi'r!lic  him  ao  aa  tu  identify  blra,  ne  nearly  na  may  be. 

L.  1882,  rb.  110.  I  ISX. 

I  M>.  Ajiplicadsa  Is  vacate  or  modlfr  ivarraKt  a(  sttecb- 

A  defendant,  whose  property  baa  been  attaehed,  may,  upon  the 
return  of  the  summons,  or  before  such  return  on  written  notice 
of  at  least  twetity-four  honrs  to  the  plaintiff  or  his  nttorney. 
apply  to  the  court  ont  of  which  the  warrant  of  attachment  itisued 
to  vacate  or  modify  it,  or  to  increase  the  plaintiff's  Bociirily. 
Such  nn  application  may  be  founded  upon  the  papers  upon  wlii^ 
the  warrant  was  granted;  or  upon  nroof,  by  sffidiivif,  on  the  part 
of  thi-  defendant,  or  npon  both,  it  it  is  fonniled  npon  proof  on 
the  part  of  the  defendant,  it  may  be  wposed  by  new  proof,  by 
affldiivit,  iipon  the  part  of  tbe  plaintHT.  tending  to  sustain  any 
ground  for  the  attachment,  redted  in  the  warrant,  bnt  no  other. 
The  court  may,  npon  the  return  of  the  sumraonn.  or  at  any  other 
time  to  whii'h  the  a<-tion  is  adjourned,  vacate  the  warrant  of 
attachment  upon  hiii  own  motion,  if  be  deems  the  papers  upon 
which  it  was  granted  insuBlclcnt  to  authorize  it 
L.  1882.  eta.  410,  I  133T. 

i  OO.  Elleet  of  vbcbHiik  warrBiit. 

Vacatinc  the  warrant  of  attachment  does  not  affect  the  juris- 
diction of  the  court  to  hear  and  determine  the  action,  where  the 
defendant  has  appeared  generally  in  the  action;  or  where  the 
Kumnjonw  wan  served  personally  upon  him,  or  where  jndgment 
may  he  taken  against  him,  as  being  indebted  jointly  with  another 
defendant,  who  has  been  thus  summoned  or  has  thus  appeareti. 
in  evcr.v  other  case  the  justice  who  vacates  a  warrant  of  attach- 
ment against  the  property  of  a  defendant  must  dismiss  the  actiou 
as  t«  him. 


lOl.  JndKmeBt  -rrhere   property  has  Itecn  attached. 

Where  the  defendant  has  not  appeared,  and  the  summons  has 
not  been  personally  served  npon  him,  and  property  of  the  defend- 
ant has  been  duly  ntlaehed  by  virtue  of  a  warrant  which  has  not 
iieen  vacateil,  the  court  must  priiceiil  to  hear  and  defemiine  the 
ncticui:  but  in  an  action  subsequently  Inrin^t.  the  judgment  is 
only  presumptive  evidence  of  the  indebtedness,  and  the  defend- 
ant is   not  barred   from   any  counterclaim   agaiu)it  the  plaintiff. 
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TI>«  eiecntion,  issued  upon  a  judgiueiit  so  rendered,  most  require 
the  marshal  to  satisfy  It  out  ot  the  property  bo  attached,  without 
oontaiuiuK  a  direction  to  satisfy  it  out  of  any  other  property. 

L.  1882,  cb.  410,  i  132a. 

I  UX.  Section*  Btipllcoble  «■  to   nndrrtsklnic.   e(  oeler>. 

Seetions  one  hundred  and  six  to  one  hundrpcl  and  ten  of  this 
revisioD,  loclusire,  and  ^lectiuus  one  hundred  and  twenty-aeven 
and  one  hiindreil  aud  twenty-eight,  in  so  far  as  they  relate  to 
UDdertakioe,  sureliea  and  juatificatlon,  apply  to  protwdinga  under 
Ihis  title,  and  the  ei:ceptions  to,  and  examination  of,  sureties, 
n-hetber  on  undertaking,  or  bait,  may  l>e  made  aod  conducted  by 
the  udveree  prty.  "a  prescribed  therein. 
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ARTICI^  THIRD. 

Replevin. 


I  9S.  Action  to  recover  m,  chBittel. 

All  B<-tion  to  recover  a  chattel,  with  or  without  damages,  for 
the  wronEful  takinc,  witbholiling,  or  detention  thereof,  may  be 
brouirlit  in  the  lAunicipal  court  of  the  eily  of  New  iork,  <Meept: 

1.  \A'here  the  chattel  was  taken  bj  virtue  of  a  vrarrant,  againBi 
the  plniutiff.  for  the  collection  of  a  tax.  assefisment  or  fine. 
iHHiied  in  piirHunnce  nf  a  statute  of  the  state,  or  of  the  United 
Slates:  iiulesH  the  tnklns  waa,  or  the  detention  is,  unlawful,  as 
specified  In  HectloD  ninety-aeven  of  this  act. 

2.  Where  It  was  Helzeil  by  virtue  of  an  execution,  or  a  warrant 
of  Httaehment,  anal  nut  the  property  of  the  plaintiff.  unleKS  it 
was  legally  eiempt  from  auch  seizure,  or  is  unlawfully  detained, 
as  siK'cilied  in  section  ninety-seven  of  this  act. 

3.  Where  it  was  neized  by  virtue  of  an  eiecutlon.  or  a  warrant 
if  attachment,  nealnnt  the  property  of  a  person  other  than  the 
plaintiff,  and  at  the  time  of  the  commencement  of  the  action  the 
plaintiff  had  not  the  riKht  to  reduce  it  into  bis  posseasion. 

4.  Where  n  ehaftel  id  replevied  in  an  actiou  to  recover  the 
suime.  and  a  linal  jndeinent  awarding  the  possession  thereof  to 
the  defendant  Is  rendered,  a  subsequent  action  to  recover  the 
xnnie  chattel  cannot  be  maintained  by  the  plaintiff,  for  the  same 
cause  of  action.     But  the  judgment  does  not  affect  his  right  to 
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mninUin  an  bcUod  to  rei-ovi-r  damnKPs,  for  lakini:  or  itctnininj: 
thf  winie  or  any  other  i-hattcl,  huIi-hs  it  van  rciidcrM  njrilinst 
him  upon  the  merits. 

').  If  plalntifTs  title  be  liy  tranafpr,  made  xint'c  ^-roncdil  takiDK, 
or  during  wronKfiil  ileteiition,  no  ni-tion  ntn  lie  iDaiiitninpd  unlesM 
the  person  from  or  throiiBh  whom  the  plnintilf  derived  title  might 
bare  maintained  the  auuie.  had  tlie  trauster  not  been  made. 
C.  C.  p.,  H  1210.  IflOO-lflM;  L,   ina.  i-h.  410,  I  IMl. 

IM.  AffldBTlt  and  ■ndertnklBV  br  vl^lntl*- 

The  plaiutilf  may.  at  the  time  ttie  sumuioiiH  ia  ixsued.  lint  not 
fttterwardH,  reijuire  the  chattel  to  be  replevied  aa  prcBcribed  iii 
tbis  act.  For  tbat  purpose  he  must  deliver  to  the  court,  an  affi- 
davit and  a  written  undectakinK  as  herein  prescribed,  whit'h  muKt 
be  filed  with  the  cterk  of  the  court  in  the  district  in  which  the 
action  is  brought. 

U  18SZ,  Fb.  410.  i  133X. 

f  9T.  AOdavlt  tkerefar,  before  comnaencement  of  action. 

The  affidavit  pre»crll>ed  in  the  last  section,  must  particularly 
d<>Heril)e  the  chattel  to  be  replevied  and  muRt  contain  the  following 

].  That  the  plsiutifl  in  tbe  owner  of  the  chattel,  or  is  entitled 
ti>  the  possexHion  thereof,  by  virtne  of  a  xpecial  property  therein; 
the  facts  with  restwct  to  which  muHt  be  Met  /c)rtb. 

'2.  That  it  is  wrongfully  detained  by  the  defendant. 

3.  The  alleged  cause  of  the  detention  thereof,  iiccc)rdlnc  to  the 
beet  knowledge,  information,  and  belief  of  the  person  making  the 
affidavit. 

■1.  That  it  hoH  not  been  taken  by  virtue  of  a  warrant,  against 
the  plaintiff,  for  the  collection  of  a  tax.  nNBessnieut  or  fine,  issued 
In  pursuance  of  a  Btntute  of  the  atate.  or  of  the  Tnited  States; 
nr,  if  it  han  been  taken  unilcr  color  of  such  n  warrant,  eilltcr  that 
the  takint:  was  nnlnwful,  by  n'ason  of  defects,  in  the  proccwB,  or 
other  cnusea  spccifled,  or  that  the  detention  is  unlawful  by  reo- 
son  of  facta  specified  which  have  subsequently  occiirreil. 

n.  That  It  has  not  been  xelsi-d  by  virtue  of  an  execution  or  war- 
rant of  attachment,  against  the  property  of  the  plaintiff,  or  of 
nny  person  from  or  throuch  whom  the  plniutiff  has  derived  title 
to  the  chattel,  since  the  aelnnre  thereof;  or,  if  it  has  been  so 
seized,  that  it  was  eseilipt  from  the  seixiire.  by  reason  of  fads 
upecilied,  or  that  its  detention  la  unlnwfril,  by  reaaon  of  facts 
specified  which  have  subsequently  oectirred. 

n,  Ita  actual  value. 

O.   C.   p..   I   lOOSl   L.    18S2.   ell,   <10,   I   1M2. 

I  OK.  Where    Bevernl   chattels  are  to   be  replevied. 

Where  the  affldnvit  descrilies  two  or  more  chattels  of  the  same 
kind,  it  must  state  the  number  thereof,  and  where  it  describes  a 
chattel  in  bnlk,  it  must  Btnte  the  weight,  niensurenient.  or  other 
quantity.  Where  It  describes  two  or  more  challels.  to  lie  replev- 
ied. It  may.  at  the  election  of  the  plaintiff,  state  the  aggregate 
ralne  of  nil,  or  separately  'he  value  of  any  chattel  or  of  any  clas-< 
of  chattels,  and  the  nggrepatc  vnbie  of  the  remainder,  if  an.v. 
Where  it  states  separately  the  value  of  one  or  more  chattels  or  ' 
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clasBes  of  cbattrls,  the  defoudaut  may  Toqnlre.  hb  prtvcrilW  in 
tb<.>  (ullowing  fruvisluus  of  this  article,  tbe  return  of  any  ot  all 
(it  the  i-hatlflK  or  classes  of  ohattols.  the  value  of  which  is  Ibos 
Hiatod.  or  of  tbe  portion  thpreof  which  has  been  replevied.  It  he 
procure^  such  a  return,  the  remainiler  must  be  delivered  to  tbe 
plaintiff,  except  as  is  othern-iae  prescribed  in  this  article. 
C.  C.  p.,  I  IWT;  L.  1882,  cb.  410.  |  1333. 

I IW.  PlalntHTn    nndertaklnB   for   replevin. 

The  iiudcrtakiug  must  be  executed  by  at  IcRRt  two  iinreties  or 
by  a  fldelity  or  surety  compan;.  expressly  authorized  by  law  tu 
execute  an  undertakiuic.  which  mUBt  be  approved  by  thf  coon. 
It  inuBt  be  to  the  effect  tbflt  the  snreties  are  boand  in  a  npecified 
sum  not  lesH  thau  twice  the  value  of  the  chattel,  as  stated  in  tbe 
affidavit,  for  the  prosecution  ot  tbe  action,  for  the  return  of  the 
chattel  to  the  defendant,  if  puKscssion  thereof  is  adjudged  to 
him,  or  it  the  action  abates,  or  is  discontinued,  before  the  chattel 
\a  returned  to  the  defendant;  and  for  the  payment  to  tbe  defend- 
ant of  any  sum,  which  the  judgment  awards  to  him  against  the 
plaintiff. 
L.  1882,  cb.  410.  I  IflSS. 

1 1<M>.  IVhcB  BKeut,  et  tteterB,  nay  nitke  nadavlt  far  re- 
plevin  or   retnm. 

The  nlQdavit  to  be  delivered  to  the  court,  in  behalf  of  the 
plaintiff,  with  a  requisition  to  replevy  a  chattel,  may  be  made  by 
the  pbilntiff's  agent  or  attorney,  if  the  material  facts  are  within 
his  personal  knowledge:  or  if  the  plaintiff  ia  not  within  the  city 
ot  New  York  where  the  attorney  resides  or  has  hia  office,  or  is 
not  capable  of  ninking  the  affldavit.  The  affidavit  to  be  delivered 
to  the  court,  either  in  l)ehalf  ot  the  defendant,  with  a  notice  that 
he  requires  tbe  return  of  the  chattel,  or  in  behalf  of  a  person  not 
a  party,  who  makes  a.  claim  aa  prescribed  in  seclion  one  hundred 
and  thirteen  of  thia  act.  may  lie  made  by  an  agent  or  atlorney. 
if  the  material  facta  are  within  his  personal  knowledge,  or  il  the 
defendant  or  claimant  as  the  case  may  be,  is  not  within  the  city 
ot  New  York,  and  capable  of  making  the  affldavit.  When  the 
affldavit  ia  made  by  an  attorney  or  agent,  he  must  state  therein 
what  allegations,  it  any,  are  made  upon  hU  information  and 
belief:  and  he  must  set  forth  therein  the  grounds  of  his  belief, 
aa  to  all  mattera  not  stated  upon  his  knowledge,  and  the  reasMi 
why  the  affidavit  Is  not  made  by  tbe  party  or  the  claimant. 
C.  0.  p.,  I  1712- 

I  lOl.  ReqalBltlon    Of   l«Btloe. 

T'pon  receiving  the  affidavit  and  undertaking,  the  jnstfce  mnet 
indorse  uiwu  or  attach  to  the  affldavit  a  written  requtaition,  sub- 
scribed by  him.  requiring  the  marshal  to  whom  the  summons  ia 
delivered  to  replevy  the  property  described  in  the  affidavit,  on  or 
before  a  day  specified  in  the  requisition,  which  must  be  at  least 
six  days  before  the  return  day  of  the  summons.  The  cffidarit. 
undertaking  and  requleition  mustr  be  deliTet«d  to  the  marshal 
with  the  summons. 
L.  1883,  cb.  410,  f  1838. 
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1 102.  BAIT  exeented. 

If  nny  chattel  d^Bcribpd  in  th?  nfDdavit  Is  found  in  the  iior- 
sr^niou  of  tlip  defendant,  or  of  his  B);cnt.  the  marshal  to  whom 
the  fliimmouH.  affidavit  and  requisition,  togother  with  a  copy  of 
the  nndertakJQK  are  delivered,  after  the  undertsking  HUd  requi- 
sition have  been  approved  by  the  court,  as  prescribed  in  the  fore- 
eoins  Bcctiona  at  this  chapter,  mast  forthwith  replevy  it  bf  takinK 
it  Into  his  poaseHHion.  He  muat  therenpon  without  delay  serve 
upon  the  defendant  a  copy  of  the  Nummons.  affidavit,  requimtion 
and  nndertakinR  by  dPliv^ring  the  name  to  him  personally.  If  he 
can  bo  fonad  within  the  city  of  New  York,  or  if  he  cannot  be  w 
found,  to  bis  niTpnt,  if  any,  from  whoRc  possession  the  chattel  ia 
taken;  of  if  neither  ean  bo  tonnd  within  the  city  of  New  York,  by 
leaving:  n  copy  at  the  usnol  place  of  abode  of  either,  with  a  per- 
son of  snttable  age  and  discretion, 
c.  c.  P.,  I  ITOl. 

1 108.  Hair  •xeeat«il   If  propprtr  concealed,  et  cetera. 

If  any  chattel,  described  in  the  affidavit,  is  secured  or  concealed 
Id  h  building  or  Inclosure.  the  marflhal  muBt  publicly  demand  its 
delivery.  If  it  is  not  delivered,  pursuant  to  the  demand,  be  muat 
cause  the  building  or  inctoaure  to  be  broken  open,  anfl  rannt  take 
the  chattel  into  his  posMBsion. 

1104.  Harstaal  to  keep  In  pooaesBloni  irk»  mad  hoir  to 
deliver. 

A  marshal  who  has  replevied  a  chattel,  most  retain  It  in  his 

possession,  keeping  it  in  a  secure  place,  until  the  person  who  la 
entitled  to  the  poasoasiun  thereof,  is  ancertained.  as  prescribed  in 
this  title.  He  miiat  then  deliver  it  to  that  person  upon  reqnest 
and  payment  of  bis  lawful  fees,  and  necessary  expenses  for  taking 
and  keeping  it.  as  taxed  by  the  court,  out  of  which  the  proceed- 
ings issued.  • 
C.  C.  p.,  1 1T02. 

I  lOS.  Helnrn  to  re«nlaltloa. 

The  marshal  must,  on  or  before  the  retnm  day  of  the  summons. 
make  a  retnm  to  the  requisition,  under  his  hand,  stating  all  his 
proceedings  thereupon;  and  file  it.  with  the  affldBvit,  undertaking, 
and  requisition,  with  the  clerk  in  the  district  in  which  the  action 
is  brought.  The  return  mnst  state  the  manner  in  which  the  sum- 
mons, affidavit,  refinisitlon  and  undertaking  were  served;  and,  it 
they  were  served  otherwiae  than  by  delivering  the  requisite  copies 
to  the  defendant  personally,  the  reason  therefor  and  the  name  of 
the  person  to  whom  the  copies  were  delivered,  unless  his  name 
is  unknown  to  the  niarshal,  in  which  case  the  return  must  describe 
bim  BO  as  to  identify  him,  as  nearly  as  may  be. 
L.  18S2.  cb.  410,  I  1335. 

I  loo.  Dcrndant  when  ta  eKeeiit  to  aaredest  proeeedlncii 
thereapoa. 

At  any  time  after  the  chattel  has  been  replevied,  and  at  least 

two  days  before  the  return  day  of  the  summons,  the  defendant, 

unless  he  reijnires  a  return  of  the  chattel,  may  serve  upon  the 
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plaintifF.  or  upou  the  maralitt),  a  written  notice  that  he  eiwpts 
to  ihc  plaintiff's  siiretieH,  otherwiae  he  in  deemed  to  hare  wairtd 
itll  obji'i'tious  to  Ihcm.  If  suih  a  notiie  in  wrvtii,  the  aiiretiea 
iiitiHt  Justify  ii|iim  the  n-Iuni  of  the  aiimliiniiii,  or  the  plaintiff 
must  tlien  pive  new  iiDdiTtakiiiK  to  the  flame  effect  mh  the  orlsinal 
iindertukinfi.  with  other  Huretles.  who  muat  then  appear  and 
juBtiff  before  the  court. 

)  107.  Defendant  nay  reclatm  chatleli  proceedlBva  tkrrv- 

At  any  time  before  the  return  of  the  aummona,  the  defendant 
may,  if  he  does  not  except  to  the  plaintiff's  Hiireties,  aerve  upon 
the  <'l<'rk  a  notice  that  he  rennireR  the  return  of  the  chattel 
n-plcTipd.  With  the  notife  he  muBt  deliver  to  thp  clerk  the  fwl- 
lowinK  iinpera: 

1.  An  affidavit,  eoutainlng  an  alte^ration.  either  that  the  defend- 
ant is  the  owner  of  the  chattel,  or  that  he  ii  laofully  eotitled  to 
the  poBscssion  thereof,  by  rirtue  of  a  special  property  therrin. 
the  facts  with  inspect  to  which  mnat  be  iet  forth. 

2.  An  undertaking,  executed  by  at  leaat  two  sureties,  or  a 
fidelity  or  sRrety  company,  specifically  authorised  by  law  to  act 
insteail  of  sureties,  to  the  effect  thflt  they  are  bonnd.  In  a  speci- 
fied suHt,  not  less  than  twice  the  value  of  the  chattel,  a  a  atateil 
in  the  affidavit  o(  the  plaintiff,  for  delivery  thereof  to  the  plain- 
tiff, if  delivery  thereof  i<i  ad)nd|ted,  and  for  the  payment  to  faim 
of  any  sum.  which  the  judfnnent  awarijs  against  the  defendant. 
The  Kureties  in  the  andertaking,  tnnst  justify  before  the  court, 
upon  the  return  of  the  aiimtnons. 

If  the  plaintiff  baa  stated  separately  iu  his  aOidavit  the  ralne 
of  one  or  more  chattels,  or  clasaes  of  chattels,  as  prescribed  in 
section  ninety-eight  o(  this  act.  the  defendant  may  require  a 
delivery  of  part  of  the  property  replevied,  aa  preacribed  in  that 
section. 
C.  C.  P.,  «(  1704,  lOK:  L.  1883.  cb.  410,  |  13IT. 

1 108.  Qnaliavntlona  of  saretlea. 

The  qualiScationa  at  aureties.  as  required  by  this  act,  nre  as 

1.  Each  of  them  must  he  a  resident  of,  and  a  houaeholder  or 
freeliolder  within  tie  city  of  New  York. 

2.  Each  of  tlieni  must  be  worth  twice  the  sum  specified  for 
which  they  liecome  obligated  in  the  undertaking  or  order  of 
arrest,  exclusive  of  proiiorty  exempt  from  execution. 

3.  A  fidelity  or  surety  company  apecificBily  anthoriied  bj  law 
to  act  as  surety. 

C.  O.  p.,  H  DIB,  2820;  L.  1SS2.  cb.  4]0,  i  1338. 
1 100.  JnattfleKllom. 

For  the  purpose  of  justification,  each  of  the  sureties  or  bail 
must  attend  before  the  court,  at  the  time  and  place  meulioiied 
in  the  notice,  provided  in  section  one  hundred  and  six  of  this  act, 
nud  he  examined  on  oath,  touching  his  BulBciencyi  in  such  manner 
as  the  court,  in  its  discretion,  thinks  proper.  The  court  may,  is 
Its  dlscretiuu,  adjourn  the  examination,  from  da;  to  day,  nntil  It 
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is  completed,  but  auvh  aa  aJjuurnment  must  nlwajrn  be  to  the 
iitfxt  judicial  dny,  iinteafl  by  rimsent  of  parties.  If  rctiuiml  hy  tl]i> 
attorney  for  the  adverse  [inrty,  the  ex  a  mi  not  inn  iiiuHt  b*  reilm-iMl 
to  n'ritiug,  and  sulMeribett  1>}'  the  bail  or  fluretj. 


I  no.  AlloiTKBee  of  midertaklBK. 

If  the  court  Ends  th?  surety  or  bail  snfflcient.  it  must  annex 
the  examiiintlon  to  the  undertaking,  indorse  its  allowance  tliereoD. 
and  cause  thpin  to  be  filed  with  the  elerli. 
C.  C.  p..  H  SSI.  2020;  I'.   1SS3,  ch.  110,  )  1338. 

1111.  WlieB  ud   to  wkom  mBrsliiil  to  deliver  chattel. 

If  the  defendant  neither  excepts  tu  the  plalntilTii  sureties,  nor 
reijuirea  the  return  of  the  cbattel,  witliin  the  tinie  prescrilied  tor 
that  purpose,  or  if  he  fails  to  procure  the  allowance  of  his  nnder- 
tnkioe,  or  if  the  plaintiff,  after  tbe  defendant  baa  excepted  to  his 
sureties,  duly  procures  the  allowance  of  bis  undertakinR,  the 
marshal  must,  except  in  the  case  specified  in  section  one  hundred 
and  thirteen  of  this  art.  immediately  deliver  the  chattel  to  the 
plaintiff.  If  the  plaintiff,  after  the  defendant  has  excepted  to 
bis  sureties,  fails  to  procure  the  allowaoee  of  his  undertaking, 
or  if  the  defendant  after  he  has  required  the  return  of  the  chat- 
tel, procures  the  allowance  of  his  undertaking,  the  marshal  must 
immediately  deliver  the  chattel  to  the  defendant. 
I..  1882.  ch.  410.  I  ias9. 

1113.  PFBBltr  rop  WTOBK  dellTerr  l>r  Barsk^l. 

The  marshal  who  delivers  tn  either  party,  withont  the  consent 
of  the  other,  a  chattel  replevied  by  him.  except  as  prescribed  in 
the  last  section,  or  by  virtue  of  an  execntion  issued  upon  a  jndg' 
ment  in  the  action,  forfeits  to  the  party  sKtn^eved  the  snm  of  one 
hundred  dollars,  and  is  also  liabl<!  to  him  for  all  damages  which 
be  sustains  thereby. 


I  lis.  ClalBB  of  title  by  third  persoBt  prtMcedlBK  tkere- 

Af  any  time  before  the  chattel  which  bafl  been  replevied  is 
actually  delivered  to  either  party,  if  n  person  not  a  party  to  the 
action,  claims  an  against  the  defendant  a  rijtht  to  the  possession 
thereof,  existing  at  the  time  when  it  was  replevied,  an  affidavit 
may  be  made  and  delivered  to  Ihe  marshal  who  executed  the 
requisition,  in  his  iH-hnlf.  stating  that  he  makes  such  claim, 
apecifyinit  the  chattel  or  chattels,  to  which  It  relates,  if  two  or 
more  chattels  have  been  replevied,  and  the  claim  relHtes  only  tn 
part  of  them,  and  setting  forth  the  facts  upon  which  his  ritcht 
of  possession  depends.  In  that  case,  the  marshal  may,  in  his 
discretion,  before  he  delivers  the  chattel  to  the  plaintiff,  serve 
npon  the  plnlntiiTs  attorney,  a  copy  of  the  affidavit  with  a  notice 
that  he  requires  indemnity  aciinst  the  claim.  If  the  indemnity 
ia  not  fnmished  within  a  reasonalile  time,  after  the  plaintiff 
becomes  entitled  to  the  delivery  of  the  chattel,  the  marshal  may, 
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O.  C.  p.,  I  1T09;  I^  1S82.  rh,  410,   i  1341. 

i  114.  Actios  nKi^B**  *  aiarakal  «D  elslm. 

A  perBon,  not  a  parly  to  the  aetion,  whn  bas  served  ao  affidavit 
as  prescribed  in  the  Inst  sertion.  may  maintaiu  an  aetioD.  BKBinst 
the  marHhal  who  has  delivered  the  chattel  to  the  plaintiff,  to 
recover  hiH  daninices.  Iiy  reason  of  the  takiug.  detention,  or  driiv- 
ery  of  the  ehnttol.  But  the  summoDH  In  such  an  aotion  mneit  be 
issued  within  throe  months  after  the  delivery  of  the  ehattel  I" 
the  plaintiff,  and  must  be  served  within  three  months  after  it  v 
issued.  An  action  cannot  be  maintained  against  a  marHhal  by  a 
person  so  entitled  to  maice  a  claim,  except  as  preaeribed  in  thia 
section. 

C.  C.  P..  I  ITIO;   L.  18SS.  ch.  410,  |  1341. 

I  llB.  IndemnltT  to  aiaralial  AVBlnat  mek  *etlOB. 

The  indemnity  to  be  furnished  to  the  marshal  by  the  plaintiff, 
as  prescribed  in  the  last  section  bnt  one,  must  oonaist  of  a  (vritten 
undertaKin^  to  him.  in  an  amount  at  least  double  the  actual 
value  of  the  property  claimed,  executed  by  at  least  two  snretiea. 
or  in  a  proper  case  by  a  Bdelity  or  surety  company,  that  they  or 
it  will  indemnlt.v  hira  against  any  liability,  for  damaftex.  coats 
or  expenses,  to  be  incurred  in  an  action,  brought  against  hint, 
by  reason  of  the  taliiDg  or  detention  of  the  chattel,  or  ita  delivery 
to  the  plaintiff.  Each  of  the  sureties  besides  posscBsipg  the  other 
qnaitticatinnN  reqnired  by  law.  must  be  a  ft^eholder  or  house- 
holder in  the  city  of  New  York.  The  marshal  before  delivering 
the  chattel,  may  retjuire  the  persons  offered  as  sureties,  to  sub- 
mit to  an  examination,  before  the  court,  out  of  which  the  pro- 
ceedings issaed.  The  sureties  are  entitled  to  be  substituted  as 
detendants,  in  an  action,  brought  as  prescribed  in  the  last  aection, 
as  if  ihc  chattel  bad  lu'en  levied  upon,  by  virtue  ^f  an  execudon, 

0.  C.  P.,  I  ITU:   L.  1882.  rh.  410,  |  1S41. 

I  llSa.  Tblrd  partr  Bar  iBterplead  «ad  detrnd. 

At  anj'  time  before  a  chattel  or  chattda  which  have  been 
replevii'd  are  actually  delivered  to  either  party,  and  at  least  two 
days  before  the  return  day  of  the  Hummoas,  a  person,  not  a 
party  to  thi-  ncli<m.  who  claims  a  right  to  the  possession  of  the 
chattel  or  chnltcle  so  replevied,  or  any  part  thereof,  which  right 
in  claimed  to  have  existed  at  the  time  when  the  said  chattel  or 
chattels  were  replevied,  and  which  he  desires  to  asiicrt.  may 
make  nu  affidavit  and  deliver  the  same  to  the  court,  stating  that 
he  makes  such  claim,  and  does  so  without  collnsioD  with  the  de- 
fendant. The  party  shall  also  specify  in  such  nflidavit.  the 
chattel  or  chattels  to  which  he  mokes  claim,  setting  forth  the 
facts  upon  which  his  right  depends,  and  praying  to  be  impleaded 
as  a  deteiiiiant  in  the  action.  The  court  may  thereupon  grant 
leave  to  said  party  to  appear  and  defend  and  the  provisions  of 
this  act  in  relation  to  the  defendant  or  defendants  ori^nally  pro- 
ceeded against,  so  far  as  applicable,  shall  apply  to  the  said  party, 
and  the  court  may,  in  its  discretion,  make  snch  order,  or  direct 
such  delivery  of  the  possession  of  the  property,  ns  may  be  just 
nnrt  tncrenimn  the  entire  controversy  may  be  determined  in  the 
action.  i\o(hing  in  this  section,  however,  shall  be  coostmed  to 
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aQect  the  rights  at  the  parties  to  maintain  a  xeparate  action,  or 
to  recover  damages  tor  the  wroogfu!  taking  or  detention  of  a 
chattel,  unless  judgment  is  awarded  agaiust  him,  hn  herein  pro- 
Tided,  on  the  merits.  In  that  case  the  court  ta&y  grant  leave  to 
BBid  party  to  appear  and  defend,  and  the  proTlsions  ot  this  act 
In  relation  to  the  defendant  or  defendants  originally  proceeded 
aKainst,  then  apply  to  said  party. 
[JJ™.]  r        - 

AsBTrer  of  title  In  third  a«>THaii_ 

1  the  Eround  that  a 


I  IIT.  Deteudant    oar    dcBwad   3n*Kmtr»t    tor    Fetara    ol 

Where  u  chattel  han  been  replevied,  and  the  defendant  ban  not 
reqnired  the  return  thereof,  pending  the  action,  hh  prescribed  in 
the  forpgntng  sections,  he  may,  in  his  answer,  demand  judgment 
for  the  return  thereof,  either  with  or  without  damages  for  the 
taking,  withholding,  or  detention. 
h.   1682,  cb.  410,  I  1342. 

I  118.  For  dellTCFT  of  prtip«rtn  boir  aiDiiey  recoTered  br 
MIUF  JadKnent  aiar  be  collectpd. 

An  execution  for  the  delivery  of  a  chattel,  most  particularly 
describe  the  property  and  designate  the  party  to  whom  tb>-  judg- 
ment awards  possession  thereof.  It  must  require  the  marshal 
to  deliver  the  possession  of  the  property  within  the  city  of  New 
York,  to  the  parly  entitled  thereto.  If  a  sum  of  money  is  awarded 
by  the  same  judgment,  it  niay  be  collected  by  virtue  of  the  same 
execution;  or  a  separate  execution  may  be  insued  for  the  4'ollec- 
tion  thereof,  omitting  the  direction  to  deliver  possession  of  the 
propniy.  If  one  execution  Is  issued  for  both  purposex.  It  must 
contain  with  respect  to  the  money  to  lie  collected,  the  same  direc- 
tions as  an  execution  against  property,  or  against  the  person  as 
the  ease  requires. 

O.  C.  P.,  'I  13T3;  L.  13S2;  cb.  410.  t  1343. 

I  IIB.  DaBiacea  vrbea  cbattel  Injnred.  et  cetera,  by  4e- 

Where  the  plnintllT  recovers  a  chattel  whit'h  was  injured,  or 
otherwise  depreciated  in  value,  while  it  irns  in  llic  poKscHsion  or 
under  the  <-uutrol  of  the  defendant,  niidcr  such  circunistanccB. 
that  the  plaintiff  might  ret-over  damngea  for  the  injurv  or  depre- 
ciation, in  an  action  brought  against  the  defendant  therefor,  he 
may  recover  the  same  damages,  in  an  nctlim  hrouitht  as  pre- 
scribed in  this  article.  In  that  case  he  must  set  forth  the  facts 
in  hia  complaint,  nnd  demand  judgment  for  damuKcs  accordingly. 
C.  C.  p.,  i  l-m-.  L.  1882,  eh,  410,  J  1343. 

I  lao.  jMdsaseat  or  verdlttti  wbal  to  stale. 

The  judgment,  verdict  or  decision,  uiuKt  fix  the  damages,  if 
any,  of  the  prevailing  party. 

1.  Where  it  awards  to  the  plaintiff  a  chattel,  which  has  not 
been  replevied,  or  where  it  awards  to  the  prevailing  party  a 
chattel,  which  has  been  replevied,  and  afterwards  delivered  by 
the  marshal  to  the  unsucci'Ssflil  party,  or  to  a  person  not  a 
party,  it  must  also  fix  the  value  of  the  chattel,  at  the  time  of 
the  trial. 

2.  In  a  case  where  the  unsuccessful  party  had  a  special  prop- 
erly therein,  not  equal  to  the  full  valuation  of  the  chattel  to  fix 
the  value  of  the  special  property. 

O.  C.  p.,  H  1^26,  1T2T1  L.  1882,  cb.  410,  |  1343. 
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I  lai.  JadVB>*nt  or  verdict,  et  cetera,  for  psrt  at  aerenU 
Dliatl^l*. 

Wbere  tbe  acttou  is  brought  to  recover  two  or  more  chattels, 
the  jadgmeDt.  veidict  or  decision,  niny  award  to  one  party,  one 
or  moro  distinct  chattels,  which  eaii  be  identified,  aod  set  apart 
from  the  uthsrs,  and  the  residue  to  the  other  party,  and,  if  ne*- 
csxary,  the  compluint  must  be  nmendcd  so  ae  to  coDtorm  thereto. 
The  final  juiigmeut  rendered  thereupon,  must  award  to  each  party 
the  same  relief,  with  respect  to  the  tindinK  in  bin  favor,  as  if 
separHte  judgments  were  rendered,  eit^pt  that,  where  each  party 
is  entitled  to  an  abtiotute  award  of  a  sum  of  money.  aKaiiist  the 
other,  the  smaller  sunt  must  be  deducted  from  the  greater,  and 
the  bulaiice  only  must  be  awarded. 

C.  C.  p.,  I  IT28. 
I  ISS,  Damaseai  hoir  lueertaliied  on  defaalt. 

Where  the  iiiaiiitiff  is  entitled  to  judgment  by  default,  for  wadt 
of  an  nppeHrance  or  pleading,  the  court  to  which  he  applied  for 
judgment  may  a^icertaiu  and  determine  the  damaRes  to  which  he 
is  entitled  and  the  value  o(  the  chattel,  if  necessary. 

C.  C.  P.,  i  1729. 

I  las.  Final  indKnent,  et  cetera. 

Final  jndjiment  for  the  plaintiff  munt  award  to  him  posseMion 
of  the  dmttel  recovered  by  him,  with  bis  damages  if  any.  If  a 
:'hnttel  recovered  was  not  replevied,  or  if  after  it  was  replcTird 
it  n-as  delivered  to  the  defendant,  or  to  a  person  not  a  party,  as 
prescribed  In  this  ncl.  the  final  judgment  must  also  award  to  the 
ptaintilT  the  sum  fixed  as  the  value  thereof,  to  be  paid  by  the 
defendant,  if  possession  thereof  is  not  delivered  to  the  plaintiff. 
If  (he  defendant  has  demanded  judgment  for  the  return  of  a 
chattel,  which  was  replevied,  and  ofterwnrds  delivered  to  the 
plaintiff  or  to  a  person  not  a  party,  as  prescribed  in  this  act, 
fiiTal  Judgment  in  his  favor  therefor  roust  award  to  him  posses- 
sion thereof,  with  his  damages,  if  nuy,  and  it  must  also  award  to 
him  the  sum  fiied  as  the  value  thereof:  to  be  paid  by  the  plain- 
tiff, if  possession  is  not  delivered  to  the  defendant.  But  if  the 
case  is  one  of  those  Kpecified  in  subdivision  two  of  section  one 
hundred  and  twenty  of  this  act.  final  judgment  In  favor  of  Ibe 
defendant  must  uwaril  to  him  the  sura  fixed  as  therein  speeiGed. 
and  if  it  is  not  collected,  the  delivery  of  the  chattel,  or.  if  the 
I'luittel  has  not  been  replevied,  or  has  been  returned  to  him  after 
[■.■(lieviii,  that  he  is  entitled  to  the  posscsBion  thereof,  until  the 
siuti  .so  awarded  is  i-uUcited,  or  otherwise  paid. 
C.  C.  P..  i  1730;  L.  1882,  ch.  410.  {  13«. 

i  124.  EnecBtlant  coBtentm  tkereot. 

Ail  e.vfcutiiiii  for  the  delivery  of  the  possession  of  a  chattel  and 
111  satisfy  out  of  the  property  of  the  judgment  debtor  a  sum  of 
money  eoiitiugently  awarded  against  him.  must  contain,  in  addi- 
tion to  the  other  matters  prescribed  by  law,  the  following  direc- 

1.  Wh<Te  the  judgment  awards  a  sum  of  ntoney.  if  posaession 
of  the  chattel  is  nut  delivered  to  the  prevailing  party,  the  execu- 
tion must  require  the  marshal  if  the  chattel  canuot  be  found 
«i(hiii  the  city  of  New  York,  to  satisfy  the  sum  so  awarded  with 
iulfii'st  and  his  fees,  out  of  the  property  of  the  party  agaiust 
whom  the  judgment  is  rendered. 

A  direction  to  satisfy  a  sum  of  money  out  of  property,  as  pre- 
Bcribed  in  this  section,  must  be  in  the  form  requireii  by  law  for 
a   like  direction,   «hcre  an  exec'ution  against  property   is   issued 
upon  a  Judgment  for  a  sum  of  money. 
C.  C.  p.,  I  1T31;  L.  1882,  ch.  410.  |  1348. 

issa 
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tlSS.  MaralMl'B  poircp  to  take  ebattel. 
or  the  purpose  ol  taking  possession  of  a  chattol,  b;  virtue  of 
such  HD  eiecution,   the  powers  of  tlii'  marshal  are  the  same  as 
where  he  is  required  to  replevy  a  chattel, 

O.  C.  F^  I  I'rS;  L.  1BS3.  eta.  410, 1 ISU. 

I  IZS.  AclloD  on  DDdertAblBSi  nhrn  BialatainaMe. 

A  plaintiff  who  has  recovored  n  final  Indgment  eannot  maintain 
an  action  against  the  sureties  in  an  nndi^rtHkioK  given  in  behalf 
of  the  defendant  to  procnre  a  return  o(  the  chattel  or  against  the 
bail  of  a  defendant  who  has  l)een  arrested,  uqHJ  after  the  return, 
wholly  or  iiartly  UDvatislled  or  unexecuted,  of  au  execution  in 
his  favor,  for  the  delivery  o(  the  poase8si<m  of  the  ebnttel,  or  to 
satisfy  a  sum  of  money  out  of  the  property  of  the  defendant,  or 
for  both  purposes,  aa  the  case  requires,  A  defendant  who  has 
recoTered  a  final  judgment  eannot  ninintniti  an  action  against 
the  sureties  In  the  plaintiff's  undertnkiiig,  given  to  procure  a 
replevin  uDtiJ  after  &  like  return  of  similar  execution  against  the 
plaintifF. 

C.    C,   p..    I    1T3.T;    L.   IBM.   ch.   *10,  I  13M. 

1137.  HarntaBl'B  retnn)  «vld«iicv  tHervln. 
n  auvh  an  action  against  the  sureties,  tlie  nijirshars  return  to 
the  execution  is  presumptive  evidence  of  a  failure  to  deliver  or 
to  return  a  ehnttel.  or  to  pay  u  sum  of  money,  uctordiug  to  the 
terms  of  the  undertaking. 
C.  a.   p.,  I  1734;  L.   ISSZ.  nb.  410,   1  1313. 
I  1X6.  InlnrT,  rt  etiera,  no  detpnce. 

It  is  not  a  defence  to  such  an  aetion,  that  the  cliiittcl  was 
injured  or  destroyed,  after  it  was  replevied,  unlenH  the  injury  or 
destruction  was  affected  by  the  set.  or  with  the  eousent  of  the 
pinintifl,  in  the  action,  or  occurred  after  the  chattel  was  taken 
by  virtue  of  the  execution. 
'     C.  G.  P..  I  ITaS;  U  isaa,  rb.  410,   I  lUS. 

V129.  Pr«e«edlHK  where  BiiHimaaii  not  peFsonallr  aervrd. 
r'ber.c  the  defendant  <ioes  not  appear,  and  the  MutnuionM  han 
not  been  personally  served  upon  him.  nud  a  chattel,  or  a  part  of 
a  chattel,  to  recover  which  the  action  in  broughl,  hnH  been  re- 
pletie<l.  and  the  jiroceedings  tlieri'U|)ou  have  lici'n  duly  taken, 
as  preRcrll>e<l  In  this  act,  the  court  must  priKii'd  to  hear  nnc) 
determine  the  action  with  respect  to  thiit  chatlel.  or  part  of  a 
chattel,  or,  it  the  action  is  brought  to  recover  two  or  more  chat- 
tels, with  respect  tu  those  which  have  bt'en  reiilcviiii.  in  like 
manner  and  with  Iho  like  effect  us  if  the  summons  had  been 
personal l.v  served. 

I  180.  IVben  n.rtlon  not  aSeelcd  by  fnllnre  In  reitlrvy. 

Where  the  huuuuook  has  been  personally  st-rved  upon  the  de- 
fendant, or  where  he  appears,  the  <'Ourt  must  procecil  to  hear 
and  determine  the  action,  although  the  plaintiff  haa  not  reqnlred 
the  chattel  to  be  replevied,  or  the  marshal  has  not  been  able  to 
replevy  It. 

U  ISffi.  eb.  410.  I  1S4S. 

1  IRl.  Jolader  vt  aetlon  with  others. 

Xiithing  in  this  title  is  to  he  so  construed  as  to  prevent  the 
plaintiff  from  uniting  in  the  same  complaint  two  or  more  causes 
of  action,  in  any  case  i<pec)Ged  in  section  one  hundred  and  forty- 
six  of  this  act. 

C.  C.  p.,  1  18B0.  ,        ,    ,,,,, 
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ARTICLB  FOURTH. 

Action  to  foreclose  a  lien  on  a  chatteL 

Bee.  131.  Action;  wfaca  Bad  la  whit  eaaru  nulntilaablE. 

131).  AcltoD  on  modltkiaal  ml*  igrvpnwnl,  rt  rrtm;  bow  broBilit 
140.  JuddnpBt:  urdfr  of  arreat;  bod;  eiecntloo. 

142,  ApplLrillon  of  tbti  irtlcle. 

1137.  Acllon)   vtbtn   and    la  <iTliat  coarta   aialntalBitklc. 

An  aeticm  may  be  maiotBined  io  the  munieipsl  raurt  of  the  citj 
o(  New  York,  to  (oreclose  a  lien  upon  a.  chattel,  for  a  sum  of 
money,  where  the  amount  claimed,  exelnBiTe  of  custs.  does  not 
exceed  five  hnndred  dollan),  in  nny  cane  where  such  s  lien  eiisU 
at  the  time  ot  the  commencement  o(  the  action. 
C.  C.  P.,  1 1T3T, 

1 138.  Warrant  la  aellon   for. 

In  an  aetion  to  foreclose  a  lien  upon  a  chattel,  if  the  plaintiff 
iH  not  in  iioswes^on  of  the  chattel,  a  warrant,  commandinft  the 
inarabal  to  seise  the  chattel,  and  itafely  keep  it  to  abide  the  judg- 
ment, may  bo  isHueil  in  lilu  maimer,  as  a  warrant  of  attBohnvent 
may  he  ii4sue<1,  in  an  action  foauded  upon  a  contract,  and  the 
provieions  of  law  applicable  to  a  warrant  of  attachment,  issued 
out  of  the  court  apply  to  a  warrant  iasued  aa  prescribed  in  this 
act,  and  to  the  proceedinKS  to  procure  it,  and  after  it  has  been 
issued,  eiccpt  as  otherwise  specified  in  the  judgment. 


{  130.  AcfloB    oa    coadttfoaaj    sale   i 
hon-  bronicht. 

No  action  Khali  lie 'maintained  in  tbia  conrt,  which  arises  on  a 
written  contract  of  conditional  Hale  of  personal  propert.v:  a  birinr 
of  personal  property,  where  title  is  not  to  rest  in  the  person 
hirlui;  until  payment  of  a  certain  snni;  or  a  chattel  mortgaKe 
made  to  secure  the  purchase  price  of  chattels;  exct-pt,  an  action 
to  forecloxe  the  lien,  as  provided  in  this  article.  For  the  puriMvie 
lit  this  ni>etion  an  instrument  in  wrltttiE  as  above  slated  shall  he 
deemed  a  lien  upon  a  chattel,  Provideil,  however,  that  an  action 
may  be  maintained  to  recover  a  snm  or  suma  due  and  payable 
for  instnlniimt,  payment  or  hiring,  but  In  such  cases  no  order  of 
arrest  shall  issue. 

f  I4n.  [Am'd,  iMMt.!  Jadsmenll  order  ot  arrest  i  boalr  cir- 
euttnn. 

In  an  action  of  foreclosure,  as  provided  in  the  last  sectioD. 
where  the  xum  or  sums,  over  all  payments  and  set-offa  due  and 
payable  liy  the  terms  of  a  written  contract  of  conditional  sale, 
or  npon  the  payment  of  which  the  title  to  hired  personal  property 
vests,  or  secured  by  a  chattel  mortgage,  amount  to  more  than 
oue  hundred  dollars,  the  plaintiff  may  allege  that  the  defendant 
wilfully  or  uialicioiTsiy  disposed  of  or  concealed  the  property  or 
a  part  thereof,  corered  by  the  instmment  on  which  suit  ia  insti- 
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tntcd.  in  which  caiie  the  court  niaf  ^rant  no  order  of  arrest  in 
the  nisDner  proriJed  in  article  one  of  thin  titie,  nnil  H|nin  snch 
HlleRBtion  being  proved  on  the  trial,  execution  aeaiuHt  the  pei- 
soD  h1\b1I  JKsue,  if  the  provisions  of  this  act  relating  to  indorse- 
ment  npon  the  Hummnns  have  been  coniplied  ivith,  unless  the 
property  awarded  by  the  judgment  is  produced  br  the  deftndant 
to  sAtiBf;  tbt!  exfH'Utlon  and  levy,  when  made  as  provided  in  tliis 
article.  Upon  judicnient  being  rendered,  as  prescribed  in  thin 
article  under  the  proTisinns  of  this  or  the  Inst  preceding  section, 
and  execution  issuinK  thereon,  the  property  subject  to  Icv^  must 
be  produced  or  poswsslon  made  rendity  nrnilable  at  the  time  of 
such  levy,  to  satisfy  the  execution  hi  the  manner  prescribed  tn 
the  judgment,  and  on  failure  so  to  do.  where  the  plaintiff  has 
recovered  judgment  for  a  sum  exceeding  one  hundred  dollara, 
exclusive  of  costs,  an  execution  ugainst  tlie  i^ersoD  shall  issue, 
provided  the  provisions  of  this  act  relating  to  indorsement  upon 
the  summons  have  been  complied  with,  on  the  return  of  tlie 
marshal  having  the  execution  made  to  the  clerk  of  the  court  tn 
the  district  In  which  the  jndgment  is  docketed,  lo  the  effect  that 
such  property  is  not  available  for  levy  and  execution. 
L.  IHO,  oil.  IH.    InaReot  April  B,  IMS. 

I  141*  Jndsm^nt,  et  ederK. 

In  an  action  to  foreclose  a  lien,  the  final  jodgment  in  favor  of 
the  plaintiff,  must  ppecify  the  amount  of  the  lien,  and  direct  a 
sale  of  the  chattel  to  satisfy  the  same  and  the  conts.  if  any.  by 
a  ranrHbal.  In  like  manner,  as  where  a  marshal  sella  personal 
property  by  virtue  of  an  execution,  and  the  application  by  him 
of  the  proceeds  of  the  sale,  less  his  fees  aud  expenses,  to  the 
payment  of  the  amount  of  the  lien,  and  the  coats  of  the  action. 
It  must  also  provide  for  the  payment  of  the  surplus  to  the  owner 
of  the  chattel,  and  for  the  safe  keeping  of  the  surplus,  if  neces- 
sary, by  the  clerk  of  the  court,  until  it  is  claimed  oy  him.  If  a 
defendant  upon  whom  the  summons  is  personally  served,  is  liable 
for  the  amount  of  the  Ken,  or  for  any  part  thereof,  it  may  also 
award  payment  accordingly. 

C.  O.  P..  H  ITHe,  1T40. 

1 142.  AppllH-tlon    of   this   BPtlelc. 

This  title  does  not  affect  any  existing  right  or  remedy  to  fore- 
close or  satisfy  a  lien  upon  a  chattel,  without  action,  and  It  does 
not  apply  to  a  case,  where  another  mode  of  enforcing  a  lien  upon 
a  chattel  is  specially  prescribed  by  law. 

C.  C.  P.,  1 1741. 
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18T,  Intrrpleader  bj  order  In  certain  ewea. 

)  14(1.  FlfBdlng'  OD  ]al>d«r  of  Ibbup. 

PleadingH  in  the  municipal  court  nf  the  city  of  New  York,  maj 
be  oral  or  writtpn,  verlfipd  or  UDTerified,  and  inciuae  ■  eompJBlnt. 
answer  or  demurrer. 

1.  Where  the  action  is  commpnced  by  the  service  of  a  sniii- 
monH  onlv,  the  plemlinKs  may  be  oml,  and  the  Bubstance  t^*"?"' 
nIihII  be  endorsfil  upon  the  anniinona  and  entered  in  the  dockM 
b<K)k  of  Ihe  court.  Issue  must  be  joined  on  the  return  day  of 
the  summons,  eTcept  as  otherwise  expressly  prescribed  in  lliw 
act.  The  court  may,  however,  in  its  discretion,  order  a  written 
bill  of  particulars,  with  or  without  veriticatioo,  to  be  filed  by  the 
plaintiff,  or  by  the  defendant  interposing  a  counterclaim. 

2.  In  nil  cases  where  a  written  eompUiint,  venfied  or  nnTen- 
fied,  is  served  with  the  summons,  a  written  answer,  verified  if 
the  complaint  be  Terified,  or  e   written  demtirrer,  moat  be  filed 
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and  ixiia?  joiiied  an  the  return  day,  except  as  otlisrn'u>e  expressly 
prescribed  in  this  act.  unleHS  tlic  court  turther  cxtuDds  Ilie  time 

3.  Where  a  demurrer  is  interposed  and  dieallowed,  the  court 
muHt,  notwithstanding  the  return  day  haa  pnesed,  icraut  leave 
to  plead  SB  if  no  demurrer  had  been  inti'rpoaed,  with  or  with- 
out coHtf",  in  an  amount  within  the  sum  allowed  as  costs  in  tho 
action;  but  the  time  to  file  suid  pleading  shall  not  be  extended 
longer  than  eight  days  Crom  the  time  the  decision  on  the  demurrer 
is  rendered,  unless  on  the  (.-onsent  of  the  parties. 

4.  If  the  court  deems  the  deniitrrer  well  founded,  it  must  per- 
mit the  pleading  to  be  nmpnded;  and  it  the  part;f  fails  no  to 
amend,  the  defective  pleading  or  part  of  a  pleading  di'murred 
to  must 'be  disregarded;  and  the  court  may.  in  its  discretion, 
extend  the  time  for  pleading,  in  the  manner  prescril>ed  in  the 
preceding  subdivision. 

5.  Where,  on  the  return  day  of  a  summons,  a  person  appears 
specially  for  the  purpose  of  raising  a  question  not  involving  the 
merits  of  the  action,  the  court  may,  in  itx  discretion,  rcKerre  the 
decision  on  the  question  raised  and  extend  the  time  to  plead,  in 
the  manner  prescribed  in  Hnbdivtsion  three  of  this  section. 

6.  Nothing  herein  shall  be  construed  to  prevent  the  court 
ordering  a  bill  of  particulars  in  a  proper  case,  whether  the  plend- 
iugs  be  written  or  oral. 

1140,  What  CBDHCB  of  nctlon  may  »c  folaed  In  tHe  Banc 

complaint. 

The  plaintiff  may  unite  in  the  same  complaint,  two  or  more 
causes  of  action,  where  they  arc  brought  to  recover  ns  follows: 

1.  Upon  contract,  express  or  implied. 

2.  For  personal  injuries,  and  injuries  to  property,  or  either. 

3.  Chattels,  with  or  without  damages,  for  the  taking  or  deten- 
tion thereof. 

4.  Upon  claims  against  a  trustee,  by  virtue  of  a  contract,  or 
by  operation  of  law.  ; 

H.  Upon  claims  arising  out  of  the  same  transaction  or  trans- 
actions connected  with  the  same  subject  of  action,  and  not 
Included  within  one  of  the  foregoing  subdivisions  of  this  section. 

6.  For  penalties  incurred  under  a  statute  of  the  state,  or  an 
ordinanee  of  the  city  of  New  York. 

But  it  tntist  appear,  npon  the  face  of  the  complaint,  that  all 
.  the  causes  of  action,  ho  united,  belong  to  one  of  the  foregoing 
BubdiviHions  of  this  section:  that  they  are  consistent  with  each 
other;  that  they  rennire  the  same  judgment;  and  excejit  as 
otherwise  prescribed  by  law.  that  they  affect  all  the  parties. 
Where  a  eaiiBC  of  action  for  which  a  defendant  might  be  ariestecl 
Is  united  with  a  cause  of  action  for  which  he  cannot  he  Brrpsted. 
an  execution  against  the  person  of  the  defendant  cannot  be  issue*! 
upon  the  judgment. 

C  C.  P.,  it  484.  SBS7, 

1 1-4T.  PlalDtlfl  lo  prove  his  eime,  except  ob  oontraet 
where  there  la  a  verlHed  com  plat  at. 

If  a  defendant  fails  to  appear  and  answer,  the  plaintiff  cannot 

recover  without  proving  his  case,  except  that  where  the  action 

Is  on  B  contract,  express  or  implied,  and  a  copy  of  a  verified  com- 
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a  serred  on  deCeadant  nt  the  time  of  the  Bervi<>e  of  the 
I,  judgment  ma;  be  taken  an  demanded  withont  further 

C.  C.  p.,  I  2881;  L.  1S83,  cli.  41D.  |  134T. 

1 148.  D*(ead>Bt    nay    oB«r   to    allow   Jadamacnt    or    e*M- 

The  dpfendaot  ran;,  upon  the  return  of  the  summons,  and  before 
ntiHwering.  file  n'itb  the  court  a  written  offer  to  allow  judsmenl 
to  be  taken  againat  him  tor  a  sum  ot  mone;,  or  for  property 
therein  specified,  with  costs.  If  there  are  two  or  more  defend- 
ants, and  the  action  can  be  severed,  a  like  offer  ma;  be  made  b; 
one  or  more  of  the  ilefendantB,  against  whom  a  separate  judg- 
ment ma;  be  taken.  If  the  plaintiff  thereupon,  before  taking 
an;  other  proceeding  in  the  action,  files  with  the  court  a  written 
acceptance  of  the  offer,  the  court  mnst  render  jndgment  sceord- 
iuRly.  It  an  acceptance  Is  not  filed,  the  offer  cannot  be  given  in 
evidence  upon  the  trial;  but.  if  the  plaintiff  fails  to  obtain  a 
more  favorable  indgment.  he  cannot  recover  costs  from  the  time 
of  the  offer,  and  must  pa;  the  defendant's  costs  from  that  time. 
But  o  defendaot  ma;  instead  ot  such  written  offer,  d^tosit  the 
amount  ot  his  offer,  it  a  sum  of  mone;,  with  the  clerk  of  the 
court,  with  like  effect, 
c.  o.  p..  I  isoi. 

1146.  Complalat. 

The   complaint  must   state  in   a  plain   and   direct  manner   the 
facts,  constitnting  the  cause  of  action. 
c.  o.  F.,  I  sase. 

I IBO.  An»rer)  irhat  to  eoutalik. 

The  answer  of  the  defendant  must  contain : 

1.  A  general  or  specific  denial  of  each  material  all^ration  ot 
the  complaint  controverted  by  the  defendant,  or  of  any  knowl- 
edge or  information  thereof,  suSldent  to  form  a  belief. 

2.  A  statement  of  an;  new  matter  constituting  a  defease  or 
counterclaim,  in  ordinary  and  concise  languade.  without  repetilkin. 

0.  C.  p..  II  BOO.  £938:  L.  1882,  cb.  410.  |  1341. 

t  IBl.  Coanterclalm   deAaed. 

The  count erctni ID.  specified  in  the  last  section,  must  tend,  in 
some  way,  to  diniiniHh  or  defeat  the  plaintiff's  recovery,  and 
must  be  one  of  the  following  causes  ot  action  against  the  ptaiu- 
tilT.  or,  in  a  proper  case,  against  the  person  whom  he  represents, 
and  in  favor  of  the  defendant,  or  ot  one  or  more  defendants, 
between  whom  and  the  plaintiff  a  separate  judgment  may  be  had 
in  the  action: 

T.  A  cause  of  action  arising  out  of  the  contract  or  transaction, 
set  forth  in  the  complaint  as  the  foundation  of  the  plaintifTa 
cliiini,  or  connected  with  the  subject  of  the  action. 

2.  In  an  action  ou  contract,  an;  other  cause  of  action  on  con- 
tract, existing  at  the  commencement  of  the  action. 
c.  C.  P.,  1 601. 
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I IBX.  Rale*  pespecdOK  <■>«  allowimee  of  eoonler claim. 

But  the  counten^laiDi,  epvcifi^  in  mibdi vision  eeconit  at  the 
Inst  l»^etion,  in  subject  to  the  following  rules: 

1.  If  thp  action  is  tonnded  upon  a  (-ontract,  wblch  baa  been 
assigned  b;  the  part]'  thereto,  other  than  a  uesotiable  promissory 
uote  or  bill  ot  exchaniH;,  a  demnnd  existing  agniust  the  party 
thereto,  or  an  assiKnee  of  the  eontrnct,  al  the  time  ol  the  assign- 
ment thereof,  and  belonging  to  tile  defend ont.  in  good  faith, 
before  notiee  of  the  nsHi^ment.  mtist  be  allowed  as  a  counteT- 
claim,  to  the  amount  ot  the  plnintilf's  demand,  it  it  might  have 
been  so  alloweti  against  the  party,  or  the  asHignee,  while  the  eon- 
trnct belonged  to  him. 

2.  If  the  action  is  upon  n  negotiable  promissorj  note  or  bill  of 
exchange,  which  has  been  nEisigned  to  tbe  plaintilf  after  it 
became  due,  a  demand  existing  agninst  n  person  who  assigned  or 
tmnaferred  it.  after  it  hecnme  due.  muKl  be  allowed  an  a  counter- 
clnim.  to  the  anionnt  of  the  plaiDtifrH  demand,  if  it  might  have 
1>eeD  BO  allowed  against  the  asHignor,  while  the  note  or  bill 
belonged  to  him. 

3.  If  the  plaintiff  is  a  trustee  for  another  or  if  the  action  is 
in  the  name  ot  the  plaintiff,  who  baa  no  actual  interest  in  the 
contract  npon  which  it  is  foanded,  a  demand  against  the  plain- 
tiff shall  not  be  ulidwed  as  a  counterclaim;  but  so  much  ot  a 
demand  existing  against  the  person  whom  iie  repreiieBtB.  or  for 
whose  benefit  the  action  is  brought,  as  will  satisf;  tbe  plaintiff's 
demand,  must  be  allowed  as  a  counterclaim,  if  it  might  have 
been  so  allowed  in  an  action  brought  by  -the  person  beneficially 
interested. 

C.  C.  p.,  I E03. 

I  IKS.  Jadsmeat  when  d«Bi*a<  or  cvaDteFcIalm  are  eqnkl 
or  ■■rnna.l. 

Where  a  counterclaim  is  established,  which  equals  the  plaintiff's 
demand,  the  judgment  must  t>e  in  favor  of  the  defendant.  Where 
it  is  less  than  the  plaintiff's  demand,  the  plaintiff  must  have 
judgment  for  the  residue  only.  Where  it  exceeds  the  plaintiff'a 
demand,  the  defendant  must  hare  judgment  for  the  excess,  or 
tio  mnch  thereof  as  Is  due  from  tbe  plaintiff;  the  judgment  does 
not  prejudice  the  defendant's  right  to  recover,  from  another 
pemon,  bo  much  thereof  as  the  judgment  does  not  cancel. 
.  C.  C.  P..  I  SOS. 

1 164.  For    KBrmallve  relief. 

In  a  case  not  specified  in  the  last  section  where  a  covnterclaim 
is  established,  which  entitles  tbe  defendant  to  an  afflnnative 
judgment,  demanded  in  the  answer,  judgment  must  be  rendered 
for  the  defendant  accordingly. 

O.  C.  p.,  I  604. 

I  IBB.  Conn t«rel aim  nhen  detea4ant  Is  sned  In  a  repre- 
■entaltve  capAelty. 

In  an  action  against  an  executor  or  administrator,  or  other 
person  sned  in  a  representative  capadty.  the  defendant  may  act 
forth,  as  a  eoonterolaim,  a  demand  belonging  to  the  decedent 
or  other  person  whom  he  represents,  where  the  persoD  so  repre- 
sented would  have  been  entitled  to  set  forth  the  same,  in  an 
action  against  him. 

a  c.  p.,  I  UK. 
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f  lOe.  WHO  plaintiff  U  am  esecntar  or  itdiBlBlBtratw. 

In  an  action  brought  by  an  t'sctulor  or  adiuiniBtraiui.  in  hi 
reprcBtntatiTe  capacity,  a  demand  against  the  detedwit.  bt-kcc- 
ioe,  at  the  time  of  his  death  to  the  defendant,  may  be  set  tons 
bj  the  defendant  as  a  coiinterclaini,  as  if  the  actian  had  bwi 
brought  by  the  decedent  in  his  lifetinie;  and,  if  a  balannr  v 
found  to  be  doe  to  the  defendant,  judgment  must  Be  readK^ii 
therefor  against  the  plaintiff,  in  his  repreHentative  capaMlT- 
Execution  can  be  issued  upon  such  a  indgment  only  in  ■  '" 
where  it  could  be  Issued  apon  a  judgment  in  an  action  ag 
the  eiecntor. 
C.  C.  P.,  I  BOfl. 

I IBT.  Coiiat«reI«lni  -wkcre  Kaaoamt  In  !■  execan  «t  «• 
larl  •diction. 

Where  defendant  has  a  counterclaim  which  ia  in  excera  of  ibf 
amount  of  the  jurindictlon  of  this  conrt,  the  twunterclaim  mi/ 
be  interposed,  and  in  the  event  ot  jadgment  beiuB  rendered  te 
defendant's  favor,  Hnetaining'  said  eounterelaim,  said  jodgniPBT 
Rhall  not  be  for  any  larger  sum  in  any  event  than  the  sum  C 
which  the  court  has  jurisdiction,  exclusive  of  contH,  but  nothinf 
in  this  section  shall  be  construed  to  estop  such  a  defendant  turn 
bringing  an  action  against  the  jilaintiff  for  the  difference  betirMl 
the  sum  of  the  court's  jurisdiction,  nnd  the  sum  by  said  defendaitt 
to  be  due  unless  the  judgment  shall  state  that  tlie  sDm  awarded 
by  the  judgment  is  the  whole  amon«t  found  to  be  due. 

[New.]  I 

f  1S8,  When  delendaut  may  dcaaar. 

The  defendant  may  demur  to  the  complaint,  where  one  or  man ' 
of  the  following  objections  thereto,  appear  npim  the  face  therwf: 

1.  That  the  court  has  not  jurisdiction  of  the  person  of  tte 
defendant. 

2.  That  the  court  hei  not   jurisdiction  of  the   subject   of  tbe 

3.  That  the  plaintiff  hna  not  legal  capaeity  to  sne.  I 

4.  That  there  la  another  action  pending  betwem  the  saiM- 
parties.  for  the  aame  canoe. 

5.  That  there  is  a  misjoinder  of  parties  plaintiff. 

fi.  Thnt  there  is  defect  of  parties,  plaintiff  or  defendant. 
7.  That  causes  ot  action  have  been  improperly  united. 
S.  That  the  complaint  does  not  state  facts  enfBcient  t«  cowli- 
tute  a  cause  of  action. 

C.  C.  p.,  H  468.  2»3«i  U  1SS2,  r*.  410,  |  1MT. 

I  IBS.  DcBnrrer  to  oomplalnt  aiaM  apeelty  (rroaada  •! 
obJecltoB. 

The  demurrer  must  distinctly  specify  the  ob^tiona  to  the  cifD- 
plaint,  otherwise  it  may  be  disregarded.  An  olijection.  takei 
under  subdivision  firRt,  second,  fonrth  or  eighth  of  section  our 
hundred  and  fiftj-eight  of  this  act,  may  be  stated  in  the  Isnguaw 
of  tiie  RnbdiviHion;  and  an  objection  taken  nnder  either  of  ibf 
othn-  sulidivisionH,  must  point  out  q>eciGcally  the  particnJu 
defect  relied  upon. 


b,  Google 


MUNICIPAL  COURT  ACT. 

IIMl  DcBiaFrer    to    ■■■    or    part    of    (he    «onpIalDt(    m«t 

The  defeucUnt  may  demur  to  the  vhole  roinplaint.  or  to  one 
or  more  aPparate  rnilses  of  action,  stated  theroin.     In  the  latter 
case,  he  maf  answer  the  canse  of  action  not  demurred  to. 
C,  C.  P.,  i  491. 

1 161.  FormKi    replr    or    4eninrrer    to    coanlcrclBlm    not 

A  formal  reply  to  a  eounterplaim  is  not  necessary.  The  counter- 
claim  shall  bo  doem.ed  denied  by  the  plaintiff  iiuleas  speeifically 
admitted  on  the  trial.  It  also  may  be  objected  to  on  motion,  or 
demurred  to  as  if  the  counterclaim  were  an  afflrinatiTe  conae  of 
action,  set  up  in  s  complaint. 

1 183.  WkoB  plaintiff  mmy  demvr  to  aaawev. 

The  plaintiff  may  demur,  to  a  conDterclaim  or  n  defence  con- 
aiatinK  of  new  matter  contained  in  the  anRwer,  on  the  ground 
that  it  ie  fnsaacient  in  law  on  the  face  thereof. 

o.  c.  P.,  |4M. 

i  1«8.  Rcqalpcmonta  oonoorBlnir  TerMrd  pleadlncn. 

Thp  allegations  or  denials  in  a  verified  pleading  must  in  form 
be  stated  to  be  made  by  the  party  pleading.  Unless  they  are 
therein  slated  to  be  made  on  the  information  and  belief  of  the 
party,  they  must  be  regarded,  for  all  purposes  as  having  been 
made  on  the  knowledge  of  the  person  verifying  the  pleading.  An 
allegation  that  the  party  has  not  sufficient  bnonledee  or  informa- 
tion to  form  a  belief  with  respect  fo  a  matter,  must,  for  the 
same  purpose,  be  regarded  as  an  alleeatloD  that  the  i>erson  veri- 
fying the  pleading  has  not  ancb  knowledge  or  information. 


}1M.  VerlUcatlaB)  kow  and  by  whom  nuide. 

The  verification  must  t^e  made  by  the  affidavit  of  the  party,  or, 
if  there  are  two  or  more  parties  united  In  interest,  and  pleading 
to(;ether,  by  at  least  one  of  them  who  is  acquainted  with  the 
(acts,  except  as  follows; 

1.  Where  the  party  is  a  domestic  corporation,  the  verification 
must  be  made  by  an  officer  thereof. 

2.  Where  the  people  o(  the  state  ire,  or  a  public  olllcer,  in  their 
behalf,  la  the  party,  the  verification  may  be  made  by  any  person 
acnnalnted  with  the  facts. 

3.  Where  the  party  is  a  foreign  corporation:  or  where  the  party 
U  not  within  the  county  where  the  attorney  resides,  or  if  the 
latter  is  not  a  resident  of  the  state,  the  county  where  he  has  his 
office,  and  cannble  of  making  the  affidavit:  or,  if  there  are  two 
or  more  parties  united  in  interest  and  pleading  together,  where 
neither  of  them,  nequniuted  with  the  facts,  is  within  that  county 
»nd  capable  of  making  the  affidavit;  or  where  the  action  or 
defence  is  fonnded  on  a  written  instmmcnt  for  the  payment  of 
money  only,  which  is  in  the  posseHsion  of  the  agent  or  the  , 
•ttomey;  or  where  all  the  material  nllegnttons  of  the  pleading 
*re  within  the  personal  knowledge  of  the  agent  or  the  attomeyi 
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to  either  case  the  Terification  tany  be  mnde  b;  the  agrait  of  or 
the  attorney  for  the  party. 
C.  C,  P..  I  Il2ft. 

InataBce  *•(  adverac  paili 

The  court  may  at  the  time  of  pleadiug.  or  at  aoy  other  tiiD« 
before  the  trial,  reqiiire  the  plaintiff  or  liefendaut  to  exhibit  to 
the  insppotion  of  the  adiersp  party,  with  lil)erty  to  copy  the  same, 
any  n'ritinx  or  apeount  deolared  nn  or  apt  up  in  tbp  way  of  affsrt 
or  oouQtiTclaim,  or  if  not  so  exhibited,  may  prohibit  its  afterward 
being  given  in  eTideuee. 

L.  ISS2,  cb.  410,  I  1301. 

I  166.  Amend  Bent  of  plendlatn. 

The  court  muat.  upon  application,  allow  a  plead Idi:  to  be 
amended,  at  any  time,  if  aubstantial  juatiee  will  be  promoted 
thereby.  Where  a  party  ameuds  hia  pleadinjr.  after  joinder  of 
iaaue,  or  pleads  over  upon  the  decialou  of  a  demurrer,  and  it  ia 
made  to  appear  to  the  satiafaetion  of  the  court,  by  oalh.  that  an 
adjournment  ia  neceiiBary  to  the  adverse  party,  in  conneiiuenre 
of  the  nmendmeut  or  pleadinK  over,  an  ndjoumment  muat  he 
granted.  The  conrt  may  alao,  in  its  diacretion.  require,  aa  a  con- 
dition of  Bllowing  an  amendment,  the  payment  of  coata  to  the 
adverse  party. 

C.  C.  P.,  t  20*1:  t-  1882.  ih.  HO.  f  IMT. 

I  lAT.  PrlT>te  atntDtei  how  pleaded. 

In  pleading  a  private  statute,  or  a  right  derived  therefrom.  It 
la  Hufflcieut  to  designate  the  stiitute  by  its  chapter,  year  of  paa- 
saire  and  title,  or  in  some  other  manner  with  convenient  certainty, 
without  setting  forth  any  of  the  contents  thereoL 

C.  C.  P.,  1 680, 

|I6S.  JndKnentat    hoiv  pleaded. 

In  pleading  a  judpnent,  or  other  determination  of  a  court  ot 
ofHcer  of  special  juriadictlon.  tt  Ik  not  necessary  to  state  the  facts 
conferring  jurisdiction;  but  the  jodKinent  or  determination  may 
be  stated  to  have  been  duly  given  or  made.  If  that  allegation 
is  controverted  the  party  pleading  must  on  tbe  trial  esitabli^  the 
facts  cnnferting  jurisdiction. 

I  169.  CnndltloHa   preeedenti  hoir  pleaded. 

In  pleading  the  performance  of  a  condition  precedent  in  a  cod- 
' "  ■"   ~  *  —  '"   -'-'5  the  facta  constituting  perform- 


ilTO.  PleadtavB  tO  be   llberallr  coaatraed. 

The  allegations  of  a  pleading  must  be  liberally  construed,  with 
a  view  of  subatantial  justice  between  the  parties, 
e.  c.  F..  i  W». 
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MUNlGirAL  COURT  ACT. 
I  ITl.  iMmalrrlBl  -vBrlBnee  In  itlr»dl»v  to  be  dlareavrdcd. 

A  vuriauce  between  an  allegatiuD  in  a  pleading  and  the  proof, 
niuBt  be  diareKHnled  as  immaterial,  luilens  the  ccinrl  is  Batisfied 
thnt  the  BdverHe  party  baa  been  misled  tbereby,  to  his  prejudice. 

I ITX.  Material   vnrlaHe«ii|  hoir  provided  for. 

A  rariance  betwoi'n  mi  nllt^gatiuii  in  a  pleading  and  thp  proof 
Ih  nut  material  nnleaM  it  hHS  actually  miHled  the  adverse  party, 
to  hia  prejudiL-e  in  nmiutaininK  bis  action  or  defense  on  the' 
merits.  If  a  party  insists  that  he  has  been  misled  that  fnet  i^d 
the  particulars  in  Tvhioh  he  has  been  misled  mnst  be  proved  to 
the  satisfaction  of  the  court.  Thereupon  the  court  ma;  in  it!) 
discretion  order  the  pleading  to  be  amended  on  such  terms  ns  it 
deems  Just. 
C.  C.  P.,  1 630. 

1 173.  Wliiat   to  be   deemed  a  failure  of  vrool. 

Where,  however,  the  alleication  to  whk-b  the  proof  is  direcleil 
is  nnproTed,  not  in  some  particular  or  particnlars  only,  hnt  in  its 
entire  scope  and  weaning,  it  is  not  a  case  of  variance  within  the 
last  two  sections,  but  a  failure  of  proof. 

C.  C.  p.,  I  HI. 

1  174.   Partial  defeniieii. 

A  partial  defense  may  bo  set  forth,  but  it  muat  be  expressly 
stated  to  be  a  partial  defense  to  the  entire  complaint,  or  to 
one  or  more  separate  causes  of  action  therein  set  forth.  On  a 
demsrrer  thereto  tbe  <iuestion  is  whether  it  is  anfficient  for  that 
purpose.  Matter  tendiuR  only  to  mitigate  or  reduce  damaices  in 
an  action  to  recover  damages  for  a  personal  injury,  or  an  injury 
to  property,  is  a  partial  defense  within  the>menning  of  thia  section. 

fl7S.  Complaint    In   acttonii   hy    or   aBalant    corporatlODB. 

In  an  action  brought  by  or  against  a  corporation,  the  complaint 
muat  aver  that  the  plnintiflf.  or  the  defendant,  as  the  case  may 
be,  is  a  corporation;  must  state  whether  it  in  a  domestic  corpora- 
tion or  a  foreign  corporation:  and,  if  the  latter,  the  state,  country 
or  government,  by  or  under  whose  laws  it  was  created.  But 
the  plaintiff  need  not  set  forth,  or  specially  refer  to,  any  act  or 
proceeding  by  or  under  which  the  corporation  was  created, 
'c.  c.  p.,  I  mr<. 

1 176.  IVIien   proof  of   corporate  existence  oaneceaaarr. 

In  an  action  brought  by  or  against  a  corporation,  the  plaintiff 
need  not  prove,  upon  the  trial,  the  existence  of  the  ccirporation 
unless  the  answer  is  verilied  and  contains  an  affirmative  allega- 
tion that  the  plaintiff,  or  the  defendant,  as  the  case  may  be,  is 
not  ft  corporation. 

C.  C.  P.,  (ITTB. 

1 177.  NiBnomert  wben   waived. 

In  an  action  or  special  proceeding  brought  by  nr  against  a 
corporation,  the  defendant  is  deemed  to  have  waived  any  mixtakc 
in  the"  sintement  of  the  corporate  name,  unless  the  mlanomer  is 
pleaded  in  tbe  answer  or  other  Qleading  in  the  defendant's  behalf. 

C.  C.  P.,  1 177T. 
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MUNICIPAL  OOUBT  AOT. 
I  ITS.  PIeiUln«s  tm  *cU*Ma  ok  b«at«r«r  !>•>««. 

The  ptt^HdlDXb  sod  proceedings  in  ■ctionB  in  whicb  tb*  people 
lit  tiiia  Btute  are  a  party,  whfre  nuch  actions  are  brongfal  by 
the  overset^nt  uC  th«  poor  or  the  commisBioDers  of  public  chanties 
anil  corre<-liciii,  upou  bastardy  or  abandonment  bonds,  shall  be 
the  Hame  an  ju  aitioua  brought  oa  bonds  with  conditions  other 
than  for  the  payment  of  nionvy,  and  for  any  breach  of  the  con- 
dition o(  KUL'h  bnnd  tfivea  in  canes  of  bastardy  which  shall  happen 
otter  the  recovery  ol  any  <lamnges  or  the  commencement  of  any 
suit,  the  municipal  court  in  the  district  in  which  the  action  was 
originally  brought  shall  have  power  to'  issue  a  new  BUmmuns,  and 
upon  the  return  thereof  to  aiwertain  the  amonnt  of  dama^ 
arising  from  said  breach,  and  to  give  judgment  aceordingiy,  and 
In  snits  upou  bonds  given  in  abandonmeut  cases  the  court  shall 
have  the  same  power  as  to  requiring  further  security  or  oom- 
mittiug  defendant  iu  default  thereof,  as  are  conferred  by  law,. 
upou  the  judges  of  courts  of  record  in  similar  cases. 

L.  1882,  cb.  410,  1 1348. 

I  ITS.  Anawrr  vf  title. 

The  defendant  may.  either  with  or  withont  other  matter  of 
defense,  set  forth  in  his  ausiver  facta  showing  that  the  title  to 
real  property  will  come  in  question.  Such  an  answer  mast  be 
in  writing,  and  it  must  be  signed  by  the  defendant,  or  his  attorney 
or  agent,  and  delivered  to  the  court.  The  court  must,  thereupon, 
countersign  the  answer,  and  deliver  it  to  the  plaintiff. 
L.  1S82,  cb.  410.  1 1349. 

1 180.  Defendnnt  .  la  aaawcr  of  title  to  deliver  »ad«r- 
tsktnff. 

In  the  case  specified  in  the  last  iccfion,  the  defendant  must  al»o 
deliver  to  the  court,  with  the  answer,  a  written  undertaltinK, 
eieeutcd  by  one  or  more  sureties,  approved  by  the  court,  to  the 
effect  that,  if  the  plaintiff,  within  twenty  days  thereafter,  deposits 
with  the  court  a  summons  and  complaint  in  a  new  action,  for 
the  same  cause,  to  be  brought  in  the  proper  court,  as  prescribed 
In  the  neit  section,  the  defendant  will,  within  twenty  days  after 
the  dei)OHit.  give  a  written  admisBion  of  the  aerviee  thereof. 
Where  the  defendant  was  arrested  in  the  action  before  the  court, 
the  undertaliing  uinat  further  provide  that  he  will,  at  all  times, 
render  himself  amenable  to  any  mandate  which  may  be  issued 
to  enforce  a  final  judgment  in  the  action  so  brought.  It  the 
defendant  fails  to  comply  with  the  undertaking,  the  sureties  are 
liable  therenpon  to  any  amount  for  which  judgment  might  have 
been  rendered  by  the  municipal  court,  if  the  answer  and  undep- 
takiiig  had  not  been  delivered. 

E  181.  Wew  aellon  to  he  bFanKbt  In  ■opreme  eoort. 

The  court,  in  which  a  new  action  is  to  be  brought,  as  prescribed 
in  the  last  section,  is  the  supreme  court 


1 1B2,  Old  actloni   thereupon  dlattontlnned- 

Tlpon  thi>  duliver>-  of  the  undertaking  to  the  eonrt,  the  action  ts 

discontinui'd,   and   each   party   iiiust   pay  his  own   coats.    If   the 
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MUNICIPAL  COURT  ACT. 

plaintiff  fails  to  deposit  with  tbc  court  n  BummoDs  and  (.-omplnint 
m    the   iiew  attioii,   before  the  expiration   of   twenty  days  after 
the  liolivery  of  Ihe  undertnkiiiK,  the  defeudaut  may  maiutaln  an 
Bt^tion  agaiDHt  tlie  plaintiff  to  recover  i-osts  before  the  court. 
L.  1S83,  ch.  410. 1  isisa. 

I  IKS.  FeBaltr   for  fallare  to  deliver  DndertaklnK. 

If  the  nndeTtakinK  is  not  delivered  to  the  court,  it  has  jurisdic- 
UoQ   of  the  action,  nnd  must  proceed  therein,  and  the  defendant 
is  precluded  in  hif  defense,  from  drawing  the  title  In  question. 
I^  1882,  ck.  410,  1 1803. 

1 184.  Tlll«   npvorlikK    from   plalmttlPB   own   abBnlB^ 

If,  however,  it  appears  upon  the  trial,  from  the  plaintiff's  own 
Rtaon'iDK.  that  the  title  to  real  property  is  in  question,  and  the  title 
la  disputed  hy  the  defendant,  the  eourt  mast  dismiss  the  eom- 
glaint.  with  costs,  and  render  judgment  against  the  plaintiff 
accordingly. 

Ij.  1882.  eti.  410,  I  1304. 


,  „ „ action  Mfore  a  court 

ts  discontinued,  by  the  delivery  of  an  answer  and  an  undertaking, 
as  prescribed  in  the  last  six  sections,  the  plaintiff  must  complain 
for  the  same  cause  of  action  only  upon  which  he  relied  before 
the  court,  and  the  defendant's  auBwer  must  set  up  the  name 
defense  only  which  he  made  before  the  court.  If  the  action  is 
to  reeover  a  chattel  which  was  replevied  in  the  municipal  court, 
each  undertaking,  given  in  the  municipal  court,  continues  to  be 
valid  in,  and  is  applicable  to,  the  new  action. 
I^  1881.  cb.  410,  1 136B. 

i  IS«.  ABBWpr  to  title  Interposed  bb  to  onir  one  or  more 
of  neTeral  defensea)  proceedlnri  ttierenpoa. 

Where  in  an  action  before  the  court,  the  plalutitt  has  two  or 
more  canses  of  action,  and  the  defense  that  the  title  to  real 
property  will  come  in  question,  is  interposed  as  to  one  or  more, 
but  not  as  to  all  of  theni.  the  defendant  may  deliver  an  answer 
and  undertaking  as  prescribed  in  this  article,  with  respect  to  the 
cause  or  causes  of  action  only,  in  which  title  will  so  eome  in 
question.  Whereupon  the  court,  must  discontinue  the  action  as 
to  those  causes  of  acti<m  only,  the  plaintiff  may  commence  a  new 
action  therefor  in  the  proper  court  and  the  original  action  must 
proceed  as  to  the  other  causes. 
L.  1882,  <b.  410. 1 1W6. 

1 1ST.  Interpleader  by  order  In  certain  cmMtm, 
A  defendant  against  whom  an  action  to  recover  upon  a  contract, 
or  an  action  to  recover  a  chattel.  Is  pending,  may,  at  any  time 
before  answer,  upon  proof,  by  affidavit,  that  n  person,  not  a 
party  to  the  action,  makes  a  demand  against  him  for  the  same 
debt  or  property,  without  collusion  with  him,  apply  to  the  court, 
npon  notice  to  that  person,  and  the  adverse  party,  for  an  order 
to  substitute  that  person,  in  his  place,  and  to  discharge  him  from 
liability  to  either,  on  his  paying  into  court  the  amount  of  the 
186S 
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debt,  or  delivering  the  possession  of  the  propertr.  or  Its  Talnr, 
to  such  persou  en  the  court  dircrts;  or  upon  it  appearinfc  Ihit 
tlie  delendant  diHputCB,  in  whole  or  in  purl,  the  liability  as 
asserted  agaiust  hiui  by  different  claimaQtB,  or  that  he  has  somr 
interest  in  the  subject  matter,  of  the  eontrovers;  which  he  desires 
to  asBert,  his  applioatiou  may  be  (or  an  order  joining  the  other 
ciaimaut  or  ciaimaut}>.  as  ro-dr  fend  ants  with  him  in  the  aetkni. 
The  court  may.  in  ils  discretion,  malie  such  order,  upon  anrb 
terms  aa  to  cokIn  and  pnymentn  into  court  of  the  amount  of  the 
debt,  or  part  thereof,  or  dcllTcry  of  the  possession,  of  the  property, 
or  its  Taiue  or  part  thereof,  as  uin}'  be  just  and  thereupon  thi 
entire  controversy  may  be  determined  in  the  action. 
C.  c.  F.,  1 820. 
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TITLE  V, 
.Proceedings  between  Joinder  of  iesne  &nd  trial. 


ARTICLE]  F-IRST. 

Adjoummenta;  »ubp<pnas;  attendance  of  un(lt«MM. 
Bcr,  103.  Trial  tui  be  st 


300.  DefBultiiig  wltueH  Uible  lor  damtgea,  mmH  penally  of  Brir  dolUn. 
I  103.  AOJonrninendii    trial   bibt   hr   adjaarnedi    when. 

Tho  trial  of  the  attion  maj  be  aiijourned  by  the  court,  or  on  the 
application  of  eitbec  party,  for  a  period  not  exceeding  cigbt  days 
at  any  one  adjoiirniuent,  unleHH  the  defendant  is  und^r  arrest, 
in  wliich  case  It  nhnll  not  be  adjourned  to  exceed  forty-eight 
boars,  except  upon  the  anilication  of  the  defeailant,  in  accordance 
with  the  provielons  of  aectioti  nixty-aeven  of  tbis  act.  Except 
that  an  adjoumnient  for  more  than  forty-eiKht  boura  where  the 
defendant  in  under  arrest,  may  be  granted  on  application  of  the 
plntntiff  by  diaoharicinK  the  defenclaut  from  custody  and  the 
action  may  then  proceed  notwithstanding  Huch  diBcharge;  and 
the  defpndnnt  nhall  he  nubject  to  arrest  on  the  execution,  in  the 
same  manner  aa  If  he  had  not  been  no  diecharged.  The  tnal 
may  be  adjourned  for  a  longer  period  by  consent,  or  where  neither 
party  objects  to  the  same,  except  as  atberwlse  expressly  pre- 
scribed in  this  act. 


1 104,   AdionFmnent  loBCer  than  elBht  dar>|  nnilertaklnar. 

An  adjournment  may  be  had  either  at  the  joining  of  issue,  or  at 
any  nnteequent  time  Co  which  the  cause  may  atnnd  adjoamed  on 
appilration  of  either  party,  for  a  longer  period  than  eight  daya. 
but  not  to  exceed  ninety  days  from  the  return  of  the  snmmons, 
upon  exeruting  nn  undertaking  in  writing,  with  one  or  more 
sulBcicnt  sureties,  to  the  effect  that  he  will  pay  to  the  plaintiff 
or  defendant  the  demnges,  costs  and  extra  costs,  in  case  jaitg- 
ment  ahall  he  rendered  against  him  in  the  action,  npon  proof  by 
the  oath  of  the  party  op  otherwise,  to  the  satisfaction  of  the 
court,  that  siich  party  cannot  bo  ri>udy  for  trial  before  the  time 
to  which  he  desires  an  adjournment,  for  the  want  of  material 
evidence,  describing  it:  that  the  delay  has  not  been  made  neces- 
sary by  any  act  nr  neglect  on  his  port  since  the  action  was  eom- 
menced,  and  that  he  expects  to  procure  the  evidence  at  the  time 
stated  by  him.  All  bonds  (nken  upon  the  adjournment  of  any 
cause  shall  be  good  and  vnlfd  ngHinst  the  obligor  or  obligors, 
although  subsequent  adjnnrnments  are  had  after  the  executioD 
of  such  bond  or  obligation. 
I^  1862,  ct,  410,  1 1304. 
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1 190.  AltendKBce  of  wltacsBca. 

A  subpoeua  requirioK  a.  witness  to  appear  and  tDstifj  on  tht 
trial  of  an  action,  on  tbe  demanil  of  cilher  part.v.  shall  t>e  isAiM  { 
out  of  this  eourt  by  the  elerk  thiTcof,  in  (he  diatriot  in  whirl 
the  action-  I'a  pending,  unless  otherwiKt?  expressly  prorided  in  thi! 
set,  and  may  be  served  at  any  place  wilbin  the  city  of  Np" 
York.  The  Rubiwena  may  reiinire  the  witness,  except  an  otb^i^ 
wise  expreaaly  prescribed  by  law,  to  brinn  with  him  any  book 
or  paper,  rplatint;  to  the  merits  of  the  action. 

C.  C.  P.,  I  2009:  L.  18S2,  rh.  410,  (  13T0. 

1 1ST.  Haw  ■nbpvena  aerved. 

A  Biibpoena  may  be  served  by  any  person  ov*r  the  aee  el 
eighteen  years,  aud  must  be  served  by  deliverinu  a  copy  thermf 
to  the  witness  personally,  atid  by  paying  or  tendering  to  him  bit 
lawful  fee  of  twenty-five  cents  for  one  days  attendance  aa  a  wit 
ne£s.  and  inili^ge  as  provided  by  the  code  of  ci*i)  proi^nK. 

C.  C.  P.,  I  !0T0;  L.  1882,  cb.  <J0,  f  1310. 

1198.  ^VaFMiBt  sf  nltachMent  anafaat  deOtBltlBK  wltenH. 

Where  it  is  made  to  appear,  to  the  Batisfoction  of  the  conrt  bi 
BfBdarit  or  other  proof,  that  a  person  duly  anhpoenaed  to  attend 
before  it  in  an  action,  has  refused  or  neglected  to  attend  as  i 
witness  In  obedience  to  the  subpoena,  and  no  just  cause  for  ibt 
neglect  or  refusal  is  shown  to  exist  and  the  person  is  not  priii- 
leged  from  attendance  under  any  statute  of  the  state,  and  tbe 
party,  in  whose  behalf  the  witness  was  subpoenaed,  w  hh 
nttomey.  makes  oath  that  the  tt>stimony  of  the  witness  is  mateml. 
the  court  mnst  issue  a  warrant  of  attachment,  directed  iKDerally 
to  any  marshal,  for  the  purpose  of  compelllnK  the  attendance  of 
the  witness. 

C.  C.  P.,|28T1. 

(199.  How  eseent»dt   tort  tlicFeitpoii, 

Such  a  warrant  of  attachment  must  i>e  execnied  in  the  sane 
manner  as  an  order  of  arrest.  Tbe  fees  of  tbe  marshal  tor 
sertinK  it  must  be  paid  by  tbe  person  BKainst  whom  it  is  issued 
unless  he  shows  a 'reasonable  excuse  to  the  satisfaction  of  tfap 
court,  for  bis  omission  to  attend,  in  which  case,  the  party  prir 
cnrine  thi>  warrant  mnst  nay  them,  and  if  he  recovers  costs.  lb* 
amonnt  thereof  must  be  allowed  to  bim  as  part  of  bis  eosts. 

i  200.  DefnaltlDK  nltneBs  liable  tor  dBBa«oH  >ad  iwaaltT 
o(  fltty  Aollam. 

A  person  subpnenned,  as  prescribed  In  this  act,  who  ne^lerts  or 
refuses  to  obey  the  subpoena,  or  to  testify.  Is  also  lialtle  to  the 
party,  in  whose  behalf  he  was  subpoenaed,  for  all  dnmagx>s  whirh 
the  party  sustains  by  reason  of  his  neglect  or  refusal,  and  fifty 
dollars  in  addition  thereto,  and  is  subject  to  any  fine  or  pnnish- 
ment  which  may  lie  Imposed  in  accordance  with  the  provision  irf 
section  eight  of  this  act. 
a.  a.  p.,  f  »m 
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ARTICLB  8BCOND. 

Commistion  to  tahe  tettimong ;  dcjiogilioni. 

■  ■ponliloo  apan  onl  quwtlom. 


4Dd  rftumlDf  deposition; 


|20B.  ComailaslOB   !•  teke  tvMlBonr,  rt  e«t*r«. 

Where  the  defendaDt  has  neglected  to  appoar  npon  the  return 
of  a  aummons.  or  has  failed  to  ansivcr  the  romplaint,  or  whrre 
an  isBne  of  fai't  has  been  joinod  in  an  nction;  and  it  anpeiirH.  by 
flfQdavlt,  upoD  the  application  of  either  piirty.  that  a  witneKs,  not 
within  the  city  of  New  York,  la  mHterinI  in  the  prosecution  or 
defense  of  the  action,  the  court  may  awnrd  a  conimisHlon  to  one 
or  more  competent  persons,  aiithoriziotr  Ihem,  or  any  of  them  to 
examine  the  witness  nnder  oath,  npon  interroKatoHefl  to  be 
aettled  by  the  eonrt,  or  by  written  sKreement  of  the  parties,  and 
indorsed  upon  or  annexed  to  the  rommission;  to  talte  and  certify 
the  depoHition  of  the  witneHS".  and  to  return  the  same  by  mail, 
addressed  to  the  ricrk  of  the  court. 
c.  c.  r.,  t  xyaoi  l.  isss.  ch.  uo,  t  i^ee. 

I  206.  CommfsiitDK  oa  rOBHent)  dcpoiiltloii  apon  oral  qaea- 
tloan. 

If  both  parties  pTpressly  conKent,  a.  commission  may  issue  ivith- 
ont  written  inter  rogatories,  and  (he  deposition  may  l>e  taken  u|)ou 
oral  questions. 

C.  C.  P.,  I  2081;  L,  IBSS,  rh.  410,  |  1308. 

i  SOT.  Wkea  nnil  how  vDmmliiilOB  ftranteil. 
The  commission  may  bp  cranti'd  by  the  court  without  notice, 
upon  the  application  of  the  plaintiff,  made  at  the  return  of  the 
snmmona,  or  iiimn  the  application  of  either  party,  miiilc  at  the 
time  of  tlie  ^olndi'r  of  issue.  It  may  nlso  be  granted  at  any  time 
after  the  Joinder  of  Issue,  upon  the  aiipllcation  of  either  party, 
accompanied  with  proof,  by  aftidnTit.  that  three  days  written 
notice  of  the  application  ha*  be«'n  HprT*<i  upon,  the  adverse  party, 
either  personally  or  by  eerrice  upon  the  attorney,  who  appeared 
for  him  before  tlie  court. 

a  0.  r.,  taoss;  h.  isaz,  cb.  4io,  i  inna. 


MUNICIPAL  COURT  ACT. 
1 208.  AdJanrDBteat  where   eommliiBlon  Kraated. 

^  Where  n  conmiflsion  te  granted,  the  party  upon  whrnie  appHn- 
tioD  it  ia  ixsii«(l,  la  entitled  to  snoh  aa  adjournment  of  tbe  trii) 
aa  may  be  neeeasory  to  procnre  the  commission  to  be  t^iecuted 
«iid  returned,  Suliject,  however,  to  tlie  provisionB  of  sections 
one  bundred  and  ninety-three  and  one  hundred  and  aiaety-foar  of 
this  act. 

C.  C.  F..  I  28S3i  L.  18SI,  rb.  410,  {  1M8. 

1 20».  How  exrealed   «nd  relltriicd. 

Tlie  person,  to  whom  a  eomroiiuiioD  is  directed,  or  before  n-hom 
a  deposition  is  taken,  unlesa  otherwise  expressly  direrted  in  the 
commlfliiion,  or  in  the  order  for  tahine  the  depositions,  mniit 
eseriite  the  eommission,  or  the  order  as  follows: 

1.  He  must  publiely  administer,  to  each  witneaa  ezamiaed.  aa 
oath  or  alTlrmnlion  tn  testify  the  trtith,  the  whole  tnitb.  and 
nothing  but  the  truth,  as  to  the  matters  respecting  which  the 
witness  in  examined. 

2.  Ho  miiat  reduce  the  examination  of  each  witness  to  writtng, 
or  cause  ir  to  he  reduced  to  writing,  by  a  disinterested  person- 
After  it  hns  been  carefully  read,  to  or  by  the  witness,  it  most  be 
subscribed  by  the  witneaa. 

3.  If  an  exhibit  is  produced  and  proved,  the  exhibit,  or.  if  the 
witness,  or  other  person  haviug  it  in  his  custody.  doeH  not  sar- 
reuder  it,  a  copy  (hereof,  roust  be  annexed  to  the  deposition  to 
which  it  nOates.  sulmcrlbed  by  the  witness  proving  it,  and  nnm- 
bered  or  otherwise  identified,  in  writinE  thereupon,  by  the  com- 
missioner or  other  person  taking  the  depi)Bition,  *ho  must  anb- 
scribe  his  name  thereto. 

4.  The  Ciniiniissioner.  or  person  taklne  the  deposition,  must  unb- 
scribe  his  name  to  each  half  sheet  of  the  deposition,  and  he  must 
nnuei  all  flie  depnsitlitns.and  exhibits  to  the  commission,  or  to 
a  certified  copy  of  the  order  for  taking  the  deposition,  with  the 
certificate  Bpecifleil  in  the  next  section;  and  he  must  close  them 
up  under  his  seat,  and  nddress  the  packet  to  the  clerk  of  the 
court,  at  his  ofBcial  residence. 

n.  It  there  is  a  direction,  on  the  commission,  or  iu  the  order  to 
return  the  same  through  the  post  office,  he  must  immediately 
deposit  the  packet,  so  addressed,  in  the  post  olBce,  and  pay  the 
postage  I  hereon. 

0.  If  there  is  a  direction  on  the  commission,  or  in  tlie  order,  to 
return  the  same  by  an  agent  of  the  party,  nt  whose  luHtnuce  It 
was  issued  or  granted,  the  packet  so  addressed  must  be  delivered 
to  the  agent. 

7.  Where  a  commission  Is  directed  to  two  or  more  persona,  one 
or  more  of  them  may  execute  it,  aa  prescribed  in  this  and  the 
next  section. 

A  copy  of  this  and  of  the  next  section  must  be  annexed  to  each 
commission,    or   order   to    take    depositioDs,    authorized    by    thil  ■ 

C.  C.  r.,  tl  910,  WM-.  L.  1862,  eta.  110.  ( ISM. 

t  ZIO.  Certlfloate   of  cxeentlon. 

The  commlasloner  or  other  person,  Ivfore  whom  one  or  mora 
depoaitlona  are  taken,  must  subscribe,  and  annex  to  each  depoai- 


MUNICIl'AL  COUKT  ACT. 


I do  oertify  that  the  wit- 
ness, perBonallf  appeared  before  me  oa   the    da;  of 

at  o'clock  in  the  noou,  at  the 

,  in  the  state  (or  territory)  of ,  and  after 

beintc  sworo  (or  aSirniPti,  us  the  case  may  be),  to  tcHtify  the 
trutU,  the  whole  truth,  and  aothiDg  but  the  truth,  did  depose 
to  the  matters  (.-ontaincd  in  the  roreguiug  di'iMmition.  uud  did. 
in  my  prewucc,  subacribe  the  aame,  and  in  dome  the  elbihltx 
auncacd  thereto.  Aud  I' further  certify  that  I  have  Ruliecrlbi^ 
luy  name  to  each  half  sheet  thereof,  and  to  each  exhibit. 

And  I  farther  certify  that appeared  In  behalf 

of   the    and   that    appeared 

in  the  behalf  of  the 

O.  C.  P.,  i  002;  1..  ISSa.  ch.  110,  |  13BB. 


Where    it   aj, _.. ... 

improperly  or  irregularly  tukeu  or  returned;  or  that  the  persoual 
atteudauce  cf  the  witueHa,  upon  the  trial,  eould  have  been  pro- 
cured, with  due  diligence,  by  a  subpoena,  or  that  the  attorney 
for  either  party  baa  practiced  any  fraud,  or  unfair  or  oTer- 
reacbias  conduct,  to  the  prejudice  of  the  adrerae  party,  in  the 
course  of  the  proceedings:  an  order  for  the  auppresaion  of  the 
deposition,  may  be  made  by  the  court,  upon  the  application  of 
the  port.v  aggrieyed,  upon  notice  to  the  adverse  party, 
c.  a  p.,  I  Dio. 

1 21S.  DepasKlan,    et  cetera,    evideuee. 

A  deposition,  taken  and  returned  ni  prescribed  in  this  article, 
may.  uaieaa  it  ia  supprcHsed  as  preBcTiiied  in  the  last  section,  be 
read  in  evidence  by  either  ptrtj.  It  has  the  same  effect,  and  no 
other,  as  the  ors!  testimony  of  the  witness  would  have;  and  an 
objection  to  the  competency  or  credibility  of  the  witness,  or  to 
the  relevancy,  or  substantial  competency,  of  a  question  ^ut  to 
him,  or  of  an  answer  given  by  bim,  may  be  made,  as  if  the 
wituees  was  then  personally  examined,  and  without  being  noted 
npoD  the  depositioD. 
a  C.  P.,  I  ell. 

I  214.  Power  af  eSBialBBloaerB. 

Where  the  commission  is  executed  within  the  state,  the  com- 
mifisioner.  or  if  there  are  two  or  more,  a  majority  of  them,  have 
the  same  power  to  isMtie  a  subpoena,  to  swear  a  witness,  and  to 
compel  bis  attendance,  that  a  justice  of  the  peace  has,  in  an 
action  pending  tiefore  him. 
C.  C.  P..  1 39ST. 

'"" „. Google 


MUNICIPAL  COtJET  ACT. 

I  2IK.  Receipt  of  clerki  pctnrm  of  — ~— i— ««»  by. 

The  clerk  of  the  court  in  tlic  district  in  which  tlic  Action  U 
pending,  must  un  rcccWinE  the  package,  containing  the  commiH- 
aion.  transmittpil  to  him  by  mail  or  otherwise,  open  and  file  It, 
indorsing  thereupon  the  date  of  hin  so  doing.  It  must  reniMn  on 
file  with  him,  until  the  trial;  but  either  party  is  entitled  to  inspect 
It  on  file. 
C  C.  r.,  I  2»8S. 

1 210.  Depoaltlan  to   take   teatlmoBT  eoKdlUoBallr. 

Kither  party  to  an  nctiim  pending  in  the  municipal  coart  mny 
apply  in  the  district  in-  which  the  action  is  pending,  for  an  order 
to  hnrc  the  testimony  of  any  witness  who  is  about  to  depart 
from  the  city  of  New  York,  and  will  protiably  continue  ab«eDt. 
when  the  textimony  is  required,  or  is  so  sick  or  infirm  as  to  afford 
rpascmahlt>  icronnd  to  believe  thnt  he  will  not  be  able  to  attend 
the  trial;  or  that  any  other  special  circnmstani^s  exist  which 
render  It  proper  that  he  he  examined  as  prescribed  in  this  article, 
taken  conditionally  to  be  used  on  the  trial  of  such  action,  Bubject 
to  tlic  provisions  of  tbis  article. 
L.  1883.  cb.  410.  i  IseD. 

i21T.  AHIdBvit  on  applleatloni  veqalreMenta  of. 

The  parly  desirinK  tr)  take  a  depoBition.  aa  preacribed  in  th* 
last  BPi-tion,  mtiHt  present  to  the  court  in  the  district  in  which  the 
ection  is    jicnilini;,  an  affidavit  showing: 

1.  The  title  and  nature  of  the  action.  The  name  and  residence 
of  the  person  to  be  examined.  That  the  testimony  of  stich  person 
is  material  and  neecssary  for  the  party  making  such  application 
or  for  the  prosecution  or  defense  of  such  action. 

2.  That  the  person  to  be  examined  is  alxiut  to  depart  from  the 
city  of  New  York,  or  that  he  is  so  sick  or  infirm  as  to  afford 
rensonal'le  ground  to  helicTo  that  lie  will  not  be  able  to  attend 
ti)p  trial,  or  thnt  any  other  special  circa mstanccs  exist  which 
render  it  proper  that  he  should  be  examined,  us  prescribed  in  this 
ehapter:  but  this  subdivision  does  not  apply  to  a  case  where  tke 
person  to  be  exatnined  is  a  party  to  the  action,  except  in  the  case 
of  sickness  or  infirmity. 

3.  It  the  party  songht  to  lie  examined  is  a  corporation,  tlie 
afiidavit  HJiall  slate  the  name  of  the  offlcenj  or  directors  thereof. 
or  any  of  them  whose  testimony  is  necessary  and  material,  or 
the  hooks  and  papers  as  to  the  contents  of  which  an  examinMion 
or  inspection  is  desired,  and  the  order  to  be  made  in  respect 
thereto,  shall  direct  the  examination  of  such  persons  and  the 
production  of  such  books  and  papers. 

C.  O.  p.,  I  8T3. 

1 218.  DepOBlttou  bj-  coasemt. 

The  parties  to  an  action  may  stipulate  in  writinn  that  an  order 
speciSed  in  section  two  hundred  and  sixteen  of  this  act  mar  be 
granted,  in  which  case  an  nffliiavit.  as  required  by  the  preceding 
sections  shall  not  be  necessary.  But  this  section  does  not  apply 
to  a  ease  where  the  person  to  be  examined  is  confined  in  a  prison 
or  jnil  within  the  state. 


D,g,t,ioflb,GoogIe 


MUNICIPAL  COURT  ACT. 
I  ass.  Ovdcr  (*r  exsnalmartlon. 

_  The  court  to  nhon  «a  affidavit  ia  preseotril,  ea  proyided  In  aae- 
tion  two  bandred  and  seveDtettu  u(  this  art,  may,  if  the  oppoainx 
purty  or  bin  reprraentntive  ia  uut  present,  requiri:  tbat  a  reaaou- 
ablo  notice  of  th«  appiipntion  be  tciven,  or  luuy  act  on  the  applica- 
tion at  th?  time  of  nuch  presentation,  and  must  Kmot  an  order 
tor  the  tnkintc  of  the  depositiiin,  if  aatleHed  of  (he  truth  of  the 
matter  stated  in  the  aSldaTlt,  aud  ma.v  in  his  discretion  designate 
and  limit  the  particninr  matters  on  whii'h  the  eianiitiation  is  to 
be  conducted.  The  order  may  require  that  the  exnmination  be 
cntidueted  before  the  rourt.  at  the  timf  fixed,  or  may  permit  such 
rxamination  (n  be  conducted  at  the  pince  where  the  person  to  he 
examined  is  at  the  time  fixed  for  said  examination.  Where  the 
deposition  in  not  taken  in  coort.  the  order  may  permit  the  exam- 
ination of  the  person  mnlclntc  the  deposition  to  proceed  after 
harinfc  been  gwom  before  aa  officer  authorised  to  take  and  admin- 

C.  c.  P..  1 8T3. 

laxc 

Wit - -,  ^ 

trial,  muKt  be  paid  or  tendered  when  the  order  ia  serveil  npon  the 
pHrtif  or  nlliiT  perHon  required  to  attend.  If  the  party  or.peraona 
HO  Hcrred  fniln  to  obey  the  order  his  attendance  may  be  compelled, 
and  he  may  he  pnnished  in  like  manner,  and  the  proeeediufcs 
thereon  are  the  name,  as  if  he  failed  to  obey  a  aubpueua,  iaaued 
from  the  municipal  court 

C.  C.  P-,  i  »74. 

1231.  Beri4e«   ol  order. 

A  copy  of  the  order  and  of  the  affidavit  upon  which  it  was  . 
iranted  must  l>e  served  at  least  two  daj^  before  the  time  fixed 
for  the  examination,  upon  the  attorney  tor  each  party  to  the 
action.  In  tike  manner  aa  a  paper  in  the  action;  or  if  a  party  liaa 
not   appeared   in   the  action   they  must   be   served   upon   him   aa 


appear* 


directed  by  the  order. 


1 832.  Adjonrnment  of  esamlnatlaM. 

The  court  may  upon  good   cause  shown  adjourn  the  time  for 
taking  said  examination  within  the  limitations  and  provisions  of 
thia  act  orflyins  to  adjonrnmcnta. 
[Neir.l 

1 2X3.  Party   coaflned   la   prlBon. 

Where  the  party  or  other  paraon  to  be  examined  is  confined  in 
a  prison  or  jail  within  the  atale,  under  sentence  for  a  misde- 
meanor or  felony,  that  tact  must  be  stated  in  the  affidavit,  and 
hia  deposition  may  be  taken  as  prescribed  in  the  foregoinfc  sections 
aa  if  he  was  not  so  eonSne<l,  except  that  in  such  a  case  the 
KTantinit  or  refiixinx  the  order  ia  always  in  the  diacretion  of  the 
conrt.  The  order  must  require  the  production  of  the  prisoner  by 
the  person  in  charfte  of  the  prison  or  jail,  at  the  prison  or  jail,  but 
it  may  prescribe  such  rcRulationa  and  rcatrictions  with  reaped 
thereto  aa  the  court  deems  proper. 

C.  C.  p..  I  STT. 


isrs 
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UUNIGIPAL  OOUBT  ACT. 

iaS4.  Rmln  tor  Fx«BUBBtto>t  BKUcr  «C  taldBV  ■■«  **- 
tvpalBs-  depaaltloDi  pefnMil  o(  pemoB  czai«lBC<  to  aastrcr. 

Tbe  deposition,  Bhall  be  in  the  form  of  question  and  ansvN. 
and  when  completed  must  be  oarefully  read  to  and  subscnbed  b; 
the  person  examined:  and  within  tliree  days  thereafter,  nDless 
BDoner  required  by  the  drder,  mnst  be  filed  in  the  office  of  the 
eLerk  of  the  district  in  which  the  aetiou  is  pendintc.  together  with 
the  atipniation  nr  the  affidavit  on  whieh  the  order  was  K^anted; 
and  proof  of  the  nerrice  of  the  order  and  of  the  affldaTit.  It 
upon  an  examination,  the  pemon  examined  refasef  to  answer, 
that  fact  mnst  be  reported  to  the  eonrt,  which  muet  detemilne 
whether   the   question   was   relevant   and   the   witness   bound   to 

C.  C,  p.,  I  880. 

I  Z3B.  Depoaltloa  nBy  be  rend  In   evldenoei  wbca. 

The  deposition  may  be  read  in  evidence,  by  either  party  at  tbe 
trial  of  the  action,  if  it  be  satisfactorily  proved  that  tbe  witneis 
is  dead  or  is  unable  to  per«anally  attend  b;  reason  of  his  insanity, 
alckness  or  other  inBrmity.  or  that  he  in  confined  in  a  prison  or 
jail,  or  that  he  Hhh  been  and  is  absent  from  the  eity  of  New  TM-k, 
so  that  his  attendance  could  not,  with  reasonable  diligence  be 
compelled  by  Bubpoena. 


_,,, -_  —  ._,   effect,  and  on 

other,  as  the  oral  testimony  of  the  witnetw  wnnld  have;  and  an 
objection  to  the  competency  or  credibility  of  the  witness,  or  to 
the  relevancy  or  substantial  competency  of  a  qnestion  put  to  him, 
or  of  an  answer  (riven  by  him.  may  be  made  as  if  the  witnew 
was  then  personatly  examined  and  vdthont  being  noted  upon  the 
deposition. 
C.C.F.,.88..  ^^^ 
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MDNIOri'AL  COURT  ACT. 


Trial;  trial  Jnron. 

■.  »0.  IWIK  of  (act  UHl  Itw;  Itulgmrut  Kimin  wbat  time  to  bp  rendered. 
131.  Trill  bf  ]ur7;  ilriwloc  tin'  luir, 

J33.  Tr!«l  Jnnirai  Hit  of  to  bo  furnlaliMl  clprk  tf  eMh  dlilrlct. 


Upon  the  isHtip  of  fm-t  joined,  If  a  jury  trini  ho  not  demanded, 
«B  r^airpd  by  this  act,  the  eoiirt  luiMit  henr  ttip  evidpnce.  anil 
dooide  nil  questions  of  fnct  und  law,  and  render  judRment  acconl- 
Inelr  within  fourteen  dH)s  from  the  time  the  same  is  submitted 
for  that  ptirpOHe,  exeept  when  the  defendant  is  untler  arreBt,  Riiil 
has  not  given  seeurity  for  his  appearanre:  In  soeh  ease  the  oonrt 
shall  render  judinnent  immpdiotely  after  the  close  of  the  trial, 
•  and  except  where  further  time  Is  given  by  the  consent  of  parties 
or  their  attornejH.  All  issues  of  law  shall  be  heard  find  decided 
by  the  court,  withniit  tt  jury. 


1331.  Trial  by  Jorrt  drawlns  tke  JarF- 

At  any  time  when  nu  issue  of"  fact  Is  joine<l,  either  party  may 
demand  a  trinl  by  jury,  nnd  unless  fo  demandeil  nt  the  joiuing  of 
issue,  a  jury  trial  is  waived.  The  party  demiinding  a  trial  h.v 
jury  shall  forthwith  pay  to  the  elerlt,  the  Ktim  of  four  dollars  and 
fifty  cents.  In  default  of  whii'h  payment  the  court  shall  proceed 
ns  if  no  demand  for  trinl  by  jury  hnd  been  mnde.  When  a.  jury 
trial  is  demanded,  the  trial  of  the  ease  mny  be  adjourned  -within 
the' limitntions  provided  in  this  act,  until  the  time  Bxed  for  the 
return  of  the  jury.  The  elerlt  In  each  action  or  sj>ecinl  proceeding, 
in  which  a  jury  trial  is  to  he  had,  must  publicly  drnw  twelve 
persons  from  the  uudrn.wn  jury  box,  and  deliver  the  list  thereof 
to  a  marshal,  or  to  a  person  deputed  by  the  court  for  that  pur- 
pose, with  a  written  or  printed  notice,  directed  to  cnch  person 
nitnied  in  the  list,  reqiilrinR  him  to  attend  a»  directed  as  a  juror. 
at  a  time  specified  therein,  out  of  which  number  hIx  of  the  persnUM 
attending  shall  be  drawn  to  try  the  cause,  provided  that  number 
appear, 

C.  C.  F..  13990:  L.  188!,  ch.  410. 1 13TS. 

|3S2.  Conrt  may  direct  trial  br  loryi  wlieB. 

When  an  Issue  of  fact  has  been  joined  in  an  nction  or  specin! 
proceedinB,  and  a  trial  by  jury  hns  not  been  dcmauded,  the  crmrt 
may,  in  its  di.'icrelion,  nt  any  stnire  of  the  nction  nr  proceedinp, 
direct  that  a  trial  thereof  he  had  by  jury,  nnd  a  trial  by  jury 
eball  thereupon  be  had  in  the  same  manner  as  though  either  of 


MUNICIPAL  COUBT  ACT. 

the  parties  had  <)(<manded  it,  nnil  the  conrt  Hbsll  rpqnire  Ihe  ft** 
fur  the  jurors  ond  tor  summoninK  tbeta,  to  1*  paid  by  pinintiff 
and  taxed  as  part  of  the  costs.  If  after  a  trisl  shall  hnve  Ih-.-!! 
had  tK>fure  the  court,  without  a  jury,  the  judge  xhali.  within 
fcmrteeii  lia.VB  after  the  suhmisaion  of  the  pHse  or  proreedinB, 
<^rtiry  that  the  eTidenoe  is  of  audi  a  (vinflirtinK  nature  tbnt  be 
hnx  tieen  tiniibie  to  determine  the  issue  of  fact,  and  that  lie  deems 
it  proper  that  the  «aiue  ahouid  be  tried  by  inry.  he  may,  by  crder 
■Pt  the  sauie  down  for  trial  by  a  jury  for  a  day  not  more  tbaa 
ei^bt  days  from  the  time  of  the  makinic  of  the  order,  and  there- 
upon the  Bt-tiou  or  proceeding  »ha]L  be  continued  ia  court,  and 
tried  by  jury  ait  hereinbefore  provided  in  the  case  where  a  trial 
by  jury  ia  ordered  by  the  court  before  the  triaL 
L.  1882.  cb.  410,  (  1:[]2. 

I  233.  TtIbI  ]aran)  lint  of  to  b*  faraiabcd  plerk  mt  each 
dlRlrlet. 

A  IJHt  of  trial  jurors  for  each  diirtrict  of  Ihe  BHinidpnl  «oart  of 
the  city  of  New  York,  niuwt  lie  selected  by  the  commisBtoDet  of 
jurors  or  other  officer  whose  duty  it  In  by  law  to  aclect  jurors  in 
each  of  the  <'ountieH  iucludiHl  within  New  Vork  city,  and  niURt 
t>e  selected  (or  each  of  said  di»tricta  by  eaiil  officer  in  whose 
county  the  snid  diHtrict  is  altnatefl,  and  must  consist  of  two 
hundred  jurors  for  each  district.  Raeh  juror  so  selected  shall  be 
exempt  from  jury  duty  in  every  other  court.  A  person  aball  nut 
be  placed  uimn  Kuch  a  list  who  dues  not  ri'side,  or  have  a  place 
where  he  regularly  transacts  his  business  in  penuiu,  within  the 
district  for  which  he  is  selected.  The  said  comniiHsiouer  of  jurors 
or  other  offin>r  shall  on  or  before  tlie  first  Monday  in  Re{iteml)er 
in  each  and  every  year,  farnish  the  clerk  ot  the  conrt  in 
ench  of  the  districts  of  said  court  within  the  eopnty  for  whlob 
snid  com misBi oner  or  other  officer  acts,  with  a  list  of  the  names. 
residenee  and  occupation,  of  the  |>er8ons  liahle  to  do  jury  duty, 
and  who  are  borne  upon  snid  list.  The  clerk  of  the  eourt  who 
aliatl  receive  such  jury  list,  must  write  on  a  slip  of  paper  the 
name  of  each  of  the  persons  so  furnished,  and  place  the  same  in 
a  Iwix,  to  be  call<><l  the  undrawu  jury  hnx.  The  jud|;e  presidituc 
in  eiLch  district  of  said  court  may  impose  a  fine  of  twenty-five 
doliiirs  upon  eni-h  person  duly  drawn  and  notified  to  attend  the 
court  n"  a  trial  jnror,  who  fails  to  attend  ns  required  by  the 
notice.  The  clerk  of  the  conrt  must,  within  ten  days  thereafter, 
traiwnilt  to  the  commistioner  of  Jurwrs  or  other  officer,  a  certifi- 
cate sliiiwinR  that  Ihe  tine  has  lK>en  no  imposed,  and  stating  how 
the  notice  to  nltetid  was  served  upon  the  delln(|uent,  in  order 
lliiit  the  same  proceedings  may  be  had,  aa  in  the  ease  of  a  delin- 
nuent  JTiror  in  a  conrt  of  record.  A  clerk  who  violates  thia 
section  forteilH  one  hundred  and  fifty  dollars  for  each  offence. 

|9S4.  JvFT  of  twelve!  vrb«> 

In  an  action  where  the  daniiises,  or  the  value  of  the  chattels  as 
elninied  in  the  coiii|ilaint,  exceed  one  hundred  dollars,  if  at  the 
time  <>r  joiiiiiic  nil  IsMie  of  fai-t  the  defendant  demand  a  trial  by 
a  jiirv  of  iivi'lve  nicn.  the  ciuirt  shall  order  a  jury  of  twelve  to 
I.I'  HiuoTinjoi-d  to  try  the  issnr-s.  Tn  such  case  the  clerk  shall  draw 
the  ij;iinos  i.f  iivciity-roiir  iiersnns  who  Hhnll  be -summoned  in 
the  same  manner  us  in  other  (-nses  required  by  law,  and  twelve 
18T6 
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IXSB.  Bow  Jur   aaninittiiAd)   nttttoa. 

Tbe  officer  or  the  peritoa  deputvd,  an  provided  in  Bection  tno 
hundred  sad  sixteen  of  thia  act,  ninnt  tbcrenpou  intiiie<l lately 
stimmoD  each  person  named  in  the  list,  bf  giving  him  the  sum  of 
t-n'entr-five  ecnts  and  tbe  notice  mentiuned  in  the  luat  seetion 
but  one,  personolly,  or  by  Icaviug  it  Ht  his  plaee  of  reHideiice  or 
buslDens,  with  some  prrcon  of  snitnble  afw  and  diHeretiou.  and 
mudt  retom  the  lint  to  the  court,  at  itH  »i>eninK>  on  tlie  cla;  for 
whieh  the  jarj'  v/ae  drawn.  Hpecifj'iiie  the  persouB  BumDiuaed. 
and  the  maimer  in  which  ca«h  was  nutiGeil. 
1.  1882,  rti.  4ln,  1 1W4- 

If  a  BUfflcient  number  at  eompetent  and  indifferent  jurors  do 
not  attend,  the  rourt  must  direct  to  Ih'  Kiinnuiined  tnim  the 
vii'inily,  nuffieient  to  complete  the  jury,  liy  a  marahul  or  a  i)erHon 
deputed  for  that  purpose. 

I ZSY.  Balloli    of  Jnrorii  HamBOBcd   fevt   not  drBirn. 

The  bellotR  ranlnininR  the  nnmcK  «r  the  jurorH  ^mnmoued  and 
not  drawn,  mnat  be  retitrncd  by.  the  clerk  to  the  :'[idrawn  jnry 
biiK,  to  be  drown  at*  in  the  firnt  instance.  The  tiallots  eimtalninp 
the  names  of  the  jnrors  who  served,  must  be  placed  in  a  bns  to 
be  called  the  drawn  jury  box,  until  all  the  other  names  have 
been  drawn  therefrom,  and,  ns  often  as  thai  happens,  the  whole 
nnmber  mn»t  be  returned  to  the  undrawn  jury  box.  as  in  the 
first  inetance. 

I^  1SB2.  cb.  410.  I  1376, 

I  2S8.  AdlonraairDtB  >«eF  rrtnm  ot  Ibft. 

Xo  ndjonrnmentB  can  he  Brnnted  after  the  return  of  the  jury 
nnlecs  the  party  reiinirinfr  the  same  in  addition  to  the  other  con- 
Hitinns  imposed  upon  him,  deposit  with  the  clerk  the  snm  of  todr 
dnllam  and  fifty  cents  or  nine  dollars  as  tlie  case  may  lie.  hut  no 
jnry  fee  or  snm  for  snmmonine  of  jurors  may  be  included  as  part 
of  tbe  conta  In  the  jud^nent,  other  than  the  snm  oriKinaily  paid, 
L.  1882.  cb.  410,  I  13T8. 

I280.  Tndleti  reqalBltH. 

Except  as  otherwise  provided  In  this  net,  the  verdict  of  the 
jury  must  be  iceneral  for  the  plaiDtilT  for  a  specific  sum,  or  for 
tbe  defendant,  or  where  there  is  a  counterclaim  or  set-ofF  proveil 
for  the  defendant  in  a  specified  snm,  but  where  there  are  several 
plaintiffa  or  defendnnta.  the  verdict  may  be  for  or  airalnst  one  or 
more  of  them,  within  the  limitations  and  provisionx  of  thia  net, 
and  the  jadgment  must  be  entered  thereon  immediately  after  tbe 
reodering  of  the  verdict, 

L.  IBS!,  cti.  410.  i  13S0. 

I  Z40.  Condact  ot  tH>l. 

On  the  trial  of  all  causes  in  the  municipal  conrt.  the  mode  of 

coDdacting  the  trial,  the  rules  of  evidence,  the  examination  and 

18TT 
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the  swearing  of  the  Jary,  ehall  be  the  same  ae  ptcTail  In  <;oarts 
of  rciHird 

New.    See  L.  1882.  eh.  410,  |  1181. 

I  Ml.  SabnlMfllon  of  m  coMtroTeray  apon  facta  ada>ltt««. 

When  Hn  nrtion  or  summarr  pn>eew]ing  has  been  oommenc^ 
aeconiing  to  the  provisions  of  tnis  act,  upon  its  beinff  reaohed 
for  trial,  the  parties.  beiuE  of  full  age,  may  apree  upon  a  stati-- 
ment  of  the  facts  upon  which  thp  ci.ntroversj  depcDdn  and  may 
present  a  written  submlsRloo  thereof  to  the  court.  Snch  state- 
ment must  l>e  accompnnipd  with  the  aDtdavit  of  one  ot  more  of 
fit  parties  to  the  effect  that  the  controversy  is  real  and  that 
tile  aiil)miBsion  in  maile  in  pood  faith,  for  the  inirpoae  of  detei- 
n)iiiinp  the  rights  of  the  parties, 
c.  o.  1-,.  I  ino. 

1542.  Papcn  to  »«  flle4. 

Such  statement.  HUbtniKsion  and  affldiivit  must  be  filed  in  Ibe 
em<.e  of  the  clerk  ot  the  court  in  the  district  in  which  the  notion 
wBii  commeD''ed.  The  filing  is  a  presentation  of  the  submission, 
and  each  provision  of  this  act  relating  to  an  action  or  summary 
proceeding,  or  the  oimtn  therein.  applieR  to  the  subsequent  pro- 
ceedings except  as  otherwise  prescribed  in  the  ncit  section. 
G.  a.  P..  1 1280. 

1 543.  Sabaeqiieiit    proevedliiKs    rvsnlated. 

An  order  of  arrest,  warraul  of  attachment,  writ  of  replevin  or 
execution  against  the  person,  cannot  be  granted  in  such  an  action. 
The  action  must  be  tried  by  the  court  upon  the  statement  alone 
and  tile  statement,  submission,  afiidavit  and  the  judmnent  ren- 
dered, and  any  order  or  papers  necessarily  affecting  the  jud^ent 
constitute  the  jiidmnent  record.  If  the  statement  of  facts  is  not 
siiffleient  to  enable  the  conrt  lo  render  judgment,  an  order  mnsl 
be  made  dismissing  the  submission  without  costs  to  either  party, 
tinless  the  court  permit  the  parties,  or.  in  a  proper  case,  their 
representative,  to  file  an  additional  statement,  which  it  may  do 
in  its  discretion,  without  prejudice  to  the  original  statement. 
C.  C,  P.,  1 12S1. 
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TITLE  Vn. 
Judgment  euid  ezecntlona. 

article:  first. 

Jti^gmfnts. 


(248.  Kon-aallf  wken  aiitkarlmFd. 

Judgment  that  the  ai^tion  be  dismiBsed  with  oosts.  without 
preju<1ioe  to  a  new  Action,  nhfill  b<>  renilere*!  in  thp  followInK  cases: 

1.  Where  the  plaintiff  voIiintRriiy  discontinueH  the  action  before 
it  is  finnll;  Rubmilted.  ' 

2.  When  he  failH  to  nppear  at  the  time  specified  in  the  suniuionH 
or  upon  uctjourninent. 

a.  When  It  in  olijecleil  at  the  trial,  and  appears  by  the  evidence 
that  the  conrt  has  not  jurisdiction,  but  it  the  objection  be  taken 
and  overmled.  It  1h  cnnse  only  of  reversal  nn  appeal,  and  does 
not  otherwise  Invalidate  the  jndctnent:  If  not  taken  at  the  trial  it 
is  H-nived.  and  the  conrt  will  be  deemed  to  hnve  jurisdiction. 

4.  Where  the  plaintiff  dors  not  prove  his  cause  of  action. 

L.  1882,  ch.  *10,  I  1182. 

|S4ft.  Jadsment   of  dlBmlBSal  on  mcFltBi  ivkra. 

■Tudgment  that  the  action  t)e  disniisned  on  the  meriis  with  copts 
may  be  rendered  in  the  followini;  cases: 

1.  Where,  at  the  clone  of  the  whole  case,  the  court  is  of  the 
opinion  that  the  plaintiff  is  not  entitled  to  rec<iver  as  a  matter 
of  law. 

2.  Where  the  conrt  snstains  n  demurrer,  and  no  leave  to  plead 
over  in  granted,  as  provided  in  this  act. 

[New.J 

lltSO.  JsdKment   wheH   ■■«   exoceAs  Imriadletlan. 

Where  the  amount  found  due  to  either  party  exceeds  the  sum 
for  which  the  court  is  authoriEed  to  enter  jndtrtncni.  such  party 
may   remit   the   excess   and   judsment   may   be   entered   for   the 


I  Ml.  Jaamaenl  where  detendaat  liable  to  aneat. 

When  a  jndKment  in  rendered  in  a  caw  where  the  defendant  in 
snhject  to  arrest  and  imprisonment  thereon,  it  must  be  so  Htated 
in  the  jndKment  and  entered  in  the  docket.  The  clerk  of  the 
court  in  the  diotrtct  in  which  such  a  judfrmcnt  in  entered,  must 
in  any  transcript  issued  by  him.  as  prescribed  in  this  act,  insert 
■be  words   "  defendant   liable   to   exeeutjou   against   his  person " 
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and  a  like  note  mnst  also  be  made  in  the  docket  of  a  jadKmeBl 
bjr  a  count;  clerk,  wliere  aucfa  a  transcript  la  filed  with  such  derfc. 

L.  1882,  eta.  »o,  I  isee. 

lasa.  Conrt  may  <llreot  verdict)  when. 

On  the  trjnl  or  an  Issne  of  tAct,  before  the  court  aod  a  jniy- 
the  court  may,  in  a  proper  case,  direct  that  the  jory  render  a 
verdiet  as  (ollows: 

1.  In  fnvor  of  the  plaintiff  or  petitioner. 

2.  lu  fsTor  of  the  defendant,  respandent.  tenant,  under-tenant, 
asBignee,   reeeiyer.  squatter  or  person  holdinrc  over. 

3.  Where  the  damsgefi  are  liqnMated,  in  favor  of  the  plaintiff, 
for  a  apecified  sum. 

4.  M'here  the  defendant  has  interposed  a  coiinterclaitn,  and  tht> 
ilama^s  are  liquidsted.  in  favor  of  the  HefendeDt  for  a  apeciEeil 


and  determine   the  amount. 

ti.  Where  the  defendant  haa  interposed  B  connterclaim  and 
proved  his  case,  and  the  damagea  are  uncertain,  that  the  jury  Cnd 
a  verdict  in  favor  of  the  defendant  and  determiite  the  Bmount. 

[N,.>r,) 

1 258.  Court  DMT  oprB  drtaBlt. 

The  court,  in  a  district  in  which  a  defanlt  Is  taken,  in  su  acting 
or  Rummary  proceeding,  may  at  any  time,  upon  motion  made  opoa 
such  notice  us  the  court  may  direi;t.  open  auch  default,  and  an 
aside,  vacate  or  modify  any  judgment  oi:  final  order  entered 
thereon,  and  set  the  action  or  proceeding  doivn  for  pleading. 
hearing  or  trial,  as  the  case  mny  require,  upon  such  terms  and 
___  11..I .!._  -,„jt  may  deem  proper. 


1204,  MotloD    to    net    Bslde    verdlvt    or    TBeate    ar    »■«■< 

A  motion  to  net  anide  (he  verdict  of  a  jury,  and  vacate,  Bmend 
or  modify  a  judgment  rendered  thereon,  or  to  vacalje.  amend  at 
nindify  any  judgment  rendered  upon  a  trial,  by  the  court,  withoal 
n  jury,  may  be  made  upon  the  cxceptiona  taken  at  tJie  trial,  or 
(jei'nuse  the  verdict  is  for  excessive  or  inanlficient  damages,  or 
otherniae  contrary  to  the  evidence,  or  contrary  t«  law,  providnl 
Hnid  motion  is  made  at  the  clone  of  the  trial  or  within  five  diyi 
from  the  time  the  judgment  was  rendered  and  in  tlie  latter  ciw 
nt  tenflt  two  daya  notice  of  said  motion  is  given,  to  the  opposiat 
ntturuey,  or  party  if  there  be  no  attorney  of  record.  The  jddw 
who  presided  at  the  trial  mny  make  an  order  setting  aside  tlw 
verdict  or  amending,  modifying  or  vacating  the  judgment  and 
nn-ardlng  a  new  trial,  and  setting  the  caoae  dawn  for  trial  for  i 
time  to  be  Kpecified  in  the  order,  as  the  ease  may  require. 
L.  lasa,  Ob,  410,  i  136T. 

ISOK.  NcTT  trial)   Irm 

The  court  may  alao  li.  _  ,._  ..._    „ _. 

for  a  new  trial  on  the  ground  of  fraud  or  newly  dtecDTcred  eff- 
1»80 
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deuce,  and  from  the  order  an  appe«l  shall  lie  as  from  a  iudEment 
in  said  court. 

|N«w,] 

I  SOS.  Coart  atmr  liBposc  eondltlaiM,  et  eeters. 

The  court  ma;  award  such  costs,  not  exccedin)^  tea  dollars,  for 
opeuiDS  Quy  delault,  or  vucatiug,  ameniliiie.  modifying  or  setting 
aside  any  iudgment  against  any  party  to  the  action  ns  in  its  dia- 
cretlun  shall  be  just  and  proper.  It  may  aa  a  condition  for  open- 
ioK  any  default,  or  vacating,  amending,  modifying  or  setting 
aside  any  judgment,  order  any  defendant  in  default  to  deirasit 
the  amount  of  the  judgment  with  the  clerk  of  the  court  or  to 
give  an  umlertakiug  with  sutficient  sureties  to  the  effect  that 
such  defendant  will  not  sell,  assign,  or  transfer  any  of  his  prop- 
erty with  intent  to  hinder,  delay  or  defraud  the  nlaintiff  in  tfif. 
collection  of  his  ctaEm  or  demand,  if  the  plaintiff  snali  prevail  on 
the  trial  of  such  action,  and  that  such  defendant  or  his  sureties 
will  pay  the  amount  oC  an;  judgment  recovered  agalust  such 
defendant  In  such  action. 

L.  1882,  eh.  410,  1 13W. 

I  «BT.  Apppsi  froEB  order. 

An  appeal  shall  lie  from  an  order  granting  or  denying  a  motion, 
made  us  provided  in  the  last  four  sections;  as  from  a  judgment; 
except,  that  no  appeal  ahall  lie  in  the  first  instance  from  an  ordi'r 
openmg  a  default  and  vacating  a  judgincnt  entered  thereon. 

[New.] 

'■         '  1881 
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liDiir  iBdt«t«i  wbA 


Sn.  Rpldrn  of  eiscalloD  and  HtlgrKlloa  oF  JadsmenL 

t  2O0.   [Am'd,  1908.]     Hott  iBaaea. 

An  eieeution  tuB.v  be  lasueil  on  n  judgment  at  the  mnnidpal 
court  at  the  option  of  the  judxment  creditor,  either  by  the  cooDty 
clerk  directed  to  the  nheriff  na  prescribed  by  law.  after  the  Gling 
of  a  trnnscript  nf  jndfcmeut,  aa  provided  in  the  next  section,  nr 
by  the  clerk  of  the  municipRi  court  in  the  district  in  which  the 
judjjment  was  entered,  within  nix  yenra  thereafter,  directed  to  a 
marxhal.  But  no  eiecntion  shall  issue  out  of  the  municipal  court 
after  a  tranaeript  hsn  been  iitnued,  and  no  transcript  shall  be 
iBKiied  while  an  execution  of  the  municipal  court  remains  unre- 
turae<1,  except  a  tranacript  ahowinK  that  a  judfnnent  has  l>een 
VHcateil,  aet  oalde  «r  modified.  The  prospectiTe  tees  of  the  count}: 
elcrk  and  aberiff  muat  be  omitted  when  an  execution  ia  issued 
to  n  marshal. 
L.  1B83.  cti.  410,  I  13SS:  L.  1S03,  cb.  144.    Id  ettect  April  0.  ItM». 

.  1 261.  Tr>BBorlpt  how  to  Ibbbfi  JadKneat  o(  >apveB* 
coart.   wben  docketed. 

The  clerk  of  the  court  in  the  diattlct  in  which  a  Judemeot  it 
rendered  must,  upon  the  appliention  of  the  party  in  whose  favor 
the  judgment  was  rcnderecl,  deliver  to  him  a  transcript  of  the 
ju<lt{nieiit,  except  aa  provided  in  the  last  section.  The  county 
clerk  of  the  county  in  which  the  judgment  was  rendered,  must. 
upon  the  presentaliou  of  the  transcript  and  payment  of  the  tm^ 
therefor,  indorm-  llic>renpon  the  date  of  its  receipt  file  it  in  hi* 
offlc'c,  and  docket  the  judgment,  aa  of  the  time  of  the  receipt  of 
the  trnnaiTipt,  in  a  book  kept  li.v  him  for  that  pnrpOHC.  ns  pre- 
Hcrllml  l)y  law,  and  if  the  judgment  be  one  which  is  rendered  for 
the  recovery  of  a  chuttel  which  haa  been  delivered  to  the  nnsuc- 
cesaful  partj-,  or  for  the  value  thereof,  must  also  enter  in  the 
doi'ket  tlie  particiilara  of  the  jndgmcnt  ns  ststed  in  the  tranacripf. 
Tlienceforth  the  judgment  is  deemed  r  judgment  of  the  supreme 
court  and  may  be  enforced  accordingly.  Rut  nothing  in  this  aec- 
tion  shall  he  conatriied  to  prevent  the  municipal  court  from  vacst- 
ing,    setting   aside   or   modifying   the   judgment   aa   hereinbefore 

L.  1882,  cb.  410,  t  IBSS. 
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MUNICIPAL  COURT  ACT. 
I  SOS.  Wk»    BAtliifacdsa    of   ladsment    pFMamed. 

A  filial  judgmi-nt  for  n  xiim  uC  mouey,  or  dir<H^Ing  the  paj-tnpnt 
of  a  Hiini  of  money,  hpn'toforo  or  herenftpr  rendered,  nnd  docketed 
in  the  offlre  of  n  county  rierk  as  prpscribod  in  thin  nrtiplc,  U  pre- 
sumed to  be  paid  and  Ratinfied  Mfter  the  expiration  of  twenty 
years  from  the  lime,  vhen  the  party  reeoverlnic  it  was  first 
entitled  to  a  mandnte  to  enforce  it.  liiiit  prenumption  is  eoneln- 
Blve,  except  att  ajriiinst  n  penion  who,  within  twenty  yenrn  from 
that  time.  makcM  n  payment  or  aeknnwIedKes  an  IndebtedneRS  of 
tMime  pnrt  of  the  amount  recovered  by  the  jndement  or  decroe, 
or  his  heir  or  iKTWoiial  representative,  or  a  person  whom  he  olher- 
■wiH*  represents.  Snch  an  acknowledcment  must  be  in  writinf, 
and  aigoed  by  the  person  lo  be  charged  thereby. 

C.  C.  p.,  I  316. 

I SM13.  Real  property  bound  for  ten  resra  by  a  Indsment 
(boa  docketed. 

Except  as  otherwise  Hpecially  prcacritied  by  law,  ■  judgment, 
hereinafter  rendered,  which  ia  docketed  in  a  county  clerk'a  office. 
an  prescribed  in  this  article  where  it  ia  for  the  sum  of  twenty- 
five  dollars  or  more,  hinds,  and  is  a  charge  upon,  for  ten  yerrs 
after  filinfr  the  judgment  roll,  and  no  longer,  the  real  property 
nnil  chattels  real,  in  that  county,  which  the  judgment  debtor  has, 
at  the  time  of  no  docketing  it,  or  which  he  acquires  at  any  time 
afterwards,  and  within  ten  years.  , 
C.  c.  P.liail, 

I SM4.  JadRneat,  and  e«e«i  of,  BftalBat  dctcndaata  Jolmtlr 
iBdeMed  TTli«n  all  bp«  not  aervcd. 

In  an  action,  wherein  the  complaint  demands  judgment  for  a 
Rnm  of  money  ngninst  two  or  more  defendants,  alleged  to  be 
Jointly  indebted  upon  contract.  If  the  summons  is  served  upon 
one  or  more,  but  not  all  of  the  defendants,  (he  plaintiff  may  pro- 
ceed against  the  defendant  or  defendants,  upon  whom  it  is  served 
untexB  the  court  otherwise  directs;  and,  if  he  recnvepa  final  jodg- 
tnent,  it  may  he  taken  against  all  the  defendants  thas  Jointly 
IndebtedT  Such  a  Jadgment  is  conclusiTe  evidence  of  the  liabillly 
of  each  defendant  upon  whom  the  summons  was  personally 
■erved  or  who  appeared  in  the  action,  and  as  against  a  defendant 
not  summoned,  it  ta  evidence  only  of  the  e  J  tent  of  the  plaintiff's 
demand,  after  the  liability  of  that  defendant  has  been  establiahed, 
by  other  evidence, 

C.  C.  p.,  a  1032,  1033;  L.  lfiS2,  ch.  410.  H  l^M.  ISM. 

1 20B.  BsccBtlOB]  Indoraement  therenpon. 

An  execution  or  a  transcript  issued  upon  such  a  judgment,  as 
prescritwd  in  the  foregoing  section,  must  be  issued,  in  form, 
against  all  the  defendants;  and  the  clerk  of  the  court  in  the  dis- 
trict where  such  Judgment  Is  entered,  must  indorse  thereupon  the 
name  of  each  defendant  who  was  not  summoned.  Tf  the  execu- 
tion be  issued  to  the  sherifF  upon  a  Judgment  docketed  in  the 
office  of  the  county  clerk  there  must  he  indorsed  thereupon  a 
direction  to  the  sheriff,  containing  the  name  of  each  deCendaiit 
who  was  not  summoned,  and  reslHcting  the  enforcement  of  the 
execution,  as  prescribed  in  the  next  BCction. 
O.  C.  p.,  1 1B34.  ^^^ 


MUNICIPAL  COUBT  ACT. 

IM6.  H«w  ooUcated. 


^nforeeil  again. 

the  persoD  of  a  defendant,  whose  name  is  iudorged  thereupon,  «s 
not  HummoDPil,  as  prescribed  in  the  foregoiuK  section.  An  exe- 
cution aitainut  property,  issued  upon  sncli  a  jndKcieiit,  shul!  not 
be  lerled  upon  the  sole  propertj  of  a  defendant  not  summoned: 
but  it  uiay  be  rollecteil  out  ol  personal  property,  owood  by  him, 
Jointly  with  tte  other  defendunts.  who  were  sBinmoned.  or  with 
nny  of  them:  ami  out  of  the  teal  and  personal  property  of  the 
latter,  or  any  of  them. 
c.  c.  F.,  I  IMG. 

t  Z6T.  JndKineBt  how  doeke*edt  efle«t  of  docketlnK. 

Where  «  jndfiment  has  t>een  taken,  aa  prescribed  in  section 
two  hundred  and  sixty-four  of  this  act,  the  clerk  of  the  court  in 
the  district  in  which  the  judgment  is  entered,  must  write  npon 
his  docket,  and  the  county  clerk  with  whom  a  transcript  is  filed. 
as  proTtdeil  Id  thin  act.  mast  write  npon  his  docket,  opposite  or 
nnder  the  nanie  ot  each  defendant,  upon  whom  the  summoiu 
was  not  served,  the  words  "  not  summoned."  The  judgement  do«i 
not,  by  virtue  of  its  being  docketed,  bind  any  real  property,  or 
chattel  real,  owned  by  such  a  defendnnt.  But  this  section  does 
not  affect  the  plaintiffs  right  of  fiction,  to  charge  the  Jadsmmt 
npon  any  real  property. 
c.  c,  r.,iiiwo. 

|ltS8.  Actios  nKalnat  lolnt  debtors. 

After  the  recovery  of  a  judgment  Bgainst  joint  debtors,  as  pre- 
scribed in  section  two  hundred  and  sixty-fonr  of  this  net,  an 
action  may  be  ninlntained  by  the  judgment  creditor,  against  one 
or  more  of  the  defendants  who  were  not  summoned  in  the  original 
flction.  to  procure  a  judgment  charging  his  or  their  property  with 
the  sum  remaining  unpaid  upon  the  original  jndgmeut. 
C.,C.  P.,  I103T. 

1 208.  DoeketliiB   Jadsnent   In    another   ooBBty. 

The  county  clerk  with  whom  a  transcript  is  filed,  as  prescribed 
in  this  act,  must  fnrnish  to  any  person  applyiug  therefor,  and 
paying  the  fees  allowed  by  law,  one  or  more  transcripts  of  the 
docket  of  the  judgment,  attested  by  his  signature.  A  county 
clerk  to  whom  such  a  transcript  is  presented,  must,  npon  pay- 
ment of  the  fees  therefor.  Immediately  file  it,  and  docket  the 
Judgment  in  the  appropriate  ducket-book  kept  in  his  oflice,  in  like 
manner  as  the  jiHitrment  was  docketed  by  the  first  county  clerk. 
The  jiidgment,  when  docketed,  aa  prescribed  in  this  section,  has 
llie  like  effect,  nlth  respect  to  the  enforcement  thereof,  or  any 
proceedings  thereunder,  or  by  virtue  thereof,  in  the  county  where 
it  WHS  BO  docketed,  as  it  has  in  the  county  In  which  it  was  dock- 
eted npon  the  trnuscript  from  the  municipal  conrt. 
L.  1882,  cb.  410,  1 1397. 

I  270.  JndKment  iisKlniit  marahal. 

Wlieni-ver   any   judgment   shall   be   rendered   against  any   city 

marRbal  or  his  sureties,  in  any  distrirt  of  the  municipal  court,  a 

transcript   thereof   Khali   be    Hied   with   the   county   clerk   in   the 

county  wherein  such  district  of  the  municipal  conrt  is  situated, 
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MUNICIPAL  COURT  ACT. 

and  from  the  filing  of  BDi?h  trRnB<>ript  such  jailgmeDt  shall  be 
deempd  to  be  a  jndgmeut  of  the  anprcme  t-oart  iind  shall  bo 
enforced  la  the  aoDie  manner  as  other  iadfcmenta  of  that,  court. 
And  DO  execution  on  ench  judgment  shall  issue  to  nny  other  offi- 
cer, than  the  sheriff,  and  ell  such  eiecatioua  must  be  made 
returnable  t(>  the  county  clerk. 
I.  1882.  eh.  «10.  I  ISD8. 

I  2T1.  BxecallODi  revnlaltra. 

The  e:cecntioD,  when  issued  out  of  the  municipal  coDrt,  must 
be  directed  to  a  marshal,  subHcrit>ed  by  the  cierk  of  the  court,  in 
the  district  in  whith  the  judgment  wiis  reudered.  or  by  his  huc- 
cesaor  in  office,  and  must  bear  date  of  the  dsy  of  its  delivery  to 
the  officer  to  be  executed.  It  must  intelligibly  refer  to  the  judg- 
ment by  stating  the  names  of  the  parties,  the  district  where,  and 
the  time  when  rendered,  and  the  amount  of  the  judgment,  and 
if  less  than  the  whole  is  due,  the  true  amonut  due  thereon;  it 
mnst  refjtitre  of  the  marshal,  Hubstanlially  as  follows: 

1.  If  It  be  a  case  where  the  defendant  cannot  be  arrested, 
it  must  direct  the  officer  to  collect  the  amount  of  the  judgment, 
or  the  amount  due  thereon,  out  of  the  personal  property  of  the 
debtor,  and  to  pay  the  same  to  the  party  entitled  thereto. 

2.  If  it  be  a  case  where  the  defendant  may  be  arrested,  in 
addition  to  the  foregoing,  it  may  direct  the  officer,  if  sufficient 
property  of  the  defendant  liable  to  execution  cannot  be  found 
to  satisfy  the  judpnent,  that  he  arrest  the  defendant  and  c"" 
mit  him  to  the  jad  of  the  county  v'^"'"*"  ***'■  -'^o'^'-^*  '"  "-i 
the  judpnent  was  entered  is  situati 
ur  be  discharged  according  to  law. 

3.  It  must  further,  in  all  cases,  direct  the  officer  to  make  return 
of  the  execution  and  »  certificate  thereon  showing  the  manner 
In  which  he  had  executed  the  same,  in  twenty  days  from  the 
time  of  his  receipt  thereof,  to  the  court  from  which  the  execution 
issued. 

L.  1B8I,  ch.  410,  1 1B99. 

IXT3.  Arrest. 

When  the  execution  directs  the  arrest  of  the  defendant  for 
want  of  sufficient  personal  property,  if  there  he  not  sufficient 
Hubject  to  levy  known  to  the  officer,  or  If  'ipon  demand  by  the 
officer  of  the  defendant,  he  fail  to  produce  sufficient  property,  the 
officer  may,  without  further  delay,  nrrest  the  defendant;  .when 
nrrested,  the  defendant  must  be  conveyed  to  the  common  jail  of 
the  county,  wherein  the  district  where  the  judgment  is  entered  ia 
situate,  and  there  kept  in  custody  until  the  execution,  with  coets, 
be  paid,  or  be  discharged  by  due  course  of  law. 

I..  1SS2,  Cb.  4tO.  I  1401. 

1373.  Hcneirsl   of  execatloD. 

An  execution  may,  at  the  request  of  the  Jadgment  creditor,  be 
renewed  before  the  expiration  of  the  twenty  days  !>y  the  word 
"renewal"  being  written  thereon,  with  the  date  thereon,  sul)- 
scribed  by  the  clerk  of  the  court  or  his  nssistnut;  such  renewal 
has  the  same  effect  ae  an  original  issue,  and  msy  be  repeate*!  as 
often  as  tnay  he  uecesnary.  If  an  execution  be  returned  uiuatis- 
Bed,  others  may  be  isBnei)  on  the  like  request  from  time  to  time 
until  the  judgment  be  satisfied. 
'L.188£,cb.  410.  11402. 

^^  K.oogk 


MUNICIPAL  COURT  ACT. 

1 314.  JadVKFBt    In    tavor    of   i«m«e   CBrnera, 

Id  nn  action,  brought  iu  the  mnnit^ipfil  court,  by  a  jonrocyinaii. 
InburtT.  or  other  oinployi>e  whose  employment  answered  to  the 
Eenernl  description  of  wage  earner,  [or  Bervices  rendered  or  wa^cs 
earned  in  such  cnpacity,  if  the  plaintiff  recoTern  a  judgment  for 
a  sum  not  oxeeeaiQK  lifty  dollars,  exclusive  of  coitts.  and  the 
action  shall  have  been  tirouKht  within  one  month  after  the  cauw 
of  action  accrued,  no  property  of  the  deteadiint  iH  excupt  from 
levy  and  sale  by  virtue  of  an  execution  aKRinHt  property,  issued 
thereupon:  and.  if  fluch  an  execution  Is  retitmed  wholly  or  partly 
uusatiKfied.  the  clerk  must,  upon  the  application  of  the  plaintiff. 
iBHue  an  execution  ngninBt  the  neraoD  of  the  defendant  for  the 
sum  reinnhiinR  uncollected,  if  the  Indoniement  rci|uired  by  this 
act  to  the  effect  that  defendant  was  liable  to  arrest  was  com- 
plied with.  A  defendant  aireiited  by  virtue  of  an  execution  sn 
issued  ngainst  his  person,  must  be  sctually  confined  in  the  jail, 
and  ia  not  entitled  to  the  liberties  thereof;  but  he  must  be  dis- 
charRed  after  havine  been  bo  confined  for  fifteen  daya.  Afin' 
his  discharge  another  execution  sfcainst  his  peraoD  cannot  be 
issued  npon  the  indgment,  but  the  judgment  creditor  may  enforce 
the  judgment  against  property  as  If  the  execution,  from  which 
.1..  ...J.; .  j„i..„_  ifi  discharged,  baa  been  returned,  wittaout  his 


I  a7D.  AFFHt  niid  BBle  of  properly  limited. 

A  defendant  cnnnot  be  orresled  nor  hia  property  sold  on  eiccu- 
.   .-   .-    .         .  !^-   I  ._  wal,  but  property 


i  2TO.  Mnmhali  nlieB  liable  lo  ezeotiont  creditor. 

A  niarHhal  is  linhle  to  a  party  in  whose  favor  an  execution  is 
Issued  to  him  for  the  amount  thereof  in  the  following  cases: 

1.  Where  he  suffers  the  twenty  days  to  elapse  without  making 
a  true  return  thereof,  and  fHiog  the  same  with  the  clerk  of  the 
court,  and  paying  to  him  or  to  the  parly  entitled  thereto,  the 
money  collected  thereon  by  him. 

2.  Where  he  willfully  or  carelesal;  omits  to  levy  on  properly 
of  the  defendant,  or  If  the  defendant  be  liable  to  arrest,  to  arrest 
and  imprison  him  within  the  twenty  days,  or  having;  arrested  the 
defendant,  fails  to  commit  him  to  the  county  jail  within  the 
twenty  days.  > 

L.  1882.  fb,  410, 1 14OT. 

|27T.  Belnrn  of  exeenlioB  and  aallafactloa  of  ladKnaeat. 

Whenever  an  execution  haw  been  returned  satisfied  in  whole  or 
in  part,  where  a  transcript  of  the  judgment  has  been  filed  in  the 
county  clerk's  ofBce,  a  certificate  thereon,  signed  by  the  clerk 
of  the  court  !n  which  the  judgment  was  rendered  may  be  filed 
in  the  office  of  the  clerk  of  the  county,  who  shall  thereupon  enter 
sntisfnctlon  for  the  amount  so  satisfied;  judgments  docketed  in 
these  courts  may  be  satisfied  In  the  same  manner  as  judgmentB 
docketed  In  courts  of  record. 

U  1882,  cli.  410, 1 1408. 
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MUNICIPAL  COUBT  ACT. 
TITLiE  Vm. 


ARTICLE!  PIRST. 

Clerks  and  officerg. 


:.   aaZ.  t>ntlei  ot  cl«tk. 

ass.  To  ™u.  ■ 

M4.  Ducket. 
2».  Bafrlei 


380.  Crctlflpd  nipl«:  prlmi  facie  CTtdiiice. 

|2S3.  Dotlef  of  the  elrrk. 

It  shall  be  the  ilutf  of  the  olerk  of  the  caart  in  each  district: 

1.  To  keep  the  wal  of  the  court,  nnil  affix  it  to  the  i^rtifirate 
of  the  transcript  of  the  docket  of  jiidgnieDt,  or  bd;  otiier  certifi- 
cate, when  required  so  to  do. 

2.  To  record  the  proceedingB  of  the  court. 

3.  To  keep   the  records   and   other   books   appertsiniDg   to   the 

4.  To   file   papers   delivered   to   him   for   that   purpose   in   any 

0.  To  attend' the  eittitiK  of  the  court  of  which  he  is  clerk,  to 
adminlater  oaths  in  an  action,  in  the  presence  of  the  court  and 
under  its  direction,  and  to  receive  the  verdict  of  the  jury,  and 
in  the  absence  of  the  ^astice  to  adjourn  causes  to  a  time  aerecnl 
upon  between  the  parties  or,  when  no  justice  appears,  to  adjourn 
canses  to  the  next  judicial  day. 

fl.  To  authenticate  by  certiScate  or  exemplification,  as  may  be 
required,  the  records  or  proceedinss  of  the  court,  or  any  other 
papers  appertaininz  thereto  and  tiled  with  him. 

7.  To  exercise  the  powers  and  perform  the  dnties  conferred  and 
imposed  upon  him  by  this  act. 

8.  In  the  performance  of  hia  duties  to  conform  to  the  direction 
of  the  court. 

8.  To  keep  his  office  open  for  the  transaction  of  bnsiness.  every 
judicial  day,  from  nine  o'clock  In  the  forenoon  to  four  o'clock  In 
the  BfternoDD. 

L.  1SS2,  cb.  410.  i  1128. 

I28S.  To  collect  and  Bcconat  for  fees,  et  cetera. 

It  shall  be  the  duty  of  the  clerk  In  each  district,  to  collect  and 
receive  all  the  fees,  inchiding  the  fees  allowed  by  law  in  summary 
proceedings  to  recover  lands,  and  to  accoimt  for  and  pay  the  same 
Into  the  city  treasury  monthly,  under  onth,  on  the  first  day  ot 
each  and  every  month,  or  within  three  days  thereafter,  which 
account  shall  contain  the  title  of  each  cas"  and  the  amount  of 
fees  received  therein,  and  the  salary  ot  such  clerk  shall  not  be 
paid  until  be  shall  have  so  accounted  and  paid,  and  he  shall  iier- 
form  no  service  until  he  shall  have  receired  the  legal  fees  therefor. 
L.  isst,  dk  <10, 1 1*20. 
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1384.  Dooketi  what  te  oontalii. 

The  clerk  of  the  court  in  eacli  district  must  keep  a  book,  dntoat- 
Jnated  a  doi^kft,  in  which  must  be  catered  bg  him: 

1.  The  title  of  every  action  or  proceeding,  in  which  a  Bran- 
mons  or  precept  is  isaued. 

2.  The  ilate  of  the  summons  or  precept,  and  the  time  of  Jftr 
return,  nnd  if  ati  order  of  arrest,  warrant  of  attachment  or  vnt 
of  replevin  was  issued  such  facts  muat  also  tte  atated. 

3.  The  time  wheu  the  portiea,  or  either  of  them  appeared:  ■ 
minute  of  their  plendinKs,  if  in  writiag.  referring  to  them;  if  not 
in  writing  a  concise  statement  of  the-  pleadings. 

4.  Every  adjournment,  and  to  what  time. 

!>.  n'hcn  a  trial  by  jury  is  demanded,  the  demand  mnst  be 
Rtati'd.  anil  by  whom  made,  and  the  time  appointed  for  the  trial, 
and  the  retnm  of  the  jury. 

IJ,  The  namcH  of  the  jury  sworn. 

7.  The  verdict  of  the  jury  and  when  received;  if  the  jury  disi* 
agree  and  ere  dlHcharged,  that  fact  must  be  stated. 

8.  The  jodgment  of  the  court,  its  amonnt.  and  the  costs  in  the 

{).  The  isfining  of  execution,  nhen  issued,  and  to  whom;  the 
renewals  thereof.  It  an;,  and  when  made;  the  return  and  when 
made,  and  a  statement  of  money  paid  to  or  by  the  clerk,  and 
when,  and  by  or  to  whom. 

10.  The  ^Tfng  of  a  tranaeript  to  be  filed  in  the  county  derk'i 
ofBce.  and  when  and  to  whom  given. 

11.  The  receipt  of  a  notice  of  appeal  or  order  to  make  or 
amend  a  retnm.  stating  the  time  of  the  receipt  thereof,  and  the 
time  of  filing  a  return  on  appeal. 

12.  Any  other  order  as  the  court  may  direct. 
L.  leSZ,  rb.  410, 1  IMS. 

I SCRS.  EntrlpH)   boiv  to  be   nade. 

The  severnl  narticulara  in  the  last  section  BpeciBed  most  be 
entered  under  the  title  of  the  action  or  proceeding  to  which  they 
relate,  and  at  the  time  when  they  occur.  Such  entries  in  the 
docket,  or  a  transcript  thereof,  certified  by  the  clerk  or  his  sac 
ecxRor  in  office,  with  the  seal  of  the  court  thereiHi  impreaaed,  are 
evidence  to  prove  the  facts  aa  stated  therein. 

L.  1883.  (Ml.  «0.  imO. 

tSflO.  Index. 

The  clerk  must  keep  an  index  to  his  docket,  in  which  must  b* 
entered  the  names  of  the  parties  to  each  auramoDS  or   prec^t. 


(2K7.  To  be  dellTeped  by  elerk  to  hia  aa««cnMr. 

It  Is  the  duty  of  the  clerk  to  deliver  to  hla  successor  In  otBce  hL<> 
ofllcinl  dockets  and  papers  oh  file  In  his  offlce,  as  well  bis  own  as 
those  of  his  predecessors  which  may  be  in  bis  custody,  tltete  to 
be  kept  «8  public  records. 
L.  1882,  cb.  410,  f  1413. 
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i  X88.  8>eoe«*OP  mar  laane  execnllon   on  (< 
flrd  docket. 

A  clerk  with  whom  the  docket  or  his  predecessor  is  deposited, 
mo;  issue  eiecutioa  on  a  judt^Dicut  tht^re  (-uti^reij  itnd  unsatisfied. 
in  the  same  manner  and  with  tlie  same  effect  tw  though  he  was 
clerk  ot  the  court  nt  the  time  the  judgment  was  rendered. 
I.  1882.  th.  «lo,  I  lil3. 

i  389.  Certllled   i-opleni 

A  copy  ot  a  paper  on  fil  , 

hlin    OF   his   assintaat    as   sacb,    aha  11    be    prima    facte    evidence 
thereof. 
L.  1882,  cb.  410. 1 1U«. 
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article:   SEICOND. 

Marshall. 


300,  Bi'moTBl  and  niupjiiglou  vl  marataili. 

2ft3.  Maralial   not  to  aitpear.  et  crterm. 

A  nmrahal  o(  the  city  of  Xpw  Turk  I'Bimot  appear  or  Hct  on 
Wbalf  of  oilhpr  or  any  party  in  an  action  or  proL-veding  in  said 

L.  1901.  cb.  4W,  I  isee. 

I  Xft4.  Bond  (a  be  exronted  br- 

No  marHlial  BhoH  be  pt-rmittml  to  enter  upon  th^  dati««  of  th"- 
ofllre  until  he  Rhnll  execute  a  bond,  witll  two  sulficipnt  snivtie*. 
who  shall  be  renidents  of  and  xhnll  own  real  estate  wilbin  lb' 
city  of  Xeiv  York,  to  the  amount  of  double  the  penalty  of  tbr 
bond,  to  the  city  of  New  York,  in  the  pennl  nnm  of  two  thousaml 
dollars,  jointly  anii  severally  to  nnswer  the  city  of  N*w  Y'«rk. 
and  any  parlies  that  may  complain  conditioned  that  such  marshal 
shall  well  and  fnithfiilly  execute  the  dutiei'  of  snid  office  of  mai^ 
Rhal,  without  trand,  deceit  or  oppreRsion.  itnch  nnretieH  to  Juatif.r 
In  double  the  amoiiut  of  HD<'h  bond.  Tbc  xaid  bond  Khali  be  deliv- 
ered to  the  cit^  clerk  of  the  city  of  New  York,  who  xball  jndxe 
of  and  determine  the  competency  of  the  Biiretiea:  and  nbotild  he 
approTe  of  the  same,  be  shall  note  bU  approval  thereou,  and  shall 
cause  such  bond  to  lie  filed  In  the  office  of  the  city  clerk,  forth- 
with after  having  been  approved  by  him,  and  he  shall  either 
approve  of  or  reject  such  bond_  within  five  days  after  the  »— 


I  ZftK.  ProBecatlon  of  boatf. 

Any  [M'rscin  who  nliall  lie  aggrieved  by  nny  offlcial  minMXidan 
OH  the  part  of  nny  marshal,  and  who  may  desire  to  prosecnle  hi* 
offlcial  bond,  and  who  shall  have  first  obtained  jodgment  aminrt 
BHch  marshal  for  offlcial  misconduct,  may  move  before  a  jnstire 
of  the  supreme  eourt  at  Hpeeial  term,  in  the  judicial  department, 
wherein  the  borough  for  which  auch  marshal  shall  have  been 
apiHilnted.  t-<  sitnated,  after  giving  such  marshal  and  bin  BureticH 
eight  days  previous  notice  of  Intention  so  to  do.  by  personal  ser- 
v1i-e  of  said  notice  on  them.  sIntinK  when  such  motion  will  he 
nuide  and  of  the  papers  to  be  used  on  sDch  motion,  for  leare  to 
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proBCCDte  Buoh  official  boail  in  hie  own  nuine.  and  such  leave 
shall  be  granted  upon  it  appeariDg  satiafactorilj  to  aajd  court; 

1.  That  a  jiidgnieDt  has  been 'obtaiued  in  bis  favor  atcainst 
such  marshal  fur  offlclal  misconduct,  spec'ifj'ing  the  time  when 
and   the   court  whereby   such  judgment   was   reodered,   and   the 

2...That  such  transcript  of  judgmeut  has  been  filed  against 
such  marshal  iu  the  olBce  of  the  clerk  of  the  connty,  within  which 
the  borongb  tor  which  said  marnbal  sbnil  have  been  appointed. 
is  Hituate;  speciffing  the  time  when  Rllch  t^lln^<c^ipt  was  Bled 
and  execution  issued,  and  that  the  sheriff  of  that  county  hoa 
returned  aaid  execution,  wholly  or  parti}'  utixatisfiedi  after  having 
demanded  payment  thereof  of  such  marahnl;  and  hia  neglect  or 
refnsal  to  pay  the  same,  and  if  any  pnymeutH  have  been  made 
on  such  execution,  specifying  the  amount  thereof,  but  where  such 
marshal  ehall  have  died  or  removed  from  the  city  of  New  York, 
n  daniBcd  for  the  payment  of  the  amount  of  such  execution  shall 
not  be  necessary. 

3.  That  such  iudgment  is  wholly  or  partly  unpaid,  spedfyiog 
the  amount  uncollected  or  unpaid,  nnd  that  the  sureties  or  surety, 
have  or  baa  been  served,  with  the  notice  and  papers  hereinbefore 
mentioned. 

L.  1BS2,  r-b.  410,  I  ITOl. 

I  29«.  In   what  eoDPt  bond  lakT  be  pmaecnted. 

A  justice  referred  to  in  the  preceding  section,  may  order  anch 
bond  to  be  prosecuted  in  the  municipal  court  of  the  city  of  New 
York,  or  in  the  city  court  of  the  city  of  New  Yorit,  if  such  bor- 
ough be  within  the  county  of  New  Yorii.  or  in  the  county  court 
of  the  CQunty  wherein  such  borough  is  situated,  if  In  nny  other 
county.  Either  of  said  courts  shall  hove  jurisdiction  in  actions 
brought  on  such  bond,  upon  such  leave  lieing  granted,  nnd  the 
snld  justice  upon  said  motion  may  award  the  aggrieved  party  his 
reasonable  costs  on  such  motion,  not  exceeding  the  sum  of  ten 
dollars,  which  shall  be  included  in  the  judgment  obtained  upon 
such  bond. 

L.  1882.  fli.  410,  t  1103. 

1207.  JBderiDOt*   MCBlnat   BiHPBlialBi    transcript   ajid  exe- 

Whenever  any  judgment  shall  be  rendered  against  any  marshal 
or  his  sureties  or  surety  iu  any  court  as  provided  in  the  foregoing 
section,  a  transcript  thereof  shall  be  filed  with  the  county  clerk 
in  the  county  wherein  the  judgment  is  bo  obtained,  and  from  the 
filing  of  such  transcript  the  proTlsiona  of  section  two  hundred 
and  seventy  of  this  act  apply. 

L.  1882,  eh.  410, 1  n03. 

1 206.  Katrr   of  tnagm^mt  fa  be   eadorsed   on  ba»d|  how. 

The  clerk  of  the  county  wherein  said  judgment  is  entered  shall 
isane  a  transcript  upon  application  of  the  judgment  creditor,  stat- 
ing the  amount  oC  the  judgment  and  that  the  sum  is  a  charge 
against  the  tiond  of  the  marshal.  The  transcript  may  be  filed 
with  the  city  clerk  in  the  office  wherein  the  bond  of  said  marshal 
is  filed,  and  the  city  clerk  shall  make  a  memorandum  on  the 
official  bond  of  every  marshal,  upon  the  filing  of  every  transcript, 
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nf  a  jndfimeiit  obtained  against  him  and  hla  snreti^s,  and  of  lb« 
finie  when  and  the  conrt  whereby  sneh  judgmt^nt  was  rendered, 
and  the  amoant  thereof,  and  eball  be  entitled  to  a  fee  of  fiftr 
cents  therefor,  which  the  court  Tendering  judftment  shall  hare 
power  to  include  in  such  jndgmeat,  together  with  whatever  other 
disbursements  are  or  maj  be  necessarily  incurred  in  said  eetian. 
and  the  said  bond  shall  he  cancelled  to  the  amonnt  of  ssdi 
Judgment. 

L.  1SB3.  ch.  410.  i  ITM. 

i  399.  Amonnl   collected  to  be  credited   oa  lioad. 

Whenever  an;  action  shall  be  eommenced  against  the  Buretie* 
of  any  marshal,  and  such  sureties  shall  pay  the  amount  for  which 
such  suit  is  brougbt,  and  the  coats  and  disbursements  Incurred 
therein,  or  any  part  thereof,  the  party  or  parties  so  paying  shdl 
be  entitled  to  have  such  sum  go  paid  credited  upon  sach  bond, 
upon  presenting  the  certi&cate  of  the  plaintiff  or  hia  attorney  in 
■nch  action,  ackoowledglnK  auch  paymenta  to  such  clerk  afore- 
said, and  upon  snch  clerk  endorsing  such  payment  on  ancb  bond, 
it  shall  be  cancelled  to  the  amonnt  so  paid. 

L.  1882.  cb.  410.  I  1706. 

1800.  City  olerk  to  reikort  oanoelled  bonda  t*  m>ror|  re- 
■eiral  of  boad. 

Whenever  judgment  shall  be  rendered  against  the  official  bond 
of  any  marshal,  sufficient  or  partially  sufficient  to  cancel  the 
.same,  the  city  clerk  aforesaid,  shall  report  to  the  mayor  the  fact, 
and  it  shall  be  the  duty  of  the  mayor  to  compel  such  marHhel  to 
renew  his  official  bond,  if  the  same  be  cancelled  in  whole,  or  to 
furnish  an  additional  bond,  for  the  amount  of  the  cancellation  in 
the  penal  sum  of  double  such  amount,  if  said  bond  be  cancelled 
In  part,  and  should  said  marshal  neglect,  refuse,  or  fail  so  to  do. 
witiiin  ten  days  after  being  notified,  he  shall  be  removed  by  the 
mayor  aforesaid,  or  suspended  from  performing  the  duties  of  the 
office  until  such  time  as  he  ahall  renew  the  same,  and  such  bond 
.  abail  be  renewed  to  the  same  manner  as  often  ai  the  same  shall 
b«  cancelled. 

L,  IBBZ,  cb.  410.  I ITOT. 

for    fallvre    to    aie' 

Every  marshal  shall,  within  thirty  days  after  bis  appointment 
enter  into  a  bond  In  the  manner  provided  in  this  act,  or  he  shall 
be  deemed  to  have  waived  his  appointment  as  snch  marshal 
and  some  other  suitable  and  proper  person  shall  be  appointed 
In  his  place  and  stead  to  discharge  the  daties  appertainioK  to 
ancb  office  of  marshal. 
L.  1SS2.  eh.  410,  I  ITCe. 

t  SOS.  ProccBM  to   be  aerTed  br  nU.vabalB. 

E'very  Simmons,  precept,  order  of  arrest,  attachment,  writ  of 
replevin,  or  other  process  issued  bf  or  out  of  the  mnnicipal  court, 
and  every  summons  or  precept  issQed  by  the  clerk  of  the  coart 
In  any  district,  and  every  snmmons  issued  by  any  Justice  thereof. 
shall  be  served  and  executed  by  a  marshal,  except  as  preserflted 
in  section  thirty-six  of  this  act;  bnt  no  peraon  other  than  a  mat- 
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nhal  shall  be  entitltMj  to  any  fees  or  other  pompeneBtioD  therefor. 
except  tSe  persons  who  iwrve.propesa  lot  the  eorporntion  couuael. 

1 803.  MarakKl   naj-  serve  procesa  nlthta  cltr   llnltin. 

A  marshal  of  the  elty  of  New  York  luaj-,  and  ia  empowered. 
and  has  the  authority  to  serve  or  execnte  all  process  and  man- 
dates of  the  municipal  court  of  the  city  of  Xew  York,  in  any  pan 
of  the  city  of  New  York,  nntwithstnndiug  he  was  appointed  for 
or  is  a  resident  in,  a  puticaiar  borough. 

[New.] 

I804.  CcrtKia  law*  I>  relatton  to  alierlirs  msde  appli- 
cable. 

All  proTisions  of  law  in  relation  to  the  takin;;  and  restitution  ol 
property  by  sheriffs  of  counties  shall  apply  to  the  taking  and 
reetitntlon  of  property  by  the  said  marshals,  except  that  a  mar- 
shal is  not  restricted  in  the  performance  of  his  duty  as  sucb.  to 
the  territorial  limits  of  a  coimty.  when  engaged  in  the  service 
or  execution  of  process  or  mandates,  but  is  authorized  to  act 
within  the  limits  of  the  city  of  New  York. 


I  80B.  MarBkal  to  Iceep  entry  book  ud  ladorse,  et  cetera. 

Every  marshal  shall  keep  a  book  in  which  he  shall  enter  Imme- 
diately npon  the  receipt  thereof  all  the  process  and  mandates  of 
the  court  delivered  to  him  for  execution,  snd  his  disposition  , 
thereof;  nad  he  shall  also  endorse  upon  nuch  process  or  mandate 
the  date  and  the  hour  of  receiving  the  same. 

[New.] 

IS06.  RemOTwl  and  anapeaalon  of  mamkala. 

The  mayor  may  remove  any  marshal,  after  frying  him  an  oppor- 
tunity to  be  heard,  upon  charges  in  writing  preferred  against 
such  marshal,  and  filed  with  the  mayor,  and  may,  in  his  discre- 
tion,  suspend  siaid  mnrshal  from  the  performance  of  his  duties, 
as  such,  pending  a  hearing  upon  the  charges.  Upon  charges 
being  preferred  against  a  marshal  by  a  justice  of  the  municipal 
conrt,  the  mayor  may  forthwith  cause  notice  of  suspension  of 
snch  marshal  to  be  served  upon  him.  and  such  marshal  shall 
thereupon  remain  suspended  until  the  bearing  and  determination 
of  ancb  charges  by  the  mayor. 
U  IMl,  cb.  MS,  1 1429. 
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TITLE  IX. 
Appeal*. 

When  tna  bow 


n20.  ADpi'iil  wbcn  idTPnr  part;  bmi  dipd. 

332.  Order  ot  lubitltTitliHi. 
323.  RfiUlutloo  apoB  Kvonil. 

32C.   HeaKnic  OD   appeal)   dlsmUBfll  Ihtnof: 
J26.  Judfidpiit. 


Sec.  310.  Wben  ippeal  m*r  be 
...    — .j^  ,„j  ^r_. 

Ticeot  nc 

dprtaklng 


I  810.  When  appeal  ua.r  be  tiikeB. 

Ad  appeal  from  a.  juigraeot  rpndered  in  aa  BOtioQ,  or  a  Eaal 
ortler  made  in  summary  proceedioKa  in  the  municipal  court  of 
thp  eil.v  of  New  York,  or  from  orders  as  hereiubeforv  provided. 
niii;  be  taken  to  the  supreme  rourt.  Such  appeal  tihall  be  heard 
in  Niich  manner  and  i>y  such  justice  or  justices  as  the  a^qwlUte 
division  of  the  supreme  court  in  the  judicial  departmeot,  embrac- 
ing the  district  wherein  the  action  In  brouRht  shall  direct,  except 
that  the  appellate  division  of  the  sccmd  jDdicinl  department  may 
direct  tliHt  Bueh  appeal  may. be  heard  directly  U-fore  that  court. 
The  appellate  court  may  reverse,  aSIrm  or  modify  the  judgment 
order  or  final  order  appealed  from,  and  where  a  judgment,  order 
or  final  order  is  reversed,  may  order  a  new  trial,  iii  the  muuieipal 
court  In  the  district  in  which  the  action  Is  brought.  Where  b 
judgment,  order  or  final  order  ia  modified  or  a  new  trial  is  ordered, 
costR  shall  be  in  the  discretion  of  the  appellate  conrt. 
h.  ifloi.  eh.  408. ;  rnr. 

tail.  Wbe>  nnd   kow  t&kev. 

An  appeal  must  be  taken,  within  twenty  days  after  the  enOr 
of  the  judgment,  order  or  final  order  in  the  docket:  except  that 
where  a  defendant  appeals  from  a  judgment  rendered  in  an 
action,  wherein  be  did  not  appear,  and  the  Rummons  was  not 
personally  served  upon  him.  the  appeal  mny  be  taken  within 
twenty  days  after  personol  service  upon  him,  on  the  part  of  the 
plaintiff,  of  written  notice  ot  the  entry  of  the  judgment.  An 
appeal  ia  taken  by  serving  upon  the  clerk  of  the  court  or  his  sue- 
eessor  in  office,  in  the  district  in  which  the  judgment,  order  or 
final  order  was  rendered,  and  upon  the  respondent,  a  written 
noti<-t>  of  appeal,  snbscrlbed  either  by  the  appellaut  or  by  his 
attorney  in  the  appellate  court. 

c.  c.P.,130M. 

i  312.   Service    of  notice   npoB  reapon4«iit. 

Service  of  the  notice  of   appeal   upon   the  respondent  may   be 
made,  by  delivering!  It  in  any  part  ot  the  state,  to  the  respoDdent 
personally,  or  In  one  of  the  following  methods. 
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1.  If  (he  rpBponiient  1b  a  tPsident  of.  the  city  of  New  York,  by 
leaving  it  at  hig  rpBidence,  with  a  iwrion  of  suitable  age  and  dia- 
orefion.  If  he  in  not  a  rcaldent  of  the  citj  of  New  York,  and  the 
peraon  who  ap[«Bred  an  his  attorney  upon  the  trial  is  n  resident 
thereof,  it  may  be  served  npon  the  attorney,  either  personally,  or 
by  leaving  it  at  his  oOlee  or  residenee,  with  a  person  of  suitable 
age  and  diarretion. 

2.  If  serriee  within  the  city  of  New  York  eannot  be  made, 
with  due  dillseuee.  upon  the  resiiondent  personalli',  or  in  the 
method  prescribed  in  the  faregoiiiK  unbdivision.  the  notice  of 
appeal  may  be  served  npon  him.  by  delivering  it  to  the  clerk  of 
the  court  m  which  the  judgment  was  rendered,  addressed  to  the 
respondent. 

C.  C.  P.,  1 3W8. 

1 318.  OaalBalOB  to  BFrve  one,  hovr  BSppIlrdi  aiimilnient 
vrkeB  •llowcd. 

Where  the  appellant,  neasoDably  and  in  good  faith,  serves  the 
notice  of  appeal,  upon  either  the  clerk  or  the  respondent,  bnt 
omits,  through '  miHtake,  inadvertence  or  excusabie  neglect,  to 
aerve  it  upon  the  other,  or  to  do  any  other  act  necessary  to  per- 
fect the  appeal,  the  appellate  court,  npon  proof  by  affidavit  of  the 
facts,  may,  in  its  discretion,  permit  the  omission  to  be  supplied, 
or  an  amendment  to  be  made,  upon  such  terms  as  justice  requires. 

C.  C.  P..  I  S1M9. 

1 814.  tTadcTlBkliiK  in  bUt-  exeeatlOD  npon  JndK»ent. 
If  the  appellant  desires  a  stay  of  execution,  he  must  give  a 
written  undertaking,  eitecnted  by  one  or  more  anreties.  approved 
by  a  justice  of  the  court,  to  the  effect  that  if  the  sppeal  U  dis- 
missed, or  if  judgment  In  rendered  against  the  appellant  in  the 
appellate  conrt,  and  an  execution  issued  thereupon  is  relumed 
wholly  or  partly  unsatisfied;  the  sureties  will  pay  the  amount  of 
the  judgment,  or  the  portion  thereof  remaining  nnaatislied.  not 
exceeding  a  sum  speclBed  in  the  uadertnking,  which  must  be  at 
least  one  hundred  dollars,  and  not  less  than  twice  the  amount 
of  the  judgment,  or  if  the  judgment  of  the  eoitrt  is  for  the  recov- 
ery of  a  chattel,  (hat  the  sureties  will  pay  the  sum  fixed  by 
that  judgment  as  the  value  of  the  chattel,  together  with  the 
damages,  if  any,  awarded  for  the  taking,  withholding,  or  deten- 
tion thereof.  A  copy  of  the  undertaking,  with  a  notice  of  the 
delivery  thereof,  must  he  serred  with  the  notice  of  appeal,  and 
in  like  manner.  Nothing  In  this  section  shall  he  construed  to 
preclude  a  surety  company  nroperly  aathorlzed  by  law  to  act  as 
such  surety  or  sureties. 

C.  C.  p.,  t  30W, 

( SIS.  BxceptloB  to  anretlea. 

The  respondent  or  his  attorney,  may.  within  five  days  after  the 
service  of  a  copy  of  the  underfakiag  with  notice  of  the  filing 
thereof,  serve  upon  the  appellant  or  his  attorney,  a  written  notice 
that  he  excepts  to  tlie  snffleieney  of  the  sureties.  IVithin  five 
days  thereafter,  the  sureties,  or  other  sureties.  In  a  new  under- 
taking to  the  same  effect,  must  justify  before  the  court  in  the 
district  in  which  the  judgment  was  rendered  or  final  order  made. 
At  least  three  days  notice  of  the  justification  must  be  given.  If 
the  coDrt  finds  the  sureties  sufficient,  It  must  indorse  its  allow- 
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anee  of  them  upon  the  uodertaklnK.  or  a  pop;  thereof.  The  effect 
or  H  failure  so  to  justify  aad  procure  aa  allowance,  is  the  same 
ai  it  the  undertaklnR  had  not  been  giren.  The  court  ahaU  alaa 
have  power,  in  case  it  shall  be  made  to  appear  to  ita  satisfaction, 
npon  motion,  that  the  eieepUon  was  takeK  unneeeasarily  or  for 
purposes  of  Tezation  or  deUj,  to  act  the  same  aside  and  approxe 
the  undertaking. 
C.  C.  p.,  1 1335. 

I  SI8.  ProceedlnKBi     hoir   Bt«r*d. 

The  deliTery  of  the  undertaking  to  the  clerk  of  the  coart  in  the 
'iiHTrict  in  nhioh  the  judgment  or  final  order  was  entered,  and 
Kprvic*  of  a  cupy  thereof,  and  of  notice  of  delivery  thereof,  stajf 
the  isKuing  of  an  execution  npon  the  judfnnent.  If  the  execution 
haa  been  issued,  the  service  of  a  copy  of  the  uodertakinK.  certified 
by  tbe  clerk  or  accompanied  with  an  affidavit,  showing  that  it  is  a 
cop.v.  and  that  the  oriRina)  haa  been  duly  Bled,  upon  the  officer 
holding  the  execution,  stays  further  proceedioKS  thereunder,  sub- 
ject to  the  provisions  of  the  next  preceding  aection. 


I  SIT.  Retora. 

The  clerk  of  the  rourt  or  his  sDCcesBor  in  office,  must  within 
thirty  doys  from  the  service  of  the  notice  of  appeal  and  the  pa;^- 
raent  of  the  cost  and  fees  as  prescribed  in  this  act.  make  a  return 
to  the  appellate  court,  annex  thereto  the  notice  of  appeal  and  the 
UDdertaking,  if  any  has  been  delivered  to  him,  and  cause  tbe  same 
to  be  filed  with  the  cierk  uf  the  appellate  eonrt.  The  return  mast 
contain  all  the  proeeedingH,  including  the  evidence  and  the  judg- 
ment. The  Btenographer's  minutes  of  Ihe  evidence  must  be  fur- 
nished to  the  clerk,  by  the  Htenottrapher,  within  ten  dajra  after 
the  fees  therefor  hare  been  paid.  Such  return  must  have  indorsed 
thereou  the  allowance  of  the  justice  before  whom  the  actioD  or 
proceeding  was  tried, 

O.  C.  p..  I  30B3. 

(818.  Settlement    of    caae   am  avp«Bl. 

Imraediatelj  upon  receiving  the  minntes  from  the  stenographer. 
as  provided  in  the  next  preceding  section,  the  clerk  of  the  court 
shall  cause  notice  of  that  fact  to  be  sent  to  the  attorney  for  tbe 
afir>ellant,  or  to  Ihe  appellant  if  he  has  not  appeared  by  attorney. 
The  appellant  or  his  attorney  sball  then  procure  the  case  to  be 
settled  on  a  written  notice  of  at  least  three  daya,  served  in  the 
manner  provided  tor  the  serving  of  a  notice  of  appeal,  or  on  the 
attorney  for  the  respondent,  and  made  returnable  before  the  jus- 
tice who  tried  the  ciise,  in  the  court  house  in  the  district  in  which 
said  justice  may  then  be  sitting.  Said  justice  shall  thereupon 
within  five  days,  settle  the  case  or  exceptions  upon  it.  if  there  be 
any.  and  indorse  the  retnrn,  as  provided  in  the  next  preceding 
section.  After  a  justice  U  out  of  otBee,  he  may  settle  the  case  or 
exceptions  or  make  any  return  of  proceedings  bad  before  him 
while  he  was  in  office,  and  may  be  compelled  so  to  do  by  the 
appellate  conrt. 
[New.J 
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1318.  Wkea  Jnallce  la  dead,  et  crtera. 

i(  the  justice  dies,  becomes  a  lunatic,  Bbeoonda,  removeB  from 
the  state,  or  otherwise  becomes  unable  to  make  the  return,  the 
appellate  court  msy  receive  affidavits,  or  examiae  witneasea,  ax 
to  the  evidence  and  otber  proceedings  (Alien,  and  toe  judgtoent 
rendered,  before  tbe  justice:  and  ma;  determlna  the  appeal,  as  if 
a  return  hid  beeo  duly  made  bj  the  justice, 
c.  c.  p.,  I  SODS. 

I  S30.  Appeal  wtaea  adverse  partr  kaa  died. 

Where  the  adverse  party  has  died,  since  tbe  making  of  the 
order,  ur  the  rendering  of  the  Judgment  appealed  from,  or  where 
tbe  judgment  appealed  from  was  rendered,  after  his  death,  \a 
a  case  prescribed  by  taw,  an  appeal  may  l>e  taken,  as  if  he  wis 
livinn;  bat  It  cannot  be  heard,  until  the  beir,  devisee,  executor, 
or  administrator,  as  the  case  requires,  ban  been  substitnted  as 
the  respondent  or  appellant.  In  such  a  case  an  undertaking 
required  to  perfect  the  appeal,  or  to  stay  the  execution  or  tbe 
judgment,  or  order  appealed  from,  must  recite  the  fact  of  the 
adverse  party's  death;  and  the  undertaking  enures,  after  sub- 
stitution to  the  benefit  of  the  person  substituted. 

C.  C.  P.,»ll»7. 

I3S1.  ProceedlBKB  wkeB  party  dlea  peadtaK  appeal. 

Where  either  party  to  an  appeal  dies  before  the  appeal  is  heard, 
it  an  order,  substituting  another  person  in  his  place,  is  not  made 
within  three  months  after  his  death,  the  court  in  which  the  appeal 
is  pending,   may,   in   its  discretion,   make  an   order   requiring  all 

rrsons  interested  In  the  decedent's  estate,  to  show  cause  before 
why  the  jiidinnent  or  order  appealed  from  should  not  be 
reversed  or  afllrmed  or  the  appeal  dismissed,  as  the  case  requires. 
the  order  must  specify  a  day  when  cause  is  to  be  Kbown.  which 
must  not  be  less  than  six  months  afler  making  tbe  order;  and 
it  must  designate  the  mode  of  givinit  notice  to  the  persons  Inter- 
wtted.  Upon  the  return  day  of  the  order,  or  at  a  subsequent 
day.  appointed  by  the  court  if  the  proper  person  has  not  befo 
subatitnted.  the  court,  upon  proof  by  'affidavit,  that  notice  has 
been  given,  as  required  by  the  order,  may  reverse  or  affirm  the 
judgment  or  order  appealed  from,  or  (tismiss  the  appeal,  or  make 
snch  further  order  in  the  premises  as  the  case  re<iaires. 

O.  C.  P..  I  12S§. 

I  sail.  Order  of  snliBtltatloa. 

Where  personal  service  of  notice  of  application  for  an  order 
baa  been  made,  within  the  city,  upon  the  proper  repreaentative 
of  the  decedent,  no  order  of  substitution  may  be  made,  upon 
the  application  of  the  surviving  party. 

a.  c.  p..  i  iise. 

(328.  HeatllotlOB    npon    rcvenal. 

Where  the  Judgment  or  final  order  Is  reversed  or  modified,  the 
appellate  court  may  make  or  qompel  restitution  of  property  or  "' 
a  right,  lost  by  means  of  the  erroneous  judgment;  but  not  so 
to  affect  the  title  of  a  purchaser,  in  good  faith  and  for  value. 
propertv  sold  by  virtue  of  a  warrant  of  attachment  in  the  actit 
or  an  execution  Issued  upon  the  judgment.    In  that  case,  t 
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appellate  maf  compel  tbo  Tstne.  or  the  purchase  price  to  be 
restored,  or  deposited  to  abide  the  event  of  the  action,  as  jiistire 
requires.  Six  days'  notice  of  an  application  for  an  order  for 
restitutian  must  be  glfen;  and,  if  the  application  is  Kranted  before 
jadgment,  the  proper  direction  maf  be  included  tbereiik. 

C.  C.  P.,  (9068, 

i  SIM.  SettiBH  o>  co»ta  kb4  reooTerr. 

-  If.  upon  the  appeal,  a  sum  of  mooey  is  awarded  to  one  party, 
and  costs  are  awardeii  to  the  adverse  party,  the  appellate  conrt 
mnst  «et  off  the  one  Bgatnat  the  other,  and  render  judgment  for 
the  balance. 

I  SSB.  HesrlBK  OB  npitealt  dlaBilaaBl  ther«oI|  re-FcraBl  oa 

Within  twenty  days  after  the  serrice  of  a  DOtice  of  appeal  od 
the  respondent,  he  may  serre  upon  the  appellant  or  Eis  attorney, 
a  written  stipulation  that  the  judgment  appealed  from  may  be 
reTPDied  with  fire  dollars'  costs  and  disbursements  of  the  appeal. 
and  thereafter  no  further  steps  shall  be  taken  in  such  appeal. 
except  to  enter  judgment  in  pursuance  of  such  stipulation  fur  the 
.euforcemeiit  thereof;  In  case  such  stipulation  shall  not  be  serred. 
the  appeal  may  1>e  hrought  to  a  hearing  in  the  appellate  cnnrt  at 
nnj  term  thereof,  at  which  snch  an  appeal  rsn  be  heard,  held 
after  the  return  is  filed,  npon  a  notice  by  either  party,  of  not 
less  than  eight  days.  It  must  be  placed  upon  the  calendar,  and 
nmat  continue  thereupon  without  further  notice  until  it  is  finally 
disposed  of.  If,  after  being  regularly  placed  upon  the  calendar, 
neither  party  brings  it  to  a  hearing  before  the  end  of  the  oeconil 
term  thereafter  at  which  it  might  be  noticed  for  hearing  and 
heard,  the  court  must  dismiss  the  appeal  unless  tt  directs  the 
RFime  to  be  continued  for  cause  shown. 
C.  c.P,.  saoe2. 

In  a  case  specified  in  this  act,  the  appeal  must  be  heard  npoo 
the  original  papers,  or  a  certified  copy  thereof,  and  a  copy  or 
copies  thereof  need  not  be  furnished  for  the  nse  of  the  court. 
The  ttppellftte  court  must  render  jndgmeut  according  to  the 
justice  of  the  ease,  without  regard  to  technical  errors  or  defects 
which  do  not  affect  the  merits.  If  may  nfflrm  nr  reverse  the 
judgment  of  the  municipal  court,  in  whole  or  in  part,  atid  as  to 
liny  <)r  all  of  the  parties,  and  for  errors  of  law  or  of  fact,  and 
where  the  judgment  is  contrary  to  or  against  the  weight  of 
evidence,  the  appellate  court  may,  upon  Its  reversal  of  a  judgment. 
order  a  new  trial  as  prescribed   In  this  act. 

C.  C.  p.,  t  8063. 

I  itZT.  Clcpk  >t>l>ellate  conri  to  retDru  pav«ra,  et  eetrra. 

Upon  the  rendering  of  judgment  of  the  appellate  court,  aSimi- 
iiig.  modifying  or  reversing  a  judgment  or  order  of  the  mnnidpal 
court,  the  clerk  of  the  appellate  court,  shall  retnm  to  the  district 
nf  the  municipal  court  from  which  the  appeal  was  taken,  all  the 
papers  on  file  in  his  office  making  up  the  Judgment-roll  of  said 
action  or  proceeding. 

[New.]  
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TITLE  X, 

Costs  and  faes. 

.  WbflDi 

rerilUne  p«Hj  to  rrcvn  nwli. 

:  Co.u; 
.  When 

SiSilTTLZL « 

:  Co.1.  ■ 

.m«arin>»t  o(  plexllnc. 

■  on  order  to  proBMDte  minblU  boat. 
950.  FvPB  Id  guiDmaiT  pn>«edln(a. 

i  3S0.  Wkea  prpTKlllnc  pKrly  to  recoTrr  eosla. 

Eicppt  OS  BpedScally  preBerihed  by  law,  n  pnrty  who  recovpra 
judgment  in  this  court  is  entitled  to  mrovoT  an  coats  all  siima 
allowpd  by  eirpress  provision  of  Inw,  and  all  fees  and  dishurse- 
mpots  prescriiied  by  law  Tor  HerTireH  tiet^Hsnril.v  rendered  in  an 
action   at  tbe  request  o(  the  prevailing  i>art}',  and  paid  by  him. 


1331.  'When  ncltbcp  party  to  recover  coi 

In  either  of  the  following  caxeEi,  coatH  shall  t 
either  party,  but  each  party  moat  pay  hia  own 

1.  Where  the  action  la  diamisaed  by   reaaon 
bnlh  partiea  to  attend. 

2.  Where  the  defeodant  interpose  an  answer 
property  will  come  Id  qneation,  and  riv 
prescribed  in  tbia  act. 

3.  Where  the   action   is  diaconlinued   on   the   icrouQd   that   the 

EtaintifF  or  defendant  is  an  Infant,  for  whom  a  guardian  ad  litem 
ns  not  been  appointed. 

4.  Where  the  defendant  iDterpoeea  plea  of  bankruptcy. 


law,  who  files  n  verified  pleadinj!  or  a  written  notice  of  nppear- 
anee,  the  followinR  suma  aa  costn.  Where  an  netion  ia  removed 
aH  provided  In  acctlon  three  of  thia  act.  costs  shaU   be  allowed 
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th^  s>nmp  OB  if  th<<  artinn  had  been  commenced  in  Ibe  conrt  to 
nhii'h  it  in  removed. 

1.  To  either  party.—  Where  the  amount  demanded  in  the  awn- 
iiionB  iH  under  Stty  dollHrB.  or  where  tlie  amount  demanded  >■ 
under  fifty  dollare  and  defendant  interposes  a  connterdaim  under 
fift;  dollara.  the  court  mar,  in  ita  discretion,  award  a  sum  not 
eirceediuK  five  dollars. 

2,  To  the  plaintiff.— Where  after  the  trial  of  an  isane  of  fart 
raiAed  by  appearanee  and  answer  of  defendant  plaintiff  recovers 
jlidstnent:  For  fifty  dollara  and  under  one  hundred  dollars,  ten 
dollars;  for  one  hundred  dollam  and  under  two  hundred  dollars. 
fifteen  dollarsi:  for  two  hundred  dollars  and  under  three  hundred 
dollars,  twenty  dollars;  for  three  hundred  doIlarB  and  under  four 
hundre<l  dollara.  twenty-five  dollars;  for  four  hundred  dollars  or 
over,  thirty  dollara.  If  the  aetion  is  for  the  recovery  of  a  ehattel 
the  amount  of  coats  BhaU  be  Korerned  by  the  value  of  the  chattel 
ax  determined  in  the  judgment. 

3.  To  the  plaintiff.—  Where,  upon  the  nonappearance,  or  failnre 
of  defendant  to  answer,  plaintiff  recovers  judmnent;  For  fifty 
dollnrH  and  under  one  hundred  dollars,  five  dollars;  for  one 
hundred  dollars  and  under  two  hnndred  dollars,  seven  dollars 
and  fifty  cents:  for  two  hundred  dollars  and  under  three  hundred 
dollars,  ten  dollars:  for  three  hundred  dollnrs  and  under  four 
hundred  dollars,  twelve  dollars  and  fifty  cents;  fnr  four  hundred 
dollars  or  over,  flfleen  dollars.  If  the  action  is  for  the  recovery 
of  a  chattel  the  amount  of  costs  shall  be  governed  by  the  value 
of  the  chattel  as  determined  in  the  judgment. 

4,  To  the  plaintiff. —  Where  the  action  brought  by  the  plaintiff 
is  for  a  sum  less  than  fifty  dollars,  and  the  defendant  shall  have 
interposed  a  connterclalm  amounting  to  fifty  dollars  or  over,  and 
the  plaintiff  rei-ovcra  judgment  upon  the  nonappearance  of 
defendant,  Ihe  same  sum  as  plaintiff  would  be  entitled  to  recover 
on  default  if  the  amount  of  his  claim  ivas  the  amount  of  defend 
snt's   coimterclaini. 

!i.  To  the  defendant. —  Where  defendant  recovers  judgment 
after  the  trial  of  an  issue  of  fsrt,  raised  by  appearance  and 
Hnnwer.  costH  sbnll  be  awarded  to  the  defendant,  at  the  rate 
prescribed  in  snt)dlvlsion  two  based  njV)n  Ihe  amount  of  plaintiff's 
demand  In  Ihe  aummons.  If  the  action  is  for  the  recovery  of  a 
chattel,  the  amount  of  costs  shall  be  governed  by  the  vslne  of  the 
chattel,  as  set  forth  in  the  nfBdavlt  of  plalntifT, 

ti.  To  the  defendant. —  Where  defendant  recovers  judgment  on 
the  non-appearance  of  the  plaintiff,  costs  shall  be  awarded  to 
Ihe  defendant  at  the  rates  prescribed  in  subdivision  three,  based 
npon  the  amount  of  plaintifTs  demand  in  Ihe  summons.  If  the 
action  is  for  the  recovery  of  s  chattel  the  amount  of  costs  shaO 
be  jTorerned  by  Ihe  value  of  the  chattel  as  set  forth  In  the  affidavit 
of  plaintiff. 

7.  To  the  defendant,— Where  after  the  trial,  of  an  issne  of 
fact,  raised  by  his  appearance  and  onswer,  and  connterclalm. 
the  defendflnt  recovers  judgment:  For  fifty  dollars  and  under 
one  hundred  dollars,  ten  dollars:  for  one  hundred  dollars  and 
under  two  hundred  dollars,  fifteen  dollars:  for  two  hundred  dollars 
and  under  three  hundred  dollars,  twenty  dollars:  for  three 
hundred  dollars  and  under  four  hundred  dollars,  twenty-five 
dollars:  for  tour  hundred  dollara  or  over,  thirty  dollars. 

8.  To  the  defendant. —  Where,  upon  the  non-appearance  of  the 
plaintiff  after  issue  joined  and   defendant  shall  have   Interposed 
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a  ronnterclaim  and  reoorpi-H  judgment:  For  fift^  dollara  and 
nnder  one  hundred  dollarB,  Sve  dollars;  for  one  buudred  dollars 
aud  under  two  hundred  dnllars,  seyen  dollurt*  and  bft;  ceata: 
for  two  hundred  dolltirx  aud  under  three  hundred  dollars,  ten 
dollars;  lor  three  hundred  dollars  and  under  four  hundred  dollars, 
IwelTe  dollars  end  fifty  ettnts;  for  four  hundred  doUara'  or  over. 
fifteen  dollars. 

6.  Upon  aettlement  of  case  after  serrice  of  summonH,  and  before 
trial,  plaintiff  shall  be  entitled  to  eoHta  at  the  rate  prescribed  In 
xubdivision  three  of  this  section,  determined  b;  the  amount  of  the 
settlement. 

10.  Upon  settlement  of  rase  after  trial  and  before  entrf  of 
Judfnnent  plaintitF  shall  be  entitled  to  eosts  at  the  rate  prescribed 
in  subdiTisioD  two  of  tbia  section,  determined  by  the  amount  of 
the  eettlement. 

[Nrn-.] 

(833.  Wk«ii  ttefeadKnt  endtlea  to  Inereaaed  cost*. 

In  either  of  the  following  cases,  a  defendant  in  whose  favor  a 
Rnal  Jadgment  Is  rendered,  in  an  action  wherein  the  complaint 
demands  judgment  for  a  sum  of  mone;  only,  or  to  recover  a 
chattel;  or  a  final  order  is  made,  in  a  special  proceeding  instituted 
by  a  state  writ,  is  entitled  to  recover  the  costs,  prescribed  in 
section  three  hundred  and  thirty-two  of  this  act,  and,  in  addition 
thereto,  one  half  thereof; 

1.  Where  tJie  defendant  is  or  was  a  public  ofHcer.  appointed 
or  elected  under  the  authority  of  the  state,  or  a  person  specially 
appointed,  according  to  law,  to  perform  the  duties  of  sncb  an 
ofllcer;  and  the  action  or  special  proceeding  was  brooght  by 
reason  of  an  act,  done  by  him  by  virtue  of  liis  office,  or  an 
allei^  omissfon  by  him,  to  do  an  act,  which  it  was  his  offlcinl 
duty  to  perform.  _ 

2.  Where  the  action  was  brought  against  the  defendant,  by 
reason  of  an  act  done,  by  the  commanil  of  such  an  officer  or 
lierson,  or  in  his  aid  or  assistance  tonching  the  duties  of  the 
(ilHce  or  appointment. 

3.  Where  the  action  was  brought  against  the  defendant,  for 
fflkiiMt  a  distress,  making  a  sale,  or  doing  any  other  act,  by  or 
under  a  color  of  authority  of  a  statute  of  the  state. 

But   this   section    does   not   apply,    where   an   officer,   or   other 
person,  specifled  herein,  unites  in  his  answer  with  a  person  not 
entitled  to  sacb  additional  coats. 
C.  C.  P..  f  8288. 

I  S84.  Coat*  an  damvrrer. 
Where  a  jndgment  is  rendered  on  the  trial  of  a  demurrer,  the 

Crevailing  parly  shall  recover  the  same  costs  as  if  the  judgment 
ad    been   in   his   favor,   npon   the   default   in   the   same   action. 
Otherwise  costs  shall  not  exceed  ten  dollars  in  the  discretion  of 
the  justice,  as  a  condition  tor  leave  to  plead  over. 
c.  0.  p.,  I  aoT7. 

ISaS.  Coats  on  amcadaieat  at  pleadlag. 

The  court  may,  Id  its  discretion,  ns  a  condition  for  allowinf  an 
amendment  to  a  pleading,  require  the  payment  of  a  sum  not  to 
exceed  fen  dollnra  aa  coata  to  the  adverse  party. 


UUXICirAL  COUttT  ACT. 
1  S3«.  Coala  om  BdJonrmmcBt. 

Whi>ti  n  trini  sball  l>e  adjoiirapd  on  ranBf  shown,  the  justicr. 
in  _hlt(  dieoretion.  ma;  impoiie  upon  the  iiarty  applying  for  the 
HdjourQnient  tinch  conditions  sh  to  him  Hhall  Refm  roLsn^iahlc, 
and  may  dIro  impone  ooHts  to  the  nnioDDt  of  t<Mi  dollars,  b«aidea 
dixbarBements,  ns  a  conditlott  of  adJonrnin«Dt. 

L.  1882.  cb.  410,  H  I3«a,  1410. 

1 S8T.  CoBtB  >(l«r  dlaconUnamBee,  npoM  amawer  of  tlOc 

When  nil  action  brought  in  this  court,  has  bceo  discoDtion^ 
as  presrribed  in  thiH  act,  upon  the  delivery  of  ao  answer  shotrins 
that  title  to  real  property  will  cMtue  in  question,  aDd  a  new  actku 
for  the  same  cause  has  been  commenced  in  tile  proper  coort; 
the  party  in  wbose  favor  final  judgment  in  rendered  in  the  new 
nction.  is  entitled  to  cOBts;  exoept  that  where  final  judsmeat  i< 
rendered  therein,  in  favor  of  the  defendant,  upon  the  trial  of  an 
issue  of  fact,  he  \n  not  entitled  to  costs,  unless  it  is  certified 
that  the  title  to  real  property  came  in  question  on  the  trial. 

L.  18SI,  rh.  *10.  1 1421. 

1888.  Coat*  wtaer«  title  t«  real  proprrtr  £>   qaotlOB. 

Where  plnintifT's  complaint  is  dinmiBSed,  pursuant  to  section 
one  hundred  and  eighty-four  of  this  act,  defendant  shaU  be 
entitled  to  recover  the  costs  provided  In  subdivision  two  of  sec- 
tion three  hundred  and  thirty-two  of  this  act. 

L.  ISS2,  eb.  410,  1 13C4. 

)  S3ft.  Costs  In    Kcllou  upon    bBStard^,  ct    evtera,   bok^B. 

Upon  n  recovery  being  had  in  nn  action  brouKht  u^n  a  bastardy 
or  abnndonmeut  bond,  by  the  commissioner  of  public  charities,  or 
the  OTerscers  of  the  poor,  in  addition  to  the  other  coats  therein, 
the  court  shnH  make  and  the  rlerk  shall  enter  in  the  judgment, 
au  additional  allowance  of  ten  per  centum  of  the  amount 
recovered. 

I340.  CoBiB  In  actios  bT  worbinc  ivamaa. 

In  an  action  brought  to  recover  a  sum  of  money  for  wages 
earned  by  a  female  employee,  other  than  a  domestic  servant:  or 
for  material  furnished  by  such  an  employee,  in  the  C0Dr«e  ot 
her  employment,  or  in  or  about  the  aabject-matter  thereof,  or 
for  both,  the  plaintiff,  if  entitled  to  costs,  recovers  the  sani  of 
ten  dollars  as  costs,  in  addition  to  the  costs  allowed  in  thia  court. 
unless  the  amount  of  dnmagea  recover^  is  less  than  ten  dollars; 
in  which  case,  the  plaintiff  recovers  the  sum  of  five  dollars  as 
such  additional  costs.  When  the  employee  is  the  plaintiff  In  such 
an  action,  she  is  entitled  upon  a  settlement  thereof,  to  the  full 
amount  of  costs,  which  she  would  have  recovered,  if  jndgmeDt 
had  been  rendered  in  her  favor,  for  the  sum  received  by  her  upon 
the  setllement. 
I..  1882,  rh.  410. 1 1124. 

I  341.   [Am'd.  1IH>3.]      TaxalloB  at  eoBta. 

where  jndgm<^nt  has  lieen  rendered  by  the  jastice,  costs  must 
lie  taxid  by  the  derti  aad  inserted  in  the  judgment.  Before  any 
item  or  costs  other  than  the  costs  fiied  by  the  express  proviidoii 
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of  law  or  (tTautfd  by  thi-  justice  or  (t*B  i>niil  to  the  clerk  in  the 
actioD  Nre  allowtHl,  tbc  party  must  show  br  hia  alBdaTit,  or  Jlial 
of  hiH  attorney,  that  the  item  was  aetuaily  end  leEBtly  paid  and 
incurred.  All  items  of  cost  muBt  he  entered  by  the  clerk  in  the 
docket  book  kept  by  him.  The  c^lerk  shall  llkewii^e  tax  costu 
allowed  hy  tho  appellate  court,  and  the  prospective  fees  of  the 
.  conut;  clerk  and  Hhtriff.  namely  a  I'harse  for  docketing  judK- 
nient  and  iRxuini;  no  execution,  and   for  rcceiTing  and  returning 

[New.]    Sh>  G.  C.  I'.,  I  SOTS.    L.  lOOa,  rb.  144.    In  rffect  April  0.  IWS. 

I  342.  RcTlew  of  Iftxotloa. 

n  may  be  reviewed  by  the  justice  Kitting  in  the  district, 


within  five  days  after  the  entry  of  judgment,  upim  two  daya'  j 
tice.     The  onier  made  upon  such  a  motion  must  disallow  any  item 
wrongfully  included  In  the  judgment,  or  add  any  item  wronf(fullj- 


omitted  therefrom,  and  direct  that  any  sum  no  disallowed  be  cred- 
ited upon  the  judgment  and  upon  any  execution  or  other  mandate 
issued  to  enforce  the  judgment.    Unless  such  review  is  aaked  for, 
such  taxation  Ehall  not  he  thereafter  que:<tioned  on  appeal. 
[New.]    Sk  C.  C.  F.,  li  3H1-3SM. 

I  348.  CaalB)  datr  «t  elvclE  An  taaKtlaa. 

The  clerk  mnst  examine  all  items  prettented  to  him  for  taxation: 
must  satisfy  himself  that  all  the  items  allowed  by  him  are  correct  ' 
and  legal;  and  must  strike  out  all  charges  for  fees,  where  it  does 
not  appear  that  the  serrlcea  for  which  tney  are  charged  were  nec- 
essaHiy  performed. 

C.  c.  P..  i  tarn. 

I  S44.  CoatB)  BBdaTlt  reapectlair  dlBbnnwwata. 

A  charge,  for  the  attendance  of  a  witness,  cannot  be  allowed 
withont  an  afHdavit.  stating  the  number  of  days  of  hli<  actnal  at- 
tendance; and.  if  travel  fees  are  charged,  the  distance  for  which 
they  are  allowed.  A  charge,  for  a  copy  of  a  document  or  paper, 
cannot  be  allowed,  without  an  affidnTit  stating  that  it  was  ((ctu- 
ally  and  nceesBariiy  used,  or  was  necesRarilj  obtained  for  ose. 
An  item  of  disbursements,  in  a  bill  of  costs,  cannot  be  allowed 
in  any  case,  unless  it  is  veriGed  by  affidavit,  and  appears  to  have 
been  necessarily  incurred  and  to  be  reasonable  in  amount,  except 
fees  paid  to  the  clerk. 

C.  C.  P..  I  BMT. 

{  84Si  CoBta  apon  ■.ppcalf  to  irkt^n. 

I'tHiu  au  aiiiienl  provided  for  in  this  act,  the  award  of  costs  is 
regulnted  as  follows: 

1.  It  the  appeal  is  dismissed  because  neither  party  brings  it  to 
a  hearing,  as  prescribed  by  law.  costs  shall  not  be  awarded  to 
either  party. 

2.  If  the  judgment  or  final  order  is  reversed,  cost*  must  be 
■worded  to  the  appellant. 

3.  It  the  judgment  or  final  order  is  affirmed,  costs  must  be 
awarded  to  the  respondent. 

4.  If  the  judgment  or  final  order  is  modified  or  a  new  trial  Is 

t40S 
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ordered,  c08tB,   or  such  part   thoreof,   an  to   the  appellHte   oonrt 
M^ma   jiiat,   bwides   <li»biir)i«inentii,   mar   be   awarded   to   nttwr 
party,  abaolotely,  or  to  abide  tbe  eyent. 
C.  C.  p.,  i;  3086.  3213. 

I  84«.  Casta  mfou  •ppenl)  aiBonat. 

T'poD  an  appeal,  provided  for  m  thi^  act,  costs  when  awarded 
niiixt  be  aa  follows,  besides  disbnrsemenU: 
To  (he  appellant  upon  revprwal,  thirty  dollars. 
To  tbe  respondenl  upon  afflrmanee,  twenty-Bve  doHars. 
C.  c.  p.,  I  306T, 

I  847.  Pc«ii  p>T«<>lc  to  olerka. 

There  Khali  he  pwid  to  tbe  clerks  o(  the  court,  tbe  following 
^iiniB  as  conrt  fecn  \a  an  action,  and  there  RbatI  be  no  others. 

1.  Upon  the  isiininjc  of  a  summons,  one  dollar. 

2.  Por  plaeing  (^auae  upon  the  calendar  of  court,  one  dollar,  to 
be  paid  upon  Ibe  return  of  the  RtiaimonR. 

3.  For  a  retom  npoti  sn  appeal  from  a  jndgmietit  or  order,  two 
dollars, 

4.  For  issuing  an  order  of  arrest,  or  a  warrant  of  Bttaobment. 
one  dollar. 

5.  For  entry  of  jud*rnient  npon  confession,  one  dollar. 

6.  For  trial  by  jory  o(  sis.  fonr  dollars  and  fifty  cents:  for  trial 
by  jury  of  twelve,  nine  dollars. 

7.  For  certifying  a  copy  o(  a  paper  on  iile  in  tbe  clerk's  office, 
ten  cents  tor  each  folio  of  one  hnndred  words,  except  return  npon 

All  of  the  ahoTe  fees  shall  be  prepaid  before  the  service  shall 
he  performed. 
a«  L.  18S!.  fb.  410.  II  i4i«.  iUT. 

;  348.  EmpIor««'<>  KCtloaf  ■«  fees. 

When  the  action  is  brouKht  by  an  employee  against  an  employer 
for  services  performed  by  such  employee,  male  or  female,  the 
clerks  of  this  court  shall  not  demand  or  receive  any  fees  whatso- 
ever from  the  plaintiff  or  his  agents  or  attorneys  in  sueh  action. 
if  the  plaintiff  shall  present  proof  by  his  own  affidavit  that  bis 
demiiiid  is  less  than  flft.v  dollars,  that  he  is  n  resident  of  the  city 
of  New  York,  that  he  has  a  Rood  and  meritorious  cause  of  action 
neninst  the  defendant,  and  the  nature  (hereof;  that  he  has  mnde 
cither  H  written  or  a  personal  demand  upon  the  defendant  or  his 
agent  or  representative,  for  payment  thereof,  and  that  payment 
wan  refnsid.  Except  that  if  Ihe  plaintiff  shall  demand  a  trial  by 
jury,  he  must  pay  to  the  clerk  the  fees  therefor  prescribed  in 
this  act. 

L.    1W42.   eta.   410.    I    141S. 

I  84».  Peea.  properlr  ol  «itT. 

Except  ninrshals'  and  jurors'  fees,  all  moneys  paid  to  the  clerks 
of  this  court  for  fees  shall  he  the  pr(^>erty  of  the  city  of  New 
York. 

I  mo,  [Beiwnied  by  L.  1803.  ch.  144.] 
14«4 
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t  3S1.  Jmcofm  tern. 

Everr  p«riOD  summoned  as 
twenty-five  cents,  to  be  paid  a 

1SS2.  WltBesses'  fees. 

A  witDPHB  in  an  at^tion  or  summnry  prooeedlnKi  pending  in  this 
court,  or  before  a  commisBioner  appointed  by  thia  court,  or  before 
a  Juatice  of  this  court,  taking  a  deposition  to  be  used  In  a  conTt 
not  of  record  of  another  state  or  territory  of  the  United  States  is 
entitled,  except  where  another  fee  is  specially  prescribed  by  law, 
to  tnenty-live  cents  for  esch  day's  attendance:  and  If  be  resides 
more  than  three  miles  from  the  place  ot  attendance,  to  eight 
cents  for  each  mile  going  to  the  place  ot  attendance. 

latW.  nnfwrmplier's  fres. 

In  all  cases  of  appeal  from  an  order  or  judgment  made  or 
rendered  In  this  court,  where  a  transcript  of  the  stenographer's 
minutes  of  the  testimony  given  on  the  trlsl  of  bearing,  becomes 
a  necessary  part  of  the  return  on  sppeni,  the  stenographer's  fees 
for  making  up  such  transcript  shall  be  ten  cents  for  every  one 
hundred  words,  and  shsll  be  psid  in  the  first  Instance  by  the 
appellant,  and  aftetwards  taxable  by  him  as  a  disbursemeiit  on 
the  appeal. 

1  8S4.  BIiu-Bb>ra    teea. 

Fees  shall  be  allowed  to  marshals  tor  services  rendered  under 
the  provisions  of  this  act,  as  follows:  For  serving  a  summoDS. 
order  ot  arrest,  or  attachment  on  one  defendant,  one  dollar,  and 
for  every  additional  defendant  actually  served,  fifty  cents:  for  a 
copy  of  e.very  summons  delivered  on  request,  or  served,  fifteen 
cents;  tor  a  copy  ot  every  attachment  and  of  the  inventory  ot  the 
property  attached,  fifty  cents;  for  serving  and  levying  an  execu- 
tion or  sellinx  under  an  attat^hment,  five  cents  for  every  dollar 
collected  to  the  amount  of  one  hundred  dollars,  and  two  and  s 
half  cents  tor  every  dollar  collected  over  one  hundred  dollars: 
for  every  mile,  going  o'nly,  more  than  one  mile,  when  serving  a 
tiiimmons.  order  of  arrest,  attachment  or  esecniinn.  six  cents,  to 
be  computed  from  the  place  of  alKtde  of  the  defendant,  or  "where 
he  shall  be  found,  to  the  place  where  the  some  Is  returnable;  for 
summoning  a  jury,  one  dollar  and  fifty  cents:  tor  going_  with  the 

Elaintirr  or  defendant  to  secure  security,  when  security  is  ordered 
y  the  court,  one  dollsr;  for  taking  the  defendant  into  custody 
on  an  order  of  arrest,  execution,  or  commitment,  two  dollars  and 
forty  cents,  serving  a  subpoena,  twenty-five  cents;  for  every  levy 
actually  made  by  virtue  of  an  execution,  one  dollar;  for  serving 
a  writ  ot  trasseRSlon  or  restitution,  putting  auy  person  entitled 
into  the  possessioQ  of  premises,  and  removing  the  tenant,  when 
sDch  powers  can  be  exercised  by  a  marshal,  one  dnilar;  and  the 
same  tees  tor  travelling  to  serve  the  same  as  are  herein  allowed 
for  serving  a  summons:  (or  advertising  for  sale  any  property  by 
virtue  ot  any  execution  or  attachment  issued  out  of  a  district 
court,  or  by  any  justice  thereof,  one  dollar;  for  every  day  neces- 
sarily employed  in  attending  Huch  sale,  one  dollar.  The  said 
marshals  shall  perform  sll  other  services  required  ot  them  by  law. 
without  any  fees  or  compensation  whatever  therefor,  and  no  other 
14«S 
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I  3Bn.  Coatu  OB  ordpr  to  nToacCBte  Bsrsksl's  band. 

Wheaerer  an  order  shall  be  made  rurBuaot  to  law,  directiiifc 
that  the  boiid  of  a  marshal  be  prosecuted  lu  this  toart,  the  justice 
granting  the  uiotiou  and  making  the  Haid  order  maj'  award  the 
aiixrloved  party  his  reasonable  cobIb  on  said  motion,  not  exceed- 
ing the  eiim  of  leu  dollarx,  vhich  shall  be  included  ia  the  jndg- 
ment  obtained  upon  such  bond. 

L.  issa,  cb.  no.  1 1431. 

I  3S6.  Fee*  In  ■■■ninaTr  proceedlBSa. 

In  Buiumnry  proceedings  to  recover  the  iiOHHessloa  ol  lands, 
the  fees  of  ofBcers,  except  where  a  fee  is  spectailj  given  in  chapter 
twenty-one  of  the  code  of  civil  procedure,  must  be  at  the  rate 
allowed  by  law.  In  an  action  in  this  court,  and  are  limited  in  likr 
manner,  unleHs  the  applicBtiou  i»  fonnded  upon  an  ellesation  of 
forcible  entry  or  forcible  holding  out;  In  which  case  the  judge  or 
justice  may  award  to  the  successful  party  a  fixed  sum  ns  coals, 
not  exceeding  lifty  dollars,  in  addition  to  his  disburBementa.  The 
final  order  awardins  costn  may  be  docketed,  and  an  eK^mtion 
may  be  issued  to  collect  (he  costs  awarded  thereby  in  like  manner 
as  if  the  final  order  was  a  judgnirnt  rendered  in  the  court  in 
which  the  judge  or  justice  la  presiding  officer. 

L.  1882,  th.  410,  I  I«1S. 
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TITLE  XI. 
Deflnltlona;  effect  of  ftct;  lawa  r«p«aled> 


Stbfdole  at  l«w«  repe«lea. 

I  S60.  Dpflnltla>a. 

Words  n«pd  in  thin  act  in  the  past  or  present  tense  tneltide  the 
future  as  well  as  the  pnKt  or  present;  words  luied  in  the  masculine 
xender  include  the  feminine  aod  neuter;  the  siuKular  r umber 
includes  the  plural  and  the  plural  the  singulHr;  the  word 
"person"  incliidee  a  coriioration  as  well  ae  a  natural  persou: 
writing  includes  girintiuK,  printed  or  typewritten  matter;  "  oath  " 
includes  nOlrmation  or  declaration:  "signature"  or  "subscrip- 
tion "  inclndes  "  mark,"  when  the  person  cannot  verite,  his  tmme 
being  written  near  it.  The  following  terms  also  named  in  this 
art  have  the  signification  attached  to  them  in  this  section,  unless 
otherwise  apparent  from  the  context; 

1.  The  word  "attorney"  signifies  an  attorney  of  the  supreme 
court  of  this  state,  duly  licensed  to  proctice  es  sncfa.  - 

2.  The  word   "  district "  signiGcs  a  district  of  the  municipal 

3.  The  word  "clerk"  signifies  the  clerk  or  assistant  clerk. 

4.  The  word  "  marshal  "  signifies  any  person  authorized  to  per- 
form the  duties  of  a  marshal. 

5.  The  word  "  corporation  "  includes  every  association  hRTing 
sny  corporate  rights,  whether  created  by  special  acts  of  the  legis- 
lature or  under  general  laws. 

I  SSI.   SaTlng  clHnse. 

The  repeal  of  a  law  or  any  part  of  it  specified  in  the  annexed 
schedule,  shall  not  affect  or  impair  ony  act  done  or  right  accming, 
accrued  or  acquired,  or  liability,  forfeiture  or  penalty  incurred 
prior  to  September  first,  nineteen  huntlred  and  two,  under  or  by 
virtue  of  any  law  so  repealed,  but  the  same  may  he  asserted, 
enforced,  prosecuted  or  inflicted,  as  fully  and  to  the  same  extent 
an  if  such  law  had  not  been  repealed;  nor  shall  this  act  create  a 
vacancy  in  any  office  or  employment.  All  actions  and  proceed- 
ings eonimenced  under  or  hy  virtue  of  the  laws  so  repeated  and 
pending  on  September  firnl,  nineteen  hundred  and  two.  may  be 
prosecuted  in  the  same  manner  and  with  the  same  effect  as  they 
might  nnder  laws  then  existing,  unless  it  shall  be  otherwise 
specially  provided.  Nothing  In  this  act  contained,  shall  be  con- 
strued as  affecting  any  existing  provision  of  law  so  far  as  pro- 
visions apply  to  any  portion  of  the  state,  other  than  the  city  ot 
New  York, 
L.  188Z,  cb.  410,  |£]<8. 
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__ ,  HO  far  as  they  are  substantiallf  the 

Hauit;  SH  thufle  of  lawn  exiatiag  prior  to  September  fiist,  nineteen 
hUDdretl  and  two.  aball  be  couBtrued  as  a  (xin  tin  nation  uf  such 
lan's,  modided  or  amended.  ut(-ordiDB  to  the  luuguage  employed 
ill  this  act,  and  not  as  n  ucw  eiia^^meat;  a  referenec  in  lavs  not 
repeiileu.  lo  provisiona  ut  law  incorpurated  into  tbin  act  ami 
rvpeali'd,  Hball  be  eonatrued  hs  applfing  to  the  provisions  so 
incorporated.  Where,  in  the  charter,  as  amended  in  nineteen 
hundred  and.  one,  the  term  "  hereinafter  preseriiied "  or  words 
equivalent  thereto  are  used  in  aectioua  relatinc  to  the  manicipal 
court,  which  nre  nnrepealed,  the  reference  shall  be  deemed  to 
extend  to  this  art, 

^sea.  ScctlsBB  of  Ikr   eode-nsl  applfcuklr. 

The  provisions  or  sectiona  thirty-two  hundred  and  seven  to 
thirty-two  hundred  and  fourteen,  inclusive,  of  the  co<'e  of  civil 
procedure,  do  not  apply  tu  actlotm  or  proceedings  in  this  court, 
except  as  specially  provided  in  this  art. 

I  Sfl4.  Laws  repealed. 

The  lawB  or  parts  thereof,  specilied  in  the  schedule  hereto 
annexed  and  all  acts  amendatory  thereof  or  supplemental  thereto, 
in  force  when  this  act  takea  ellert,  are  hereby  appealed. 

tSSS.  Ael  mar  ke  cited. 

This  act  may  be  cited  as  the  mnaicipal  court  art  of  the  city  of 
New  York. 


n  the  first  day  of  September,  nineteen 

hundred  and  two. 

SCHEDULE  OF  LAWS  REFEALBD. 

9  enacted  in  1S97  and 


.    Burd  Dt  JuMlwa. 


MUNICIPAL  COURT  ACT. 


following  B 

Sectlwi.  Subject  matter. 


la-rptidHii  plilnttiT. 


,    PrtveedlnKB  w 
™--— LB  to  be 

ir  flrpMlt"  tttf  t 


,    How  wari 
!    Third  ' 

,    Appllcatton  to  TRpRtt-  I 


,    Rffinliltlnn  by  Jusi 


I    CctMId  aectlmi  o(  tl 


■ur«tli!fl;  procfwdlngB  tl 


tri  bj  til  lure  to  replevj. 


MUNICIPAL  COURT  ACT. 

Snbjpct  mi  Iter. 
.     PIcadLngi  Id  nctlon  on  bulsrdj  bond). 

.     Idom;  detmiUat  to  de1lT»  nnilertaklng. 
.    Idem;  nw  ±HUm  lo  be  bmnsbt  la  aDprpDH 

I'fntUj  for  failure  lo  deliver  underlakkiv. 
.    Tllle  appearlDC  fur  pUlmtff'i  gbovlnc, 

,    Sumnurj  proceedlagi. 

SuEnnmrj  procectUngH;  aniw^r  Quj  bft  AIM, 
SummaTT  [>r««edlur<  n»r  b«  tranafemd,  etc 

UDdcrlflkliift  bj  anrited  detendatit  oa  adjimmtDeiit^ 

Adjourn m put  eltber  partj;  nndenaklDg. 
.    CondllloDC  mar  be  Impoifd  tor  ■dlannuBpnl. 
.     DInsUul  of  action  (or  pUlntUTa  riUore  to  appivT. 
.    DefaDlla:  Jndgnienla  maj  be  opened.  Taeated.  madlflnl.   «< 
.    Commlaaloill  to  take  teftlmcmr;  code  prurlalaiu  iiiiillcabl*. 
■    TefllDumr  de  bene  eaae. 

;    T^laTjH™,  Iltt  or,  »tc. 
.    Trial  bj  Jarj;  dwwlug.  etc. 

;     Hdtt    .umraoned. 
.    Taleimen. 

Ballota  or  Jnron  nmrnoDed.  but  tiot  dnwi 

.    Jurors  quellfleallDne  tried  Bumiurllj. 

'.    Non-inll;  wben  autborlnd. 

,    JudciDeiit  tor  i^alntlff  on  defaull. 

iMiuefl  fact  and  law;  Jiidjcmcut  when  rendered. 

.    Judgment  wben  defendant  liable  to  nrreat. 

.    Tranicrlpta  of  JudgmcoCa  ■ 

.     KepleTln:  JodinieBt  In,  etc 
.    Action  iKsloat  }olnl  debtor.. 

TH-rendanIa  not  aummoned  to  be  deelgnated. 

DoekellnK  jQdffment  In  anolber  conned. 

:    A((^rMt°S;int  deMo"." 

'.    Renewal  of  eioFiitlon. 

Scetlona  of  rode  applicable;  eienittoiL 

Aneat  and  aalc  of  prapenr  llioltnL 
.    Mandial  wben  liable  to  eiemllon;  credttor. 

.    Entrim  In:  how  made. 
.    Clerk  to  keep  Indei. 

.    Ceriiaed  poplca.  paper*,  etc..  prlna  taela  erideiice. 
'.    Feeai  when  pUtnilra'demaDd'i'eM  UunSnTdBlUn. 


MUNICIPAL  COURT  ACT. 

Vfrt;  drmiDd  OTpr  9t(r  dollan. 


.mlahiHl  by  « 


14X6 Ocwta  on  or 

nae Bnpmne  coi 

iwr Defloltlon*. 

!«.'»'.!'.'.'.'.!!  Slcnogriphor's  tfti  tor  mlnutn.  rtc. 

14*0 TnnKrtpi  of  prowm,  Mo. :  pffpct. 

ITOO Bond  lobe  eiecntnl  \>j  siBnliBli. 

ITUI. ..,..,.  ProflPculLnn  of  njcb  bond. 

1702........  Id  wbat  ooart  prosecat^. 

1704! !!!!!!!  Entir  o(  Jadumpnt  wiMt,  io  be  iuHihI  on  bond. 

■TOG Amonnt  cnlb'eted  Fndlti^  on  bond. 

ITOt!!!!!!!!  C1«rk  of  miict  ta  rrport  rinwllpd  bondi.  *ic. 

1108 AppQlntmpiit  iralrnl  for  tillun  to  Ue  bond. 

IToe Proci™  to  be  Mrrpfl  b7  m«nh»l. 

1710 Fe«  of. 

ITll CfftBln  U«(  to  ■hcrlir*  nude  applicable. 

OF    "THE    CODE    OF    CIVIL    PROCEDUEE."    THE    FOL- 
LOWING: 

Swllon.  Subject  nutter. 

3IIT!!!!!!!!  JubMws'  JurlBdlcHon  in  Srookiru  eitended. 

3120.'!.'!.'!.'!  Ddtlpi  of  clerk.  '  '  '        '. 

312S When  pldntm  niKy  Hrre  complilnl  nitta  gnmmona.  He. 

3t2T larj   trial;  irbpn  and  bow  demanded. 

S130 Cocta  wben  detendiot  rpoDTpn  iDdgment, 

3131 CoaHln  aetlon  by  worWng  nomsn. 

mis!!!!!!!!  liirladlMkm'clyll  action'  Ncir  Tort  clW  (old)  etclMlTelr. 

32in R.>ino(»l  of  nrtaln  aclloin  to  city  court. 

S2I7 When  nrder  of  »rte«t  mar  be  Bmnted. 

.   3220!!!!!!!!  Portellnir  ludirmmla;    PHTUlloa.    etc, 

SMI Enforcement  of  certain  Judgnienti  of  woitlo«  woman. 

322S Ooati  In  action  by   working   woman. 
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IHDXX  TO  TBB  HnmOIPAL  OOUBT  ACT  OP  THE  OITT 
OT  HEW  TOBK. 

[BatarencM  no  to  nctloBi.] 

Abudannent. 

jurltdictlon  af  xction  on  bond  1 

piFsdins    1TB 

coMi    339 

AbacoadtMB  Delilora. 

order  of  srrMt  »BeinM 66 

A  ck  Dorrl  ed  (rueBt. 


ordtr   for   ixhlbitlon    of ISB 

Action. 

in  what  diitricl  to  be  brouglit 25 

btgun  bjr  acnrice  of  tummaTU  or  volnntarr  ipporuice 36 

deemed  coimnenctd  when  tumnons  ddivercd  for  Mrrice 90 

Irvnifer  of  action  to  proper  diitrict 2S 

joinder  of  caiues.  gee  "  Pi.BAiiiNa." 

in  replevin    1S1 

by  marahiit  in  aid  of  Bttachmenl 81 

on  judgmenl  against  joint  debtor!  not  aemd SSB 

AdjDnnnirnt. 

when  trial  may  he  adjourned   19S 

■p;ilication  for,  h;  arrested  defendant ST 

underiilring  on  adiournment  for  lonier  than  djht  days 1(14 

when  commiision  to  take  leatimony  granted 208 

of  examination  on  order  to  take  leUimony  condittonsilr 2S2 

coits  on !i;i!;"i!;!ii";;i;!!i"!"i!;;;  S3« 

Admi  nl  atrat  or  a. 

See  "  EiacuTORS  akd  Aduihiitutou." 

ASdavil. 

justice  may  take 10 

on  granting  order  of  arrest GT 

by  pUintiff  in  replevin    06.  »T 

by  agent,  etc.  for  reptevm  or  return lOD 


order  of  arrest  in  action  for  money 
affidavit  by,  for  replevin  or  return . . . 
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INDEX  TO  MUNICIPAL  COURT  ACT. 

Asrped  Cbb«. 

See  "'  Ski*HiS£ioH  ar  Cokthovemv." 

of  pleadings,  when  «11ow«l  

wben  demurrer  siiat4iacd  -p......,,.,,. ...,,_,,,, 

of  petition  or  answer  in  di^Kxatu  proceeding* 


See  "  Pludimiu." 

when  appeal  may  be  taken . . 
from  order)  on  motions  . . . 

in  dispoasess  proceedings   

vhere  plaintiff  or  defendant  p 


nay  be  taken  310 

■n  clerk 31J 

n  reipondent SI2 

clerk  or  reapondent SIS 

of  notice  allowed  3I3 

ly  execution    314 

lea  on  undertaking S15 


how  proceeding  stayed 

retarn  by  clerk  to  appellate  court 

settlement  of  case  on  appeal 

when   iuitice  deid.  ete 

procedure  when  adverse  narly  has  died, 
"ing  appeal.. 


tion  on  reversal  . 


sclinn  may  he  begun  by  . 


S™/ '„??!""."•'  ""  ly^'tion  not  invoMty.  merit. W.  MB 

proof  of  plaintiff's  case  on  default \^^ 

jurisdiction  to  issue  or  Tieate  order  of i 

in  what  cases  order  granted u 

when  granted  in  action  to  forecloae  lien  on  chattel '.'.',.'  ]« 

not  granted  on  aubmiasion  of  eontroreriy '  343 

aflidavit  and  undertaking  on  granting  order '.'..'.'.  ST 

summons  to  be  returnable  immHial'eiy V.'.''.'^'.V.\'.'.'^V.V.'.V^  % 

order  to  be  executed  bV  rninhil. ■.■.■,'.'.'.'.■.'.■.'.■,".■.'.*.■.■. ".'.■.*.'.'.■  M  j^ 

Pspers  tn  be  delivered  to  arrested  person ,_  '  gg 

proceeding!  when  juaUce  la  a  witness M 
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INDEX  TO  MUNICIPAL  COURT  ACT. 

It  — •  Continued. 


plaintiff  to  be  notified  of  ai 
bail  or  deposit 


defendant  lo  have  reasonable  opportunity  to  procure 

payment  of  depoiic  into  court 

bail  or  deposit  after  return ...,.,..,...,.... 

'    wbcn  defendant  to  remain  in  ciutody, ........... . 

delenlion  of  defendant  by  marshal W'.'.'.'.'.'.ll] 

adjournmenls  when  defendant  under  arreat 

underlaliinK  by  defendant  on  application  for  adjoun 
motion   lo  discharge  from........................ 

priTilege  from   

discharge  of  pnvil^d  persons  from 

AaMmlt. 

actions  for,  excepted  from  juriadiction 


AttBebnent. 


requisite*  of  affidavit  T4 

alSdavil  to  be  tiled 74 


warrant  to  be  ej;eeuted  by  marshal 66,  302 

ho»  executed   77 

St  least  »n  days  before  return  day 77 

on  what  property  warrant  may  be  levied 77 

method  of  levying  on  different  kinds  of  property 7R 

eertilkate  of  defendant's  interest  in  properly  to  be  tumished  in.  70 


nndertakins  by  defendant  to  regain  property 

bond  und  delivery  on  claim  by  third  peraon 

f udgment  on  bond  on  claim  by  third  person 

action  by  defendant  on  third  parly  bond  when  attachmen 
cated    

Judgment  where  property  has  been  attached 

execution  on  judfrrnent  where  property  has  been  attached. . 

property  taken  under  cannot  be  replevied 


AttarBpr- 

defined    

persons  assuming  to  be,  without  auth 
misbehavior  pumshable  as  civil  cont 
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INDEX  TO  MUNICIPAL  COURT  ACT. 

AftDFBer  —  Continued. 

when  to  be  tuicned  for  poor  perjon 47 

lo  prosecute  for  poor  penon  witbout  campenntion tJ 

entitled  to  coiM  in  f.»or  of  poor  person 5S 

order  of  ureM  igatiut.  in  utioa  for  m 


order  of  ■rreM  to  .peeifr » 

before  return  on  order  of  arrcit 61 

exarninHlion  of.  before  return  of  order  of  «rTe*t ttl 

defendint  arreited  to  have  reaionible  opportunity  to  procure flB 

aftet  return  of  order  of  arrest 64 

Bank  Nstr*. 

may  be  attached    TT 

BanltrDptCT- 

coita  when  defendant  interpoaea  ple>  a( SSI 

Baatudy. 

jurisdiction  of  action  on  bond 1 

pleidingi  m 

BattrrT. 

actions  tar,  excepted  from  Jurisdiction 1 

Bill  of  PBrHenlara. 

when  lo  be  ordered  ,    Ifl 

BlllB  aad  iroten. 

See.  atu.  "  Nioottable  ItrmtiMiNTi." 

joinder  of  parties  to   41 

rifht  to  counterclaim  denunda  against  transferor .,     Ul 

BoBPd  of  jBBtlecn. 

See  "Jusrict*." 

jurisdiction   of  action   on 1 

on  aiiretr  bonds I 

aaccessive  actions  for  aeparate  installments ^ 1 


Breach  of  Pro^li 

excepted  from 


CkatlelH. 

jorisdiction  of  action  to  foreclose  lien 

CItr  of  ^ew    Tork. 

jurisdiclion  of  actions  against 

of   action    for   penalt)'   under    charter 

In  whatdistrict  action  by  ar  aprainst  to  be  brought. .. 

order  of  arrest  in  action  for  fine  or  pensitjr  ander  n 


INDEX  TO  MUNICIPAL  COURT  ACT. 


Clerk. 

defined  . 


Diisbcluviac  paniihible  a: 
form  of  docket   


ntiiGed  docket. . 


amount  of  fees  pmble  lo 847 

Code  of  Civil  Procedure. 

»hen  «pplic»ble   20 

provisiorn  not  applicable  860 

Comnklaalon. 

lo  Iske  testimony,  lee  "  Dipojition." 

CompIatBt. 

Sec    "  PLIADIHaS."  . 

offer  of  jademtnt  by  defendant 148 

a«<T<t>n'^  of  offer  of  judgment 148 

Committee  Df  Peraon  HBd  PropertT- 

Coadttlon*. 

pleading  conditions  precedent 109 

Com  traction.  ^ 

saving  diu» 


o  take  effect 

Contvnmt.  . 

criminal  defined   ...^ 

in  view  of  coart  pnnialied  aiinimarily 

«hen  ounlaliable  civilly  .'.'.'.'.'.'. 

by  dellniguent  witness  

furiidlction  of  action  for  damages  for  breach .. 


attachment  In 


4  of  action  0 

rt'onTr^bi^h *"'     '» 

n«"ion  for m 


lisbefiavior  punishable  as  civil  contempt g 


Carporatlou. 

defined    . . . 


jnHadlctioi 


what  district  to  be  sued 

I41T 


INDEX   TO   MUNICIPAL   COURT  ACT. 
CorporMfloD  —  Ojntmucd- 

ition  of  pladingi  by 


levied  on  under  atta<±nient 
It  agiinM  officer  for  fundi  m 


where  title  to  re«l  property  apptan  from  plainlin  ibo* 

inft 

duty  of  clerl 


Conntrrplnln. 

See    "  PLKADIMOi" 

when  lo  be  pleaded. . 


each  diilrici  lo  have  leal 

dty  aulhoritiei  lo  furnish  luppliea 


,f:i"d7.^'H 

)f  several  c 

aitel9 

INDEX  TO  MUNICIPAL  COUET  ACT. 
Default. 

dismljsal  of  action  i'or'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.','.'.'.'.'.'.'.'.'.'..'. 
pDwrr  of  court  10  opCn^ ,,,.,--...... ^ .. ^ . ^ ... ^ ........ ^ 

*hen  defendant  allowed  to  defend  after  aubstlluled  aervii 

DeflBlUoHB. 

clert"!'.  .'.'.'.'.".'.'.','.'.'.'.■.'.'.'.'.■.'.'.■.'.■.'.'.■.'.■.■.'.',■.".■.'.'.■.■,".■,■.■.' ,'.■.' 
corporation  


objections  to  teatiinouy 

receipt  nf  deposition  by  clerk  . 


witneu'    t 
compellini 

adionrnm; 


refusal  of  perjoo  examined  to  answer   224 

IHaeantlniia.iiec. 

volnnUry  by  pWntlft   M8 

DUBiaMl. 

when  noniuit  autbortzed ?¥ 

on  merit)   S« 


INDEX   TO   MUNICIPAL  COURT   ACT. 

juriHicibn  of   I 

to  Duk«  final  ordtt  upon  canfrMJoc  or  conaoit 1 

who  may  letvt  precept   3a 

may  be  tried  with  or  without  jury^.  ,^.,,.^. 1 

directing  or  aelling  aside  verdict 1 

mollonlor  new  trT.l  I 

final  order  a«ardiiiKGOStiiu7  be' dDi:kei«i'^'\  306 

fees  in 306 

DiBlrlct. 

defined  360 

DlntPlet  Coartn. 

jurisdiciioD  transferred  to  manicipal  courts   1 

what  to  contain    2M 

enlriea  an.  where  defendant  liablt  to  arrest £11 

ind« ''. ".. .""""'! .'.!..,  ™.  .*  .**  .".' .  ?°?*:  ]"]'.][]'.'.'.]'.'.]'.][  2M 


der  of  arrest  in  action  fi 


no  equity  jnrisdict 


Evldpncp. 

See,  also.  "  Witniss," 

commiision  to  lake  teslimony.  see    "  Dirosinov." 


anscripi  of  proceeding,  etc.,  prCBOrn^Te  ni< 

^rIifilHl  copies  of  papers  admissible  

lacshal's  reinrn  on  citetutiDn  in  replevin  prea 


BxrcDtloB. 


icceiior  of  clerk  may  issue,  on  unsatisfied  d> 
n  final  order  in  dispossess  proceedltlgs  award 
n  ludfrment  afrainit  marshal   ............... 


INDEX  TO  MUNICIPAL  COURT  ACT. 

SxMnitl'ni  —  Continued. 

I.  Geneullv  —  Conlinuid. 

no  enemption  under  judgment  for  wiges 214 

ctullcl  aciied  under    cannot  be  rfplevied M 

on  judgnient  wh«e  property  haa  been   ittacbed SI 

■gainit  joiiil  debtera  when  b]1  not  ■ummoncd 364,  SK,  2M 

iuriidiciion  to  grant  or  Tac»te  lUy 1 

Way  of.  not  to  exceed  five  dajra 1 

ulc  of  properlr  limited  WH 

liability  of  mstsbil  for  failure  to  lery  or  return 2T« 

salisfaclion  of  judgment  27T 

return   of    2^7 

ri,  Ik  MUrviK.  ,,„ 

requisites  of,  on  judgment  for  delivery  of  chattel "» 

for  damages  awarded  by  judgment }l» 

form  end  contents  J24 

marahal'i  power  to  take  chattel    J2S 

marshal's  return  presumptive  evidence  agaiail  nitetiei 1^ 

III.  AauNiT  mton.  __ 

aireW  under *Jg 

limited ^ 

wlien  different  causes  of  action  joined  JjJ 

in  action  to  foreclose  lien  on  ihaltel   J™ 

not  lo  issue  on  sultmiulan  of  lontroyersy ^i 

under  Judgment  for  wages ._..........,.,........  274 

Sxecvtora  simd  AdnlBtatratOTB, 


Ex«Mip(laB. 


False  iBsprlBCBVcmt. 

actions  for,  excepted  from  jurisdictioi 


are  property 


«*a^co;^t-iir::::::::::::::::::::::::::::"  ^ 

,led  in  employee's  action MS 

proceedings    -S? 

judgment  in  county  clerk'i  oflice  aoO 

of  warnni  of  attachment  against  delinquent  vrit- 


of  iurors    

marshals'    

milesge  of  witnesses  . 

PldelltT  Conaprar- 

may  be  nirety  in   repl< 


in  what  district  action  to  be  brought  . 
affidavit  and  undertaking  not  required 
f  DepartmeDt.* 
in  what  district  action  for  penilliet  to 
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INDEX   TO   MTNlCiPAL  CODBT  ACT. 

Pomloaare. 

of  Ilcn  upon  chattel,  see  "  LiiK." 

ForelKB   Garporattwiu. 

S«,    »1>0,    "  COBPIMAIIom." 

juriidiction   of   Bcliom   uuntt    

verification  of  pleading!  for   

aliacbmenl  in  action  against  

Partpl(«r«. 


ion  to  grant  nev  trial  for  ■ 
A  on  ground  of   


ladaleNt  CaBTp^-aaec. 

order  of  arreit  on  ground 


lervice  of  tummona  for  infant  o 
Gnardln   ad    I.ltFm. 


nealtb   Dppartaient. 

in  what  district  for  penalty  to  be  biought 

Hlrlnv. 

torecloaure  of  contract  for  hiring  of  perional  properlT-- 

actions  for  lo5s  of  society,  excepted  from  jurisdiction.. 
hu'hBud  not  necesBary  par^  in  action  by  or  against  wife 
pleading  in  action  on  abandonment  bond 


iBOOBBVPleBt  PeraoDB. 

iBdletmrat. 

punishment  for  criminal  contempt  doM  not  bar 

Ipp^imment  of  gnardian'irf'wVn *! 

may  petition  for  leave  to  prosecule  ai  poor  per»n « 

InHpectloB.  ,_ 

order  for  exhibition  of  wriHng  or  account 1« 

Interpleader.  ,_. 

when  allowed  by  order   »* 

J. 
JolBder. 


lion,  HC  "  Pleadikc." 
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INDEX  TO  MUNICIPAL  COURT  ACT. 

when  to  be  regarded  as  one  party  

failure  to  join   permns  jointly  liable    


jurisdiclion  lo  render  by  confei^Dn    

offer  of,  by  defendant !...'!,' !.!!^.,' ! 

when  counieiclaim  equals  demand   

when  dnaand  and  counterclaim  not  eqnal   ... 

final,  for  plaintiff  in  action  to  torecloae  lien  o 

in  replevin  for  part  of  several  chaltds 


where  defendllnt  lia" 


conditions   on    vacating    256 

how  pleaded  168 

docketing  in  ofliie  of  county  cleric  261 

lien  on  real  property  after  docketing  S69 

fees  on  docket  in  county  clerk's  office  to  be  added 3Sn 

docketing  transcript  in  anotber  county  S6» 

against  joint  debtors  wben  all  not  served 284 

how  dockeied  MiainBt  joint  debtors  when  all  not  served S9I 

when  saiisfaciion  presumed   202 

■alisfaction  of,   on  return  of  execution    2TT 

when  nonpayment  puninhable  as  contempt S 

filing  of  transcript  of,  against  marshal  297 

action   on.  against  Joint   debtors  not  served   2eS 


of  district  couni  transferred  to  munici 
of  justices  of  peace  transferred  to  mu: 

in  what  district  action  to  be  brought   , 


n  disDoases!  proceedings 

lunishable  ait  civil  contempt.. 


INDEX  TO  MUNICIPAL  COtJRT  ACT. 

J«PT  mm*  JaroVB  —  Coatioucd. 

delinquent  juran  puniBbible  for  cJTil  conlempt 

lilt  of  juiots  to  be'lamiibiiio'cieiV'. ■■'■.■■. .'.'.'.'.'.'.' 
qualification  of  juron 


fine  a^in 


of  twelve  may  t> 
inin;  of  tailsmen  .  - . 


JTastlec*. 

mav  idniiniMer  oMhi.  etc  

to  hold  court  in  di«det  for  which  elected 

Rtcceitor  in   office  mar  continue  proceedings.  ■ 

to  hSTB  «cee«a  lo,  and  poMt— '—  '' "' 

hoard  of,  how  com 


Biay  make  nilci  of  procedme  and  practice, 
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allegation  in  replevin  that  chattel  injured  by  d 
J,    .r   j._ --'Tint 


in.  Attswia 


effect  of  denial  of  knowledge  or  information'! 

demurrer  to  partial  defense    

matter  in  mitigation  of  damares  
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